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This matter comes before the Court by way of an application for post-conviction telief

filed by Carnail M, Graham! (“Applicant”) on

. or about November 20, 2017, The Court conjened an evidentiary hearing into the matter on

November 26, 2018, at the Horry County Government & Justice Center in Conway, South

Carolina, Applicant was present at the heérin and repré_sented by Tommy A. Thomas, Esq.

Johnny Ellis James Jr., of the South Carolina Attorney Géneral’s bfﬁéc, represented

Respondent,

Applicant testified on his own behalf at the evidentiary hearing, Applicant’s trial

counsel, David 1. Canty, Bsq. (“Counsel™) alsp testified. The Court had before it Applicant’s

records from the South Carolina Department cjgf Corrections, a copy of the original trial

transcript, the records of the Horty County Clerk of Court regarding the subject convictions,

Applicant’s direct appeal records (including tLe Record on Appeal), and the pleadings, The

Court finds as follows:

L Afk/a “Dﬁbba,” (Tr. 202, 11. 3-19; Tr. 216, 11 14-15; [Tr. 430, 1L, 17-23).
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L PROCEDWJRAL HISTORY

Applicant is confined in the South Carplind Department of Correottons pursuant to ordors

of commxtment of the Hony County Clerk of €

torm of the Horry County Grand Jury for mur

prosecuted tho case. On October 13, 2014, A

Court, Applicant was mdwted at tho July 2012

der (2017 -CP-26-05189). Dav1d J Canty, Esq.

: represonted Apphcant and Nancy Livesay, Esq., of tho Fifteenth Circuit Sohmtor 8 Ofﬁce

phcant proceeded to trlal bofore the Honorable

Steven H. John and a jury. Thej —Jury found Apphcant gullty as 1nd1cted on October 13,2014,

Judge J ohn senteniced Applicant to imprisomnont;:for- a term of thirty-two years, -

T Appl‘i'cant'filedlfi timely notice of zippoﬂ‘and a direct appeal was perfected by LaraM. -

Caudy, Esq.; who raised the following issue:

Whether the muﬁ erred by refusing to conduot a pretrial hearmg to ascertain the -
reliability of the testimony of Keir Johnson, Sedicka McClatn, and Kachief Spam

+who were dll jailhouse informants, an

by failing lo determine that the: testimony - -

of each of these witnesses was reliable and corroborated boforc the w1tness was -

allowed to testify before thé jury?

By unpublished o'pinioh decided October 29,

Lol

2016, the South Carolina Court of Appeals: - .

affirmed Apphoant’s convictions.( M&M- Op. No ~2016-UP-:437 (8.C. Ct. App. filed

Qct..19, 2016) The Romlttltur was issued on 'Novomber 8, 2016,

Present| Application

In his post-coﬁviction relief application, Applicant alleges he is being held unlawiully for

the following feasons: .- IR

1. “Ineffective Assistance of Counsel”

By amendments provided to this court and formalized by filing December 3, 2018, Applicant

supplemonted the otiginal application with th

¢ following grounds for relief:

1. “Counsel ,E%S.i?}@ff?}?ﬁ@ﬁ, in not pfo'peril'y preparing the case for trial.”
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2. “That Counsel was ineffective in not properly presenting Pre-Trial Motions to:”

a. “Hire a ballistics’ expert. That|counsel failed to anticipate that a ballistic
expert would be necessary.”
b, “Failure to locate and [subpoeqa] witnesses for trial.”

“For ineffective cross-examination of the State’s Star Witness, Keir Johnson.”

4. “For failure to properly present at Tria} the testimony of Conswella Smith. Ms.
Smith was an eye witness to the two alleged perpetrators of the crime returning
from the mobile iome to the van. That her testimony would have been that the
Applicant was not one of the individuals that she saw returning to the van.”

5. “That counsel was ineffective for not properly using cell phone data and in
examining the cell phone expert to shotw that the Applicant was not present at the
scene,”

6. “That Counsel was ineffective for not gbjecting to the Solicitor’s closing -
argument in which she improperly bolstered the statements of Keir Johnson. She
also appealed to the emotional interest(of the jury rather than the factual evidence
that was before the Court.”

7. “That counsel was ineffective for not adequately explaining to Applicant his right
to take the stand and testify.”

| ¥S ]

Applicant requests relief as follows:
e “New vTrial”
I, FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the.testimouy
accordingly. Further, this Court hasrreviewed the records submitted to it by the parties and the
legal argumenfs made by the aftorneys. Pursuant to 8.C. Code Ann. § 17-27-80, this Court
makes the following findings based upon all of the probative evidence presented.
A. Ineffective Assistance of Counsel |
Applicant’s allegations of ineffective assistance of counsel are without merit. In a PCR
action, Applicant bears the burden of proving the allegations in his application. Butler v, State,
286 8.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of
counsel as a ground for relief, Applicant must rrove that “counsel's conduct so undermined the

proper functioning of the adversarial process that [it] cannot be relied upon as having produced a
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just result.” Strickland v. Washington, 466 U,

S.E.2d at §14.

In eva}uating allegations of ineffective
the two-pronged test outlined in Strickland. F

performance was deficient, Strickland, 466 9)

S.E2d 624, 625 (1989). Applicant must so p

S, 668, 686 (1984); Butler, 286 8.C. at 442, 334
assistance of counsel, the reviewing court applies
rst, Applicant must prove that counsel’s

S, at 686; Cherry v, State, 300 S.C. 115, 117, 386

rove his factnal allegations by a preponderance of

the evidence. Rule 71.1(¢), SCRCP. Under thts prong, the court measures an attorney 8

performance by its “réasonableniess under prevallmg professxonal norms.” Cherg{, 300 S C.at

117, 386 S.E.2d at 625 (quoting Strickland, 466 U. S at 690). The proper measure of

performance is whether the attorney provided

required in criminal cases. Butler, 286 S.C. at

representatlon w1th1n the range of‘ competenoe

442,334 8, E 2d at 814 “Counsel is strongly

presumed to have render‘ed adequate assistance and made all mgnlﬁcant dectsmns in the exercise -

of reasonable professmnal Jud,g,men »? L (clting Strlckland 466 U S at 690) “When eounsel

focuses on some i 1ssues fo the exoluston of others, thele isa strong presumptlon that he [or she]

d1d 50 fm tactlcal reasons rather than through

5 (2003) (cltmg Strtckland 466 U S at 690)

affirmatively entertam the range of posmble r

they did. Cullenv. tholster, 563 U S 170,

109-10 (201 D. “[E]ven 1f an omtssmn is ina

sheer neglcc ” Yarboroughv Gentw, 540U S 1
The Court m determmmg deﬁctency, must
CASONS counsel may have had for proceedtng as |

196 (201 1) Harnnaton V. R1chter, 562 U.S. 86

dvertent rehef ig not automatnc T he Slxth

Amendment guarantees reasonable competenlce not perfect advocacy Judged w1th the benefit of

hlndmght.” Zarborough 540 U S at 6 seea

2018) (“[Clounsel’s performance need not be

overcome this presumption to receive relief.

s0 Mugph:g v, Da\n 901 F 3d 578 592 (Sth C1r
optxmal to be reasonable.”}. Applleant must

Cherry, 300 8.C. at 118, 386 S.B.2d at 625.
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Second, counsel's deficient performance must have prejudiced Applicant such that “there
is a reasonable probability that, but for counsel's unprofessional errors, the result of the

proceeding would have been different.” Chetry, 300 8.C. at 117-18, 386 S.E.2d at 625. “This

does not require a showing that counsel’s actions ‘more likely than not altered the outcome,’ but
the difference between Strickland’s prejudice Landard and a more-probable-than-not standard is
slight and matters ‘only in the rarest case.”” Harrington, 562 U.S. at 111-12 (quoting Strickland,
466 U.S. at 697). “The likelihood of a different result must be substantial, not just conceivable.”

Id. at 112. “The prejudice analysis requires the court deciding the ineffectiveness claim to

consider the totality of the evidence before th(L judge or jury.” United States v, Basham, 789

F.3d 358, 371-72 (4th Cir. 2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 201 1).

The standards do not establish mechanical rales; the ultimate focus of inquiry must be on

the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466

U.S. at 696, A court need not first determine

before examining the prejudice suffered by th

whether counsel’s performance was deficient

e defendant as a result of the alleged deficiencies;

if it is easier to dispose of an ineffectiveness

laim on the ground of lack of sufficient prejudice,

that course should be followed. Id. at 696-97
1. Failure to Prepare for Trial
Applicant alleges generally that Counsel was ineffective in failing to adequately
investigate and prepare the case for frial. “[8]trategic choices made after thorough investigation
of law and facts relevant to plausible options are virtually unchallengeable; and strategic choices
re reasonable precisely to the extent that reasonable

made after less than complete investigation a

professional judgments support the limitations on investigation.” Strickland, 466 U.S. at 690-91.

“In other words, counsel has a duty to make reasonable investigations or to make a reasonable
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decision that makes particular investigations u

nnecessary.” Id, at 691. “In any ineffectiveness

case, a particular decision niot to investigate must be directly assessed for reasonableness in all
g ffﬂ y

the circumstances, applying a heavy measure of deferénce to counsel’s judgments,” Jd.

“The reasonableness of counsel’s actic

by the defendant’s own statements or actions.]

ns may be determined or substantially influenced

> 1d. “Counsel’s actions are usually based, quite

properly, on informed strategic choices made by the defendant and on information supplied by

the defendant” Jd. “In particular, what investigation decisions are reasonabl

on such information.” 1d.

& depends critically

In order to prevail upon a claim that counsel did not adequately prepare or investigate a

case, an applicant must preserit evidence of what couiisel could have discovered or what other

defenses applicant could have requested counsel develop and present had counsel been more

prepared. - Hatrls'v. State, 377 5.C. 66, 7576,

659 S.1.24 140, 145-46 (2008) (citing Jackson v.

Statc,‘»3_29~S’._G~_V.“345 ,353-54,493 8.E2d 768, 772 (199 8)).=,:Furthermore-,k an applicant must also

présent evidence to show how the discoverable inatters or defenses would have resulted ina

difforent outcome. Id. (citing Davis v. State, 326 8.C.283, 288,486 S.E.2d 747, 749 (1997);

Skeen v, State, 325 8.C 210,214, 481 S.E.2d

129, 132 (1997)). Mere speculation as to how the

alleged lack of preparation prejudiced an applicant is _nbt sufficient to support a grant of relief,

Id,, 377 S.C. at 75, 659 S.E.2d at 145 (citing _slovér:.-.v. State; 318 8.C. 496, 498, 458 8.E.2d 538,

540 (1995)). -~

= PCR Eyvidentiary Hearing .

" At the evidentiary hearing, Applicant/testified he met with Counsel seven or eight times

prior to trial. Applicant and Counsel reviewed all of the discovery turned over by the State, but

Applicant noted that the “Fed guys” wete nof
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to obtain video surveillance from a Walgreensin order to establish where he was located at a
particular time, but Counsel told him such a video could be either helpful or harmful because it
would establish Applicant was out and about i%m the community near the time of the burglary and

killing. Applicant recalled that Counsel employed the services of a private investigator, and that

when Applicant would ask for things, the PI would get relevant information.

Applicant denied giving Counsel any irst-hand information as to who could have
perpetrated the crime, but noted that his co-defendant Thomas Booker James (a/k/a “Cutty™)
brought up names, and that the identities of the perpetrators was “common knowledge” in the
community. Applicant asserted that the home invasion and killing was perpetrated by “Bootsie”
(a/k/a Keir Johnson), “Migo™ (a/k/a Sha’Rah McCray a/k/a “Lil Manzy”), “110” (a/k/a Donavan
Johnson), and “B-Wells.” Applicant recalled that he brought the information to the attention of
Counsel, but that Counsel could not put Appl#cant on the stand to testify to any of it because it
was all based on hearsay.

Appli(;ant emphasized that no weapon|was ever traced to him, Applicant recalled that the

victim, Keia Pertelle, was shot one time by a 1357 caliber round, and that law enforcement

recovered arifle, a 44 revolver, and a .357 frpm Victim’s bedroom; the .357 was hidden,

wrapped in Victim’s clothes. Applicant further recalled that SLED investigated the ballistics of
the crime scene, Applicant asserted that he wJore men’s shoes sized 10 to 10 %, whereas the door
was kicked in by a size 6 % shoe imprint.? Applicant also noted there was no blood trail, Based
upon this information, Applicant opined that the victim’s boyfriend was the shooter, and moved

Pertelle’s body down the hallway. Applicantjemphasized that no footprints, DNA, or anything

*This testimony is addressed more specifically in Section ILA.7, below,
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clse matched to him. Applicant also testified that his fingerprints were not found on the van, and

that he was not such a genius as to be able to

ipe away his own fingerprints and 1o others.

Applicant recalled Counsel attempted to obtain a continuance in order to retain a

ballistics expert, and because witnesses were xot present, Applicant also recalled Counsel also

moved to sever the defendants’ trials, but the motion was denied, Applicant testified Johnson

ultimately received & probationary sentence a{Ler Applicant’s trial and conviction. Applicant

opined Johnson wanted to “save averybody else™ and was afraid of the actual perpetrators.

Counsel testified he possessed some thirty-seven years of legal practice, half of which

was in eriminal law. Counsel concurred in Applicant’s estimation that they met six or seven

times. Counsel confirmed motions were filed|pursuant to Rule 5, SCCrimP, and Brady, and that

he received materials responsive to those met

ons. Counsel noted that the solicitor originally

assigned to the ¢ase was Heather Von Herrmann, but that Naney Livesay ultimately prosecuted

the matter at trial. Counsel testified that he received ballistics reports on the eve of two different

trial dates. ‘The first trial date was continued.
Counsel opined that he had 1o need for any b

ballistios report from the prosecution: -

The motion for a second continuance was denied.

allistics expert until he received the second, :r.evise_d

Counsel articulated over the course of the hearing two concurrent theories of defense: (1)

" Applicant was tot present at and thus did not

invaders did not shoot Pettcile, but rather she

participate in the home invasion and (2) the home

was shot and killed by her boyfriend. Counsel

{stified he inivestigated the neighborhood where the shooting took place, including the trailer in

which Peitelle was shot. Counsel also noted

alibi. Counsel subpoenasd Conswella Smith

3 This subject is explored in greater detail in Section

the phone tracking expert corroborated Applicant’s

10 testify at trial, but did not call heras a witness.?

Pa

A5, helaw.
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Counsel recalled that Applicant told k
the night of the killing. Counsel testified that

recordings for seventy-two hours. In any eve

im he purchased diapers from a Walgreens store on
Walgreens only retained video surveillance

nt, Counsel opined that the video, assumning it

corroborated Applicant’s story, would have been harmful to Applicaut to the extent it

demonstrated he was “out and about,” Couns
argue that Applicant was not at the scene of tf
he never heard or saw the video.

As to the jailhouse informants, Couns

testified he learned about how informants and'

el believed the better strategy was to more simply

fe crime. On cross-examination, Counsel admitted

2 asserted they were “self-impeaching.” Counsel

inmates would “sell stortes” while incarcerated in

order to enable testimony of the kind presented at trial. Counsel recalled that he felt very

confident when the jury began deliberations.
F
The Court finds Counsel provided effd

provided in discovery, visited the crime scene

r’ndings

ctive assistance. Counsel reviewed materials

and otherwise employed the services of a private

investigator. Counsel’s testimony reflects that he inquired into the existence of the Walgreen's

surveillance, and that it was unavailable after
Counsel articulated a reasonable strategic reas

provide evidence to show Applicant was “out

the passage of seventy-two hours. In any event,
on to not further pursue the video: it would

and about” rather than at home all night on the

night in question, potentially undermining one of the theories of defense. Applicant presents no

eviderce to this Court which, if investigated ni'lore thoroughly by Counsel, could have changed

the outcome at trial. Applicant presents to thiils Court no survetllance video, no evidence the
i

jailhouse informants developed their testimonly from his discovery materials, no evidence of

Paé
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probative value to support a theory of third-party guilt, nor anything else* Counsel could have
obtained through additional investigation or p eparation. Applicant has failed to meet his burden
of proof as to either prong of Strickland. For ;lll of these reasons, Applicant’s request fot relief
by way of this allegation ié DENIED. |
2. Failure to Retain,| Present Ballistics Expert

Applicant alleges Counsel was in}effect ive by failing to retain and present the testimony
of an independent ballistics expert at trial. An applicant for post-conviction relief cannot show
that he was prejudiced by counsel's failure to call a favorable expert witness to teStify at trial if

that witness does not later testify at the PCR evideritiary hearing or otherwise offer testimony -

within the rules of evidénce; mete speculatiorlas to what such testimony might be is insufficient

to satisfy an applicant’s burden of proof. Lor nzen v. State, 376 S.C. 521, 530, 657 8.E.2d 771,

77677 (2008) (citing Dempsey v. State, 363 §.C. 365, 369, 610 S.E.2d 812, 814 (2005); Porter

v. State, 368 ;S.:C;v378,,.:.386,-629 S..E.-Zd 353,358 (20_06));'abzoga"ted‘ g‘nbﬂier‘ggounds by Smalls

v. State, 422 8.C. 174,°180-81 n2, 810 8.E.2d 83_6;‘8_39 n.2 (2018). The relevant testimony from
the evidentiary hearing is iéummarized in the prior section. -

The Court finds Applicant has failed t me;at his burden as to prejudice, and need not
further explore this allegation in great detail. Applicant did not present the testimony ofen .
indépendent ballistics expert at trial, nor did he present what the substance of that testimony
might be within the rules of evidence. Applicant offers, at best, mete speculation. Ad‘ditionally,
Counsel articulated a réasonable basis for notjretaining an indépeﬁde‘nt ballistics expett: prior to

the revised report it was unnecessary, and after the revised report it was impossible after the

4 Notwithstanding the testimony of Conswella Smith, addressed separately below.
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Coutt denied his request for a continuance, chcordingly, Applicant’s request for relief by way
of this allegation is DENIED.
3. Failure to Locate and Subpoena Witnesses

Applicant alleges Counsel was ineffective for generally failing to locate and subpoena

witnesses for trial. To whatever extent this allegation overlaps with Applicant’s allegations

regarding Conswella Smith, the allegations regarding Smith are addressed in Section ILA.S,

below, Otherwise, the South Carolina Supreme Court “has repeatedly held a PCR applicant must
Ir otherwise offer the lestimony in accordance with

produce the festimony of a favorable witness

the rules of evidence at the PCR hearing in order to establish préjudice from the witness® failure

to testify at trial.” Bannister v. State, 333 S.Cf. 298,303, 509 8.E.2d 807, 809 (1998) (emphasis
original). Other than Smith, Applicant offered no witness testimony at the evidentiary hearing.
Accordingly, Applicant failed to meet hig bur’den of proof, and his request for relief by way of
this allegation is DENIED.
4. Failure to Adeguately Crass-Examine Witness Keir Johnson

- Applicant alleges Counsel was ineffective in failing to adequately cross-examine witness

Keir Johnson,
Trial
Keir J ohns'on,' alk/a “Bootsie” testified at trial to precisely what happened the night Keia

Pertelle was murdered, and implicated both Tpplicant and James. Johnson testified that his and
James’ names were tattooed on Applicant’s body. (Tr. 529-30). Johnson explained how
Applicant called him from James® (or “Cutty]s™) phone and asked for a ride to buy some drugs
on the night of the murder, (T, 531, 11, 18-1 9; Tr. 534-35). Johnson picked up Applicant and

James, and they parked on a back road by “Splurge” and Pertelle’s mobile home. (Tr. 531, 1l
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19-21). Johnson testified that he spoke to'Co
and James went inside Splurgé’s trailer; when
retumned to the same spot and resumed chattin
emerged from the house, got back in Johnson
532, 11,4-8): As they left the scene, a Horry €
them; Applicant held & gun to Johngon’s head
i, 9-12; Tr. 613, 1. 4-11). Johnson “hit the g

""somebddy’fs backyard[;]” all three pien took

hswella Smith in the trailer park while' Applicant

a neighbor emerged, Johnson circled the block and
g with Smith. (Tr. 531-32). Applicant and James
s-Vaﬁ,-vand he drove away at their direction. (Tr.
Tounty police officer “gerved around” to follow -
and commanded him to make a getaway. (T1. -532,
as,” ev1dently Jost the police, and parked the van in

off i 1nto the woods: (Tt. 532, 1. 9 15) During the

petaway, Applicant expiessed to his cohorts that he thought he “just klllcd that motherfucke

arid threw two guns out the window, (Tr 542-43; Tr 585 1L 1-25). Johnson recalled: Apphcant

and James wearing blue latex gloves that the dlscgrded in the woods, and that they did not wear

masks.: (Tr. 631, 1l 121

Tohnson later asked his g1rlfmend to call the police and report the van smlen, andhe - -

falsely explained to law enforcement that he was robbed of the van while'at a gas station,

'conceahng hig involvement in the murder. (T 543—‘4441'- Tr.:599-602). Johnson was chjargcd with

driving without permission with 1ntentxon to cprwe, and made bond the following day (Tr

544, 11. 7-12). Authorities later charged John on fqr his involvement in Pertelle’s death Tn

additi‘o'n to other qhafges‘," the: rr;m‘rder'charge
(Tr. 544-47; Tx. 575-17). Johnson afso admi
enforcement out of fear, but that he also prov
lawyer. (Tt 544-47;Tr. 553, 1L 3-12);

During his cross-examination of John;

statements to detectives the morning after Pe

emained pending at the time of Applicant’s trial.
ed that he previously pave false staternents to law

ided them a trithful version of events after hiringa

son, Counsel immediately focnsed on Johnson’s

rtelle was murdered, eliciting acknowledgment from
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Johnson that he “lied through [his] teeth” and

that it was a “[pJack of lies[.]” (Tr. 604-05; Tr.

606, 11. 11-16). Counsel also drew contrast between Johnson’s sworn claims of innocence and

Johnson’s intentions to admit culpability or claim innocence in the future, drawing a sustained

objection but no cure, (Tr. 605-06). Pressed by Counsel, Johnson testified that ke decided‘to be

truthful only after talking to his lawyer. (Tr. I
Johnson’s “truthful” statements to law enforc ;
inconsistencies in particular: Johnson denied

listed in Johnson’s cell phone contacts; and Ja

07-08). Counsel dove into the substance of
ment and confronted Johnson with two
knowing who 110 was even thougha 110 was -

hnsbn denied knowing Billy Freshley even though

he gave detectives Freshley’s phone number and address. (Tr. 608-10; Tr, 616, 11, 2-17).

Counsel also noted that Johnson®s charges for robbery and possession of a weapon during

the commission of a violent crime, pending fo

statements to detectives inculpating Applican

r two years, were dropped shortly after his

and James. (Tr. 610-12). Counsel noted other,

non-specific charges also resolved to Johnsory's favor, to which Johnson only replied that he “got

a good attorney, sir{;]” Counsel agreed. (Tr; 612, 1. 14-18). Counsel also questioned whether

Johnson ever assisted law enforcement in reca

Applicant threw it out the window of the van

vering the murder weapon if, as Johnson testified,

at a known location; Johnson testified he told

investigators where the gun was tossed. (Tr. 613-16), Counsel pointed out Johnson never

mentioned Mike Pyatt in his statements to law
did tell his lawyer and the solicitor that he had

also observed that even after inculpating Appl

enforcement, to which Johnson claimed that he

been picked up by Pyatt. (Tr. 616-17). Counsel

icant and James, Johnson told investigators that he

had been watching television with his girlfriend until 2 a.m., or had been sleeping at his

girlfriend’s house. (Tr. 617-18). However, Johnson alternately offered that he was called by

Applicant at around 1:40 a.m. or 1:43 am., w

Pag,

2]
o

hich Johnson asserted fell within the parameters of
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“around 2 o’clock.” (Tr. 619-20). When Counsel incorporated the phone records into his

questioning regarding the timing of the first call, J ohnson lost his patience as Counsel noted the

call was recorded at 1 aam. (Tt 620-21),

Counsel thien went back over Johnson’s version of events in detail, with some emphasis

on Johnson's indication that neither he nor Smith ever heard any gimshots, (Tr. 621-30).

Applicant and James emerged from the home

walking at a fast pace, but not funning; such that

Johnson was riot suspicious. :(Tr. 626-27). When Counsel touched on the detail of the “blue

lights” on the pafrolling police cruiser that pas

sed and began to tutn around after the men after

the killing, Johnson downplayéd them, explaining “I wasn’t éven paying them blue lights no

attention, Tjust hit the gas when he told me to deive.” (Tr. 627-28). Counsel pointed out

Johnson’s inconsistent claims in prior staterne
Ninth Avenue™ and, alternately, that he picke
surprised to'seé James with him. (Tr. 630, 1L

as to précisely what it wis that Applicant saic

nts that he picked up Applicant and James “on. -
Ll up Applicant at Applicahf’s’hc‘)tl‘se and was- -
7-13): Counsel reviewed how Johnson also varied

‘during the getaway: in one statement, J .Ohn:_Son_‘ X

recalled Applidaht'claiinéd he shot a dog; and during trial Johnson recalled Applicant claimed he

shot “the bitch” oralternately “that MF’er[;)

miotherfucker (Tr. 630, 11.:14-25). Counsel

statethent that he had never seen Applicant 3

J ohﬁson finally seftled on*I think_ I just shot that-

also drew attention to Johison’s claim in his third

ith a gn before the night of the killing, and -

Johnson’s claim in his fourth statement that Applicant was known to catry guns. (Tr 632, 11. 5-

:13): Counsel ﬁrobed@] ohnson’s spotty memory agfgz’inSt his prior statements that hie had stopped

to get gas on the way to the victim’s home, at

nd had purchased a cigar during that same stop. (Tr.

632, I1.-14-23).  Counsel reminded Johnsor: that he denied Billy Freshley had nothing to do with

the matter in his third statement to investigatw

yrs, but that the phone records indicated Johnson




called him at 2:48 a.m., some seventeen minutes before Pertelle was killed—Johnson professed
poor memory. (Tr. 633-34). Finally, Counselldrew contrast between Johnson's testimony that
Applicant called him from James’ cell phone, but told the detective that he was surprised that
Tames was with Applicant when he picked them up. (Tr. 634-35).

Johinson was apparently exhausted by ¢ross-examination, (Tr, 635, line 21).

In closing arguments, Counsel was blunt in his treatment of Johnson:

Bootsie. I don’t have to go on about Bootsie, he's a liar, he’s a thief, he’s
a dope dealer, His story has changed over and over and over again, Every time
he’s confronted with a lie his story cha'ngcs‘ Two different locations where he
picked Carnail up. He said, and [ thou'ght this was remarkable, he said he was
going to get himself an ounce of crackcocaine to resell, and he didn’t hear any
gunshots,

And the two men that came walking out of the trailer, he said they were
fast walking, but they weren’t runningl And they got in the van, and he started up
the van. He had a very pleasant conveirsation with Conswella, they knew each
other. And he drove up to Highway 548, Brown Swamp Road, he took a left, and
nothing out of the ordinary, just scored some dope.

Police car comes by, my clientpulls out an automatic pistol, that’s the first
he suspected something had gone awry. Didn’t hear any gunshots. 1 don’t need
to go in ~I counted 192 lies that Bootsie told, and I don’t — you don*t want to hear
192 lies. But he’s one of the rare people you can tell that they’re lying because
their lips are moving, : '

(Tr. 981, 1. 2-24). Counsel then listed the benefits Johnson had already received by virtue of his
“cooperation” with the State. (Tr. 981-83). Counsel additionally observed that Johnson denied
seeing the van since the'killing, denied knowing Billy Freshley despite identifying Freshley’s

phone number and reciting Freshley’s address to detectives, and failed to take law enforcement

to the location of the murder weapon despite supposedly knowing of its location, (Tr. 983, IL. 9-

24), Counsel offered that law enforcement never pursued Johnson’s knowledge of the gun’s

location because they understood Johnson to|be untruthful. (Tr. 983-84). Counsel briefly

contemplated the thinking of the prior prosecutor, Heather von Herrmann, and again reviewed
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the scope of the charges against Johnson which were dropped, and which were never pursued to

statt with. (Tr. 984-86). Counsel then moved on to address the jailhouse informants. - -

Findz’ng&

This Court finds Counsel provided effective assistance: This Court’s review of the trial

record reveals a cross-examination of Johnson that was exceedingly thorough. Johnson was

impeached with inmumerable inconsistencies between his myriad statements and his trial

testimony, to the polnt that J ohnson ev1dently began to lose composure whlle on the witness

stand. Applicant f'aﬂs to 1ndlcate what 1f any, addltlonal subjects could have been raxsed in

cross-examination to furthcr Jmpeach Johnison, nor can thls Court mdependently 1dcnt1fy any.

Applicant has failed to meet his burden as to vxther prong of Stnokland and h1s request for relief

by way of thlS allegatxon is DENIEI)

5. l"‘adare 1‘0 Cal[ Wltness Canswe!la Snuth

Apphcant alleges Counsel was 1neffec,twc m fallmg to call Conswella Sm1th as & witness

at trial. “[W]here evidence produced durmg PCR proceedmgs 15 cumulatwe to of does not

otherwise aid ev1dence introduced a tr1al o pre_]udme results from cOunsel’s faﬂure to bnng it

oo
forward.” Edwards v. State, 392 8.C, 449,439,710 s.E2d 60, 66 ‘(2_01_1‘).

Trial

_S_ri_lith did not testify at trial, but was referenced in arguments and by other witnesses.

Attomey Frederick summarized the substance of her expeoted testimony in his own opening

statement. (Tr. 33-34). David Grissett, a neighbor and more distant witness to the getaway van,

testified he called Smith to alert her that a suspicious van was parked outside of her house, (T,

123-24; Tr, 134, Il 17-22; Tr. 138-41), Grigsett also ter_s:triﬁcd to hea:ing gunshots before men

burst from the trailer and fled into the getaway van, (Tr. 127-28; Tr. 134-35; Tr, 141-42). Keir
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Johnson testified he spoke with Smith, an old fiiend of Johnson’s grandmother, outside of the

trailer while waiting on Applicant and James to return from buying drugs. (Tr, 531-32; Tr. 541,

1. 7-18; Tr. 623? 1. 2-12; Tr. 623-26; Tr. 632~F:3). During closing arguments, both Frederick and
Counsel aftacked the adequacy of the State’s case in part by pointing out that the State failed to
call Smith as a witness, even though other withesses confirmed she spoke to the men in the
getaway van, heard the gunshots, and even pornted out to investigators where to take a cast of
shoeprint. (Tr. 325-26; Tr, 954, 11, 19-25; Tr. 974-75; Tr. 991, 11 9-12),
PCR Evidentiary Hearing
At the evidentiary hearing, Applicant testified he brought to Counsel’s attention that

Conswella Smith was a potential defense witness. Applicant testified that Counsel did not put

Smith up as a witness at trial because he believed the State had failed to meet its burden of proof.
Applicant testified Smith’s description of events was inconsistent with Johnson’s, and would
have helped him and would have changed the outcome of the case,

Applfcant called Smith as a witness af| the evidentiary hearing. Smith testified she
received a phone call about a suspicious van outside of her house. Smith described her trailer ag
near that of Rodney McElveen’s (a/k/a “Splurge”) trailer where Pertelle was shot and killed.
Smith walked outside, spoke to Johnson at the van, and additionally heard the voice of a person
she identified as “Q.” While talking to Johnson, shots rang out and the van cranked to life.
Smith testified that she saw two people jumplinto the van, and that neither of them was
Applicant. Smith could not recall speaking to Counsel, but testified she spoke to multiple
detectives, Smith admitted she possessed a prior criminal record.v Smith additionally admitted
that she could not see the flecing perpetrators very well, but described both of them as short and

skinny. On cross, Smith testified she was outside talking to Johnson at sometime between two to
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thrée am. Smith testified that the sound of gunfire neatly gave her a heart attack, and that she
was scared, Smith described the neighborhood as peaceﬁxl,‘dark,'and not very well lit.

Counsel testified hie subpoenaed Smith to appear as a witness at trial, but ultimately chose
riot to call her for three reasons, First, Counsel was of the belief that she would not be well-
received by the jury. Second, Counsel noted that Smith possessed a significant criminal record
with which she Gould b impeached. Third; Gounsel opiried that the State had failed to prove its
cage, and that all of the objéctive dati supported Applicant’jé éIfbi'; Counsel testified her
testimony would have been helpful; ‘On cross, Cdiihsbe] again testified that in retrospect, he
believed fie should have called Smith, but,de’scfib‘é}d his frial decision as & tactical ong,”

= PLindi;&g’s‘

" The Coutt finds Counsel provided effictive assistance, First, Counsel articulated valid
strategic reasoning for not calling Smith asa vmtness af trial; and no evidende was presented to
this Court to refute or diminish his expressed cdnbiérhé. - Additionally, this Coirt: tiotes the record
| corrob‘é%’atésﬁduhsél’é testified bel_iéf-at-’the-ti‘rﬁe:that the State had failed to meet its burden,
and thiat ot calling her siipported his arguments {0 that erid—Counsel arguied the jury should

draw favorable inferetices from the absénce of Smith as a witness, alongside the absence of other

videnide, Second, this Court feknjc')yed‘ the opportunity to closely observe Smith as a witness and
weigh her crédibility. The reliability of Snii:[.’s testimony was diminished significantly by the
circmns’tanée’s‘éf her observations—by her ow acimission she could not see very well, as it was
dark and unlit, arid she was understandably terrified by the sound of gunfire. Other testimony at
frial provided that the getaway van lacked a muffler and was vety noisy. The Court finds -

' Counsel;s 'coﬁcerns about Smith as a witness|is validated by the Court’s own obéervations of her

ot the witngss stand and its review of the rec ord, .
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The Court does find credible Smith’s testimony that she was prompted to go outside by a
phone call, that she spoke with Johnson at the van, and that she heard the gunshots. The Court

notes that Smith’s testimony that she heard the gunshots is inconsistent with Johnson’s

bewildeting and self-serving trial testimony that neither he nor Smith heard any such gunshots
prior to the defendants emerging from the trailer, However, Smith’s testimony to this point was
merely cumulative and of little value for the pirpose of impeaching Johnson as Grissett had
already testified to hearing the gunshots from a location farther away from the trailer. Smith’s
other credible testimony is also merely cumulative to Grissett’s description of what oceurred,

For all of these reasons, Applicant can]not meet his burden of proof by way of this
allegation, and his request for relief is DENIED.

6. Failure to Adequately CrasjExamine State’s Cell Phone Expert

Applicant alleges Counsel was ineffective in failing to properly utilize cell phone location

data to cross-examine expert witness Roger Boyell.
| Trial

For context, much of Keir Johnson’s testimony is summarized in detail in Section IL.A4.,

above. Of particular note, Johnson testified rgpeatedly that Applicant asked him, by way of a

phone call from James®’ phone, to give him a ride to the scene of the killing for the purpose of

purc@asing drugs.
Co-defendant’s counsel Frederick called Roger L. Boyell, an electronics engineer

qualified as an expert witness in the field of ‘{electronic communications, specifically cell phone

tracking.” (Tr. 803-12, quoted text at Tr, 812, IL. 9-10). Boyell explained at length to the jury

how cell phones communicated with the nearest cell phone tower, often only & mile or two away,

and that telecommunications companies recorded the towers utilized to connect calls, (Tr. 812-
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Highway of Ninth Avetive” (Tt, 851-52). B

18). Boyell reviewed the “cell sites” in the a
defendants’ phones were tracked on the night

A-G. (Tr, 820-24; Tr. 838-39). Boyell testifi

eas proximaté to the killing and where the
in question, and prescribed them artificial labels of

od he reviewed records provided by telecoms for

six phone numbets corresponding to five indik/idu_al‘s: Keir Johnson, Sha’Rah MeCray, Michael

Pyatt, codefendant James, and Applicant. (Ts
able to identify the proximate cell oite used bﬁ
63). With respect to Applicént’é phone, Boys
evenitig, but that he made calls at 2:16 am., 2
between.” (Tr. 851, 1L 18-20; Tr. 853-54): W
Boyell explained they connected through a c¢

which faced east-northeast, such that “the ph

would have been “cast-northeast of this site v

is Fourth Avenue takes a turn to the south,” ﬂ

(Tr. 853,11 13-23).

On the first cross-examination, Couns

. 825-38), By reviewing those records, Boyel]l was
| the phones at the times they made calls. (Tr. 839~
11 fioted that his phone was silent for much of the
118 8,m,, 6:24 a.m., and 6:28 a.m,, with “nothing in
/ith"r;a's";pect 1o the first pair of ovetnight calls,

1 sife “a mile and & half southwest of Conway[}”
ne would have to be somewhere along Cates Bay
oyell then clarified further that Applicant’s phone
hich is on— where Fourth Avenue takes a turn, this

Tf‘ "8‘5.2-53). Boyell testified Applicant’s phone

was tracked in approximately the same location during the second pair of suntise phone calls.

el directed Boyell to consider State’s Exhibits 75

and 76°—a Motorola “smartphone” and a Satyo “flip~-phone”, respeotivelywacknOWIedge that

they probably contained GP'S capabilities, an

ihat such capabilities could have been utilized to

track the phone’srlo'cati(m to within ten metels, gitch that the phone could have ¢ontained data to

show that it “traveled from downtown Conw

and then back up into Conway[.]" (Tr. 863-€

.5 Keir Johmson testified they. were both his phones, (Tr. 535-36).

v out to Brison Court, down Dirty Branch Road

9, quoted text at Tr. 869, 1L 1-3),
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On the second cross-examination, pro

Boyell that he was only provided one phone n

possessed a second phone, he could not know

8-18). Boyell was also unaware that other wi

phone only to hear a different person. (Tr. §7

not aware that it was not recovered by law en

(Tr. 870-71).

Closing arguments proceeded with att

and solicitor Livesay going last. Frederick pl

testimony: the phone records showed the pho

Manzy”, and Mike Pyatt were proximate to th

Tecutor Livesay elicited acknowledgements from
umber associated with James, and if James

whete it'was on the night in question. (Tr. 870, 1L,
nesses had testified to receiving calls from James’
0, 1. 19-23). Asto Applicant’s phone, Boyell was

forcement until sometime well after the killing,

ormey Frederick going first, Counsel going second,
ainly explained and summarized Boyell’s extended
nes associated with Johnson, Sha’rah McCray, “Lil

e scene of the killing and/or where the getaway van

was ditched; Applicant and James’ phones WJsre away in downtown Conway throughout the

night, (Tr. 950-52), Frederick emphasized that the phone location records explicitly placed

James in downtown Conway three minutes after Johnson could be definitively placed near

Brison Court, (Tr. 952, 11, 4-21). ‘Arguing ag
Frederick asserted that if Applicant called Joh

in downtown Conway while Johnson was at t

ainst the culpability of both James and Applicant,
wson from James’s phone, since James’ phone was

he crime scene, that information would exonerate

Applicant, and to the extent the testimony placed Applicant and James together it exonerated the

both of them. (Tr. 952-53).

Counsel noted the phone records in hi
corraborated Johnson’s admission of involver
Conway, to the vicinity of the trailer park wh

where the van was abandoned, (Tr. 977,11. 5

Pag

s own closing arguments, and that they
ment in the crime, tracking him from downtown
sre the shooting occutred, and then to the location

-13). Counse] also noted that the phone recoxds
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showed Sha’rah McCray following the same path at the same times, despite Johnson’s testimony
initially denying he knew McCray. (Tr. 977, 1. 14-23). Emphasizing the discrepancy, Counsel
argued the State’s “whole case hangs on Bootsie saying Carnail and Thomas James, nobody else,
just three men. Sha’Rah McCray makes four. That mearis Bootsie’s lying, again. 'We know
Bootsie’s a liar.” (Tr. 977-78).
Later returning to the cell phone records, Counsel assetted the records totaled 26,000

pages, and criticized the State for failing to rethin and present its own expert to present and

explain the records. (Tr. 990-91). Furthermore, Counsel assailed, the Sta’te attempted to exclude
the records because they simply dld not fit with their theory of the case. (Tr. 991, 11. 4-8).
Counsel introduced his treatment of Boyell’s testimony by generally characterlzmg his
professional background as that of an electrical engineer, and that such engineers were the very
stereotype of a nerd: “they got thé coke bottle glasses, they 'g,o’t the‘ pocket protector, they got the
slide rule on their belt.” (Tr, 992,11, 4-17). -,Suﬁun‘ari'zi'ng Boyell’s findings, Counsel indicated
Applicant’s location on a map when he made ;,alls'at 2:18 am and at 6:24 a.mn. (Tr. 992, 1L. 18-
23) Like attorney Frederick, Counsel also pointed out that I ames’ phone was i downtown
Conway at the time Johnson was ‘both (1) at the crime scene and (2) on call with James’ phone
(Tt, 992-93). Third, Counsel argued J ohnsons cousin, McCray, was at the crime scene a mere
four minutes before the first 911 call, and was thereafter recorded at the scene where the van was
ditched. (Tr. 993, 11, 5-16).
The State sumimarily dispensed with the value of the phone records by noting that
Johnston testified James had not one, but two ,phoﬁes,’ and that hé had 51;101 been using the phone
number identified in the records as belonging to James on the night of the killing. (Tr. 1014-15).

ivesay also pointed out the testimony of Terry Bease, alk/a “ il Papi,” whose call with J ames’
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phone was reflected in the phone records, but

who testified that James was not the person he

spoke to on the phone that night. (Tr. 1015-16). Livesay broadly declared the defendants “were

not dumb enough to take their phones to Brow

yn Swamp, I ecan tell you, Cutty did not take that

phone with him, and we know it because everybody that talked to that phone number says it was

not him.” (Tr. 1016, 11. 16-20). Addressing Applciant’s phone, the State similarly asserted that

he had two phones, one of which was dead, and that he had not taken the phone reflected in the.

records with him to the scene of the killing. (

[r. 1016-17). “The only one that took and was

caught with both his phones and, for some reason, drove the van ont there, the same van he uses

every day, was Bootsie, the one that was in sp

Again, Livesay argued Applicant and James ¢

PCR Evid

As previously noted, at the evidentiar;

ecial ed when he was akid,” (Tr, 1017; L. 3-6).

were too smatt for that.” (Tr. 1017, line 10).

entiary Hearing

hearing, Applicant testified he did not give

Counsel information about who else could haye comumitted the crimes, but James told his

attorney, who in turn communicated with Counsel. Applicant testified Johnson was the common

element among the names proposed as potentﬁal perpetrators. Applicant speculated that Johnson

had wanted to “save everybody else” and was
Applicant generally opined that Counsel shoy

of his phone harder. Applicant acknowledge

afraid of “Migo,” “110,” and “B-Wells.”

1d have pushed evidence regarding the whereabouts

d that thete was testimony he had set the crime in

motion by a phone call from James® phone, but noted that Bease, a/k/a “Lil Papi”, had denied

talking to Applicant or James during the phone call.

Counsel testified that Boyell’s trial te

stimony was consistent with Applicant’s alibi, and

noted that the jury was instructed on third-party guilt.
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Findings

The Court finds Counsel provided effe ctive assistance. A review of the testimony and
atgiments presented at trial show that everything which could have been elicited from the phone
recotds appears to have been presented to the juryf-namely (1) that the locations recorded for
James® and Applicant’s phobes were not consistent with their perpetrating the home invasion and
killing and (2) that the locations recorded for phones belonging to other individuals, such as’
McCray, were consistent with their involvement, The argument advanced by Applicant at the
avideritiary hearing—that J ohnson lied t6 the favor of the actual perpetrators—was advanced at

trial, Apphcant’s suggestlon that Counsel mi sséd'favorable testimony by Bease misapprehends

th substance of Bease s testimony, and conflates multiple phone calls made by dlfferent persons
to James® cell phone_. Applicant presents no ; guniénts which, if presented alongside the cell
phone recotds attrial, would have changed thle 'oﬁt§01ﬁe at trial. For these rcaéons;:Applicant has
f‘ailéd to meet his; burden as to bithér pron‘g‘of S\triékl’ahd,:and his request for relief by '_Way of this
allegation is DENIED. - | | |
o a’f[ﬂm"’to Object to Soﬂc‘:t'rar"’s'(}lo’s‘ing Argument -

Applicant alleges Counsel was ineffective in failing to object to portions of the State’s.

closing a’rgumeht Which (1) iiriproperly' bolstf]:red the testimony of Keir Johnson and/or V3
improperly appealed to “the emotional inferest of the jury.” Teo find whether a prosecutor’s
comments in closing argument violated a d’efendaiit-’ s due process rights, the Court must
determine whether the comments were improper, and if so, whether the improper argument so
unfairly prejudiced the defendant as to deny him a fair trial, Fo;tune v: State, 428 8.C. 545, 549,
837 S.E.2d 37, 39 (2019). “Improper comments do not automatically require reversal if they are

not prejudicial to the defendant.” Id., 428 8.C. at 550, 837 S.E.2d at 40 (quoting Simmons v.
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State, 331 5.C. 333, 338, 503 S.E.2d 164, 166 (1998)), A PCR court must view the alleged
impropriety of the prosecutor’s argument in the context of the entire record, and the Applicant
has the burden of proving he did not receive afair trial because of the alleged improper

argument. [d.

“It is undisputed that closing argument is not merely a time for recitation of
uncontroverted facts, but rather the prosecutior may make falr inferences from the evidence.”

United States v, Francisco, 35 F.3d 116, 120 (¢™ Cir, 1994); see also State v. New, 338 8.C. 313,

319, 526 8.E.2d 237, 240 (Ct. App. 1999) (“Undoubtedly, a Solicitor may argue‘the State’s

version of the testimony presented, and furthermore may comment on the weight to be accorded

such testimony.”). A prosecutor should “prosecutdr with earnestriess and vigor” and “may strike

hard blows, [but] is not at liberty to strike fou ones.” Berger v. United States, 2951J.8. 78, 88

(1935). “If a Solicitor’s closing argument remains within the record evidence and the reasonable
inferences therefrom, no error occurs.” New,|338 S.C. at 319, 526 8.E.2d at 240, “On the other

hand, a closing argument may be held improper where it appeals to personal bias or arouses the

Jjury’s passions or prejudice.” Id. “[IJmproper suggestions, insinuations, and, especially,
assertions of personal knowledge are apt to carry much weight against the accused when they

should properly carry none.” Berger at 88,

“Generally, the assessment of witness credibility is within the exclusive province of the

jury.” Tappeiner v. State, 416 8.C. 239, 250,/ 785 S.E.2d 471, 476 (2016) (quoting State v.
McKerley, 397 8.C, 461, 464, 725 S.E.2d 139, 141 (Ct. App. 2012)2. Solicitors may not make
explicit personal assurances or indicate there|is information not presented which supports the

testimony, i.e. vouch, as doing so improperly invades the province of the jury and placés the

government’s prestige behind the witness, ,lg#, 416 S.C. at 250, 785 8.E.2d at 477 (éiti_ng
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Vaushiv. State. 362 8.C. 163, 169, 607 S.E.2d 72, 75 (2004); Matthews'v. State, 350 8.C. 272,

276, 565 8.B.2d 766, 768 (2002)). “Thus, soljcitors must confine their clasing remarks to the
record and the reasonable inferénces that may be drawn therefrom.” Id, (citing Simmons v.
State, 331 8.C. 333, 338, 503 S.B.2d 164, 166 (1998)).
Trial
" Atidal, the State offered an Iimpassioned argument after hours of closing by both defense
attornéys, fooused primarily on defending Johnison’s ¢redibility and chélie‘ﬁgixig Applicant and
Tames thébries of third-party guilt: ~
© . They wait 16 tell you that Bootsic waits to fell a lie. Bootsie cduld have
told any two names. If'he wanted to tell you Little Manzy, he could. Ifhe wanted
“ fo tell you 110, he could.” These boys are his friends.’ He ¢ould hiave told you two
people that he had no relationship to, br two people that he didn’t like, or two

. people anything, Hlecould have told you anybady, but he dids’t. He told you
thesetwopeople. |

_ Hé has no reason fo lie on these people. They ,ar'ejéf;’: ﬁjiends, and they
. have beenfiiends a long'timé. He's Here telling on these people because it'sthe
- truth ' [ o
(T r 1(;)1'9,v-ll.: 8-19)(empha513 addcd)After xévieﬁﬁng';f th'e'digélmzﬁfes .m-éd“e_; by Af)pzlicantitd‘ i}ie
jailhiouse informant, Livesay teturned to the dubject of Johnson's credibility: -

They knew they shot her. Immediately they cotld have backed out of that
house, but they didn’t, And P'm here to tell you they didn’t because that didn’t
come 28 a shock to them, They were ready for that to happen. T hey shot her and

- kept moving through that house, looking for whatever it was they warnted, drugs,
money, guns, whatever it is they wanted. o !
" They want to tell you everybody in here has got a reason to lie, everybody.
_If these people had a reason to lie, they ¢ould have blamed it on anybody. But

they didn’t. Ironically, they blamed it on the same guy that Howard Parker saw
 out that night. Ironically, they blamed it on that same guy that’s out at the jail

bragging that we ain’t got nothing on'him and that he shot that gitl. Bootsie had
. noreasen folie. . ,

. They want to tell you that he’s scared of a Crip, there are Crips in the car.
“This gy is a Crip. If he was going ta blame it ori somebody, it wouldn’t be

Page 26 of 32




somebody in the Crip that is a close friend of his. He came up here and told you
the truth,

(Tr. 1021, IL 6-25) (emphasis added). The State later once again retumned to Johnson’s
credibility in the context of his pending charges:

A woman has been killed, Welare not here to worty about some
trespassing or littering or filing a false police report charge, These people have
killed somebody. That’s what we're working on, Don’t be fooled by that, don’t
be fooled by that, They want to tell you that Bootsie, we're up here playing make
a deal. Bootsie is charged with murder, murder. And they want to tell you that
he’s been given some deal.

That charge is still pending. He got up here and told you he was the driver
in a murder charge. And they want yo {0 believe he's getting some sort of deal.
Don’t believe them, do not believe that. If we wanted to do something for
Bootsie, we could, we could. But yet he is still charged with murder, That has

- not been dismissed. Ifhe wanted to get a deal, he would not be cartying a murder
charge, I can tell you that much, It is ridiculous to think we are giving some guy a

deal, and he is walking around charged with murder. That is nonsense, folks,
Don’t believe it, do not believe it,

(Tr. 1024-25).
PCR Evidentiary Hearfng
Applicant briefly testified that the State vouched for Bootsie’s credibility in closing
arguments, noting the portions indicated abm)e. Applicant did not testify to the allegations that |
the State improperly inflamed the passions of| the jury.

Counsel teétiﬁed. that the State’s closing broadly appealed to jﬁror’s emotions, but more
specifically took issue with the evidence and arguments introduced regarding Applicant’s gang
tattoos. As o the claims of vouching, Counsel addressed each of the above excerpted arguments
inturn, Asto the emphasized testimony from page 1019, Cdunsel opined that the argument was
arguably improp‘er bolstering, but that it would fall within the scope of deference afforded to

closing arguments. As to the emphasized testimony from page 1021, Counsel opined the

argument could have been improper bolstering, but was faci ally farcical. As to the emphasized
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testimony from pages 1024-25, Counsel testified that the murder charge was indeed still pending
at the time of trial.
Findings

The Court finds Counsel provided effecttve asmstanee Thls Court has thoroughly
reviewed the Solicitor’s elosing ergumetlts in thGl[’ entlrety anid finds that the arguments
complamed of constttuted fatr lnferences based upon the evxdenee presented at tnal and did not
contain any improper suggestlons msmuatton 8, OF 1mpx oper assertions of personal knowledge
The Court ﬁnds the State 5 elosmg did not tmproperly appeal to the passions of the j Jury, but
rather reflect the “eamestness and vxger” that i zs part of the State 8 prosecutonal duty The Court
ﬁnds the State dld net vouch for J ohnson § cr°d1b1hty, but rather approprlately argued for the

credtbthty of tts miost key witness based uporn the facts i in the record and reasonable mferences

therefrom. No valid basis existed for Counse] to object to the 1dentxﬁed porttons of the State g

closing. Applicant cannot show eny‘ deﬁeten y 1n Counsel’s treatment of these portions of the

State’s ctdgittg argument, a_ltd:ttedoxdi‘rvlgly hig request for rehef by way of thts allegatmn is

DENIED. | | | | S | | o
8. Failure to Adequa 'e(y Explam Rig!:t to Tesajj:

Applicant alleges Counsel was meffecttve in fatlmg to adequately explam to htm his ri ght

to take the stand and testtfy in hls own defenﬁe.

\

| Trral

/}tft_er some back—end—f_ort_h{ by attot*ne y | Fredertck as 10 prdcnsely Whett to conduct ‘the
colloquy, the triel court addressed both defewdants together regardtng thetr rtght to testlfy (Tr
$93-99). The tnal court opened by adv1smg Apphcant and J ames that 1f at any time they had

any questtons or concems, tha’t they would let hlm know or otherwise advise their attorneys of as
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much; both men agreed. (Tr. 895, Il. 1-12). “The trial court instructed the defendants that they

had the right to present a defense, and that thePr had the right to not bé a witness against

themselves, explaining “that means nobody can make you testify in this case. You can testify if

you want to, but nobody can make you do it.*| (Tr. 895, 1. 13-22). Both men confirmed they

understood. (Tr. 895, 11. 22-25). The trial court continued by emphasizing that the decision to

testify was to be made by the defendants, andthat if they chose to testify the process would be as
they observed for witnesses throughout trial, including cross-examination by the State; both men
affirmed they understood. (Tr. 896, 11. 1-13). | The trial court inquired as to past convictions, but

the State was unprepared to answer, (Tr. 896/ 1. 14-22). Attorney Frederick acknowledged

James possessed a prior drug conviction and a prior conviction for pointing and presenting, (Tr.
896-97). Counsel generally described Applicant’s prior record as “significant” and that there
were a number of matters into which the State could inquire if it cross-examined Applicant. (Tr.
897, 1L 4-11). The trial court summarily explained the scope of the State’s right to ask about
prior convictions on cross-examination of defendants and the men affirmed théy understood.
(Tr. 897-98). The trial court also told Applicant and James that if they did not testify, he would
instruct the jury to give no consideration to t}le fact that they did not testify, and to draw no
conclusions from the fact. (Tr. 898, 11, 9-14).

The defendants denied they had any questions to ask of the trial court or that they needed
to talk to their respective attorneys before the trial court asked themn what they wanted to do. (Tr.
898, 1l. 15-25). Both men declined to testify.| (Tr, 899, 11, 1-6). |

PCR Evidentiary Hearing
Applicant took the stand at the evidentiary hearing and was visibly nervous. As

previously noted, Applicant was aware of the “common knowledge” in the community that other
y P
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men were thought to have committed the home invasion and killing, but that he uniderstood from
Counsel that he could not testify about hearsawf at trial, Applicant testified that the doorwas
kicked in by a size 6 % shoe,% but that he worg size 10 to 10 ¥2 shoes. .Applicant indicated he and

Counsel discussed the possibility of Applicant testifying: Counsel told him there was no need

for his testimany and that Applicant had a prior record of convictions. Counsel was concerned
about rcv'ealihé 4 pattetn of narcotics activitylnd flight from the law, Counse] told Applicant
that testifying would be harmful to his case,
- Cotnsel ackh()wledg‘ed thié footprint issue, Counsel tostified he and Applicant discussed
on ’multiplé’bééasién's the possibility of Applicant testifying. Counsel advised against doing so,
in part because Applicant had numerous, unrelated pending charges relating to crack cocaine.-
- Findings'

- The Courtfinds Applicant has failed-tb meet his burden of proving ineffective assistance.

The testimony bf- both Applicant and Counse} on tlus point 1s consirsfe’nt: “they discussed

Applicant’s right to testify, explored the strengfhs and weaknesses of the options before them,
Counsel advised végains'i doing so, and Applicant o?tednof to do so. Applicant offered no
testimony ‘or othet e\ridénce at'the evidentiary hearing o show that his decision to not testify at
trial was not knowingly, intelligently, and voluntarily ‘made:. 'Additionally; other than the size of
his own shoés, Appficant did not offer the substance of what he would have offered in teStimony

‘had he taken the stand at trial.” Applicant’s limited testimony as to his shoe size would not have

6 The Cort is unable to find a basis iti the record for this assertion by Applicant. There is festimony in the rial
franscript about a cast ofa shoe impression found whare the getaway van was parked, (Tr. 325-26) but that would
tiot provide the conelusion asserted by Applicant. In dny évent, the cast of the shoe {rapression Was introduced at
neither the original trial nor this evidenfiary hearing, dnd the Court affords Applicant’s hearsay tostimony on this
__.point no.probative value, ... . ... ,
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changed the outcome at trfal. Applicant has failed to meet his burden as to either prong of

Strickland, and his request for relief by way of this allegation is DENIED,

[Conclusion and signature on following page]
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IIL, CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his

application, Therefore, this application for po t-conviction relief must be denied and dismissed

with prejudice,

This Coutt notifies the Applicant that he must file and serve a notice of appeal within
thirty (30) days from the receipt by counsel ofjwritten notice of entry of judgment to secure the
appropriate appellate review. Sce Rule 203, SCACR. Pursuant to Austin v. State, 305 8.C. 453,
409 S.E.2d 395 (1991), an Applicant has a right td an appellate counsel’s assistance in seeking
review of the denial of PCR. Rule 71.1(g), SG‘RCI; provides that if the Applicant wishes to seck
appellate review, PCR. counsel must serve andlfile ;cxNotice of Appeal on the Applicant’s behalf.

Your attention is directed to South Carolina A Jpellate Court Rule 243 for appropriate procedures

for appeal.
IT IS THEREFORE ORDERED:

1, That the Application for Post-Conviction Relief must be denied and
~ dismissed with prejudice; and '

2, The Applicant must be remanded to the custody of the South Catolina
Department of Corrections. :

AND IT IS SO ORDERED this ;“‘5{’ day of %ML _,2020.

it 4. (k.
Kristi F. CURTIS

Presiding Judge
Fifteenth Judicial Circuit

__Sumter, South Carolina
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