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* CAPITAL CASE *

Over four years after Respondent’s jury trial,
the Supreme Court of South Carolina expressed
~concern — via obiter dictum in a published opinion in
an unrelated case — that a certain phrase in a
penalty phase jury instruction. on mercy could be
confusing. Prior to trial, the state court, also by
published opinion, had found no error in the same
charge language. In post-conviction relief, the state
circuit court found ineffective assistance for failure
to object to the charge language pursuant to the
after-trial dictum, presumed prejudice, and granted
a new sentencing proceeding. The State sought
review in the Supreme Court of South Carolina. The
State argued the PCR judge’s ruling clearly violated
the contemporaneous assessment rule of Strickland
v. Washington and the required burden of showing
prejudice. The state court originally granted
certiorart then a slim majority dismissed as
improvidently granted. This deprived the State of
an opportunity for clear error correction. The State
now presents the followmg four questions in the
instant petltlon -

QUESTIONS PRESENTED

1. Whether the post-conviction relief
judge erred in finding Strickland v. Washington
* deficient performance based upon trial counsel’s not
objecting to the phrasing of one jury instruction in
the penalty phase regarding mercy when state law
did not disapprove of the phrasing until an
observation in obiter dictum in an opinion issued
over four years after trial?



2. Whether the post-conviction relief
judge erred in finding per se prejudicial error in the
jury instruction regarding mercy thereby avoiding a
proper Strickland v. Washington prejudice analysis?

3. Whether the post-conviction relief
judge erred in finding a federal constitutional right
to a mercy charge where federal precedent, without
exception, does not support the existence of such a
federal constitutional right?

4, Whether the post-conviction relief
judge’s factual finding that the jury charge
disallowed the exercise of mercy is wholly without
support in the record where no person ever testified
that the charge was intended or heard to limit the
exercise of mercy; trial counsel was focused on the
request to exercise mercy in their sentencing phase
presentation and closing; and, the jury instruction
as whole allowed for the exercise of mercy?
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PETITION FOR WRIT OF CERTIORARI

The Attorney General of the State of South
Carolina respectfully petitions this Court for a Writ
of Certiorari to review the judgment of the
Greenville County post-conviction relief (“PCR”)
judge. The grant of relief in this case — and two (2)
other capital cases which are simultaneously
presented with this petition — constitutes an
unprecedented windfall to three (3) capital
defendants. The legal error at issue is plain. Each
case reflects the Strickland v. Washington error
presented was based upon obiter dictum in an
opinion issued years after each of the trials at issue
that questioned the clarity of one sentence in a
penalty phase instruction. This offends, without
question, the contemporaneous evaluation this
Court established in 1984 in Strickland. Further,
the state circuit courts simply presumed prejudice
for reversal. This again is unquestionably error
under Strickland. Yet, the majority of the Supreme
Court of South Carolina, in contravention of the
state court’s own rules, refused to issue opinions
after granting certiorari review. In short, the State
of South Carolina, having properly sought review on
a procedurally sufficient issue was inexplicably
denied review and fundamental error correction.
The State now must seek review from this Court to
avoid the windfall sanctioned by the Supreme Court
of South Carolina’s intentional inaction in these
three (3) capital cases: State of South Carolina v.
Kamell D. Evans; State of South Carolina v.
Jonathan Kyle Binney; State of South Carolina v.
John Kennedy Hughey.



CITATION TO OPINIONS BELOW

The decision of the PCR judge is not reported
but is reproduced in the Petition Appendix at App.
2-172. The order of the Supreme Court of South
Carolina that granted certiorari review 1is
unpublished, as is the opinion dismissing certiorari
as improvidently granted. The order and opinion
are also reproduced in the Appendix at App. 173-174
and App. 175-189. Lastly, the order denying the
timely petition for rehearing is unpublished and
also reproduced in the Appendix at App. 190-191.

JURISDICTIONAL STATEMENT

The Supreme Court of South Carolina, over
vigorous dissent, dismissed certiorari as
improvidently granted on May 13, 2015 and denied
rehearing on August 6, 2015. The Attorney General
of the State of South Carolina sought and received
one extension from the Chief Justice allowing this
petition to be filed on or before January 3, 2016.
The action is timely filed, and this Court has
jurisdiction under 28 U.S.C. § 1257 (a).

Certiorari is properly directed to the
Greenville County Court of Common Pleas as the
majority opinion from the Supreme Court of South
Carolina provides “positive assurance” that the
dismissal was not a ruling on the merits but a



refusal to accept the matter for decision.! See R.dJ.
Reynolds Tobacco Co. v. Durham Cty., N.C., 479
U.S. 130, 138 (1986) (“In the absence of positive
assurance to the contrary from the North Carolina
Supreme Court, we consider that court’s dismissal
of Reynolds’ appeal to be a decision on the
merits....”).2

1 In South Carolina, state court rules provide that
orders from PCR cases “shall be reviewed by the Supreme
Court upon petition of either party for a writ of certiorari,
according to the procedure set forth in this Rule.” Rule 243(a),
South Carolina Appellate Court Rules. Only if two or more
justices of the five member court agree to hear the matter will
full briefing be initiated. Rule 248 (j), South Carolina Appellate
Court Rules. The Supreme Court of South Carolina considers
this initial question of whether to grant certiorari review in
PCR appeals a matter of discretion and not a ruling on the
merits. See generally Haggins v. State, 377 S.C. 135, 136, 659
S.E.2d 170 (2008) (in non-capital case review by court of
appeals: “A decision by the Court of Appeals to grant or deny a
writ of PCR certiorari is a matter committed to that court’s
discretion”); Ellison v. State, 382 S.C. 189, 676 S.E.2d 71
(2009) (Haggins logic applies to cases where grant of certiorari
is later dismissed as improvidently granted). Cf. State v.
Rucker, 321 S.C. 552, 553, 471 S.E.2d 145, 145 (1996) (“The
denial of a petition for a writ of certiorari to the Court of
Appeals does not dismiss or decide the underlying appeal; it
simply determines that, as a matter of discretion, this Court
does not desire to review the decision of the Court of

Appeals.”). .

2 This is also consistent with prior South Carolina
capital cases requesting certiorari to the circuit court after
denial of a petition for writ of certiorari from the Supreme
Court of South Carolina in the context of a PCR appeal. See
Plath v. S. Carolina, 484 U.S. 1022 (1988) (“judgment is
vacated and the case is remanded to the Court of Common

3



CONSTITUTIONAL PROVISIONS INVOLVED

This case involves the right to counsel as
secured by the Sixth Amendment to the United
States Constitution: “In all criminal prosecutions,
the accused shall enjoy the right ... to have the
assistance of counsel for his defence.” U.S. Const.
amend VI. '

STATEMENT OF THE CASE
A. Facfs of the Crime.

The dissent from the dismissal in the PCR
appeal provides a succinct overview of the relevant
facts:

Evans was convicted of two
counts of murder, two counts of
possession of a weapon during the
commission of a violent crime, two
- counts of kidnapping, and one count of
first degree burglary for the events
leading up to and death of Greenville
County Sheriffs Deputy Antonio J.
“Joe” Sapinoso and his father, Antonio
L. “Tony” Sapinoso.

The material facts at trial were
undisputed, and Evans admitted to
killing the two victims—the father and

Pleas of South Carolina, Beaufort County...”); Arnold v. S.
Carolina, 484 U.S. 1022 (1988)(same).

4



brother of Evans’s ex-girlfriend
Christina Roderiguez. The evidence
established that on April 1, 2003,
Evans arrived at the Sapinoso home at
nighttime, dressed in all-black clothing
and wearing gang insignia, with three
guns, over forty rounds of ammunition,
and a knife. Evans parked his vehicle
in an unoccupied neighboring lot, and
hid in the woods while he waited for
Joe to arrive home after his shift with
the Sheriff's Department. Upon Joe’s
arrival, Evans held the still-uniformed
officer at gunpoint, relieved him of his
service weapon, and forced him into
the home. A four-hour hostage
situation ensued, during which Evans
engaged in negotiations with a hostage
negotiator from ~the local police
department and heard pleas for the
release of the victims by his friends
and family. Marcia Sapinoso (Tony’s
wife and Joe’s mother) and Christina’s
minor son were locked in a closet
upstairs. '

The situation ended tragically
when Evans shot the two victims in the
head—one of whom (Joe) was shot
“execution style”—killing them.
Forensic evidence established that
Evans shot Joe four times in the back
of the head at close range while Joe’s
head was on the floor. Further, Evans

5



shot Tony twice in the head and once in
the arm, which was considered a
defensive wound. Evans testified that
he shot Joe when he tried to reach for
Evans’s gun, and that he shot Tony
because he stood up at the same time
Joe reached for the gun.

(App. 177-178).3
B. Sentencing.

The dissent from dismissal in the PCR appeal
also clearly summarizes the sentencing phase
evidence and charge at issue:

During the sentencing phase of
Evans’s trial, the State presented
evidence of three aggravators with
respect to the murder of Tony
Sapinoso, and four aggravators with
respect to the murder of Joe Sapinoso.
Marcia Sapinoso, Cheri Jones (Joe’s
longtime girlfriend), and one of Joe’s
fellow police' officers and friends
provided victim impact testimony. The
State sought to capitalize on evidence
presented during trial that painted

8 Though generally correct in the recitation, Petitioner
notes that the three guns referenced actually included the
service weapon taken from the deputy. Evans took two guns to
the home. Further, the jury heard he brought some one
hundred and forty rounds to the home — 70 rounds for his 9mm
and 70 rounds for his .38. (See PCR App. p. 1291).
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Evans as a gang member, and
presented testimony that he would
likely pose a threat to the general
prison population.

Likewise, Evans presented a full
mitigation case, emphasizing his good
character and his mental health
issues. Various family members,
friends, a coworker, and former
coaches of Evans testified to his
positive attributes as a leader on the
football field, a loving brother and
uncle, a friend and mentor to children
in need, and a solid and dependable-
employee. Evans’s trial counsel also
presented expert testimony to refute
the State’s expert’s testimony that
Evans would likely perpetrate gang
violence while in prison. Finally,
Evans's defense counsel presented
testimony by a neuropsychologist that
Evans had certain cognitive
deficiencies indicative of brain
dysfunction that would have impaired
his decision-making during the
hostage situation, and a psychiatrist,
who diagnosed Evans with “major
depressive disorder, single episode.” In
sum, during the sentencing phase of
the trial, Evans’s trial counsel sought
to capitalize on their guilt-phase
strategy of emphasizing Evans’s good
qualities; portraying the killings as a

7



horrible, one-time mistake; and
focusing on a theme of “no excuses.”

By doing so, defense counsel
hoped that the jury would show Evans
mercy and spare him the death penalty
by recommending a life sentence. After
the trial judge explained mitigation
and aggravation to the jury, Goldsmith
then delivered his opening remarks
during the sentencing phase:

And part of what we are going to
try to show you is that first and
foremost, and this may seem
simplistic, but .. Evans is a
human being. And you are being
asked whether you will kill or
sentence to life imprisonment a
fellow human being, granted a
human being capable of great
evil. . And I'm not going to
diminish that. But what we hope
to show you also is a human being
capable of some good, perhaps
even great good, a human being
who in one 10-second episode of
his life made a horrible decision, a
tragedy, and inflicted much pain
on people during that ten seconds
and afterwards.

Goldsmith reiterated:



Even. if the state proves every
aggravating - factor that they
prove, that they present to you,
even if you find aggravation, you
still  without question can

sentence . him to life
imprisonment  without  the
possibility of parole.

You can, as I have always
said, show mercy. You can always
choose life.

Goldsmith again focused on
mercy during his closing argument,
stating:

Ladies and gentlemen, we do not
repay evil with evil. The solicitor
is correct. I am going to ask for
mercy for [Evans]. But I disagree
with what the solicitor said is the
definition of mercy. He said
mercy is something that you
deserve. I strenuously disagree,
ladies and gentlemen.

If we deserved it, if we
could earn it, then we probably
wouldnt need it. Mercy is
unmerited favor. You can’t earn
it; you don’t deserve it; but you
give it to him anyway.... We don’t



repay evil for evil. And mercy is |
appropriate in this case.

You can show mercy and
you can choose life regardless of
who deserves it and who does not.
We all need mercy, but none of us
have earned it and none of us
deserve it.

The trial judge then delivered the
following jury instruction:

Now, in making your
determination as to which
sentence to recommend in this
case you should consider the
statutory aggravating
circumstances, the statutory
mitigating circumstances and any
nonstatutory mitigating
circumstances in arriving at your
decision. ‘

The existence of any statutory or
nonstatutory mitigating
circumstance is not a bar to the
recommendation of a death
sentence so long as you have
found the existence of at least one
statutory - aggravating
circumstance beyond a
reasonable doubt. Conversely,
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you may also recommend a
sentence of life imprisonment
even though you find at least one
of the statutory  aggravating
circumstances beyond a
reasonable doubt.

Simply  stated, you may-
recommend a sentence of life
imprisonment for amny reason or
for no reason at all other than as
an act of mercy.

(Emphasis added [in orlglnal]) Trial
counsel did not object.

The jury recommended Evans be
sentenced to death for the murders,
and the trial judge imposed the death
sentence for ‘both counts of murder,

~and lifetime imprisonment for the first
degree burglary charge. This Court
ultimately affirmed Evans’s
convictions and sentence on direct
appeal. See State v. Evans, 371 S.C. 27
637 S.E.2d 313 (2006).

(App. 178-182).
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C. The PCR Action.

Again, the dissent fairly summarized how the
issue arose in PCR and its treatment:

... Evans filed an application for
PCR. Evans’s PCR hearing was held on
June 1-5, 2009. On June 25, 2009, this
Court issued an opinion in Rosemond
v. Catoe, 383 S.C. 320, 680 S.E.2d 5
(2009), in which it admonished the
bench that the specific phrasing of the
same jury charge delivered in Evans’s
case not be wused again. Evans
subsequently moved to amend his
application, arguing that his trial
counsel was ineffective for failing to
objeqt to the condemned charge.

At the PCR hearing, Evans’s

trial counsel maintained that they did
not understand the instruction to
preclude the jury’s consideration of
mercy. Instead, they claimed they did
not object to the jury instruction
because they believed the instruction
 emphasized to the jurors that they
could consider mercy. Sumner testified
he “liked” the charge because it was
“brief,” it “use [d] the word mercy,” and
it “seem[ed] to get across what [trial
counsel] were trying to do.” Goldsmith
testified he thought the charge “pretty
much tracked with what [trial counsel]

12



thought should be charged,” and he
believed the charge “was sort of an
expansive charge.” Both testified that
had they believed the charge limited
the jury’s “use of mercy,” they would
have objected because mercy was the
“primary element,” “key highlight,”
and the “major part” of their mitigation
case, and because Goldsmith had “built
[his] closing argument around mercy.” -

The PCR court found that Evans
was entitled to PCR on the sole basis
that Evans’s trial counsel failed to
object to .the trial court’s jury
instruction regarding mercy, and found
that prejudice to Evans resulted. The
PCR court rejected Evans’s  other
arguments.

(App. 182-183) (emphasis in original).

In particular, as the dissent made reference
to, the Order from the PCR judge reflects the judge
considered, but discounted counsel’s detailed
testimony:

At the evidentiary hearing, trial
counsel testified that they did not
object to the erroneous charge because
they viewed it as helpful. Trial counsel
Sumner claimed that he did not think
the charge limited the jury’s
consideration of mercy; because “it

13



use[d] the word mercy,” he believed the
charge was actually preferable to a
charge that simply tracked the words
of the statute. PCR 338, see PCR 335.
Trial counsel Goldsmith similarly
testified that he thought this “an
expansive charge” that allowed jurors
to consider mercy. PCR 346-47. The
charge, counsel say, told the jury to
consider mercy, not abjure it.

This Court finds trial counsel’s
reasons for not objecting to the charge
are unavailing. As the South Carolina
Supreme  Court  recognized in
Rosemond, the plain meaning of the
words of the charge given is that mercy
is precluded as a consideration for a
sentence of life. The charge, by
substituting the words “other than” for
the word “including,” in effect
eviscerates the role of mercy in the
jury’s consideration of the sentencing
options. As the Supreme Court
understood, the last clause of the
instruction plainly reads as a
limitation on and qualification of the
previous sentence, not a reiteration.
The interpretation offered by trial
counsel defies both the Supreme
Court’s determination in Rosemond
and common sense.

(App. 139).
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The PCR judge also acknowledged prior case
law approving the charge, but found counsel should
not have relied upon same:

... The fact that the Hughey decision,
which Rosemond reversed, was “in
effect” at the time of Mr. Evans’ trial in
2004 does not ameliorate counsel’s
failure to object to the erroneous
charge. It has been the rule for decades
that mercy can be considered by a
South Carolina Capital jury. ... South
Carolina is a non-weighing state,
meaning the jury can return a verdict
of life for any reason “otherwise
~authorized or allowed by law.” S.C.
Code Ann. § 16-3-20(C). Objecting here
did not impose a duty of clairvoyance
on counsel, or force a lawyer to
anticipate a change in the law. It is
misleading to argue, as the State does,
that the charge represented the correct
law at the time of Evans’ trial. ... As
noted above, however, the court in
Hughey interpreted the “other than as
an act of mercy” phrase as precluding a
jury from considering mercy. But the
court did not consider the pivotal
question of whether the preclusion
violates the common law right to a
mercy charge (as Rosemond found) or
the constitutional right -- long
recognized by Lockett and its progeny --

15



to grant the jury the practical ability to
give meaningful effect to all
mitigation....

(App. 140-141).

In attempting to tie the state law issue to a
federal basis, the PCR judge invoked the protections
of Lockett v. Ohio: =

... it is well established that the Eighth
Amendment, under the Lockett v. Ohio,
438 U.S. 586 (1978), line of cases,
permits no restriction on a capital
defendant’s ability to present any
relevant mitigating evidence.
Subsequent decisions have made clear
that a capital sentencing jury must be
able to consider and give effect to
mitigating evidence, for it is only when
a jury is provided a vehicle for
expressing its reasoned moral response
to such evidence that “we. can be sure
the jury has treated the defendant as a
‘uniquely individual human being’ and -
has made a reliable determination that
death is the appropriate sentence.”
Penry v. Johnson, 532 U.S. 782, 797
(2001) (internal citation omitted).

... Because Hughey neither addressed
nor ruled upon the issue of whether
precluding a capital jury from
considering mercy comported with

16



Lockett and its progeny, reasonable
counsel would also have objected to the
charge precluding mercy on that basis.

(App. 141-142).

As to Strickland prejudice, the PCR judge
found:

The trial court’s erroneous
charge restricting the jury’s
consideration of mercy as a basis for a
life sentence requires per se reversal
because it “deprived the jury of a
vehicle for expressing its reasoned
moral response to the defendant’s
background, character, and crime.”
Nelson, 472 F.3d at 314-15 (quotation
and citation omitted). Accordingly, the
“mercy” instruction was a structural
defect to which harmless error analysis
does not apply. Id. at 332.

(App. 147).

Further in the discussion of prejudice, after
he rejected the application of harmless error and
consideration of the charge as a whole, the PCR
judge also wrote:

The exclusion of mercy in a
capital murder trial violates state law
as well as federal law pursuant to
Lockett v. Ohio, as it prevents the jury

17



from giving full effect to the mitigation
evidence. Such an error is highly
prejudicial in a South Carolina capital
"trial where jurors may impose a life
sentence for any reason or no reason at
all. Recently, a highly respected circuit.
judge granted postconviction relief to
the defendant in Hughey, finding that
the identical instruction given in
Rosemond and Hughey-and the same
provided at Mr. Evans’ sentencing
phase-was “so inimical to the laws of
the State and the United States in
capital cases as to entitle the applicant
to a new trial” Hughey v. State,
2000-CP-O 1-0212, Abbeville County
(Order Granting PCR Relief, May 14,
2010) (Macaulay, dJ.). The erroneous
instruction precluding mercy was
particularly prejudicial under the
circumstances in Mr. Evans’ case
because counsel positioned mercy as
the crux of the mitigation case against
substantial aggravating evidence.
Trial counsel’s failure to object to the
erroneous charge left the jury
deliberating the case without being
able to place the defendant’s “primary
element” on the scale. There is a
reasonable probability that, but for
counsel’s failure to object to the
unconstitutional charge, the outcome
of the trial would have been different.
Strickland, 466 U.S. at 694-96.
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In conclusion, the Court notes
that, like Rosemond and Hughey, Mr.
Evans’ case belongs to a closed
universe of cases in which an
idiosyncratic charge was given on a
critical issue. It would  be
fundamentally unfair to allow one
defendant to live and a handful of
others to die based only on the timing
of their trial.

(App. 154-156).
D. The PCR Appeal.

On April 16, 2014, the Supreme Court of
South Carolina granted certiorari to review the PCR
judge’s decision granting relief and for the issues of
the cross-petition. (App. 173). On December 9, 2014,
the Court heard oral argument.? No issue was
raised as to procedural deficiency for the State’s four
issues — the same issues raised here — and none is
apparent. However, contrary to the court’s own
rules, the Supreme Court of South Carolina refused .
to issue an opinion.5 Rather, on May 13, 2015, three

4 Oral arguments in the Supreme Court of South
Carolina are recorded. The referenced argument is archived
and is available for review on the South Carolina Judicial
website, listed in the Supreme Court Video Portal section.
http://www.judicial state.sc.us/SCvideo/termSearchVideo.

-5 In South Carolina, appeals from -capital case
proceedings are restricted to the Supreme Court of South
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members of the five member Court dismissed
certiorari as improvidently granted. (App. 175-176).

The dissent, written by the Chief Justice and
joined by Justice Kittredge (the author of the dictum
at issue in Rosemond)8, found the relief granted was

Carolina. Rule 203 (d)(A)(), South Carolina Appellate Court
Rules. In PCR matters, the Supreme Court of South Carolina
will only review PCR decisions through a certiorari process.
Rule 243 (a), South Carolina Appellate Court Rules. “Upon the
concurrence of any two justices, the petition will be granted on
any question presented.” Rule 243(@), South Carolina
Appellate Court Rules. The “Rule of Two” for certiorari is in
direct tension with the three justice opinion dismissing as
improvidently granted. Two justices remain in dissent which
should require an opinion — for or against either party —but an
opinion. Cf. Donnelly v. DeChristoforo, 416 U.S. 637, 648
- (1974) (. Stewart concurring) (“Rule of Four” dictates since
“the votes of four Justices are enough to grant certiorari and
bring a case before the Court for decision on the merits. If as
many as four Justices remain so minded after oral argument,
due adherence to that rule requires me to address the merits of
a case, however strongly I may feel that it does not belong in
this Court.”). Further, Rule 220, South Carolina Appellate
Court Rules, provides that reasons for the opinion must be set
out. There is no provision in that rule to announce retreat to a
discretionary decision where certiorari has already been
granted by the appropriate number of justices.

Despite these clear rules, the Supreme Court of South
Carolina failed to issue an opinion, and failed to give fair
review to the people of South Carolina and the victims in these
cases.

6 Justice Kittredge also authored the dissent in the two
other cases presented with this petition, Binney and Hughey.
Justice Kittredge incorporated the dissent in this appeal and
added that the capital defendants could show neither
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not warranted. The Chief Justice noted that counsel
did not have the benefit of Rosemond, but resolved
that — the question of deficient performance aside —
there could be no Strickland prejudice:

Here, Evans contests one
sentence of a lengthy charge that
instructed the jury to consider all
statutory and non-statutory mitigating
factors in arriving at their verdict. In
my opinion, the rest of the instruction,
the emphasis placed on mercy by both
the State and the defense, the trial
judge’s general opening explanation of
mitigation and aggravation to the jury,
and the unremarkable position of the
condemned instruction in the context
of the overall charge, all combine to
preclude a finding of prejudice. Under
these facts, a reasonable juror
unquestionably would have been
aware that he or she could recommend
life as an act of mercy. Thus, it is my
opinion that Evans has not proven that
he was prejudiced by the defective

Strickland error nor prejudice. He instructed, as the author of
the Rosemond dictum at issue, that it was clear the questioned
phrase in Rosemond was not evaluated in context of the charge
as a whole. Further, he observed that the court had “never-
sanctioned an analytical framework that focuses narrowly on
disputed language in a jury charge to the exclusion of the
charge as a whole.” Binney v. State of South Carolina, 2015 WL
2230848, * 1 (SC 2015).
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instruction; consequently, his
Strickland argument must fail.

Accordingly, I would reverse this
- portion of the PCR court’s decision.

(App. 187-188).7
REASONS CERTIORARI SHOULD BE GRANTED
“The people of the State are also entitled to

due process of law.” Stein v. New York, 346 U.S. 156,
197 (1953). As firmly pointed out in the dissenting

7 Justice Kittredge, in the dissent from dismissal of
certiorari in Binney, observed that the transcript actually
contained a comma after the phrase at issue which was
entirely consistent with the State’s interpretation that the
PCR judge in Evans found “misleading.” Justice Kittredge
wrote the punctuation in the records reflected a “pause in the
sentence,” which “supports the construction of the sentence
advanced by the State” and was “entirely consistent with the
balance of the charge, which made it unmistakably clear that
there was no limitation on the jury’s ability to recommend a
life sentence.” 2015 WL 2230848, * n. 2 (Sup.Ct.S.C. 2015).

In Hughey, Justice Kittredge wrote of a uniquely
troubling aspect of the strained construction argument at
issue. He noted the comma was not in the transcript as it was
" in Binney, but even so, that “does not change my view that the
jury charge, when considered in its entirety, conveyed to the
jury that it could recommend a life sentence merely as an act of
mercy.” 2015 WL 2231252, * n. 2 (Sup.Ct.S.C. 2015). He
noted: “It would be regrettable, indeed, if an otherwise
error-free death penalty verdict is set aside due to sloppy
transcription.”
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opinion in this case and the companion dissenting
opinions in Binney v. State of South Carolina, 2015
WL 2230848 (SC May 13, 2015) and Hughey v. State
of South Carolina, 2015 WL 2231252 (SC May 13,
2015), there is absolutely no error to correct;
however, the circuit courts in South Carolina have
ordered unnecessary and costly re-sentencing
proceedings in these three (3) capital cases. Simply,
new sentencing proceedings are not warranted by
any fair reading of state or federal law.8

The federal error of law shared in these cases
presents a compelling reason for a grant of certiorari
— the decisions are in clear and direct conflict with
the Strickland v. Washington, 466 U.S. 668 (1984)
mandates (1) that a court view counsel’s conduct in
context of the time the case was tried, and (2) that
prejudice be assessed on the trial record. The
Strickland error found by the state lower courts is
not only incorrect, but also costly — costly in judicial
resources; costly in excessive time for resolution;
and, most importantly, costly to the integrity of the
judicial system and resolution on behalf of the
victims.

Further, the unexplained avoidance of the
error correction of the undisputed misapplication of

8 Justice Kittredge wrote in Hughey: “Given that the
charge in this case was affirmed on direct review fifteen years
ago, I cannot fathom how it is proper for this Court to uphold
the post-conviction relief court’s finding ... The finding of
deficient representation is clear legal error.” 2015 WL 2231252
at 1. The direct appeal ruling in Hughey was controlling at the
time of Evans’ trial.
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this Court’s Strickland decision is shocking. It is
also an affront to the public sense of justice and the
victims in these cases. The avoidance is particularly
disturbing in these three difficult and compelling
capital cases. The State was entitled to fair review
and a proper application of federal law. Cf. White v.
Wheeler, 577 U.S. __, __, 136 S.Ct. 456, ___ (2015)
(reminding lower court standard of review under
AEDPA does not change “even when reviewing a
conviction and sentence imposing the death
penalty.”). It received neither. The Attorney General
of the State of South Carolina seeks fair review in
this Court.

I.

The PCR Judge Erred in Finding Deficient
Performance Under Strickland v. Washington
Based Upon Rosemond v. Catoe Which Was
Decided Over Four Years After Trial.

This is not a matter of whether mercy may be
requested and received in South Carolina capital
cases. It can be. This is a matter of whether Evans
could meet his burden of showing ineffective
assistance of trial counsel for not objecting to
construction of a charge that had been approved at
the time of trial. He cannot.

The Supreme Court of South Carolina, in
State v. Hughey, 339 S.C. 439, 529 S.E.2d 721
(2000), the direct appeal of the Hughey case also
raised here, reviewed the very phrasing at issue. In
the direct appeal, the state supreme court rejected
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the argument that the charge was “confusing
because it suggested that an act of mercy would
have been an invalid reason for a life vote” as
“without merit....” 339 S.C. at 460, 529 S.E.2d at
732. Hughey was decided on March 27, 2000. The
jury was sworn and Evans' trial began on
September 17, 2004. Consequently, Hughey was
good law and controlling at the 2004 trial — a fact
that the PCR judge was constrained to admit. (See
App. 135).

In 2009, in Rosemond v. Catoe, 383 S.C. 320,
680 S.E.2d 5 (2009), the Supreme Court of South
Carolina noted in obiter dictum that though the
instruction was found proper in Hughey the
language could be confusing and should not be used.
Rosemond overruled Hughey to this extent. In this
case, the circuit court found that counsel should
have objected to the charge — even though the
charge was sanctioned by state law. This was clear
error.

Counsel may logically rely on the law in
existence at the time of trial to provide proper
representation. To avoid this bar to finding deficient
performance, the PCR judge relied wupon a
somewhat confused and internally. conflicting
interpretation of Hughey. But the confusion in
interpretation of essentially state law preference in
language is without moment here; there could be no
deficient performance under Strickland.
Consequently, Petitioner is not entitled to any relief
under Strickland. See, e.g., Maryland v. Kulbicki,

U.S. , . 136 S. Ct. 2, 3 (2015) (summarily

25



reversing the Court of Appeals of Maryland for
failing to view counsel’s representation as of the
time of trial); Harrington v. Richter, 562 U.S. 86,
107 (2011) (finding error where “the Court of
Appeals failed to ‘reconstruct the circumstances of
counsel’s challenged conduct” and “evaluate the
conduct from counsel’s perspective at the time.”).

The Kulbicki case is particularly noteworthy
here. In Kulbicki, the state appellate court found
that trial counsel was constitutionally ineffective for
failing to identify a “methodological flaw” in
comparative bullet lead analysis (“CBLA”) and
mounted a challenge to the evidence presented at
trial. However, “[a]t the time of Kulbicki’s trial in
1995, the validity of CBLA was widely accepted, and
courts regularly admitted CBLA evidence until
2003.” Id., at 4. Adhering to the Strickland test,
this Court reversed the Maryland court finding no
deficient performance. Id., at 5. The same core
error is apparently here.

Even more troubling, though, in this case is
the additional fact the state court opinion relied
upon for finding deficient performance and
presuming prejudice did not even grant relief and
reverse on an incorrect instruction. As the author of
the opinion noted in the Binney dissent, the dictum
was meant to alert the bench and bar of a possibility
of confusion. When viewed in context, there was no
error in use of the phrase and no reasonable
probability of confusion in use of the phrase. 2015
WL 2230848 at 3. To allow re-sentencing in the
complete absence of error is against the principles of
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justice.

II.

The PCR Judge Erred I.n Finding Per Se
Reversible Error Thereby Avoiding a Proper
Strickland v. Washington Prejudice Analysis.

The PCR judge also incorrectly relieved
Petitioner of the burden of showing prejudice. The
judge found that he could not evaluate the effect the
“erroneous mercy charge” would have had on the
jury’s determination. (App. 146, “It is impossible to
estimate the impact of the charge eliminating mercy
— an inscrutable concept that defies qualification —
as a sentencing consideration on the jurors’
reasoned moral response.”). Though the PCR judge
referenced the Sirickland standard, the reasoning
in the Order demonstrates that he “did not correctly
conceptualize how that standard applies to the.
circumstances of this case.” Sears v. Upton, 561 U.S.
945, 952 (2010).

First, “Strickland places the burden on the
defendant ... to show a ‘reasonable probability’ that
the result would have been different.” Wong v.
Belmontes, 558 U.S. 15, 27 (2009). Further, “[t]he
likelihood of a different result must be substantial,
not just conceivable.” Harrington, 562 U.S at 112.
The PCR judge’s ruling on prejudice cannot be
reconciled with this precedent.

Second, to tie unfettered emotion to the
sentencing phase in such a broad manner would
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make review of any finding of deficiency a guarantee
of a new proceeding. There would be no limitation in
finding a new sentencing proceeding as it could be
said anything could have affected the exercise of
mercy. Such reasoning mirrors the “nothing to lose”
standard rejected in Knowles v. Mirzayance, 556
U.S. 111, 122 (2009) as not established by United
States Supreme Court precedent, and is equally
disturbing in the foreshadowed breadth of relief.

Third, the PCR judge’s ruling here, like his
ruling on deficient performance, was also guided by
his incorrect reasoning that Rosemond mandated
relief. However, as the Rosemond author found, a
reasonable juror would not have interpreted the
instruction at issue as precluding consideration of
the mitigation evidence in deciding whether to
exercise mercy when the charge is properly
reviewed as a whole. The trial judge emphasized the
jury’s duty to consider all statutory and
non-statutory mitigating circumstances shown by
the evidence, and emphasized the opportunity to
exercise mercy:

. it is not necessary that you
find the existence of such mitigating
circumstance or circumstances beyond
a reasonable doubt. You may
recommend a sentence of life
imprisonment whether or not you find
the existence of a statutory or a
nonstatutory mitigating circumstance.

... you may also recommend a
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sentence of life imprisonment even
though you find at least one of the
statutory aggravating circumstances
beyond a reasonable doubt and you
find no mitigating circumstances to
exist.

(App. 206-209).

Thus, the charge when read as a whole, was
not deficient as a matter of state law and allowed for
the exercise of mercy in the penalty phase. Accord
State v. Hicks, 330 S.C. 207, 218-219, 499 S.E.2d
209, 215 (1998)(“the trial judge is not required to
instruct the jury it could impose a life sentence ‘for
any reason or no reason at all’ where the jury is
informed, as it was here, it could consider any
mitigating circumstance authorized by law and
could impose a life sentence even if aggravating
circumstances were found”).

Additionally, though pointed out by the State,
the PCR judge nonetheless eschewed Boyde v.
California, 494 U.S. 370 (1990) as wholly
inapplicable. The Boyde analysis is not strictly
controlling because it is Strickland prejudice at
issue. Even so, the Boyde analysis is persuasive. The
Boyde test is proper in review of the instruction here
as the instruction is not clearly erroneous as a
whole, but contains a possibly erroneous phrase in
oné sentence that seemly could contradict the
remaining clear and correct language. Compare
Stromberg v. California, 283 U.S. 359 (1931)
(reversing where charge included unconstitutional
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ground for conviction). See also Griffin v. United
States, 502 U.S. 46, 53 (1991) (describing Stromberg
“..where a provision of the Constitution forbids
conviction on a particular ground, the constitutional
guarantee is violated by a general verdict that may
have rested on that ground.”). Boyde sets out the
test for evaluating such ambiguous instructions. See
also Estelle v. McGuire, 502 U.S. 62, 71-72 (1991)
(applying Boyde). Thus, the proper question “is
whether there is a reasonable likelihood the jury
has applied the challenged instruction in a way that
prevents the consideration of - constitutionally
relevant evidence.” Boyde, 494 U.S. at 380. Applied
to the instant case, in considering the charge as a
whole, a reasonable juror would not have thought he
was precluded from considering any of the
‘mitigation evidence presented in the instant case.

Lastly, in Rosemond, the court tied the
propriety of the consideration of mercy to the receipt
of “proper evidence of mercy.” 680 S.E.2d at 10
(emphasis added). Thus, it may be fairly reasoned
that it is consideration of mercy based on the
evidence that makes the charge consistent with the
instruction that “the jury should not be guided by
sympathy, prejudice, passion, or public opinion.” Id.
In short, the state charge is not intended to promote
unreasoned reaction. Rather, the charge is meant to
preserve the exercise of mercy based on
consideration of the evidence submitted. However,
to tie the charge here to evidence in order to prompt
federal constitutional protection is incorrect and
another error in the PCR judge’s ruling.
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ITI.

The PCR Judge Erred In Finding A Federal
Constitutional Right To A Mercy Charge
Where Federal Precedent, Without
Exception, Does Not Support Such A Federal
Constitutional Right.

Mercy is an act — not evidence. See Black’s
Law Dictionary (9th ed. 2009) (“Compassionate
treatment, as of criminal offenders or of those in
distress; esp. imprisonment, rather than death,
imposed as punishment for capital murder.”)
(emphasis added). See also Lusk v. Singletary, 976
F.2d 631, 632 (11th Cir. 1992) (rejecting appellant’s
argument that the judge evidenced a “refus[al] to
consider and give effect to mitigating evidence”
based on the “court’s statement that ‘[t]he law of
this State does not permit this Court to extend
mercy to this Defendant or others convicted of a
capital felony.”). Evidence of mercy would be
evidence of an act of the jury; thus, a charge
regarding mercy does not impact on consideration of
any sentencing phase evidence and does not
implicate federal constitutional protections.

A capital defendant is allowed, pursuant to
the Eighth and Fourteenth Amendments of the -
Constitution, to submit evidence in mitigation of
“any aspect of [...his...] character or record and any
of the circumstances of the offense that the
defendant proffers as a basis for a sentence less
than death” to enable the jury to make an
“individualized decision” in sentencing. Lockett v.
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Ohio, 438 U.S. 586, 604-605 (1978). In that same
vein, this Court has determined that a state may not
create “limitations” on the consideration of properly
admitted mitigation evidence. FEddings v.
Oklahoma, 455 U.S. 104, 114-115 (1982). “These
two cases place clear limits on the ability of the
State to define the factual bases upon which the
capital sentencing decision must be made.” Saffle v.
Parks, 494 U.S. 484, 490 (1990) (emphasis added).
However, there 1s a difference between the
presentation and consideration of evidence and the
exercise of unfettered sympathy or mercy: “Whether
a juror feels sympathy for a capital defendant is
more likely to depend on that juror’s own emotions
than on the actual evidence regarding the crime and
the defendant.” Id. at 493. This Court has rejected
challenges to instructions that the jury “must not be
swayed by mere sentiment, conjecture, sympathy,
passion, prejudice, public opinion or public feeling,”
California v. Brown, 479 U.S. 538, 540 (1987), and
emphasized that for a rational and reliable
sentencing proceeding, the decision must be “rooted
in the aggravating and mitigating evidence
introduced during the penalty phase.” Id. at 542.
The following quote is instructive:

Petitioner suggests that the jury
must have freedom to decline to impose
the death penalty even if the jury
decides  that  the aggravating
circumstances “outweigh” the
mitigating circumstances. But there is
no such constitutional requirement of
unfettered sentencing discretion in the
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jury...
Boyde, 494 U.S. at 377.

In South Carolina, “a capital defendant may
present witnesses who know and care for him, and
who are willing on that basis to plead with the jury
for mercy on his behalf.” State v. Wise, 359 S.C. 14,
27-28, 596 S.E.2d 475, 481 (2004). See also State v.
Dickerson, 395 S.C. 101, 716 S.E.2d 895 (2012)
(citing Wise). While not a constitutional right, a plea
for mercy is uniformly accepted in South Carolina
under our evidence rules. Id. See also State v.
Johnson, 338 S.C. 114, 126-127, 525 S.E.2d 519, 525
(2000) (finding error in a limitation on questioning
but no prejudice where “Johnson’s sister was able to
make a general plea for mercy on her brother’s
behalf.”); State v. Torrence, 305 S.C. 45, 51, 406
S.E.2d 315, 319 (1991) (finding error in limitation on
questioning but no prejudice where defendant’s
mother was allowed to make “a general plea for
mercy for the life of her son”). Even so, this
allowance is not without limitation.

A family member making a plea for mercy
may not weigh in on what the appropriate sentence
should be. Dickerson, supra. See also State v.
Johnson, 338 S.C. at 126-127, 525 S.E.2d at 525
(“the defense did not seek to elicit the opinion of -
Johnson’s sister about what verdict the jury ‘ought’
to reach. Defense counsel merely proposed to ask
her whether she wanted Johnson to die” which “did
not address the ultimate issue to be decided by the
jury”). In sum, the basis for admissibility of the plea
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for mercy is not mere mercy, but the plea’s value as
evidence of the shared bond which itself is a
reflection of the defendant’s character in that he is
able to maintain that bond. Otherwise, there would
be no reason to draw a distinction between 1) a plea
for mercy and an opinion on which sentence is
appropriate; and 2) allowing only “defense witnesses
who know the defendant well” to so plead, not even a
victim who would arguably have an interest in the
disposition. Dickerson, supra; Johnson, supra;
Torrence, supra; Wise supra. Cf. People v. Ochoa,
966 P.2d 442, 505-506 (Cal. 1998) (“A defendant
may offer evidence that he or she is loved by family
members or others, and that these individuals want
him or her to live. But this evidence is relevant
because it constitutes indirect evidence of the
defendant’s character”).

Without question, mercy was a “primary
element” of the defense argument in closing. (App.
pp. 1760-1772; pp. 3258-3261; pp. 3271-3273; pp.
4478-4480). Here, however, there was no specific
plea for mercy in the penalty phase, though friends
and family did testify as to Evan’s good qualities
and their emotional bond to him. (See, for example,
App. pp. 1677-1678). Nothing in the charge — even if
parsed as Evans suggests — precluded the jury from
consideration of this evidence. Thus, the charge, as
a whole did not interfere with either the
constitutional right to present mitigation evidence,
or consideration of the evidence presented, i.e. the
emotional bond to Evans. See Boyde, 494 U.S. at 380
(relevant question on constitutionally infirmity “is
whether there is a reasonable likelihood that the
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jury has applied the challenged instruction in a way
that prevents the consideration of constitutionally
relevant evidence.”).?

The PCR judge clearly erred in determining
that mercy is a constitutionally protected
sentencing consideration tied to evidence. (See App.
149-150). This Court has soundly rejected defense
challenges to instructions that the jury “must not be

9 There is also a distinet difference between evidence in
mitigation and the response to evidence in mitigation. Federal
law protects the defendant’s right to present evidence in
mitigation and have that evidence considered. It does not
protect (address or require) a jury’s exercise of mercy apart
from evidence presented. See Kansas v. Marsh, 548 U.S. 163,
181 (2006) (“the Kansas capital sentencing system, which
directs imposition of the death penalty when a jury finds that
aggravating and mitigating circumstances are in equipoise, is
constitutional”).

Even so, the possibility of mercy in sentencing does not
offend the constitutional approval of capital punishment.
Gregg v. Georgia, 428 U.S. 153, 199 (1976) (“Nothing in any of
our cases suggests that the decision to afford an individual
defendant mercy violates the Constitution”). The presentation
of mitigation evidence, though, does not guarantee a lesser
sentence. Defining “giving effect” as “securing a life sentence”
reflects the conflation of an adversarial position with a legal
structure. It is when evidence is excluded, either from
sentencing or from consideration, that a legal flaw arises. See,
for example, Abdul-Kabir v. Quarterman, 550 U.S. 233, 264
(2007) (“Our cases following Lockett have made clear that
when the jury is not permitted to give meaningful effect or a
‘reasoned moral response’ to a defendant’s mitigating
evidence—because it is forbidden from doing so by statute or a
judicial interpretation of a statute—the sentencing process is
fatally flawed.”). That does not exist here.
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swayed by mere sentiment, conjecture, sympathy,
passion, prejudice, public opinion or public feeling,”
California v. Brown, 479 U.S. 538, 540 (1987), and
emphasized that for a rational and reliable
sentencing proceeding, the decision must be “rooted
in the aggravating and mitigating evidence
introduced during the penalty phase.” Id. at 542.
See also Saffle, 494 U.S. at 492-493 (“It 1s no doubt
constitutionally permissible, if not constitutionally
required, for the State to insist that ‘the
individualized assessment of the appropriateness of
the death penalty [be] a moral inquiry into the
culpability of the defendant, not an emotional
response to the mitigating evidence.”) (internal
citations omitted) (brackets in original); Johnson v.
Texas, 509 U.S. 350, 371-72 (1993) (“we have not
construed the Lockeit line of cases to mean that a
~ jury must be able to dispense mercy on the basis of a
sympathetic response to the defendant”). This Court
has been very definite in separating the
consideration of evidence and a response to the
evidence:

We also reject Parks’ contention that
the antisympathy instruction runs
afoul of Lockett and Eddings because
jurors who react sympathetically to
mitigating evidence may interpret the
instruction as barring them from
considering that evidence altogether.
This argument misapprehends the
distinction between allowing the jury
to consider mitigation evidence and
guiding their consideration.
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Saffle, 494 U.S. at 492.

Further, in Kansas v. Marsh this Court held
that “Kansas’ death penalty statute, consistent with
the Constitution, may direct imposition of the death
penalty when the State has proved beyond a
reasonable doubt that mitigators do not outweigh
aggravators, including where the aggravating
circumstances and mitigating circumstances are in
equipoise.” 548 U.S. 173. If there is no Eighth
Amendment violation in requiring imposition of
death where the jury unanimously finds
circumstances in aggravation and the
circumstances in aggravation and mitigation
weighed equally, there could be mno Eighth
Amendment violation here based on the state
charge regarding the exercise of mercy.

Consequently, the PCR judge also erred in
finding counsel ineffective for failing to object to the
charge on the basis of an Eighth Amendment
violation in the “restriction on a capital defendant’s
ability to present any relevant mitigating evidence”
and have such evidence considered. At any rate, the

jury was instructed that it could return a life
sentence for any reason. There could be no error.

IV.

" The PCR Judge’s Factual Finding That The
Charge Regarding Mercy Disallowed The
Exercise of Mercy Is Wholly Without Factual
Support in The Record Where No Person Ever
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Testified That The Charge Was Intended Or
Heard To Limit The Exercise Of Mercy, And
Trial Counsel Was Focused On The Exercise
Of Mercy In Their Penalty Phase
Presentation and Closing.

Again, mercy, by definition an act (not
“evidence”), is always a possibility in sentencing —
the State does not contend otherwise. The State
maintains that the intent of the charge here was to
allow the exercise of mercy and the PCR ruling was
wrong in law and in fact.

It is uncontested that trial counsel presented
a case in mitigation which included family and
friends seeking mercy and that counsel requested
the jury exercise mercy.

It is equally uncontested that the jury was
instructed that they could return a life sentence
regardless of whether they accepted or rejected. the
mitigation evidence, (see App. 207), and regardless
of whether circumstances of aggravation were
proven beyond a reasonable doubt, (see App. 200;
208-209), In short, there was no limitation on the
expression of leniency in sentencing.

Consequently, having been adequately and
properly instructed that they could return a life
sentence whether they accepted or rejected any of
the evidence offered in mitigation, the jury
determined that the death sentence was
appropriate based on the particulars of the
defendant and his crime: See Enmund v. Florida,
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458 U.S. 782, 801 (1982) (“punishment must be
tailored to his personal responsibility ‘and moral
guilt.”).

The reasoned moral assessment of defendant
and his crime in his individualized sentencing
proceeding was not restricted or limited regarding
his mitigation evidence and his request for leniency.
The jury was  clearly instructed they could
recommend a life sentence with or without findings
regarding the mitigation and even with a finding
statutory aggravating circumstances existed. This
allowed — without objection or contest — even more
discretion for leniency than required for the
constitutional protections. Enmund, 458 U.S. at
801, 102 S.Ct. at 3378. See also Kansas v. Marsh,
548 U.S. at 171 (“the Constitution requires that a
sentencing jury have discretion, it does not mandate
that discretion be unfettered,” however, “the States
are free to determine the manner in which a jury
may consider mitigating evidence.”). The PCR judge
erred in finding to the contrary.

CONCLUSION

Though relief was premised on after-trial
dictum, the issue here is more than the state court’s
later disapproval of the phrasing of one part of one
sentence in the charge. The issue here is whether
the charge as a whole was sufficient, which, in turn,
informs and affects the determination of Strickland
prejudice. This record confirms the charge was
sufficient, when properly viewed as a whole, and
that defendant failed to show Strickland error and
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prejudice — especially when the basis for relief was
dictum in an opinion issued over four years after
trial. The defendant was plainly not entitled to any
relief,
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JOHN W. MCINTOSH
Deputy Attorney General
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Sr. Asst. Attorney General
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE
Kamell Delshawn )
Evans, #6016, ) C/A No. 2006-CP-
) 23-7719
Evans, ) (Capital PCR Action)
\2 )
) ORDER
State of south Carolina )
Respondent. )
)

In this capital post conviction relief action,
Kamell Delshawn Evans challenges his convictions
for murder and sentence of death; possession of a
weapon during the commission or attempted
commission of a violent crime, burglary first degree,
and- kidnapping. The court, after careful
consideration of all the evidence of record and the
applicable law, affirms Evans’ convictions, but finds
a new sentencing hearing is required due to the law
set forth by the decision of our supreme court in
Rosemond v. Catoe, 383 S.C. 320, 680 S.E. 2d 4
(2009).

L. :
PROCEDURAL HISTORY

" In June 2003, a Greenville County Grand
Jury indicted Evans on two (2) counts of murder;
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two (2) counts of possession of a weapon during the
commission or attempted commission of a violent
crime; burglary, first degree; and two (2) counts of
kidnapping. (R.p.1802-13). Evans shot and killed
Antonio J. “Joe” Sapinoso, and his father, Antonio L.
Sapinoso. The State filed and served a Notice of
Intent to Seek the Death Penalty. (R. p. 1814).
Steven W. Sumner, Esq., and James Lee “Skip”
Goldsmith, Jr., Esq., represented Evans at the trial.

Jury qualification and selection for the trial
on the charges began on September 13, 2004. The
Homnorable J. Derham Cole presided. The guilt phase
began on September 17, 2004. On September 18,
2004, the jury convicted Evans on all counts. (R. p.
1502). On September 20, 2004, the trial court began
the penalty phase. On September 21, 2004, the jury
returned from deliberations, and advised the court
that they had found the following statutory
circumstances as to Joe Sapinoso:

1) The murder was committed
while in the commission of the
crime or act of burglary in the
first degree;

‘2) The murder was committed
while in the commission of the
crime or act of kidnapping;

3) That two or more persons were
murdered by the defendant
pursuant to one act or one
scheme or course of conduct; and
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4) The murder was of a law
enforcement officer during or
because of the performance of
his official duties.

(R. p. 1795). The jury found the same
aggravating circumstances as to Antonio L.
Sapinoso with the exception of the law enforcement
aggravator. (R. p. 1794). The jury also recommended
death. (R. pp. 1794-95).

The trial judge found that the evidence
warranted the sentence, and the sentence was not a
result of “prejudice, passion or any other arbitrary
factor,” and sentenced Evans to death. (R. pp. 1799
-1800). The judge also imposed a life sentence for
burglary. No sentences were necessary for the
kidnapping and weapon convictions. See S.C. Code §
16-3-910 and § 16-23-490 (sentences not applicable
where defendant sentenced to death pursuant to
murder conviction).

Joseph L. Savitz, III, Chief Attorney of the
South Carolina Commission on Indigent Defense,
Division of Appellate Defense, represented Evans on
appeal. Appellate counsel filed a Final Brief of
Appellant on July 25, 2006, and raised the following
issue: ‘

The judge erred at sentencing by
failing to instruct the jury on the
statutory mitigating - circumstance
provided by S.C.Code Section 16-3-20
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(C)b) (6): “The capacity of the
defendant to appreciate the criminality
of his conduct or to conform his conduct
to the requirements of law was
substantially impaired.” A charge on
this mitigator was necessary because
both the State (by introducing Evans’
statement) and the defense (through
Evans’ own testimony and the
testimony of expert witnesses) had
introduced evidence that the killings
were not premeditated, but had
occurred when Evans snapped under
the combined strain of extreme
emotional turmoil and profound
depression, among other factors.

(Final Brief of Appellant, p. 3).

The State filed its final brief on July 25, 2006.
The case was called for oral argument before the
Supreme Court of South Carolina on October 3,
2006. On November 6, 2006, the Court entered its
opinion affirming Evans’s death sentence. State v.
Evans, Opinion No. 26220 (S.C. Sup. Ct. filed
November 6, 2006). [FN 1] Evans did not seek
review from the United States Supreme Court.

On November 13, 2006, Evans filed a Petition
for Stay of Execution in the Supreme Court of South
Carolina, expressing his desire to file an application

for post-conviction relief. The Court granted the
stay on. December 6, 2006, and appointed . the
undersigned to hear the proposed PCR action. On
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February 28, 2007, this Court held a hearing to
determine if Evans wished to proceed and if he
wished to have appointed counsel. Having
determined Evans both wished to proceed and have
counsel appointed, this Court appointed William
Nettles, Esq., and Hank Ehlies, Esq., counsel for
Evans. On June 23, 2008, Chr1stopher Seeds Esq.,
joined counsel for Evans.

The evidentiary hearing in the above
captioned capital PCR action began June 1-5, 2009,
and concluded October 12-14, 2009. [FN 2] Mr.
Nettles, Mr. Ehlies and Mr. Seeds represented
Evans. Senior Assistant Attorney General Melody
J. Brown and Assistant Attorney General Anthony
Mabry represented the State. On March 18, 20 to,
after the conclusion. of the hearing, this Court
relieved Mr. Nettles and Mr. Seeds was formally
appointed second chair. [FN 3] Upon receipt of the
transcripts [FN 4] for both parts of the hearing, this
Court established a Dbriefing schedule for
post-hearing briefs. Petitioner’s brief was submitted
on October 4, 2010. Respondent submitted its
post-hearing brief on November 10, 2010. Petitioner
submitted a reply on November 19, 2010. On
December 9, 2010, this Court called for additional
briefing of the mercy charge issue. Respondent
submitted its second post-hearing brief on the issue
on December 14, 2010. Evans submitted his second
post-hearing brief on December 16, 2010.

IL.
ISSUES PRESENTED
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Evans filed his initial PCR application on
December 4, 2006, alleging ineffective assistance of
trial counsel in failing to request the statutory
mitigating circumstance ‘in  S.C. - Code §
16-3-20(b)(6). (December 4, 2006 PCR Application,
pp. 2-3). Evans amended his application on
November 16, 2007, and again on January 28, 2009.
Pursuant to the January 28, 2009, amendment, the
following issues were before the Court at the
beginning of the evidentiary hearing:

9(a) Evans was denied the right to
effective assistance of counsel -
guaranteed by the Sixth and
Fourteenth Amendments to the United
States Constitution and by Article I, §§

3 and 14 of the South Carolina
Constitution — during the guilt or
innocence phase of his capital trial.

10(a): Supporting facts: Trial counsel
performance during the
guilt-or-innocence phase was both
unreasonable and prejudicial. See
Strickland v. Washington, 466 U.S. 668
(1984); Ard v. Catoe, 642 S.E.2d 590
(S.C. 2007). Counsel’s acts or omissions
included, but are not limited to, the
following:

1. Counsel failed to conduct
adequate voir dire. Counsel’s
failures include, but are not
limited to, failing to ask
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potential jurors whether they
would automatically vote to
impose death where a defendant
had been found guilty of murder
(see Morgan v. Illinois, 504 U.S.
719 (1992), failing to ask
appropriate questions of jurors
regarding their views on the
death penalty thus making the
record unclear as to whether the
jurors were qualified, failing to
voir dire for racial bias as
guaranteed by Turner v. Murray
in -this case which involved an
inter-racial murder, failing to
‘object to the qualification of
several jurors who gave
disqualifying responses (e.g.,
Juror 145 (Eddie Harvey», and
failing to exercise available
peremptory strikes to dismiss
jurors, ultimately seated, who
gave disqualifying responses to
voir dire questions (including
Juror 258 (Elvis Mahaabwa),
Juror 247 (Sandra Holcombe),
Juror 118 (James Freeman), and
Juror 281 (James Plumley)).

2. Counsel failed to
adequately investigate, present
evidence and challenge the
State’s evidence in  the
guilt-or-innocence phase.
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Counsel’s failures include failing
to adequately investigate and
present evidence concerning the
circumstances in which the
shots were fired at the scene and
failing to  challenge the
testimony of the  State’s
witnesses regarding the cause
and manner of death of the two
victims. For example, trial
counsel failed to retain a
pathologist prior to trial and did
not cross-examine or otherwise .
challenge the explanation of the
State’s forensic pathologist..
Forensic evidence suggests a
different scenario from the one
described by the State regarding
the circumstances in which the
shots were fired.

3. Counsel failed to
effectively move for a change of
venue as regards to both jury
selection and the physical
location of the trial.

9(b): Evans was denied the right to
effective assistance of counsel during
the sentencing phase of his capital
trial, in violation of the Sixth and
Fourteenth Amendments to the United
States Constitution and Article I, § § 3
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and 14 of the South Carolina
Constitution.

10(b): Supporting Facts: Trial counsel’s
performance during the sentencing
phase was both unreasonable and
prejudicial. See Rompilla v. Beard, 545
U.S. 374 (2005); Wiggins v. Smith, 539
U.S. 510 (2003); Williams v. Taylor,
529 U.S. 362 (2000); Strickland v.
Washington, 466 U.S. 668 (1984); Von
Dohlen v. State, 602 S.E.738 (S.C.
2005). Counsel’'s acts or omissions
included, but are not limited to the
following: :

1. Counsel failed to conduct
-adequate voir dire. See 9(a),
10(a)(1), supra. '

2. Counsel failed to move to
quash the § 16-3-20(C)(a)(7)
. aggravating circumstance,

which authorizes a capital
sentence for ‘[tjhe murder of a ...
local law  enforcement officer...
during or because of the
performance of his official
duties.” S.C. Code §
16-3-20(C)(a)(7).~ The evidence
presented at trial did not
establish the aggravating factor.
See 9(d), 10(d)(1), infra.
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3. Counsel failed to object to
irrelevant, unsubstantiated, and
inflammatory testimony on the
subject of Mr. Evans’ gang
affiliation (see 9(f) and 10(D),
infra), and failed to provide
evidence clarifying the matter.

4. Counsel failed to object to
the testimony of the State'
witness Lewis Edward O’Cain,
which was unreliable,
unscientific, exceeded the scope
of the witness’s expertise, and
irrelevant, see 9(g) and 10(g),
infra, for reasons including, but
not limited to, that: (a) there is
no field of science for which this
witness, who was allowed to
render opinions concerning the
Defendant’s future
dangerousness, qualified as an
expert; (b) the witness was not
qualified by education, training
or experience to render
classification testimony; (c¢) the
witness had no scientific or
factual basis for rendering the
opinions to which he testified;
(d) the witness was wrongfully
allowed to testify as to the
appropriate sentence, that being
 “death”; (e) the witness’
testimony should have been
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offered with a  limiting
instruction that the testimony
was subject to the jury’s
discretion and could be
disregarded in its entirety; (f)
the witness’ testimony should
have been excluded after the
witness testified that he had
inadequate information
concerning the defendant’s
history and prior criminal record
to form an adequate opinion on
future dangerousness; (g) the
witness was

allowed to render an opinion
regarding - classification and
future dangerousness utilizing
the defendant’s tattoos which
was a violation of the
defendant’s rights pursuant to
the First ~and Fourteenth
Amendments to the United
States Constitution and the
- Constitution of the State of
South Carolina; and (h) counsel
failed to conduct a reasonable
cross-examination. [Parts of this
ground are alleged in Interim
Amendments to  Original
Application for Post-Conviction
Relief as Paragraph 10(b)].

5. - Counsel failed to object to
victim impact testimony elicited
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during the sentencing
proceeding that exceeded the
scope permitted by Payne v.
Tennessee, 501 U.S. 808 (1991),
in violation of the Due Process
Clause of the Fourteenth
Amendment to the United
States Constitution and the
Cruel and Unusual Punishment
Clause of the Eighth
Amendment to the United
States Constitution. See 9(d),
10(d)(5), infra.

6. Counsel failed to object to
hearsay testimony introduced
during the testimony of Ms.
Sapinoso. South Carolina Rules
of Evidence, Rule 801(e)
prohibits hearsay, which it
defines as “a statement, other
than one made by the declarant
while testifying at the trial or
hearing, offered in evidence to
prove the truth of the matter
asserted.”

7. Counsel failed to object to
inflammatory, irrelevant and
improper statements made by
the prosecution in closing
argument. Such statements
included, but are not limited to,
arguments designed to arouse
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the passion and prejudice of
jurors, assertions substituting
personal opinions as law,
statements diminishing the
Jjury’s sense of responsibility for
their verdict,statements
misrepresenting the proper
scope of mitigating evidence,
arguments that were not
reasonable inferences from the
record, and misrepresentations
of the nature of alternative
punishments. See also 9(d),
10(d)(4), infra.

8. Counsel failed to object

that Evans’s prosecution
violated constraints imposed by
the Equal Protection

components of the Due Process
Clause of the Fourteenth
Amendment to the TUnited
States Constitution and South
Carolina law.

9. Counsel failed to
adequately investigate, present
evidence and challenge the
- testimony of State witnesses
regarding the circumstances of
the shooting and the cause and
manner of death of the two
victims. See 9(a), 10(a)(2), supra.
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10. Counsel failed to request
the statutory mitigator relating
to capacity, S. C. Code §
16-3-20(C)(b)(6). On  direct
appeal, the South Carolina
Supreme Court held that “by
failing to make a
contemporaneous objection of
request for the capacity
mitigator, appellant did not
properly preserve the issue for
our review.” State v. Evans, 637
S.E.2d 313, 315 (Nov. 6, 2006).
[This ground is alleged in
Application for Post-Conviction
Relief (Dec. 4, 2006) as
Paragraph 10(a)]

11. Counsel failed to
investigate, develop, and
present available, relevant, and
admissible mitigating evidence.
Counsel’s failures in this regard
include consenting to a trial date
that was merely two months
following counsel’s appointment
to represent Mr. Evans and
before starting any mitigation
investigation, failing to retain or
present the testimony of a social
work  expert to  explain
information gathered regarding
Mr. Evans’s life history, failing
to gather appropriate and
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relevant social history records,
failing to investigate and obtain
expert services on lead
poisoning and its impact on Mr.
Evans’s neurological,
behavioral, and intellectual
development even  though
counsel knew that Evans tested
with high levels of lead
poisoning as a toddler, and
failing to. provide necessary
background information to
expert witnesses including Dr.
James Evans and Dr. Elin Berg.

9(c): Evans was denied the right to
effective assistance of counsel -
guaranteed by the Sixth and
Fourteenth Amendments to the United
States Constitution and by Article I, §§
3 and 14 of the South Carolina
Constitution - during the appellate
phase of his trial.

10(c): Supporting facts: Counsel’s
performance on direct appeal was
unreasonable and prejudicial. See
Evitts v. Lucey, 469 U.S. 387 (1985);
Strickland v. Washington, 466 U.S. 668
(1984); Southerland v. State, 524
S.E.2d 833 (S.C. 1999). Counsel’s acts
or omissions included, but are not
limited to, the following:
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1. Appellate counsel failed
to challenge the trial court’s
denial of trial counsel’s request
to charge the jury on voluntary
manslaughter. Hopper v. Evans,
456 U.S. 605, 611 (1982); Beck v.
Alabama, 447 U.S. 625, 638
(1980).“Voluntary manslaughter
is the unlawful killing of a
human being in sudden heat of
passion upon a sufficient legal
provocation.” State v. Ivey, 325
S.C. 137, 142, 482 S.E.2d 125
(1997); see State v. Lowry, 315
S.C. 396, 434 S.E.2d 272, 274
(1993). The testimony at trial
established the factual basis for
this charge.

2.~ Counsel failed to
challenge the trial court’s denial
of Evans’s motion for a change of
venue, where one of the victims
was a law enforcement officer
who worked regularly as
security at the courthouse in
which Evans’s trial was held.

9(d): Evans’s conviction and death
sentence were obtained in violation of
the Eighth Amendment and the Due
Process Clause of the Fourteenth
Amendment to the United States
Constitution and South Carolina law.
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10(d): Supporting facts: Errors at trial
violated the Eighth Amendment and
the Due Process Clause of the
Fourteenth Amendment to the United
States  Constitution and  South
Carolina law. Those errors include, but
are not necessarily limited to, the
following:

1. The jury was instructed
on an aggravating factor (§
16-3-20(C)(a)(7)) that, narrowly
interpreted as the Eighth
Amendment requires (see Roper
v. Sitmmons, 543 TU.S. 551
(2005); Godfrey v. Georgia, 446
U.S. 420 (1980), was not
established by the State’s
evidence and therefore invalid.
Because the presence of the
invalid sentencing - factor
allowed the sentencing jury to
consider evidence that would not
.otherwise have been before it,
reversal of the death sentence is
mandated. See Brown .
Sanders, 546 U.S. 212 (2006);

"~ Zant v. Stephens, 462 U.S. 862
(1983).

2. The State suppressed

evidence that was both
favorable to Evans and material
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to Evans’s guilt or punishment.
See Banks v. Dretke, 540 U.S.
668 (2004); Brady v. Maryland,
373 U.S. 83, 87 (1963); Simpson
v. Moore, 627 S.E.2d 701 (S.C.
2006).

[Withdrawn by Evans as
Discussed Below]

3. The state presented
testimony that it knew or should ~
have reasonably known was
false or misleading, including
butnot limited to testimony that
Evans was a member of a gang
and evidence regarding whether
one of the victims was in the line
of official duty as a law
enforcement officer at the time
of his death. See Washington v.
State, 324 S.C. 232, 235, 478
S.E.2d 833, 835 (1996). See
Napue v. Illinots, 360 U.S. 264,
279 (1959); State v. Fullwood,
274 S.C. 60, 61, 262 S.E.2d 10,
11 - (1979)(@improper for
prosecutor to argue that
evidence refuted defendant’s
claim that victim had

knife, when prosecutor knew
that law enforcement took a
knife from the belongings of the
deceased). There is a reasonable

App. 19



likelihood that the false or
misleading testimony affected
the judgment of the jury. See
Kyles v. Whitley, 514 U.S. 419
(1995); Napue, supra. -

4. Evans’s death sentence
was obtained in part as a result
of the State’s inflammatory,
irrelevant and improper
statements in closing argument.
See, e.g., Darden v. Wainwright,
477 U.S. 168 (1986); Donnelly v.
DeChristoforo, 416 U.S. 637
(1974); State v. Copeland, 468
SE2d 620 (5.C. 1996);
Thompson v. Aiken, 315 S.E.2d
110. (S.C. 1984); see also Weaver
v. Bowersox, 438 F.3d 832 (8th
Cir. 2006), cert. dismissed, 127
S.Ct. 2022 (2007). Such
statements included, but are not
limited to, arguments designed
to arouse the passion and
prejudice of jurors, assertions
substituting his personal
opinions as law, statements
diminishing the jury’s sense of
responsibility for their verdict,
misrepresenting the proper
scope of mitigating evidence,
arguments that were not
reasonable inferences from the
record, and misrepresentations

App. 20



of the nature of alternative
punishments.

5. Victim impact testimony
elicited during the sentencing
proceeding exceeded the scope
permitted by  Payne wv.
Tennessee, 501 U.S. 808 (1991),
in violation of the Due Process
Clause of the Fourteenth
Amendment to the TUnited
States Constitution and the
Cruel and Unusual Punishment
Clause of the Eighth
Amendment to the United
States Constitution.

6. The cumulative
prejudicial impact of all errors
during the guilt-innocence and
sentencing trials resulted in a
fundamentally unfair
sentencing proceeding, in
violation of the Due Process
Clause of the Fourteenth
Amendment. See Taylor v.
Kentucky, 436 U.S. 478, 487 n.15
(1978)(concluding that “the
cumulative effect” of “damaging
circumstances” of case “violated
the due process guarantee of
fundamental fairness”).

App. 21



9(e): The trial court’s erroneous
qualification of jurors resulted in a jury
uncommonly willing to impose death
and deprived Mr. Evans of his right to
trial by an impartial jury under the
sixth and Fourteenth Amendments to
the United States Constitution and
South Carolina law.

10(e): Supporting facts: The Sixth
Amendment guarantees a capital
defendant the right to a fair trial
before a panel of impartial and
indifferent jurors. See Morgan v.
Illinois, 504 U.S. 719, 728 (1992); Ross
v. Oklahoma, 487 U.S. 81, 85 (1988);
Duncan v. Louisiana, 391 U.S. 145,
147-58 (1968); Turner v. Louisiana,
379 U.S. 466,471-73 (1965); Irwin v.
Dowd, 366 U.S. 717,722-23 (1961). A
“juror who will automatically vote for
the death penalty in every case will fail
in good faith to consider the evidence of
aggravating and mitigating
circumstances as the instructions
require him to do.” Morgan, 504 U.S. at
729. Further, “[a]lny juror to whom
mitigating factors are ... irrelevant
should be disqualified for cause, for
[they have] formed an opinion
concerning the merits of the case
without basis 'in the evidence
developed at trial.” Morgan, 504 U.S.
at 738-39. Therefore any juror whose
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predispositions about the propriety of
the death penalty — either generally or
related to the specific case - are such
that the juror’s ability to follow the
trial court’s instruction that he or she
consider the defendant’s mitigating
evidence is substantially impaired, is
not qualified. Several jurors expressed
such impairments during voir dire in
this case. See 9(a) and 10(a), supra.

9(f): Evans’s death sentence was
obtained in violation of the First, Fifth,
Eighth, and Fourteenth Amendments
to the United States Constitution and
South Carolina law by
unsubstantiated and irrelevant
testimony that Mr. Evans had a gang
affiliation and would therefore be a
further danger in prison.

10(®): Supporting facts: Evidence of a
defendant’s political or religious or .
other associations or beliefs may be
admitted only if it probatively relates
to the murder, to aggravating factors
such as future dangerousness, or to
rebut a mitigating factor offered by the
defense; otherwise, evidence of
affiliation or belief, however
unpalatable it may be to some, has no
relevance in a capital trial, and its
admission violates a defendant’s First
Amendment right to freedom of
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association and freedom of speech.
Dawson v. Delaware, 503 U.S. 159,
163-69 (1992). There is no evidence
that Evans’ crime was gang-motivated,
no evidence that Evans engaged in
gang-related activity in or out of
prison, no evidence about Evans’
behavior in prison linking him to a
gang. The evidence lacks the necessary
nexus between gang’s beliefs or
activities and Evans’ behavior. Rather
than assist the jury in making an
individualized determination of
whether Evans deserves the death
penalty, the irrelevant and
unsubstantiated matter injected an
arbitrary and invalid sentencing factor
into Mr. Evans’ sentencing proceeding.
See Zant v. Stephens, 462 U.S. 862
(1983).

9(g): The trial court erred, in violation
of the Sixth, Eighth, and Fourteenth
Amendments to the United States
Constitution and South Carolina law,
in admitting testimony from State
witness Lewis Edward O’Cain.

10(g): Supporting facts: O’Cain
provided  testimony that  was
inadmissible for reasons including, but
not limited to, that the testimony was
unreliable, exceeded the scope of the
witness’s expertise, and irrelevant. See
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State v. Council, 515 S.E.2d 508 (S.C.
1999); State v. Jones, 259 S.E.2d 120
(S.C. 1979); South Carolina Rules of
Evidence, Rules 403, 702. See generally
Kumho Tire co., Inc. v. Carmichael, 526
U.S. 137 (1999); Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S.
579 (1993). See 9(b) and 10(b)(4),

supra.
(January 28, 2009 Amended Application, pp. 2-7).

On August 31, 2009, Evans offered an
amendment to the application to include the
following allegation:

9(b), 10(b)(12) Counsel failed to object
to the trial court’s instruction to the
jury not to recommend a sentence of
life based on mercy. See Rosemond v.
Catoe, 383 S.c. 320, 680 S.E.2d 5 (No.
6679)(June 29, 2009)(overruling State
v. Hughey, 339 S.C. 439, 459, 529
S.E.2d 721, 731 (2000)). On June 29,
2009, the South Carolina Supreme
Court ruled that a trial court's charge
prohibiting the jury from considering
mercy was error and that trial counsel
performed deficiently in failing to
object to the charge. The trial court in
Evans (the same as in Rosemond)
provided exactly the same charge that
the South Carolina Supreme Court
rejected in- Rosemond. In Rosemond,
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the judge instructed the jury: “[Y]ou
may recommend a sentence of life
imprisonment for any reason or for no
reason at all other than as an act of
mercy.” 680 S.E.2d at 10 (emphasis in
original). The South Carolina Supreme
Court explained that, contrary to the
trial court’s charge, the jurors were
“entitled to consider [mercy]”:

It is proper to instruct a jury in a
capital sentencing phase that it
may recommend a life sentence
for any reason or no reason at
all, including as an act of mercy.
A jury’s consideration of mercy,
if proper evidence of mercy is
admitted, is well recognized in
the sentencing phase of a capital
case. Because a capital jury may
consider properly admitted
evidence. of mercy in the
sentencing phase, consideration
of mercy is no inconsistent with
the instruction that, “the jury
should not be guided by
sympathy, prejudice, passion, or
public opinion....” State v.
Singleton, 284 S.C. 388, 393, 326
S.E.2d 153, 156 (1985) overruled
on other grounds by State v.
Torrence, 305 S.C. 45, 69 n.5,
406 S.E.2d 315, 328 n.5 (1991).
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Rosemond, 680 S.E.2d at 10-11. Here,
as in Rosemond, the trial court also
instructed the jury, “[Y]Jou may
recommend a sentence of life
imprisonment for any reason or tor no
reason at all other than as an act of
mercy.” (R. 1785.) Defense counsel’s
summation emphasized mercy: “I am
going to ask for mercy for Kamell
Evans... Mercy is unmerited favor. You
can’t earn it; you don’t deserve it; but
you give it to him anyway.... We don’t
repay evil tor evil. And mercy is
appropriate in this case.” (R. 1770.)
For the reasons set forth in Rosemond,
the identical charge in Mr. Evans’s
case violates South Carolina law and
counsel’s failure to object to the charge
(see R. 1789), rejected in Rosemond

- and at odds with their defense, was
deficient and prejudicial.

(August 28, 2009 Amended Application, pp.
4-5). '

This Court grants the motion to amend, and
the above issue challenging the mercy charge is
addressed herein.

Evans conceded during his response to
Respondent’s motion for a directed verdict that
there was no evidence of a Brady violation as
alleged in (d)(2), and withdrew the allegation at the
hearing. (October PCR Tr. pp. 258, 260 and 262).
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This Court accepts the withdrawal of the issue and
that issue is dismissed.

I
DISPOSITION OF MOTION TO DISMISS OR
IN THE ALTERNATIVE MOTION FOR
SUMMARY JUDGMENT AND TRIAL
MOTIONS ON THE ALLEGATIONS

On May 22, 2009, Respondent made an
amended return and moved for summary judgment
on claims Allegations 9(d)(1), 9(d)(3-6), 9(e), 9(f) and
9(g), based on the argument Evans’s claims are not
cognizable in post-conviction relief as freestanding
claims of error, i.e. Evans raises claims that could
have been raised on direct appeal. See, e.g.,
Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d
883,885 (1975)(“[e]rrors in a petitioner’s trial which
could have been reviewed on appeal may not be
asserted for the first time, or reasserted, in
post-conviction proceedings.”). (Amended Return
and Motion, pp. 8-10). At the beginning of the June
evidentiary hearing, this Court denied Respondent’s
motion. (June PCR Tr. p. 3). Respondent also moved
for a directed verdict on those claims, on the same
ground, which was also denied. (October PCR Tr.

pPp. 255-262).

IV.
RELEVANT FACTS

In considering the allegations of the

application, and the arguments of counsel, this
Court is mindful of the following salient facts:
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There is no question that Evans shot and
killed Antonio L. Sapinoso and Deputy Antonio J.
Sapinoso after having held them hostage for
approximately five (5) hours in the Sapinoso home
in Greenville County. Evans acknowledged this in
his statement to the authorities, in his testimony
during the guilt phase, and in his closing statement
to the jury. (R. p. 1233; p. 1432; p. 1473).

At the PCR hearing, defense counsel testified
that Evans repeatedly admitted the shooting, but
- maintained he wanted to pursue a. manslaughter
charge, i.e. he was: provoked into shooting because
Deputy Sapinoso reached for one of Evans’s three
guns. (See, e.g., R. p. 1445-1448; June PCR Tr. pp.
441-447; Respondent’s Exhibit 23; Respondent’s
Exhibit 25, p. 2). Evans admitted shooting Deputy
Sapinoso in the back of head. (Respondent's Exhibit
23, page 2; June PCR Tr. p. 7(5). Moreover, Evans
admitted to his PCR counsel that he was actually
trying to re-load his weapon(s) when he was taken
down. (Respondent’s Exhibit 25, p. 4).

At trial, Evans testified that he went to see
the Sapinosos on the night of April 1, 2003 because
his relationship with Christina Rodriquez, a sister
to Deputy Sapinoso, had soured and Christina left
him with financial difficulties. He asserted that he
went to the Sapinoso home because they would
“understand” his position of frustration, and “could
put an end to everything.” (R. p. 1425, line 11 - p.
1426, line 4). Evans conceded he parked his truck
away from the home, and waited for Deputy
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Sapinoso to return to the family home. (R. p. 1428).
Evans testified he approached the Deputy when the
Deputy drove up, and conceded he had a gun when
he “asked” to speak with Deputy. According to
Evans’s trial testimony, the two sat on the porch
until Evans began to cry and the Deputy suggested
they go inside the home. (R. pp. 1428-1436).
According to Evans, the Deputy’s father was in the
living room with them, while his mother remained
upstairs in the house with her grandson. [FN 5] (R.
p. 1431). According to Evans’s testimony, “they” (he
and the Deputy) together called Christina. (R. pp.
1429-1430). Evans testified he placed Deputy
Sapinoso’s gun on the coffee table in the living, and
he only fired when he “perceived Joe going to the
gun,” and Mr. Sapinoso “standing up.” (R. p. 1432).

The State’s evidence showed that Christina
had called the sheriffs department and told them
that her brother, a sheriff's deputy, and her father
were being held hostage, along with her mother and
son, and that if she did not go to her home, Evans
planned to kill her family. (R. pp. 1089-1091).

Tony Lee, a negotiator with the Greenville
County Sheriff's Office, conducted negotiations with
Evans to surrender and leave the home. Officer Lee
testified that he initially made contact through
Evans’s sister, Tina, who was also present outside
the home, and Lee told Evans he could come out at
anytime and he would not be harmed. (R. p. 1117,
line 10-p. 1118, line 21). Through several hours of
negotiations, in addition to speaking with Lee,
Evans was also able to speak with family and
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friends who encouraged him to come out. (R. p. 1119,
lines 6-15; p. 1121, lines 1-24; p. 1127, line 14-p.
1128, line 4). Evans complained to Lee about his
relationship with Christine, but also indicated the
situation was not limited to that problem, but was
“bigger than that” though Lee was never able to
ascertain exactly what Evans was referencing. (R. p.
1129, lines 15-25; p. 1134, lines 8-18)(emphasis
added). Evans remained “cordial and nice” to Lee
throughout the negotiations, becoming agitated only
when Lee asked to speak with Joe, or when Lee
requested release of some of the hostages. (R. p.
1120, lines 2-10; p. 1122, line 3 - p. 1123, line 19; p.
1125, lines 11-15; p. 1128, line 9 - p. 1129, line 4).
Lee eventually spoke with Joe and enlisted Joe’s
help in attempting to assure Evans of his safety and
secure everyone’s release. (R. p. 1123, line 20 - p.
1124, lines 18). Lee also arranged, at Evans’s
request, for Evans to speak with Christine. Lee
listened to the conversation and thought the
conversation “went real well.” (R. p. 1124, line 19 - p.
1126, line 8). After Evans spoke with Christine, Lee
spoke to Evans “a couple of more times” and
continued negotiations. Evans told Lee he thought
Lee was “cool” and said he was going to discuss the
matter with Joe, and would call back later. (R. p.
1126, lines 11-24). Minutes later, Lee heard
multiple shots. (R. p. 1126, line 25 - p. 1127, line 7).

The SWAT team, which was deployed, had
not attempted any action prior to the shooting as
they were informed negotiations were going well

and Evans would be coming out on his own. (R. p.
1098, line 16 - p. 1102, line 7; p. 1108, lines 17-23;
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p.1166, line 22 - p. 1167, line 2; p. 185, lines 5-13; p.
1186, lines 16-22). Officers stationed at the entries
of the home first heard a series of shots, then a plea
of “no, no, no” and another series of shots. (R. p.
1146, lines 2-25; p. 1167, line 13 - p. 1168, line 17; p.
1187, line 11 - p. 1188, line 14; p. 1199 line 18 - p.
1200, line 23). After gaining entry, the officers saw
Deputy Joe Sapinoso face down on the floor with his
arms folded underneath his body, with gunshots to
the back of the head. His father’s body was on the
couch. (R. p. 1153, lines 1-9; p. 1174, lines 12-16; p.
1191, lines 3-8; p. 1202, lines 24-25). When the
officers rushed Evans, he immediately said, “don't
hurt me.” (R. p. 1151, lines 6-14). The SWAT team
also rescued Mrs. Sapinoso and Christina’s son who
remained hidden upstairs until the officers escorted
them outside the home. (R. p. 1154, lines 1-17).

Investigators at the scene recovered three
guns, a 9mm, a .38, and a Glock that was the
Deputy’s service weapon. (R. p. 1288, lines 2-6; p.
1312, lines 20-24). Investigators also recovered a
black nylon bag in the entryway that held 140
rounds of ammunition in boxes plus several loose
rounds, and an 8 inch knife. (R. p. 1291, lines 2-21).
(See also June PCR Tr. pp. 783-784; Respondent’s
Exhibit 23-A). Additionally, investigators found
Evans’s hat in an abandoned house close to the
Sapinoso home, where Evans waited for his victim,
and Evans’s car parked approximately a half of a
mile away. (R. p. 1271; June PCR Tr. p. 779-780;
State’s Exhibit 40a; Respondent’s Exhibit 24, p. 1).
Evans was wearing all black at the time of murders,
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“and had, in addition to his own two guns, several
blue bandanas, which were recovered from the
scene. (R. p. 1298; June PCR Tr. p. 781;
Respondent’s Exhibit 23-A). According to the state’s
theory blue is the color associated with the gang
featured in Evans’s multiple, tattoos. (R. pp.
1589-1590; p. 1598; October PCR Tr. p. 72).

Forensic evidence, as presented through the
State’s expert at trial, showed that Deputy Sapinoso
was shot in the back of the head, four times, at close
range (within two to three feet), while his head was
actually on the Boor. (R. p. 1392, line 16-p.1.395,line
25; p. 1398, line 15- p. 1403, line 14). Moreover, the
shots “very likely occurred at a time when neither
the shooter nor Mr. Joe Sapinoso were moving and
occurred in a very rapid sequence to each other.
They are all basically in the same part of Joe
Sapinoso’s head at very nearly the same distance.”
(R. p. 1407, lines 13-18). The father suffered three
gunshot wounds to the head and one to the arm. The
one to the arm was considered a defensive wound: “.
.. two struck the head, and its consistent that his
arm would have been raised in a defensive posture.”
(R. p. 1407, lines 6-8). Though in the PCR hearing
Evans presented an expert to disagree with the
State’s expert on a portion of the findings, the expert
agreed, without hesitation, that three of the four
shots to Deputy Sapinoso’s head were inflicted at
close range while his head was on the floor. (June
PCR App. p. 765).

V.
DISCUSSION
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To establish that counsel was ineffective,
Evans must show that counsel’s representation fell
below an objective standard of reasonableness, and
but for counsel’s error(s), there is a reasonable
probability that the outcome of the trial would have
been different. Strickland v. Washington, 466 U.S.
668, 694, 104 S.Ct. 2052 (1984); Simpson v. Moore,
367 S.C. 587, 595-96. 627 S.E.2d 701. 706 (2006). “A
reasonable probability is a probability sufficient to

undermine confidence in the outcome” of the trial.
ld.

“There are countless ways to provide effective
assistance in any given case,” and the simple fact
that trial counsel's strategy was ultimately
unsuccessful does mnot automatically render
counsel’s assistance constitutionally ineffective.
Strickland, 466 U.S. at 689. Bell v. Evatt, 72 F.3d
421, 429 (4th Cir. 1995). “The proper measure of
attorney performance remains simply
reasonableness under prevailing professional
norms.” Strickland, 466 U.S. at 688; Drayton v.
Evait, 312 S.C. 4, 9, 430 S.E.2d 517, 520 (1993). “We
must always be mindful that the standard of
prejudice set out in Strickland requires more than a
mere possibility that the allegedly deficient
performance may have prejudiced the defendant in
any way.” Poyner v. Murray, 964 F.2d 1404, 1420-21
(4th Cir. 1992).

The standard of “prejudice” differs depending

upon whether it is related to guilt phase issues or
penalty phase issues. In order to prove “prejudice”
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in the guilt phase, Evans must show that but for
counsel’s errors, there is a reasonable probability
the result of the trial would have been different.
Johnson v. State, 325 S.C. 182, 480 S.E.2d 733
(1997). In Jones v. State, 332 S.C. 329, 504 S.E.2d
822 (1998), the Supreme Court of South Carolina
instructed that prejudice may be found in a capital
sentencing proceeding when “there is a reasonable
probability that, absent [counse’s] errors, the
sentencer - including an appellate court, to the
extent it independently reweighs the evidence -
would have concluded that the balance of
aggravating and mitigating circumstances did not
warrant death.” Again, “[a] reasonable probability is .
a probability sufficient to undermine confidence in
the outcome.” Jones, 504 S.E.2d at 823-824.
Prejudice is evaluated by consideration of the trial
evidence of mitigation, along with the PCR
evidence, compared to the aggravating circumstance
evidence. Wong v. Belmontes, _ U.S._ ,130 S.Ct. 383
(2009). / '

(9)(a)(l) Ineffective Assistance of Trial Counsel:
Failure to Conduct Adequate Voir Dire (Guilt Phase)
(9)(b)(1) Ineffective Assistance of Trial Counsel:
Failure to Conduct Adequate Voir Dire (Sentencing

: Phase)

“The scope of voir dire and the manner in
which it is conducted are generally left to the sound
discretion of the trial court.” State v. Stanko, 376
S.C. 571, 575, 6568 S.E.2d 94, 96 (2008); State v.
Bennett, 369 S.C. 219, 226, 632 S.E.2d 281, 285
(2006); State v. Hill, 361 S.C. 297, 308, 604 S.E.2d
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696, 702 (2004); State v. Tucker, 334 S.C. 1, 10, 512
S.E.2d 99, 103 (1999); State v. Hill, 331 S.C.
94,103,501 S.E.2d 122, 127 (1998). “An abuse of
discretion occurs when the trial court’s ruling is
based on an error of law.” Stanko, 376 S.C. at 575,
658 S.E.2d at 96, citing State v. McDonald, 343 S.C.
319, 325, 540 S.E.2d 464, 467 (2000).

“[A] prospective juror may be excluded for
cause when his views on capital punishment are
such as would prevent or substantially impair the
performance of his duties as a juror in accordance
with his instructions and his oath.” State v. Sapp,
366 S.C. 283, 290-291,621 S.E.2d 883, 886, citing
Wainwright v. Witt, 469 U.S. 412, 424, 105 S.Ct. 844
(1985). “The ultimate consideration is that the juror
be unbiased, impartial, and able to carry out the law
as explained to him.” Sapp, 366 S.C. at 291, 621
S.E.2d at 887.

“[W]hat is constitutionally mandated is the
selection of a fair and impartial jury” and “[n]o
particular formula of questions is mandated to
achieve this goal.” State v. Bennett, 369 S.C. at 227,
632 S.E.2d at 285, quoting State v. Hill, 361 S.C. at
310, 604 S.E.2d at 702-703. “To be constitutionally
compelled ... it is not enough that a question may be
helpful. Rather, the trial court’s failure to ask or
allow a question must render the defendant's trial
fundamentally unfair.” MuMin v. Virginia, 500
U.S. 415, 425, 111 S.Ct. 1899 (1991). See also State
v. Wise, 359 S.C. 14, 23-24, 596 S.E.2d 475, 479
(2004); State v. Tucker, 334 S.C. at 10, 512 S.E.2d at
103. Of course, “ [i]t is well established that a trial
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court has broad discretion in conducting the voir
dire of the jury and particularly in phrasing the
questions to be asked.” State v. Bixby, 388 S.C. 528,
542, 698 S.E.2d 572, 579 (2010), quoting United
States v. Jones, 608 F.2d 1004, 1009 (4t» Cir. 1979).
“When reviewing the trial court’s qualification or
disqualification of prospective jurors, the responses
of the challenged jurors must be examined in light of
the entire voir dire.” State v. Bennett, 328 S.C. at
257, 493 S.E.2d at 848.

Evans originally complained that counsel was
ineffective in regard to five specific jurors or
potential jurors - - Eddie Harvey, Elvis Mahaabwa,
Sandra Holcombe, James Freeman, and James
Plumley. (Amended Application, p, 2). Evans has
abandoned the allegation of error in regard to Juror
Harvey, referencing Juror Harvey's qualification
only briefly, and by footnote. (Evans’s Post-Hearing
Brief, pp. 98-109 and n. 51). [FN 6] In regard to the
remaining jurors, Evans argues three distinct issues
which are addressed as follows.

A. Allegation Counsel Missed Arguments to
Move to Disqualify Jurors on Statutory
Disqualification Grounds and or Presumed
Empathy Is Not Supported by Fact or
Precedent.

1. Juror Mdhaabwa.
The record shows that J urorlElvis Mahaahwa

was questioned by the Court, by trial counsel, and
by the solicitor. The juror’s answers reflected that
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he could be fair and impartial, could consider either
sentence based on the circumstances presented, and
return either sentence based on the circumstances
and or mercy. (R. p. 172, line 14 - p. 186, line 10). He
was qualified without exception. (R. p. 186, lines
17-21). The record supports there is no disqualifying
response, and no cause to object. In fact, Evans does
not appear to rest his main argument on the actual
responses; rather, Evans argues an issue with the
juror’s employment, urging a per se disqualification
rule. Evans’s argument lacks support in both fact
and law.

Evans argues the juror was “a prison guard,
uniquely sensitive to both the underlying crime ...
and the aggravating. circumstance.” (Evans’s
Post-hearing brief, p. 98). Evans is incorrect. The
- juror, under direct questioning from defense counsel
Goldsmith, clarified that he was not a prison guard,
but had administrative duties “assigning inmates
their jobs and reviewing how they do on their jobs.”
(R. pp. 178-179). Moreover, Evans is constrained to
admit that there is no automatic disqualifying
employment here. (Evans’s Post-Hearing Brief, p.
99). His suggestion that counsel should have made a
motion to disqualify the juror pursuant to S.C. Code -
14-7-820, and State v. Cooper, 291 S.C. 332, 353
S.E.2d 441 (1986), (Evans’s Post-Hearing Brief, p.
99 n. 49), lacks merit.

S.C. Code § 14-7-820 sets out the following
disqualification: “No clerk or deputy clerk of the
court, constable, sheriff, probate judge, county
commissioner, magistrate or other county officer or
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any person employed within the walls of any
courthouse shall be eligible as a juryman in any civil
or criminal case.” Cooper allowed the “sheriff’
statutory disqualification to apply to highway patrol
officers as the officers are vested by statute with
similar powers as deputies, and bound, again by
statute, to work with sheriffs. 291 S.C. at 335, 353
S.E.2d at 442. Conversely, the applicability of the
disqualification to prison guards, “whose duties,” as
found by the Supreme Court of South Carolina, “do
not involve enforcing the criminal laws of this
State,” has been soundly rejected. State v. Hughey,
339 S.C. 439, 450, 529 S.E.2d 721, 727 (2000). The
suggestion that counsel was ineffective for failing to
argue against precedent — on the same argument,
with even less of a factual basis — is unpersuasive.
See, e.g. MulMin v. Virginia, 500 U.S. at 425 (“To be
constitutionally compelled ... it is not enough that a
question may be helpful. Rather, the trial court’s
failure to ask or allow a question must render the
defendant's trial fundamentally unfair.”). Further,
in this particular case, Evans acknowledged that
many of the decisions would be made in defense
counsel’s professional judgment, and he made a
knowing and intelligent waiver of his right to
contest the manner in which counsel chose, in his
professional opinion, to conduct voir dire and
exercise jury strikes. [FN 7] (June PCR Tr. pp.
472-473). (Respondent Exhibits 22 and 32). It is
clear that Evans had no complaints of the selected
jury at the time the jury was selected. (Id). See Bell
v. FEvatt, 72 F.3d 421, 429 (4tr  Cir.
1995)(“recogniz[ing] consent as probative of the
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reasonableness of the chosen strategy and of trial
counsel’s performance”).

Finally, Evans argues what Respondent has
phrased, and which this Court adopts, a “general
fear of possible empathy” from a shared chosen
profession. (Evans’s Post-Hearing Brief, p. 99).
However, since the victim was not an officer, and
not a prison guard as Evans argues, the argument is
not relevant. Moreover, the suggestion “[t]his
principle” of the necessity of excluding similarly
situated individuals “has been widely recognized as
necessary to protect the rights of defendant,” is
curiously only supported with a 1985 Eleventh
Circuit non-murder case (where the actual
equivocation by the juror was as important as her
work bias), a 1968 D.C. Circuit murder case footnote
(where the process of expanded capital voir dire was
still being molded), and a Virginia state court of
appeals non-capital case that was vacated on en
banc rehearing. In fact, the Virginia court in
vacating the opinion - recognizing “the only
relationship between the victim and Juror ... is that
they share the same occupation and the risk of
suffering the same type of assault upon which this
action was based” - specifically held that “the
application of a per se rule is unwarranted, and that
Juror Person’s employment, without more, does not
require that bias should be imputed.” Williams v.
Comm., 466 S.E.2d 754, 756 (Va.Ct.App. 1996).
Evans fails to support his suggestion. Additionally,
he must expand the argument found in these
isolated cases for the argument to apply here. He
attempts to do so by use of a “sense of camaraderie”
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argument. The offered argument to expand the
possible empathy beyond its comfortable borders
(i.e. directly shared professions) is unpersuasive. It
is too broad a rule to apply effectively.

In sum, this Court finds there is no “same
profession” analysis — for what it's worth — to be
made here. Moreover, defense counsel Sumner
testified that he was aware :of the juror's
background and made a decision that the juror
would be helpful and understanding of the reality of
prison life as harsh and dangerous, increasing the
possibility of a life sentence. In particular, Sumner
testified that the juror, from a position of real world
experience, could support “George Martin’s ‘
testimony that was coming in about SCDC
conditions and can tell the jurors Martin is right,
that’s exactly the way that it's going to be....” (June
PCR Tr. pp. 382-384). This was especially important
where defense counsel placed great emphasis on the
penalty phase, and where counsel offered prison
conditions and or security measures due to
expressed gang affiliation evidence for the specific
(and admissible) purpose of combating the State’s
testimony of the advantages and heightened danger
within prison due to his expressed gang affiliation.
(See June PCR Tr. pp. 383-384; p. 433). This is an
exercise of professional judgment of the sort
necessary and recognized as particularly reserved to
counsel. See Palacio v. State, 333 S.C. 506, 517, 511
S.E.2d 62, 68 (1999)(citing with approval multiple
cases wherein “other courts have held jury selection
is a process that inherently falls within the
expertise and experience of trial counsel”).
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- 2. Alternate Juror .James Freeman.

As to Mr. James Freeman, the record shows
that he was also questioned by the Court, by the
solicitor, and by trial counsel, and his answers also
reflected that he could be fair and impartial, could
consider either sentence based on the circumstances
presented, and could return either sentence based
on the circumstances. (R. p. 677, line 19 - p. 693, line
22). He was qualified without exception. (R. p. 693,
lines 23-25). However, though chosen as Alternate
1, he did not participate in the jury deliberations.
[FN 8] (R. p. 1503, line 6 - p. 1508, line 10; R. p.
1796, line 1 - p. 1797, line 24). Thus, whatever
complaints Evans may have of the juror's
qualification, his qualification could have no bearing
on the fundamental fairness of the deliberations.
Ross v. Oklahoma, 487 U.S. 81, 86, 108 S.Ct. 2273
(1988)(“Any claim that the jury was not impartial...
- must focus ... on the jurors who ultimately sat”).
Evans can show no prejudice. Id. See also-State v.
Green, 301 S.C. 347, 353, 392 S.E.2d 157, 160
(1990)(applying Ross in evaluating prejudice). -
However, the record supports there 1is no
disqualifying response, and no cause to object.

Evans maintains that the juror, because his
son was seeking a career in law enforcement, would
show empathy toward the victim, much like the
“shared profession” argument attempted with Juror
Mahaabwa above. Not only is the connection even
more remote, and the argument for some per se
disqualification rule baseless, Evans only makes the
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argument based on a parsing of the responses.
‘When reviewing the trial court’s qualification or
disqualification of prospective jurors, the responses
of the challenged jurors must be examined in light of
the entire voir dire.” State v. Bennett, 328 S.C. at
257, 493 S.E.2d at 848. The record reflects that -
Juror Freeman struggled with the questions
regarding any bias toward law enforcement
testimony. However, upon questioning by defense
counsel, the juror explained, ust because the officer
would say X is true, I don’t necessarily take that as
gospel.” (R. p. 691). He added that "[i]f all the
circumstances were equal, probably, yes” that he
would give the testimony greater weight than that
of others. (R. p. 691). Moreover, just a connection
with law enforcement is not a proper basis to
remove the juror for cause. Cf. State v. Kiser, 284
S.W.3d 227, 271 (Tenn. 2009)(rejecting argument
that failure to excuse jurors who, at one point,
indicated favoring law enforcement, rendered
sentence arbitrary; jurors had- been rehabilitated,
defense counsel had expressed approval of the jurors
at trial, and fact that law enforcement aggravator
was only aggravator did not enhance probability of
error.) At any rate, as noted, the juror did not serve
and no reversible error could therefore have
occurred. Ross, supra.

B. Allegation That Counsel Failed to Strike
- Jurors Mahaabwa and Holcombe When
Their Answers Indicated They Would
Always Impose Death Depends On
Untenable Parsing of the Responses. When
Read As a, Whole, the Responses Do Not .
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Establish an Automatic Death Penalty
Response

Evans asserts the referenced jurors ‘equated
a guilty verdict with a death sentence,” and were
"~ “incapable of properly considering mitigating
evidence.” (Evans’s Post-Hearing Brief, p. 104).
When read in context, however, as they must be,
Bennett, supra, the responses do not rise to the level
of “automatic death” responses. '

1. Juror Mahaahwa.

Evans takes issue with Juror Mahaabwa’s
response that, “if there hasn't been a crime which
needs capital punishment, then they don't have to
ask for it.” (R. p. 181-182). Evans argues counsel
should have .asked for .clarification. (Evans’s
Post-Hearing Brief, p. 105). Counsel did seek
clarification. In fact, it was defense counsel who
posed the question due to the responses on the
questionnaire regarding whether the death penalty
is sought “about the right amount of time,” to ensure
the juror was not an “automatic death” juror. (See R.
p. 181-182). Further, the juror specifically clarified
that his response had “nothing to do with [... the ... ]
three suggestions. Those are two different, separate
questions there.” (R. p. 182). In other words, by his
- own explanation, there was a difference in seeking
the penalty and deserving the penalty. Evans
simply does not discuss this juror’s explanation.
Again, one must look at the entire conversation to
fairly analyze the responses. Id.
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2. Juror Sandra Holcombe.

The record shows that Juror Holcombe was
questioned by the Court, by the solicitor, and by
trial counsel, and her answers reflected that she
could be fair and impartial, and could consider
either sentence based on the circumstances
presented. (R. p. 260, line 12). (See, for example, R.
p- 252, line 1, “It really depends on the evidence” R.
p. 259, lines 21-25, “I could do either one. It just
depends on what the evidence is brought to me, and
I guess what’s in my heart. .. which one I would
think would be more appropriate.”’). She was
qualified without exception. (R. p. 260, lines 15-22).
The record supports there is no disqualifying
response, and no cause to object. Evans, however,
argues counsel was ineffective for not identifying
suspect responses during the solicitor’s questioning
of the juror, (Evans’s Post-Hearing Brief, pp.
105-106, citing R. p. 254-255), or exploring answers
to defense counsel's questioning, (Evans’s
Post-Hearing Brief, p. 106, citing R. p. 258). While
the juror did say she did not believe the death
penalty was imposed “not enough in most cases that
I've heard,” upon additional probing by defense
counsel, the juror explained:

To me there is some cases that deserve
the death penalty, and there's others
that don’t. But, then again, I don't
serve on the jury, so I don’t hear all of
the evidence, and so that’s that’s the
reason why. It just depends on the case
and the evidence brought to me.
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(R. p. 258). (See also R. pp. 259-260, affirming
sentence would “depends on ... the evidence”).

When read in context and its entirety, the
responses of this juror do not show any “automatic
death sentence” disqualifying response. Moreover,
any suspect answers prompted additional clarifying
questions by defense counsel. Evans has failed to
show deficient performance and prejudice.

C. Evans's Allegation That Voir Dire was
QOverall Cursory and Brief, Therefore
There Must Be Error, Fails for Improper
Presumption of Error. T

This Court has reviewed the record and finds
there were no automatically disqualifying
responses. Moreover, the record supports that the
voir dire here was extensive, spanning not only the
in-court questions, but also jury questionnaires.
(See, for example, R. p. 173 (Juror Mahaabwa
confirming the truthfulness of his answers to the
questionnaire); R. p. 181 (Juror Mahaabwa
explaining, upon defense inquiry, one response
reflected on questionnaire going to fairness and
impartiality)). (See also June PCR Tr. p. 387,
Defense Counsel Sumner referencing both in court
_questions and questionnaires). There is no cause to
find voir dire insufficient simply because the record
indicates the procedure was “too short” or that
another procedure could have been used. See, for
example, State v. Bixby, 388 S.C. at 543, 698 S.E.2d
at 580 (“the qualification of jurors was extensive and
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defense counsel did not challenge the qualification
of the impaneled jurors because he had sufficient
information from both their answers to the detailed
questionnaires and his questioning to determine
that each was qualified”); State v. Bryant, 372 S.C.
305, 314, 642 S.E.2d 582,587 (2007)(“Because the
use of paper strikes did not deprive Bryant of a fair
trial by an impartial jury, we hold that the trial
court did not err in refusing to allow jurors to be
present during jury selection.”’). There is no
indication of real error - i.e. the selection of a
constitutionally unqualified juror, or the omission of
a necessary question, as determined by United
States Supreme Court precedent in the juror
selection process - in the selection of Evans’s jury.
See Ross, supra; State v. Stanko, 376 S.C. at 576,
658 S.E.2d at 96 (“To constitute reversible error, a
limitation on questioning must render the trial
fundamentally unfair.”). Thus, Evans has failed to
carry his burden of proof.

As to Evans’s suggestion that defense counsel
could have asked more questions, he has neither
alleged nor shown a specific error. “[W]hat is
constitutionally mandated is the selection of a fair
and impartial jury” and “[n]o particular formula of
questions is mandated to achieve this goal.” Benneit,
369 S.C. at 227, 632 S.E.2d at 285. The Supreme
Court of South Carolina has recently rejected a
challenge to the sufficiency of voir dire where the
trial judge disallowed defense counsel to instruct
the jury on legal definitions. In essence, defense
counsel argued that the jury must be instructed on
the legal definition of murder (i.e. not self-defense,
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etc), to “ascertain[] each potential juror’s
qualification with regard to their views on capital
punishment.” Bixby, 388 S.C. at 541-42, 698 S.E.2d
at 579. Of course, “such information is disseminated
to jurors by way of jury instructions, not questioning
on voir dire.” Id, 388 S.C. at 543, 698 S.E.2d at 580.
But, at any rate, there was no error in disallowing
the instruction as “the qualification of jurors was
. extensive and defense counsel did not challenge the
qualification of the impaneled jurors because he had
sufficient information from both their answers to
the detailed questionnaires and his questioning to
determine that each was qualified.” Id. Likewise,
here, the possibility of additional questions is
limited only by the imagination of subsequent
counsel. Another attorney can always think of some
additional question. However, the process at issue
here - which was personal, extensive, and
supplemented by questionnaires - provided
sufficient information to draw a proper jury. There
18 no error.

~ As to specific instances of deficient
performance in questioning, Evans’s argument and .
proof is sparse. Evans argues that counsel
questioning of Juror Coker was “far too brief to
uncover any potential biases.” (Evans’s
Post-Hearing Brief, p. 107). He also presents the
similar “too brief argument in regard to Jurors
Kirby, Mahaffey and McMutrey. (Evans’s
Post-Hearing Brief, p. 108). Evans did not even
question defense counsel about the voir dire for
these jurors. (See June PCR Tr. pp. 379-392). Evans
has not presented any information that could have
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been discovered if other questions were asked that
would impugn the clear responses supporting
qualification, or counsel’s strategy in regard to
questioning. For instance, while defense counsel’s
questions to Juror Mahaffey are reflected on two (2)
pages in the record, (R. pp. 535-536), questions from
the court, defense counsel, and the solicitor span
thirteen (13) pages (R. pp. 528-540). This is in
addition to the responses to the questionnaire,
which all parties had. (See R. pp, 528-529; p. 535).
Moreover, as to the verbal questions, a fair reading
of the record reflects that the solicitor was much
more concerned about bias against the State in
regard to Juror Mahaffey due to involvement in a.
drug program, and possible connection to a defense
expert, than the record reflects an indication of bias
against the defense. (See R. pp. 536-538). In other
words, the State may have had more to be concerned
about than the defense. Merely citing a short verbal
voir dire simply does not show error and prejudice
for anyone particular juror.

The same is true for Evans’s arguments
based on concise verbal voir dire by defense counsel
of Jurors Kirby and McMurtrey. (See R. pp. 498-511
(Juror Kirby); R. pp. 188-200 (Juror McMurtrey)).
When viewed as a whole, the record reflects
adequate information upon which to intelligently
qualify and select the jury. And that is just the
written record and the questionnaires. As defense
counsel Sumner noted, many times defense counsel
has non-verbal clues to a juror’s attitude, bias, or
belief. (June PCR Tr. pp. 386-387). Hearing and
seeing the responses first hand cannot be
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undervalued in assessing credibility issues and
determining whether a juror should be struck. Cf.
Matthews v. Evait, 105 F.3d 907, 918 (4t Cir.
1997)(“counsel must be entitled to make credibility
determinations in exercising peremptory
challenges”); State v. Wilder, 306 S.C. 535, 538, 413
S.E.2d 323, 325 (1991)(strikes may be exercised on
the basis of the potential jurors’ “demeanor and
disposition”).

As to Evans’s argument that defense counsel
had no verbal questions, at all, for Juror Sullivan,
(Evans's Post-Hearing Brief, p. 108), Evans is
correct that defense counsel had no questions, (R. p.
736). However, that was only after receiving a
questionnaire, with responses, and after thorough
questioning by the Court, reflected in some nine (9)
pages of the record. It simply cannot be said that
this juror was qualified absent any questions. Evans
has failed to argue that the questionnaire responses
and the court's questions were inadequate in some
way, and none is readily apparent in the record.
There is no need to parrot empty questions simply to
avoid a later issue in PCR. Again, Evans has failed
to offcr a substantive issue for review, much less
shown error.

Finally, as to Mr. James Plumley, the record
shows that he was questioned by the Court, by trial
counsel, and by the solicitor, and his answers
reflected that he could be fair and impartial, and
could consider either sentence based on the
circumstances presented, and return either
sentence based on the circumstances. (R. p. 482, line
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25 - p. 496, line 24). (See, for example, R. p. 494,
lines 3-4, in response to whether the death penalty
1s imposed too often or often enough or about right,
the juror responded, “I think each case has to have
its own merit...”). He was qualified without
exception. (R. p. 497, lines 6-14). Evans argues that
his responses at one point, indicated he might vote
with the majority:

A I would have - - if the evidence
proved that that was the
punishment deemed necessary,
I have no problem with that. I
should have said yes. I meant I
think so in a positive way.

Q In other words, it depends on
the evidence.

A ‘Yes, I wouldn't, I wouldn't have
no problem, I mean there would
be, I 'm not just, wouldn't be
free. S

I understand that. Right.

But if the evidence, that's what
the evidence showed and 11
other people agreed with me, I
would have no problem signing
the paper and having that be the
verdict. ‘

(R. p. 496).
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This Court disagrees. In context, the juror,
after his questionnaire responses, after questioning
by the judge, and after questioning by defense
counsel, and upon questioning by the solicitor,
simply said he could follow the procedure. There is
nothing in that passage that reflects he would not
follow the law as given to him. To the extent Evans
relies on State v. Bennett, 328 S.C. 251, 493 S.E.2d
845 (1997), as requiring a specific question on
whether the juror would follow the majority, (See
Evans’s Post-Hearing Brief, p. 109), Evans
incorrectly interprets the precedent. The Supreme
Court of South Carolina has twice held that such a
question is not mandated. State v. Bennett, 369 S.C.
219, 226-2217, 632 S.E.2d 281,285-286
(2006)(Bennett ll); State v. Hill, 361 S.C. 297, 308,
604 S.E.2d 696, 702 (2004). In fact, in Bennett I,
when asked to “reconcile” the first decision with the
subsequent Hill case, the Supreme Court of South
Carolina explained:

Appellant urges us to reconcile a
perceived conflict between Hill and our
opinion in Appellant's first appeal
before this Court. As we stated in Hill,
Bennett did not determine the
appropriateness of the “go with the
majority question.” Hill, 361 S.C. at
309, 604 S.E.2d at 702. In fact, the only
issue in Bennett was whether the
questioned juror was “unbiased,
impartial, and able to carry out the law
as executed.” Id. Although Appellant
properly points out that the court
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might never have discovered the juror
in his first trial without the “go with
the majority” question, it is equally
true that no amount of questioning can
provide a clear picture of a juror’s
biases or tendencies. Wainwright v.
Witt, 469 U.S. 412, 42425, 105 S.Ct.
844, 83 L.Ed.2d 841 (1985). “[T]hese
veniremen may not know how they will
react when faced with imposing the
death sentence, or may be unable to
articulate, or may wish to hide their
true feelings.” Id. This position is
strengthened by our  previous
recognition of the trial judge’s duty to
focus wvoir dire upon matters
enumerated in the death penalty
statutes and to eliminate excessive
intrusions into the privacy of
prospective jurors. State v. Plath, 281
S.C. 1, 7, 313 S.E.2d 619, 622 (1984)
(ctting State v. Koon, 278 S.C. 528, 532,
298 S.E.2d 769, 771 (1982)).

369 S.C. at 227, 632 S.E.2d at 286 n. 1.

The record reflects the juror was properly and

fully questioned, and further, supports the Juror
qualification. Again, this Court concludes Evans has
failed to establish deficient performance and

prejudice.

D. Allegation Trial Judge Interfered with
Challenge for Cause by Disqualifying
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Jurors Before Hearing Objections is An
Allegation of Trial Court Error Not
Cognizable in this Action.

As to Evans’s suggestion “the trial judge
failed to respect Evans's right to challenge jurors for
cause by repeatedly disqualifying jurors before
hearing objections from either side,” (Evans’s
Post-Hearing Brief, p. 107 n. 50), this an alleged
trial court error, not alleged in the issue presented,
and not cognizable in this action absent a claim of
ineffective assistance.[FN 9]

Simmons, supra.

E. Allegation Counsel Erred in Not Injecting
a Race Question on Voir Dire 1s Rejected as
Counsel Testified that Race Was Not an
Element or Issue in the Case.

As to Evans’s assertion of counsel error based
on the failure to request voir dire on racial bias
given the difference in races of the victims and
Evans, (Amended Application, p. 2), Evans has not
shown deficient performance. At the PCR hearing,
defense counsel Sumner testified that he perceived
no racial issue. (June PCR Tr. p. 475). Evans has
offered none. In fact, his brief has merely one
sentence simply generally referencing race in voir
dire: “Finally, counsel failed to utilize Evans’s right
to inform potential jurors of his race.” (Evans’s
Post-Hearing Brief, p. 107). Evans’s citation to
Turner v. Murray, 504 U.S. 719 (1992), is of no help
in interpretation of the argument.
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In Turner, the United States Supreme Court
acknowledged the possibility in wvoir dire of
revealing the race of the victim in interracial capital
cases. Turner v. Murray, 476 U.S. 28, 36-37, 106
S.Ct. 1683 (1986)(“We hold that a capital defendant
accused of an interracial crime is entitled to have .
prospective jurors informed of the race of the victim
and questioned on the issue of racial bias” but
noting that counsel may decide such inquiry is not
advisable or warranted). Moreover, the Court
recognized great latitude in counsel’s decision on
whether to pose such questions at all. Id. See also
Sexton v. French, 163 F.3d 874, 886-887 (4th Cir.
1998)(finding on habeas review that the state court
did not unreasonably apply federal law in
concluding counsel was not ineffective in failing to
ask questions on racial bias in part on counsel belief
that “under the facts of the case, the case was not
particularly racially charged”). The record here fully
supports that nothing indicates a racially motivated
crime, or some other incident, phrase or reason one
could extrapolate from the evidence that race would
be considered a factor. Moreover, arbitrarily
injecting race would run the risk of raising the
specter of racial motivation, or influence or bias,
into the potential juror’s minds where it otherwise
would not exist. At any rate, Evans has failed to
show any deficient performance or prejudice.

9(a)(2) Ineffective Assistance of Counsel: Failure to
Investigate Circumstances In Which Shots Were
Fired And Challenge State's Witnesses Regarding
the Cause and Manner of Death of the Two Victims
(Gutilt Phase)
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9(b)(9) Ineffective Assistance of Counsel: Failure to
Adequately Investigate, Present Evidence and
Challenge the Testimony Concerning the
Circumstances of the Shooting and the Cause and
Manner of Death of the Victims (Sentencing Phase)

Trial counsel was not ineffective in failing to
object to, challenge or otherwise counter the forensic
evidence regarding the manner in which the
shootings occurred.

As noted above, forensic evidence, as
presented by the State’s expert, showed that Deputy
Joe Sapinoso was shot in the back of the head, four
times, at close range (within two to three feet), while
the deputy’s head was actually on the floor. (R. p.
1392, line 16-p.1395, line 25; p. 1398, line 15 - p.
1403, line 14). Moreover, the shots “very likely
occurred at a time when neither the shooter nor Mr.
Joe Sapinoso were moving and occurred in a very
rapid sequence to each other. They are all basically
in the same part of Joe Sapinoso’s head at very
nearly the same distance.” (R. p. 1407, lines 13-18).
The father suffered three gunshot wounds to the
head and one to the arm. The one to the arm was
considered a defensive wound: “ ... two struck the
head, and its consistent that his arm would have
been raised in a defensive posture.” (R. p. 1407, lines
6-8). Evans was cross-examined at trial about
having shot Deputy Sapinoso in the back of the head
four times. (R. p. 1443, line 13 - p. 1444, line 12).
Evans never denied, or attempted to correct, the
solicitor’s reference to the facts as Evans having
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shot “a uniformed deputy sheriff in the back of the
head tour times while he is kneeling on the floor.”
(R. p. 1443, lines13-20).[FN 10] Even so, during the
PCR hearing, Evans presented an expert to indicate
that there may have been a basis to contest the
shots to the deputy’s head.

As a first matter, Evans’s expert, Dr.
Jonathan Arden, conceded that three shots could
not be interpreted otherwise - specifically those
shots to the back of the head, while the deputy’s
head was on the floor. (June PCR App. p. 765 (“[t]The
evidence does indeed indicate that Joe Sapinoso’s
head was down for the three gunshot wounds that
were labeled Nos. 1, 2 and 3..."). Moreover, the
shots at issue were arbitrarily numbered. (Id). In
sum, there is no way of determining which of the
shots were fired first. At no point has Evans been
able to successfully challenge the three, without
question, execution style shots. Moreover, Dr. Arden
spoke in alternatives, not absolutes. (June PCR Tr.
p. 765, “just as reasonable” as Dr. Ward’s). This
battle of experts simply does not show error by the
State’s witness or persuasive additional testimony,
especially in light of the remaining unchallenged
evidence. Moreover, Dr. Arden’s testimony that the
exhibits were false is strained, certainly an
eye-catcher, but  without substance. The
demonstrative aids (which by definition are used in
demonstration only, and do not go back to the jury
room), are simply that - a demonstrative aid
reflecting an approximation based on photographs
and a drawing (incidentally a drawing used in
virtually every autopsy, a standard form). (See
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October PCR Tr. p. 263-268). Moreover, the
demonstrative aids were approved by the medical
examiner. (See October PCR Tr. p. 268).

At best, the offered evidence shows that only
three of the four bullets were delivered as described,
and the fourth, may have been or may not have been
- it 1s a contest between experts as to one of the four
shots to Deputy Sapinoso’s head. Evans has failed to
show Dr. Ward’s opinion is medically or forensically
incorrect, and even failed to call Dr. Ward to
question whether his opinion would change in light
of a challenge. Moreover, such divided testimony
would not even obtain a manslaughter charge as the
shots were clearly inflicted when a victim tried to
free himself, see State v. Shuler, supra; would not
explain any circumstance or fact as to why he had to
shoot the deputy while the deputy’s head was on'the
floor, (see Respondent’s Exhibit 25, p. 3); and would
likely alienate the jury by attempting to blame a
faultless victim, see generally Howell v. State, 877
So.2d 697, 704 (Fla. 2004)(“the tremendous
potential for alienating the jury by blaming the
trooper for his own death, fully justifies trial
counsel’s strategic decision to forego presentation of
the alleged policy violation during the guilt phase”).
Further, such possible “alternatives” would not
change the remaining facts supporting a planned
act of violence; would not change the testimony of
officers that no sound was noted before the series of
shots began, and would not change the location of
the body, found on the floor, with his arms tucked
under his body. As defense counsel Sumner .
testified, these are facts that would not be affected

App. 58



at all by this “light-weight” challenge to one of the
four deadly shots, and all the other information that
supported a well thought out crime. (June PCR Tr.
pp. 446-448; pp. 518-520). Even Dr. Arden admitted
Evans’s explanation could not be entirely truthful.
(See, for example, June PCR Tr. p. 785, “He
certainly brought with him a number of items that
don't relate to talking.”). As such, highlighting this
unwinnable argument would only focus the jury
more on the shooting itself, the violence itself. As
counsel testified, they, with Evans’s consent, made a
conscious decision to move through the guilt phase
as quickly as possible to avoid emphasis of these
facts. (See, for example, June PCR Tr. p. 327; pp.
495-496).

Evans has failed to show deficient
performance. Alternatively, if there was deficient
performance, Evans has failed to show prejudice in
light of the remaining evidence, particularly the
unchallenged three shots to the back of the deputy’s
head, while the deputy’s head was on the floor.

9(a)(3) Ineffective Assistance of Trial Counsel: Failed
to Effectively Move for Change of Venue

Trial counsel was not ineffective in failing to
more aggressively pursue a change of venue. Trial
counsel requested specific voir dire on this issue,
and filed a pre-trial motion for change of venue
based upon media coverage. After being allowed voir
dire on the issue, and based on the responses
received, trial counsel simply requested a ruling on
the pre-filed motion without further argument. (See
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R. p. 1008, line 3 - p. 1009, line 25). As counsel
conceded in the motion hearing, and as the record
shows, the jurors were questioned on pre-trial
media coverage. This included not just in court voir
dire, but also questionnaires sent out prior to
qualification. (See for example, R. p. 179, line 24 - p.
180, line 21). [FN 11] Each and every juror seated
was questioned about pre-trial publicity and
whether, if they should know anything about the
facts of the case, that would influence their decision.
No seated juror expressed any such knowledge or
bias. All thirteen of the jurors who eventually
served answered that they were not familiar with
any specific facts from pre-trial publicity, and there
was no evidence of a preconceived opinion on same.
(See R. p. 175, line 19 - p. 176, line 19 (Elvis
Mahaabwa); p. 189, lines 21-24 (Daniel McMurtrey);
p. 218, lines 9-15 (Kevin Colling); p. 230, line 15 - p.
231, line 3 (Dwayne Drake); p. 248, lines 1-3 and p.
257, line 23 - p. 258, line 5 (Sandra Holcombe); p.
289, lines 10-24 (Larry Coker); p. 469, line 20 - p.
© 470, line 8 (Mark Branyon); p. 484, lines 11-18
(James Plumley); p. 500, lines 7-12 (Margaret
Kirby); p. 530, lines 4-10 (Toni Mahaffey); p. 564,
lines 16-25, p. 570, lines 13-21, and p. 574, lines
14-25 (Bryan Megonigal); p. 578, lines 17-24
(Jacklynn Higgins); p. 727, line 23 - p. 728, line 5
(Marlon Sulliva)). While Dwayne Drake, Larry
Coker and Mark Branyon all seemed to vaguely
recall the fact of media coverage of the incident,
each testified that they did not recall any specific
details at all. (R. p. 230, line 15 - p. 231, line 3
(Drake); p. 289, lines 10-24 (Coker); p. 469, line 20 -
p. 470, line 8 (Branyon)).
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The Constitution requires that a criminal
defendant be afforded a trial by a “panel of
impartial, indifferent jurors.” Irvin v. Dowd, 366
U.S. 717, 722, 81 S.Ct. 1639 (1961). In Dowd, the
United States Supreme Court noted that media
coverage was a reality, and cautioned that “[ijt is
not required ... that the jurors be totally ignorant of
the facts and issues involved” for a defendant to
obtain a fair trial. Id. What is of particular
importance is the juror’s ability to put aside any
previously held opinions, and base his verdict on the
evidence admitted at trial. Id at 723. Thus, “[w]hen
"a change of venue motion is predicated on pre-trial .
publicity, the relevant inquiry is whether potential
jurors have ‘such fixed opinions that they could not
judge impartially the guilt of the defendant.” State
v. Gardner, 332 S.C. 389, 392, 505 S.E.2d 338, 339
(1998), quoting State v. Manning, 329 S.C. 1,495
S.E.2d 191 (1997). \

Here, the denial of the motion was fully and
fairly supported by the jurors responses, which the
trial judge relied upon in denying the motion,
finding no evidence of such “fixed opinions.” (R. p.
1010, line 20 - p. 1012, line 1). In sum, the record
shows careful questioning by trial counsel and the
trial judge to determine any bias due to media
coverage, and expressly provides a record of trial
counsel's efforts to request such specific questioning
to ensure a fair trial. (See R. p. 1008, line 21 0 p.
1009, line 25). In the absence of any bias, or for that
matter, any knowledge of the particular facts of the
crime at all due to media coverage, no motion for
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change of venue could be meritorious. See State v.
Evins, 373 S.C. 404, 412, 645 S.E.2d 904, 908
- (2007)(“When a trial judge bases the denial of a
motion for a change of venue because of pretrial
publicity upon an adequate voir dire examination of
the jurors, his decision will not be disturbed absent
extraordinary circumstances”).

Evans contends, however, that the process
was incomplete as the trial was held in the victim’s
workplace and the jurors were not questioned or the
trial moved. (Evans’s Post-Hearing Brief, p. 115).
That assertion, however, is not accurate as Deputy
Sapinoso had moved on to be an investigator. (R. p.
1531). At any rate, he had worked in the courthouse
and very many people knew him. In fact, Evans’s
list of individuals who knew him, and did not
participate in the trial, (Post-Hearing Brief, p. 115),
shows the opposite of prejudice - the system worked
very well to identify and avoid conflict or bias. Even
so, Evans relies on a 2009 Eastern District of New
York case, United States v. Wright, 603 F.Supp.2d
506 (E.D.N.Y. 2009), to argue a change of venue was
warranted. (Evans’s Post-Hearing Brief, p. 116).
The case involved an assault on a federal officer, an
Assistant United States Attorney. A change of
venue was not necessary by law, but was granted.
However, that case does not translate well to the
instant situation for several reasons.

First, the employee at issue in Wright was an
active employee whose “name was posted like any
other on our courthouse directory.” 603 F.Supp. 2d
at 508. Second, the assault took place in the
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courthouse. Id. Third, there was no substitution of
local counsel or local judges (as there was here) to
ensure bias (or even the appearance of impropriety)
was not an issue in the general proceedings. Fourth,
the court did not find per se error. In fact, the change
of venue was granted with the consent of the
government. B

Here, the court system worked well to find
non-biased participants - judges and counsel.
Further, there is a remoteness here that was not
present in the New York case. The deputy was
regrettably not able to be present, was not a
witness, the crime did not occur in the courthouse,
and the deputy had even transferred to another
location at the time he was murdered. Even if the
logic was applicable, the case is still distinguishable
factually. Moreover, to request voir dire on the
subject would likely highlight to jurors a connection
that was not otherwise developed until the penalty
phase, where individualization of the victim is
wholly proper.

At any rate, Evans has failed to show bias.
The additional assertion of error premised on some
type of presumed bias or unfairness in the venue is
not based on binding and relevant precedent or any
indication that any juror was unfairly influenced.
Evans's argument remains speculative. He has
failed to show deficient performance and prejudice.

9(b)(2) Ineffective Assistance of Counsel:
Failed to Move to Quash Aggravating
Circumstance
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Trial counsel was not ineffective in their .
treatment of the 16-3-20(C)(a)(7) statutory
aggravating factor, as to whether Mr. Joe Sapinoso
was killed “during or because of the performance of
his officials duties” was a factual issue properly
presented to the jury.

Evans alleges that defense counsel was
ineffective for failing to object to the submission of
the law enforcement aggravator. He argues that the
evidence submitted in support of the aggravator was
insufficient as a matter of law. (Evans’s
Post-Hearing Brief, pp. 76-78). Consequently, he
argues, counsel should have acted to prevent its
submission to the jury. (Id.). The record reflects the
evidence was sufficient to allow submission of the
statutory aggravating circumstance to the jury. At
any rate, even if Evans could show error, he could
show no prejudice, as the jury found three (3) other
~ statutory aggravating circumstances that support
the sentence of death. Evans is not entitled to any
relief.

A. The Sheriff’'s Testimony Regarding On-Duty
Police and Death Benefits Was Sufficient to
Support the Law Enforcement Aggravating
Circumstance Requirement 1) That Victim
Was a Law Enforcement Officer, 2) That
Victim was On-Duty  According to
Department Police when The Kidnapping
Began; and 3) Given that Kidnapping is a
Continuing  Offense, That The Law
Enforcement Officer Was Killed “During or
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Because of the Performance of His Official
Duties.”

The statutory aggravating circumstance at issue
reads in relevant part that the death of the law
enforcement officer must have occurred “during or
because of the performance of his official duties.”
S.C. Code § 16-3-20 (C)(a)(7). The phrase is not
otherwise explained or defined. Thus, the ordinary
meaning is controlling. See, e.g, State v. Locklair,
341 S.C. 352, 366, 535 S.E.2d 420, 427 (2000)(“In
construing statutes, words must be given their plain
and ordinary meaning without resort to subtle or
forced construction in attempt to expand the
statute.”) :

The crux of Evans’s argument is that the
evidence presented was insufficient to show that
Evans was killed while still on-duty, i.e. “during or
because of the performance of his official duties.”
Evans relies on two different theories. The first is
that because the deputy was not actively involved in
arrest or investigation, then the evidence he was
on-duty is not sufficient to support the aggravator.
The second is that because the deputy was
murdered hours after he was first abducted, he was
no longer on-duty at the time of the murder. Both
arguments fail as a matter of law and fact.

1. There was Evidence, both by Policy and
Benefits, that Supported the Deputy Was Still
On Duty At the Time of the Abduction. Thus,
Aggravating Circumstance Was Properly
Before the Jury.
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Evans begins his argument by noting other
cases where the aggravator was charged while the
officer victim was actively engaged in a focused law
enforcement action. (Evans’s Post-Hearing Brief, p. -
73 n.35). Evans’s argument must necessary rely on
the conclusion that being on-duty without actively
engaging in a focused law enforcement action - such
as arresting, stopping, questioning or in some way
confronting an individual does not support
applicability of the aggravator. Evans’s proposed
new interpretation requires giving the statute a
meaning not supported by its plain language.
Evans’s theory renders the “or” meaningless - a
direct contravention of the express language of the
statute. This Court finds persuasive the reasoning
of the Supreme Court of North Carolina in a similar
challenge to applicability of their law enforcement
statutory aggravating circumstance [FN 12] in State
v. Gaines, 421 S.E.2d 569 (N.C. 1992).

In Gaines, the police officer victim was
working a second job as a security officer at a local
motel. His second job was authorized by his police
department’s policy and he was allowed to wear his
police department uniform. Further, he was
required by department policy to “conform to the
same standard of conduct as applies to their on-duty
activities,” ie. “enforce the law” regardless of
private employers’ rules. 421 S.E.2d at 571. The
officer victim had confronted three defendants in
the motel. The three eventually left, but returned.
Upon their return, Gaines shot the officer victim in
the motel lobby. Id at 572. The state served notice
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that it was relying on one aggravating circumstance
in seeking the death penalty - the law enforcement
aggravator. Gaines sought a pre-trial determination
of whether the aggravator could apply given the
officer victim was at his secondary employment at a
private business. The superior court ordered the
aggravator was not applicable. The Supreme Court
of North Carolina reversed, rejecting Gaines’
argument as a “strained interpretation” :

Such an interpretation would seem to
require that a law enforcement. officer
be actively and aggressively focused
upon a particular criminal suspect, as
in the case of actually drawing or firing
his weapon or engaging in hot pursuit,
in order for his public service to tall
within the realm of “official duties.” We
find this to be an inordinately strained
and unnatural application of this term
as it is normally used with respect to
the official duties of all law
enforcement officers, which includes .
such duties as investigative work
(including stakeouts), crowd or traffic
control, and routine patrol by
automobile.

Id at 574.

Moreover, because the officer victim was
obligated to enfo