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3 "charged with homicide by child abuse. You could get up

_today and hope that the Court will take that into

. you still will have a conviction.

(August 25, 2011.)
THE COURT: Ms. Butts, you're here today

to 20 years in prison for that or get 20 to life. Twenty
years ﬁinimum; life without paroie is the maximum, I'm
told that you want to enter an Alford plea to this; is
that correct?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Under Alford, you're
maintaining that you are innocent of this charge.
However,‘you-have gone over the evidehce with your lawyer

and believe that it is in your best interest to plead

consideration when sentencing you. -

So you want to maintain you'reAinnocent but
still enter a plea today to homicide by child abuse?

THE DEFENDANT: Yes, sir,

THE COURT: You understand that this has some
consequences, namely that the criminal justice system

treats it as a conviction, so for all practical purposes,

. ‘Secondly, this is a strike offense, and it is
of the two-strike offense type. We have two types of
strike offenses where you get so many convictions and youl

go to jail for the rest of your life without the
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serious. This is of the two-strike type, so after today,

Court ultimately gives you, you're not eligible for

possibility of getting out? Well, we have two-strike
offenses and three~strike offenses. Two-strike offenses

are called most serious; three-strike offenses are called|

you will now have a strike against you, and if you ever
get convicted'of another strike offense, you will go to
jail for the rest of your life without the possibility of
getting out.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you still want to plead?

THE DEFENDANT: Yes, sir.

THE COURT: .This also has some consequences,

this being a no parole offense, so whatever sentence the

parole. You have to do at least 85 pexcent because you
can earn 15 percent of if off for good behavior, so just
to use a figure of, you know, 20 years, if you got that,
you would still have to do, roughly, what, 17 and a half,
somewhere in that neighborhood, but you're not eligible
for parole after sentencing.

Do you understand that?

THB DEFENDANT: Yes, sir.

THE COURT: You still want to enter a plea?

THE DEFENDANT: Yes, sir.
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THE COURT: Now, you have the right to a jury
trial, and you give up your right to a jury'trial when
you enter this plea. If you want a trial, all you have
to do is stop me and let me know. We'll arrange that for
you. 1

The State then has to present enough evidence
to convince 12 jurors that you're guilty beyond a
reasonable doubt. All 12 have to agree you're guilty in
order to convict you, and, if convicted, you have the
right to appeal. You can challende the State's evidence,
put up evidence of your own, testify if you want, and if
you don't want to testify, the judge will instruct the
jury not to hold that against you while they are
deliberating.

Do you understand those rights?

THE DEFENDANT: Yes, sir.

THE CCURT: And you want to give up all of
those rights and enter this plea?

THE DEEENDANT: Yes, sir.

. THE COURT: Are you under the influence of
drugs or alcohol today?

THE DEFENDANT: No, sir.

THE COUﬁT: Do you need more time with your
lawyer?

THE DEFENDANT: No, sir.
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THE COURT: Are you satisfied with her
representation? , |

THE DEFENDANT: Yes, sir.

THE COURT: Now,,aﬁ Alford plea, you're
basically qiviﬁg.up your right to a jury trial, as I
sald. Part of that process is, you know, you can do
things like ask the Court to suppress evidence. You can
ask the Court to —— you can testify and tell yéur side of
the étory to the jury and tell them why you didn't do it
or whatever went on, talk to the jury, give them your
side of‘the stpry: |

- You don't want to do that?

‘THE DEFENDANT: No, sir.

THE. COURT: You don't want to try to have
your lawyer suppress any evidence?

THE DEFENDANT: No, sir.

THE COURT: You don't want to — I don't know
what kind of evidence you might have or any possible
defenses, but you aQn‘t want to explore having a defense
put up by your lawyer? |

' THE DEFENDENT: No, sir.

THE COURT: A1l right. These are all things
you give up when you do that, when you enter this plea. |
But you're basically doing this because you think you

would be convicted if you went to trial, even though
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- you're telliﬁg me you didn't do it, right?

THE PEFENDANT: Yes, sir.
. THE COURT: All fight. This is your choice
and.your -choice alone?
THE DEFENDANT: Yes, sir. |
THE COURT: Has anyboedy promised you anythiné

- or threatened you to get you to enter this plea?

THE DEFENDANT: No.
THE COURT: How old are you?
THE DEFENDANT: Twenty-five.
THE COURT: How far did you get in school?
THE. DEFENDANT: Twelfth grade.
THE COURT: Do you work?
THE DEFENDENT: Yes, sir.
THE COURT: Are you married?
THE DEFENDANT: No, sir.
THE COURT: Do you have children?
THE DEFENDANT: No, sir.
THE COURT: All right. Does she understand
what she's doing,'Ms. Gay?
MS. GRY: Yes, sir. We've extensively gone
over the case and the defénseé.
- THE COURT: Do you agree with héf decision?
* MS. GBRY: Yes, sir. _
THE CéURT: Well, I find thaﬁ_her plea is
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freely, voluntarily, and intelligently made. What would
the State like to tell me?’ |
. MS. GORDON:- May it please the Court, Your

Honor: This is the codefendant of Shanita Cunningham who
pled in front of you earlier this afternoon. Again, for
the record, the MINOZR in this case, MINOR g I
was the godchild of Eriéa Butts.. She was down here
visiting frém Michigan with her godparents.

The'child arrived on October the 22nd of
2009. By November the 3rd of 2009, a 911 call was placed|
by this defendant’s mother. When EMS arrived, the
history they-were.given was that the child had fallen out
of a chair. The rectal temperature for the child was

82.9 degrees. - She was cold and rigor mortis had already

set in. When they did an examination of the body, they

found the child to have been beaten, basically, from head
to toe.. There were -- only the soles of her feet and her
pnderarms were spared.

She had contusions and burns, bruises,
swelling about her entire body. The cause of death was
multiple blunt force trauma. The injuries were of
varying stages of healing, indicating from the
pathologist's opinion they had occurred approximately
within two weeké, which exactly fits in with this

timeline that this victim had been,visiting with the
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defendant and codefendant. The defendant gave a
statement she had whipped the child for urinating on the
floor earlier that day. ‘
THE COURT: All right. - Well, I'm going to
find that there is a substantial factual basis for the
plea. We will defer sentencing to a later date when the

representative. from the victim's family can_be.available,

and you can present any mitigation at that time.

MS. GAY: You're.going to place --
THE COURT: I put on there any circuit judge

can impose sentencing.

"

(Whereupon, the proceedings were concluded.)
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PROCEEDINGS

_ THE COURT: A1l right. Ready to proceed, Ms. Gordon,

|Ms. woosley, and Ms. Gay?

SOLICITOR GORDON: Yes, Your Honor. They had to be
maintained separately in the jail.

THE COURT: 5o, do you want me to do them separately?

SOLICITOR GORDON: I think the sentencing needs to
be handled separately. I can do just one recitation of the
facts.

THE COURT: Are they--~

MS. GAY: It is up to you, Your Honor. My client has

asked that she be allowed to be sentenced separately. But I

{don't know that the other---

THE COURT: what is the underlying reason for that
rationale?

MS. GAY: My client is very meek and she may

fall apart. she may not be able to get through the plea.

THE COURT: She's already pled guilty.
MS. GAY: I know.- I understand that, but she asked if

}it could be done that way, and I do understand it may not be

something that you want: to do, but---
THE COURT: I just prefer to do it -- I have read some
of -- I have read what Ms. Woosley submitted to the Court,

her client's version of the event, and I would Tike to hear
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it together because I need to make sure that the ‘sentencing
is commensurate, and it works\to a disadvantage to do it
separately. |

MS. GAY: one thing T would say---

THE COURT: Now, if there are-some safety concerns or
something, I think I have enough deputies to take care of
that.

MS. GAY: I don't think that's the iésue. The only
thing is when Ms. Gordon told me there had been an
eva1uatidnldone of the co-defendant, I have not been given a
copy of that nor have I given the co-defendant’s attorney a
copy of my evaluation. You had mentioﬁed that the ‘
psychological evaluation had something to do with the
rendition of the events.

THE COURT: T did not say that. You're
misunderstanding what I said. what I said was I have gotten

a package from Ms. WOos1ey that gives me a fairly broad

| summary of the event as a11eged acknowledging that is her

version.
'MS. GAY: I don't ‘know, I don't know what that is.
THE 'COURT: I don't think you're entitled to have it.

| It is not exculpatory to your client.

MS. WOOSLEY: I think she provided a package to the
Court to review prior.
MS. GAY: I did this morning, Your Honor.
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THE COURT: Wwell, I'11 read everything you submitted to
me, but I don't think she's entitled to get what you gave

.me, and I don't think you're entitled to get what she gave

{me, but I'm sure I'm going to hear 1t. I'mgsure everybody

is going to tell me what happened.

MS. GAY: I understand. And I did not get the
evaluation from Doctor Webb until this morning.

THE COURT: That's fine. i'm‘going to take the time to
read it. - .I will réad it myself. I will read it when I have
the opportunity to, but T would prefer to do it all at one
time. _ ' '

MS. GAY: I understand, Your Honor.

THE COURT: We need Erica Mae Butts and Shanita
Cunningham.

(WHEREUPON, the defendants enter the courtroom at this
time.) _ _ _

THE COURT: This is the state of South Carolina
versus Erica Mae Butts, 2010-GS-10-4123, and the state of
south carolina versus Shanita cunningham; 2010-GsS-10-4127.
Both 1ndividu§1s pled guilty before Judge Young on August

| 25tP of 2011 to the offense of homicide by child abuse. The

plea was qualified and accepted by Judge Young, but sentence
was deferred.

Ms. Gordon represents the State. Ms. Cassandra woosley

_represents Ms. Cunningham, and Ms. Lisa Gay represents Erica
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Mae Butts, o

Now, why was sentencing deferred?

SOLICITOR GORDON: Your Honor, Ms. Butts and Ms.
cunningham were both scheduled for a trial docket in early
september. . They indicated that they wanted to plead. The
family was in Michigan. So, as to---

THE COURT: The victim's family?

SOLICITOR GORDON: The victim's family was in Michigan.
we did have a plea and -- so the family would not have to
come for a trial, and because we had additional out-of-state
witnesses who were going to have to come for trial, we went
ahead and did the p]ea.éort of right after they said they
would do 1it, mﬁthiﬁ a couple days. That didn't give ;he
family time to get here,

THE COURT: Are you saying it was deferred so the
family could be present?

SOLICITOR GORDON: That's cofrect; your Honor.,

THE COURT: oOkay. Since the plea has been qualified
and accepted, if the State would provide the Court with a

summary of the facts, then I will be glad to hear from any

| of those present that wish to be heard on behalf of the

famiTly, and then, after that, I will hear mitigation for Ms.
cunningham, which is Ms. Woosley, and then Ms. Butts from
Ms. Gay.

SOLICITOR GORDON: Thank you, Your Honor.
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If it please the Court, Your Honor.

The defendant and the co-defendant had been basically
babysitting the MINOR, gEEIMINOR [l She was three
years old at the time. She had come down to charleston on
october 22" of 2009 with Shanita Cunningham from Detroit.

THE COURT: And what is -- tell me again the date they
came.

SOLICITOR GORDON: They arrived in Charleston on
19 -- october 22" of 2009.

THE COURT: And Ms. Cunningham?

SOLICITOR GORDON: She came with Ms. Cunningham.

THE COURT: What was her relationship with Ms.
Cunningham?

SOLICITOR GORDON: The MINOR's mother and Erica
Butts had been lifelong friends. Erica and Shanita were a
couple and had been for several years. The MINOR yas
coming for vi sitat'ioﬁ, the MINOR, the three year old.

THE COURT: When you say visitation, what kind?

SOLICITOR GORDON: She was just coming for a visit

twith her mother's friend and Erica and shanita had a child,

which was actually Shanita's child. kind of
considered Tike é sister and so she looked forward to
seeing who she really Toved. She came for a visit
and planned to stay for maybe a month or so.

on November the 3'd of 2009 there was a 9-1-1 call.
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‘child.

That call was placed by Erica Butts®' mother.

when EMS arrived they found the.child.to have bruises,
marks, scérs, cuts, contusions a]1 over her body, some
fresh, some old. At the time of Ems" arrival themchﬁ]d had
a rect£1.temperature of 82.9 degrees, She had expired long
before 9-1-1 was ever'éaJTed.r . ;

As the investigation continued it was Tearned that both
shanita and Erica had been spanking the child, since she
arrived. for numerous. occasions of peeing on the ‘floor.

Your- Honor, I passed up a ¢D from the autopsy. The
autopsy indicates that this child was beaten. she was

beaten to: death. 'There was not-a place on her body that was

| spared, -absent the soles of her feet. .She had a gash to the

back of her leg to which Ms. Cunningﬁgh admits to
1nf11ctihg,:buf~saying she. didn't even realize she had ‘done
it. ‘

The State contended if you are beating a child to the
pdint you don't eveﬁ'reqjize-you caused.that, that there is

no telling what e1se'yoh could have .been doihg to that

.Your. Honor, they did a search warrant of the home.

| There was blood that matched [VINOR [l on the walls and on

the couch. There were numerous broken hangers found in the

bathroom and in the closets, and if you-have‘read‘even

shanita's statement,-and according to Erica, these two
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basically watched while the three year:old girl died.

she was unresponsive. Her eyes were closed. .They
could not awaken her, and-instead of calling. for help or.
seeking medical attention for her, they tried to protect
themselves and did nothing. It wasn't until Erica was
apparently freaking out and she called her mother, and when
her mother came over, her mother said they had to call
9-1-1, '

Youn-Honog, based on that, we‘ﬁquld ask for the.maximum
sentence.

The victim's famiTy is here and 1 think they would 1ike

to speak, and they have provided me with just some

photographs of the child from just -- Just to .show what a

beautiful child she was.
Your Honor, I failed to mention one thing.

when EMs arrived Ms. Cunningham was gone. She had fled.

.| she had stated to police, when the police were calling her

and telTing her to come back, she had stated she was leaving

with GHIGEN" She was on her way to Michigan. As it turns

| out she had never lteft. So, she was just not cOmp1ying with

the police requests and commands to come back. Telephone

records indicated she had never -left charleston. She was in
2 hotel in Ladson. sShe has since admitted to that. She-was
not out-of-state, but she did 1ie to police and say she was

already halfway to Michigan, and she wasin Ohio.
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Your Honor, if I may also submit, the pathologist
indicated these injuries did not occur at one time. This

was a culmination of a continual beating. The estimation

‘was about two weeks, which just happened to coincide with

the exact amount of time this child had been in shanitd and
Erica's care. - 7

THE COURT: I.will be glad to hear anything further
from the State. : '

SOLICITOR GORDON: Your Honor, the family has come from

| michigan. I think there are three family. members who would

like to speak on behalf of EMINOR .

THE COURT: Certainly. I would be glad to hear from
them, and if they would tell us their names for the record
and spell their 1ast_hﬁmes for the benefit of the court
reporter.:

TOYI LESTER: My name is Toyi, T-0-Y-I, last name

| Lester.

In 2007 I was diagnosed with uterine carcinoma and
everybody that knows me knows that I Tove children, and it
was my dream to start a family. MINORgE would share her
mosf précious quesfions - we were shopping buddies, did our
nails together. -she Toved -to get her hair done. She loved
to look good. We were just -- she was so special and we
were amazed at how smart she was:

I could teach her something and she could remember it

10
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the next time I seeﬁ her, and I would be doing my homework
at my laptop. She would pick up.my book and pick up a
pencil and paper and say "I'm doing my homework, too."

A therapist taught me to write a letter to help me deal
with my grief. So, I share this with you today.

MINOR- I told you that you were special and that
some day -everyone would know your name. Never in a million
years would I have thought it would be for something like
this. X

T enrolled you in Detroit Winthrop Academy because of
your love for music. fhere you werefwith_your leotards and
tights looking so pretty. You got into class and looked
around and immediately made. friends. Everybody was always
drawn to you. ‘

once the instructor started feaching and the music
started you started_to dance on your own. It was such a

funny sight. we did not expect you to take over the class

and the, only thing your mom could do was Taugh. .She was

always .over the top. i
So, what I want to say to the Court today.is that I was

| cheated, her-mom was cheated, her dad was cheated, everybody

was cheated, the whole world was cheated of an extraordinary

| individual and I would Tike the maximum sentence imposed.

THE COURT: Thank you, ma'am.
LANITA NICHOLSON: My name is Lanita Nicholson. .I'm

11
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Toyi's mother.

THE COURT: Yes, ma'am.

LANITA NICHOLSON: When we first met MINOR. she was
in a diaper, and we immediately fell in Tove with her. she
got into‘'our hearts. She would walk by our house, pull out
her Tittle pistol from the diaper and go pow, ?ow. I knew
from that day forward she was somebody to be reckoned with.

we took MINORJEE and 1eshia and Toyi home. They were

‘there for over a year and we were so close.

M]NOR. became my special p_r'ec1'0us little girl. we
cooked together.” we ate together. when I did my homework .
she would say do it Nana, then we can play afterward.
Homework, Nana, do your homework.

It was always something with her. we shared a Tove for

cookies and the night before she Teft that was our Tlittle

special treat. Wwhen I arrived home she was already getting

her hair braided for her trip here to South Carolina and
this was not her first v1s1t here. She came to visit
shanita and Erica twice befor'e

The year before she had been, and she stayed for about
a week, she had a good time with Earlier in the
year, 2009, about March, she was there visiting with them
for about two weeks. I talked to MINOR on ‘the phone
every other day.

when she visited this time it was different and I could

" 12
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feel something wasn't right. I used to think everyday,

saying how come someone won't let me talk to MINOR I

called the number. No one would answer. I would Teave a

message. No one would réturn my call. I used to think

| every day somebody needs to let me speak to MINOR. I

haven't spoken to her. 1In the past I spoke to MINOR
every day, and sometimes more than once a day, and I
couldn't understand why I couldn't speak with her this time.

It was a great loss to us. MINOR | and Ieshia, on
several occasions, had established mommy and daughter day.
They would go out, just the two of them. They would go
sometimes where there was a playground where she would play
and ride and they would talk.

MINOR : was such a special and unique pérson:that
wherever she went she got pe0b1e's attention. The former
mayor of Detroit, on one occasion when they were having mom
and daughter day at a restaurant, was .so infatuated with

her, her conversation she was having with her mom that she

‘ended up taking a picture sitting on his lap and it was Tike

that everywhere she went.

My neighbors, sometihes she would be outside in the
summer playing in the pool and they would play Marco Polo.’
My neighbor would say whose voice is that. She would play
with my other neighbors up the street, their children, with

adults. She wasn't afraid of anything, and I want to

13
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mention that too §he had a dog, her own, cat. The girl got
the cat for M|NOR| when she was -- a cat named Dash.
Everywhere she went -- before she got Dash, there was Sky.
sky was a Terrier.” No Fear Sky was about eight weeks old
when she came.

M]NOR- was instrumental in helping us train her.
sometimes, when they would come downstairs for breakfast, I
would say JIMINOR stop kissing that dog. She would be at
the kennel, once again, kissing sky. Wwhen I would turn my
back she would let sky out. she would then sit on sky and
feed her.

Today I can.tell you Sky 1is the_mi1dest tempered dog
evér, a Bull Terrier. They have a bad reputation. she was
very instrumental in Sky being as gentle as she is, and she
loves children and, and she ‘s such a great loss. Sky had
puppies and M|NORI wasn't there.

My daughter-in-law was pregnant and-she had the baby.
Nﬂ““()Fﬁ didn't get to see her because she de11vered two
months early. She was in ICU. She knew she was coming, but
she never got to see her because she didn't get to come
home.

MINOR . was ours. Chr}stopher came. She.didn't get
to see Christopher. He was.in ICU. He was born in -

and he stayed there. MINOR[ had come here. So she never

got to meet him. She knew these babies were coming, and she
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would tell me a baby is coming. I can't wait to meet the
baby. But she never got to see them.

My daughter's wedding was derailed. MINOR | was a
participant. My daughter's wedding didn't take place. It
was rescheduled, butMINORgEE was buried in the dress that
she was going to walk down the aisle in my daughter's
wedding, and we went to the funeral home. I held her hand
as ;|1y niece braided I'-]er hair on her Tifeless body.

when she Teft us she was fine, so full of Tife, so
happy, just enjoyed Tiving, just loved people. No matter
where she went she never met a stranger. Everybody Tloved
her and I know she touched so many people.

My neighbors, all they want.to know -- they had a
candle 1ight vigil on the side of the house. My neighbor’'s '
children, grandchildren were so touched. They took their
piggy bank and they brought it over and said can we help
MINCR

I want you to do something for MlNOR.-. now, impose the
maximum sentence, and may I mention, Your Honor, that
MINOR : loved Erica., IYeshia loved Erica. She trusted her
implicitly with MINOR B I said, "Teshia, MINORp doesn't
want to go visit this time.” she said she'll be okay, but

that's not what we got, and I want you to know when fMINOR

{left us she was sound in mind and in body.' When she first

came to our home she had a severe case, psoriasis. I worked
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with her and worked with her. Her skin was beautiful.
Everywhere we went shé was beautiful. we went to auto shows
and she had on my hat. You cou1dn*% even see her hair. She
had on a big jacket. I had on a hat and a jacket, but some
Tady that was a model said who is that Tittle girl. Her
face, she said she could be in pictures.. She. could be a
model. . Look at her face. It's-perfect in shape and form.

I informed Teshia Tater what she said. I gave her the

woman's card. Nothing came of it because MINOR. did come

and visit and we didn't get her back. we sent her alive and
well and she returned to us in a box.

I would please ask you impose the maximum.

Thank you for hearing me.

THE COURT: Anyone else?

SOLICITOR GORDON: We have one more.

Ieshia.

IESHIA RICHARDSON: My name is Ieshia Richardson. I
was [MINOR |} mother.

MINOR g had such caring---

MS.. GAY: Your Honor, could.she sit down?

IESHIA RICHARDSON: I know in Tife ;erribTe'things
happen, but :MlNOR. didn't deserve anything she got.
Nobody deserves what she received. '

I can't be1ieVe‘that the situation finally happened

| this way. 1'm sorry foMINORZEEE 1I'm sorry I have to deal

16
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with this. I'm sorry for théir parents who have to deal
with it. Everybody involved. Not just me.

I loved MINOR

i with all my heart. I will never
forget her, and all I have left of her is clothing, shoes,
toys, and a lock of her hair. I wake up every day hoping
this is just a nightmare, that I'm going in the next room
and my daughter is going to be %nithere playing or on the
phone, anything. Just not this. I wouldn't wish this pain
on anyone.

But MINOR| deserves for justice to be served. she
was killed at the hands of two people who I trusted, who she
trusted, who she loved very much, and she didn't return.

AlT I ask is that justice be served on her today, that
she finally can seriously rest in peace, and there may be --

just maybe I can breathe a breath of fresh air without

crying. -’

I wake up in tears. I go to sleep in tears because the
best part of me is not here. A1l I have Teft is the hollow
shell. IX'm past being sad about this. I am angry. I am
very, very angry. I'm consumed with anger and all types of
emotions that I can't express nor understand. I just seek
peace of mind. I need peace of mind and MINOR- gave me
that, if only for three years.

Your Honor, please, please, please, I agree that the
maximum sentence should be imposed and I'm sorry that that
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is the way I feel, and I know this is going to be hard on
me. It is going to bé hard on everybody.

SOLICITOR GORDON: Your Honor, I think that is all the
family that is going to speak. I would 1ike to add, you
know, sometimes we get homicide by child abuse cases where
the child usually has a head injury when someone has lost
their temper one time and the child got struck or hit and it
turns out to be a fatal blow.

This case is different. This wasn't lose their temper
one afternoon. This was repeated conduct over two ' weeks. I
mean they 1iterally beat the child to death and then sat
around and did nothing. So, every day that they beat that
child was another conscience decision to choose their 1life
over IWNOR- and we would ask you to take that into
consideration.

THE COURT: Is there any indication as to why, what
precipitated these beatings? ‘

SOLICITOR GORDON: The only information we have is just
from the defendants themselves saying that she peed on the
floor and she was getting beaten for having an accident.
she was three. She was potty trained, Your Honor, which I
have spoken to the pathologist. The child at the end, I
don't know when this injury occurred because they could not
date it specifically, but she had such an injury and you
could see it in one of the autopsy photographs, right above
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her pelvis, thaf it's possible that she had lost control of
her bladder because of the beating, and so their own
beatings precipitated additional beatings.

THE COURT: Is there any indication the other child -in
the home had any problems?

SOLICITOR GORDON: The other child in the home gave a
forensic interview of what she heard happen in the house.

THE COURT: How old was she?

SOLICITOR GORDON: °That child, I believe, was seven at
the time.

MS. WOOSLEY: She was eight, Your Honor.

SOLICITOR GORDON: I apologize. She did not have
physical injuries, Your Honor. MINOR ' was, for whatever
reason, the target. |

THE COURT: She indicated she had observed or heard
some of what was going on?

SOLICITOR GORDON: Yes, Your Honor.

THE COURT: Was she able to repeat that?

~ SOLICITOR GORDON: sShe was able to repeat that, and she
was there, her mother left with her, but she was there as
MINOR | died. She talked about MINOR' not opening her
eyes. She was able to view them try to awaken her. So that
child actually had to watch as her best friend, who she
thought of as a sister, died.

THE COURT: Were there other family members who didn’t
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wish to address the Court?

'SOLICITOR GORDON: That's correct. We have other
family members here. .

THE COURT: Does the State have a position on

sentencing?

SOLICITOR GORDON: . Your Honor, the State would ask for
the maximuﬁ'sénfence to: be imposed. I'm sorry. we have
other family members who want to spéak.

THE COURT: Yes, sir.

MICHAEL TEE: My name is Michael Tee.

THE COURT: Spell your Tlast name.

MICHAEL TEE: T-E-E.

THE COURT: Thank you, Mr. Tee. |

MICHAEL TEE: I am MINOR | uncle, and I never got a
chance to meet her until the funeral.

I got a call from my mother and father in Miami, and we
were at our business that night. Wwe c10§ed, closed early
because it was ﬁust unbelievable. The Richardson family and
Tee family, we ask for the maximum. That is what we ask.

SOLICITOR.GORDON: Your Honor, Detective williams, who
was the Téad detective, may also want to speak.

THE 'COURT: Certainly. oh, I'm sorry,

Ma'am, I apologize.

CASSANDRA WILLIAMS: Good morning, Your Honor.

Two years ago today a three year old was seen lifeless
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in the hospital bed. Her body wasn't soiled, but it was

covered in scars, Each scar tells a story of how she was
beatén, whipped without Tove, without compassion in every
disregard.

with that being said, those pictures, those reports you

may read, they don't compare to what we saw.- I hope that

| you give the maximum that the Court will allow to, these two

people. ‘ _

THE COURT: Ma'am, tell us your full name.

CASSANDRA WILLIAMS: cCassandra williams.

THE COURT: Thank you.

SOLICITOR GORDON: Just so the record will reflect,
Detective Tiffany Snapp,lwho also worked on the case, is
preseﬁt in the courtroom today.

summerville Police Department worked very hard on this
case and they have been <involved throughout the process.

THE COURT: Anything further?

SOLICITOR GORDON: That's all, Your Honor.

THE COURT: If you all will give me one moment to read
what has been submitted by Ms. Gay, and then I will hear
from both, from Ms. woosley and then I will hear from Ms.
Gay. _

Any cbjection from the State?

SOLICITOR GORDON: No cbjection.

MS. GAY: No.
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(T- Y- TN . (Y. T G TR N )

MS. WOOSLEY: No, Your Honor.
THE COURT: This is going to take me maybe about ten
minutes. ‘
okay?
(Pause;)
THE COURT: A1T1 right. Ms. Gay, Ms. wWoosley, I will be
glad to hear from you. ‘
MS. WOOSLEY: Thank you, Your Honor.
May it please the Court.
shanita cunningham has told me she is very sorry for
what happened to MINORJgin this case. -I just want to go
through some housekeeping matters to put on the record.
" THE COURT: Sure,
Ms; WOOSLEY: Ms. cunningham asked me about an Alford

plea in this case. I told her an Alford plea, there is some

benefit. There was some benefit to pleading straight up to
the charge of child abuse. I told her'I did not.think an
Alford plea was apgrbpﬁiaté‘in-this case with all the facts
in the case.

THE COURT: Did you also explain to her the Court still
treats it as a guilty plea? ’ - ‘

The question still would require. her to admit her
guilt? |

M5. WOOSLEY: Also I told her the minimum sentence

cannot be suspended. I just wanted to put that on the
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record. I had explained that to Ms. Cunningham.

THE COURT: That has always been the Court's posture.

MS. WOOSLEY: Correct. I just wanted Ms. cunningham to
hear me tell the judge that as well.

Judge, Ms. Cunningham was 23 at the time of this when
MINOR | came to visit with her. During the course of
preparing for a trial in this case we had decided that we
wanted to plead-guilty and Shanita does admit to some of her
guilt in this case. '

we also signed an agreement with the State saying that
shanita would testify against her co-defendant, Erica Butts,
at trial, and she would be very valuable to the State.
Although shanita does admit her involvement in [MINOR |
death, we believe she is less culpable. when she was ‘
arrested she was arfested under the aiding and abetting part
of the statute and subsequently was indicted for the
principal part of the statute as well.

shanita cunningham would have been very valuable in
that Erica Butts' DNA was found on duct tape. Ms.
cunningham would have been prepared to testify about Erica
putting tape about her face.

Additionally, when I spoke with the pathologist, she.
told me she could not determine how long the wounds had been
on the body. The State said two weeks. It could have been

~

anywhere.
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THE COURT: well, I think, from'fhe Court's experience,
having seen the autopsy photos, the child came to South
carolina with no bruises. .

MS. WOOSLEY: <Certainly there were many old bruises and

| there were many fresh bruises. We agree with that. We just

do not kndw exactly the day they arrived, that two week
period that MINORyE had been in Charleston.

THE COURT: I'm sorry. Repeat.that. I didn't
understand the Tast thing.

MS. WOOSLEY: MINORl had been in charleston for
exactly two weeks, and we're not agreeing that the beating
started the ‘vef‘y first day. that MINOR came to charleston.
We do admit, throughout the course of MINOR- being in '
charleston, that both Erica and Shanita would hit her for

urinating on the floor. shanita never knew that the

{injuries were 1ife threatening. There were multiple

injuries in this case, and she does understand that -- she
understands that the lack of healthcare is under the statute
as well. she‘is admitting her guilt.-

shanita cunningham, as a child, she was physically and
sexually abused. She was beaten by her stepfather with a
belt and switch, dog leashes from the age, age of four to
ten. When she got between eleven and twelve she would still
get beat with a switch. she also got hit with the hands

more.
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At twelve years old, because of all the physical
violence in her 1ife, she had to go into placement because
she kept trying to run away from home because she wanted to
run away from the violence. She was in placement, and while

she was in placement, her mom and her step-dad separated.

so once she got out of placement, her and her mom began to

have a good relationship with one another.

As you can see in the report, the doctor who evaluated
Ms. cunningham said her experiences as a young adult
affected her growing up. It is not, tin my culture or many
cuTtures -- excuse me. Let me rephrase that.

In her culture, she was hit and nothing severely
happened to her. You had to follow what you were born with
and one hitting, corporal punishment, is allowed to a
certain point and it got out of hand in this case and we
admit thaf.

shanita never knew that the injuries were life
threatening in this case. When fMINOR was sleeping and
she did not wake up, Shanita did try to do CPR to MINOR'
to get her to wake up. They did not know that she}was '
passing away.

In addition to that, she has her young daughter,

who is now ten years old. has never been -- DSS has

'| never been dinvolved in EEulll upbringing. SEEEN would

really 1like to see her mother home with her.
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She ﬁas at the home when this happened. She.does say
that ‘'she knows that her mom never meant to injure IMINOR
also says:that she sometimes -- she never experienced
any physical viotlence herself, and if she did get hit on the

‘hand, it never hurt. It never left markings.

shanita has been around children her entire life. she
has always been a babysitter. She has always been loving
and caring.

I have submitted Dr. Holcovich's report, her statement,
Erica’s statement, and the Tetters from and her
mother, and I won't go into them because you have already
read them.

Your Honor, Shanita is 25 years old. She has
a daughter that doesn't have a father in her 1ife. Her
daughter is l1iving wjth her mother right now in Michigan.
Her mom tried to be here today, but her brother couldn't get
off work. So they could not make the trip down from
Michigan. ' |

we would ask the Court to impose a mandatory minimum
sentence of twenty years in this case. shanita Cunningham
did not realize what -- that the irijuries were causing
MINOR to pass away. 'Shanita was cooperativerwith the

State and would have been cooperative at a trial against

{Erica Butts. She is very sorry for what she has done, and

I'm not sure if she would Tike to address the Court or not,
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but she has written a letter. She would 1ike to read it for
the. Court.

THE COURT: <Certainly. You may proceed.

SHANITA CUNNINGHAM: I would Tlike to first express that
I -~ how sorry I am any of this ever happened. She trusted
me and I failed. |

There is not a day that goes by I don‘t wish I could go
back and change everything. I understand I'm here before
this Court for a decision. I take full responsibility. You
need to know none of this was intentional. I want to
apologize to my mother as well as my daughter completely for
you-all's anguish and heartache. This has affected many
Tives and to all those people I want to apologize.

Your Honor, I beg for your mercy. I will never
purposely or maliciously hurt anyone. I have always tried
to be a great mother and help all kids. I have been taking
care of children since I was twelve and have always been one
who kids comelto to have a fun, safe time.

I want to somehow remedy this as soon as I may. One
day soon I'm praying I}m able to obtain a degree and, once
again, be someone who is helping and contributing to my
family. Again, I sincerely apologize to each and
every individual affected by this.

MS. WOOSLEY: And lastly, Your Honor, just to get an
idea, Shanita did get pregnant with SthteB in the ninth grade
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and'She.cbn;iqued to graduate from high school with her
daughter. She also went to school for cosmetology, for
massage therapy.

Excuse me, Your Honor. '

she has been productive and she's gone through some
struggles. A Jlot of people, a lot of my clients; if they
are pregnant, in the ninth grade, it is ‘very hard to finish
school. She did have the determination and will to finish
high school and continue her education.

Again, we would ask the Court for the minimum
sentence of twenty years.

THE COURT: Ms. Gay:

MS. GAY: Thank you, Your Honor.

THE COURT: You:re welcome.

MS. GAY: This is just such an unfortunate day. There
is just no way -- we took a ten minute break and people
would come up to me, it is just so hard to be-here, it is
hard to be in this spot, hard to be in any of this'pro@ess.

Erica is here with her family. Her mother, who is the
one who Teft the courtroom earlier and came back, she would

Tike to ‘address the court at some point. Your Honor, she

| has other family with her here.

Erica is a really mild person. Meek may be the best
way to describe her. She is--- the family are astonished

that she's here today in this situation. Never would
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anybody have thought that she would ever have done anything
to a child, allowed anything to happen to a child that would
Tead to the child's death. It was beyond anything that
anybody who knew her could imagine. )

she Toves the MINOR's mother. she Tloves the
MINOR, she's.best friends. she was given the job of
taking care of the child and felt that, you know, the child

would be safe in her home. she was actually the guardian of

) during the period of time that her co-defendant could

not be with the child. So, she was the primary caregiver of
that 1ittle child and there is just nothing that would have
prepared anybody for this situation.

one thing I have handed up this morning which I know
you read, two things, was the report from Musc, which
obviously we discussed when she entered her plea, because
when you see a client 1ike this, you just -- you A
immediately, from my twenty years of doing it, go is there

some organic problem, is it a mental health problem, you

-know,, what ,can be going on?

so I. had her evaluated by MUSC where they found she was
not only.competent, but also criminally responsible and that
report is provided to the Court. And then I just wasn't
comfortable with -- I felt 1ike, from talking to her mother

|and from talking to several of her friends and getting

e-mails and statements.that I have provided to Doctor Wade,
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Your Honor, about the history of this couple, this defendant
and co-defendant, my client and the co-defendant, I just
wasn't comfortable that I had done everything I'm sﬁpposed
to do because, as a defense attorney, we're supposed to find
defenses. We're supposed to help a client find some kind of
way to justify, might be the right word, something that had
happened 1ike, this.

so everything that I was told was that her family does
not 1ike their relationship togetﬁer, and that her fam%]y
had tried for years to have her, I guess, break up with Ms.
cunningham and break that relationship. I think part of the

problem is the entire time that they were involved 5y has

‘always been involved and.she has grown very, very attached

to Ms. cunningham's daughter, and sees her as her own
child, and she1 over the years, they have had violence
between the tw6 of them, as Doctor wade's report said.

He reported an abusive dysfunctional relationship with
Shanita cunningham, who is controlling and aggressive, and
he also said her reports of numeroius individuals, which he
cites in the reports, Ms. Ccunningham often was physically
aggressive in her behaviors toward Ms. Butts, who
remained fearful.

Now, in my practice I tried very hard to expand on that
to see if my client would open up to me about some stuff

that maybe I could provide to the psychologist to help her
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create maybe a Battered wWoman Syndrome defense. Erica would .
never do that. She would never tell me anything bad about
Ms. cunningham. She Toves her and has loved her for years,
and what happened in that house that day, whether they both
just -- I think what the worst part is there is no specific
incident that led to death. I mean, -as the coroner
reported, it was a hjstory of, you know, bad beatings' that
resulted in a 1ittlie tiny child being, her <immune system
being diminished as she was being beat, but there is no
specific incident that you can say Erica, can you tell me
what happened two hours before, three hours before that
would have led to this child dying.

There was the s+ituation where she fell in the bathtub
or something. There was blood in the bathtub, but it is
very possible that there was this big bruise on the back of
her head and Erica described it as a fall in the bathtub,
and then there was an area on the back of her leg, which I
know you have seen pictures, which was horrible looking and
Ms. cunningham has admitted, at some point, she administered
a beating that led to some bad injury, and I believe that,
after that point, they both say that they treated it with
alcohol, which I think made the skin just, you know,
degenerate or sbmefhing because---

THE COURT: I can't imagine you would use

alcohol. It must have been excruciating.
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MS. .GAY: They tell .me ~- I think what ended up
ultimately happening, it may very well be that situation
really diminished the child's immune system. I'm not making
any excuses for what went on in that“ﬁbuseho1d in the eleven

‘days. She has never denied that she was there, that.she

‘participated, but the-problem is that she can't give me, as

her defense attorney, -a specific beating that would have led
to something that Tooks, 1ike what is in the pictures, and

that is the truth, and ; have sent her to two different

| psychiatrists and psychologists tﬁying to see if there is

something: that I'm missing, some kind of version of the
facts that I'm rissing, and she has.admitted her -
responsibility. - '

_She's pled guilty. she's: here today to beg for mercy,

-| but she's so mild and so meek and normally not this type

person at all that it is just really difficult, it is
difficuﬁt for mé and her family, but she's here not‘saying
anything. She:never turned on anybody else. She névgr said
she did this, "this, and this, it is really her fault. She
riever said that and she never did that. she's here to
dccept responsibility for her own Tife and her own acts and
I'm sure she would Tike to address 'the Court and I know her
family would.

THE COURT: Absolutely.

MS. GAY: But I would just ask you to please know that
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nothing in her 1ife -- I think-Ms. Cunningham has had some
violent situations that have occurred in her 1ife before,
but nothing-in Erica's Tife would indicate that anything
Tike this would have ever been -- I mean the MINOR's mother
would.have believed that Erica ﬁoqu}have taken care of her
child, and it is just so unfortunaté, Your Honor, and such a
hard-day, and we just ask you please to coﬁsider Fhe.minimum
sentence. *

she's only 25 years old, and that is a very, very long

‘| prison sentence and she knows that and she knows where she's

going and, she knows why and we would just ask you to please
consider the possibility of being merciful in this
situation.

-I know her mother was one of the witnesses, I guess you
could say, in this case. Her mother is the one who actually
called 9-1-1, and her mother has spoken directly to Ms.
Gordon at the Solicitor's Office because she was interviewed

as a part of this case, and she told me, during the break,

| that she was very concerned because Ms. Gordon was talking

| to her obviously.because she's a State's witness and my

client's mother, whose name is LabDonna Butts, openly told
her as much as she could tell her about the situation, and
she said that Ms. Gordon told her that she would ask for
twenty years.

Now, whether she did or didn't or whether she's
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changing that or not,-but.that was something today in the
courtroom ;hat her mother ‘was veryfhpset-about.

I think that the only thing I would say, in conclusion,
Your Honor, is that whatever happened in the house after the

child began to get sitk‘anQ'u1timate1y died, neither Of .

-these two- people were prepared to deal with. They did not
| have the skills, they did not have the matur"i_ty to know what

they were supposed to do, and then they called her mother
and, you know, she_céme and said okay, this is what we need
to do, and as the sSolicitor stated, my client has
consistently been very remorseful, very upset. I think she
referred to it as completely freaking out about the
situation, unable to -- unsure what to do because Ms.
Cunninghém was on probation from another state, and so that

was, I think, one of the problems 'with the EMS, with calling

9-1-1, and, ultimately, not to put blame in any other place,

but she did leave and take:her-chiid and teft because she

didn't want to interact with the police, and so I think that

‘was one-of the ‘issues that was presented when the child was

'sick becduse she has some kind of problem with that and was

not supposed to be in‘this- state.

And so I would ask---

THE COURT: You didn't tell me if either of them had
any prior-record. That is a valid point she raises.

SOLICITOR GORDON: Your Honor, Ms. Butts does not
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have a prior record.

shanita cunningham did have a prior forgery.

THE COURT: Okay.

SOLICITOR GORDON: An adult record.

- THE COURT: From what state?

SOLTICITOR GORDON: The probation was in Michigan at
some point, but I feel Tike it was from Indiana.

MS. WOOSLEY: Indiana, and if I may address the Court
after Ms. Gay, one more time.

THE COURT: A1l right. Ms. Gay, I apologize.

MS. GAY: I was just saying I think that was one of the
factors that was going through all their heads when they
were deciding whether they should call 9-1-1 or not call
9-1-1, Then, as I said, they called her mother who said all
right, 9-1-1 is going to be called and Shanita Teft.

Ms. Butts does want to addreés the Court.

THE COURT: Yes, ma'am.

LADONNA BUTTS: I'm LaDonna Butts, I'm Erica's mother.

THE COURT: Yes. | “

LADONNA BUTTS: I just want to say, first of all, I
know what the family is going through and I'm sorry that you
all have to deal with this.

MS. GAY: . And one thing I would like to say, she had
two daughters killed in a car accident in 2001 I believe it

was?
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LADONNA BUTTS: Yes.

MS. GAY: They were small éhi]dren and they were .
siblings of Ms. Butts. So when she says I know what you're
going through in terms of losing a child, she had lost two
children of her own and I just had forgotten to mention
that, Your Honor.

THE COURT: Yes, ma'am. |

LADONNA BUTTS: And I honestly know how she feels, and
I just want to say that I feel that my daughter was in a

messed up relationship. Before this incident I had. talked

to Erica for six months, until the day she called me,

because I knew me talking to her and dealing with her made

‘her relationship bad and the consequences to her would be
{ bad.

So I‘tried to stay away so she wouldn't have to deal
with the conseguences from Shanita and Ieshia and her having
been friends since they were kids and they grew up in the
same neighborhood and Erica was there when ['NORg was
born. Erica has been in [MINOR [ Tife for three years,
constantly, not one month out of a year, but whenever she --
she had just moved to here for a year and whenever she was

MINOR' and I know in my heart that

in Detroit she kept |
Erica would not do anything to hurt MINOR- and I just ask
you please don't send my child to jail for the rest of her

Tife and I know she didn't mean for this to happen.
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THE COURT: Anyone else?

JESSICA BELL: Erica, no matter what anybody think
about you, we Tove you and you know that. You sent her down
here for Erica to take care of her, but everybody -- the
evidence is showing something, but nobody really knows what )
happened. Like they paint the picture that she's a monster,
she is not. This is my sister.

when my mom was gone, my sister was there. She dropped
out of school. She raised us and not one of them years when
she was getting up, putting us to school, she.never put
hands on us. She would never hurt a child. she know how we
feel. she wouldn't do that to MINOR She know how it
feel to lose a child, lose kids. She wouldn't even hurt a
child.

So I'm asking, Your Honor, please don't take my sister
away for the rest of her life because I already lost two and
I just beg that you.pTease give her any type sentence or
anything. we're so sorry. That's all I can say for you
all.

Thank you.

THE COURT: Yes, ma'am.

Tell us your name for the record.

JESSICA BELL: Jessica Bel], B-E-L-L. -

THE COURT: Anyone else?

MS. GAY: No, Your Honhor.
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THE COURT: Yes, ma'am.

MS. WOOSLEY: Your Honor, just briefly.

The reason why Shanita left that day, she told me Ms.
Butts told her to take from j_t‘he home so DSS wouldn't
take right away. She wanted to get to her
grandmother, to her mom. That is why she Teft the home that
day. ‘

She wasn't fryihg to avoid the police. she was just
Tooking after the safety of and Abigail walsh told
her, she contacted Abigail Walsh in the beginning and she
told her not to turn herself in until a warrant was issued

for her arrest. when the warrant was issued she went to the

- police station and turned herself n.

SOLICITOR GORDON: Your Honor, in addition to Ms.
Cunningham's forgery, she also, in '06, had a misdemeanor
assault out of Michigan, Detroit, Michigan.

MS. WOOSLEY: That was dismissed.

SOLICITOR GORDbN: It is not indicated here, but 1
don't have a certified conviction for it.

Your Honor, regarding the plea agreement that Ms.
Cunningham signed right before as we were getting ready for
trial, both defense attorneys said I think my girl will
turn, I think my girl will turn. In the end, I sent them
both the same, if they wanted to enter that kind of plea
agreement, to testify, but they both pled guilty the same
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day.

So the State never actually entered into an agreement
with them and Ms. Cunningham didn't provide any cooperation
with the State. The statement she gave to her defense
attorney was turned over to us when it was turned over to
you.

THE COURT: So you're saying that any representation
that somehow this, in any way, affected the State's decision
on prosecution, there wasn't anything you perceived would be
beneficial to you?

SOLICITOR GORDON: Your Honor, she never, she never did
cooperate. 'So I don't know what she mighf have said. But
she never did cooperate with us. At some point I was
contacted from both attorneys saying I think my client will
cooperate. We were prepared to go forward with neither of
them. We didn't require either of them to go forward and
there were no offers on the table.

THE COURT: And are you saying they both pled guilty?

So it is really -- you don't know if anything
appreciable would have resulted because both of them pTed
guilty on the same day? .

SOLICITOR GORDON: Correct.

THE COURT: And they both were willing to testify
against each other?

So you-—-
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SOLICITOR GORDON: . Exactly.

- MS. WOOSLEY: And it is my understanding, Your Honor,
just to be clear, that Ms. Gordon had been talking to Ms.
Butts about it because she's a witness in the case, and I
told her that shanita, that day, was going to.enter into an
agreement ‘to testify against Erica Butts at trial. After
that, then through phone calls, conversations recorded at
the jail, after that is when I believe Erica Butts decided
to plead guilty to the charge, after she realized that
shanita Cunningham was willing to testifi, and Ms. Butts
contacted Shanita's mom in Detroit and had phone call
conversations. '

So I'm not sure if that enticed Erica Butts to plead
guilty to the charge. I know that Shanita Cunningham pled
prio} to Erica Butts and we thought there was going to be a
trial.

THE COURT: They pled on the same day, didn't they?

MS. WOOSLEY: Yes, one before tﬁe other. We were
prepared to bring Shanita Cunningham that Monday to the
solicitor's office to discuss this case, and I had spoken
about that with Ms. Gordon, and I'm not sure if Ms. Butts
would have pled guilty but for Shanita cunningham.

MS. GAY: Your Honor, of course, that reguiras me to

'say something else. My client has been +in the county jail

with Ms. Cunningham two years.
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THE COURT: That was my other guestion.

MS. GAY: They are segregated, but during the course of
the two years there has been, you know, various types of
communication between the two of them. Right before what
her attorney is discussing, my client and I have documented
this from other witnesses and peopie at the jail, my client
started feeling very intimidated by Her co-defendant, and
she contacted me and her mother and said all this is going
on, and, of course, it was _all because of the fact that the
case was coming up and we needed a resolution.

My client was feeling as if she was being -informed,
hey, I'm going to go after you, this type thing. My client
has never done that. That has not been her approach in this
situation at all. she then.said to me what do I do, how do
I handle this.

I notified some people at the jail. We did some things
and I had also been talking to Ms. Gordon about a proffer or
sitting down and talking to them, but that just didn't
happen, and it didn't need to happen in this case. She
eventually informed us she didn't offer anything different
if any of us talked to them anyway. So we made the
decisjon---

THE COURT: In other words, she didn't need them to

I prove her case. So if they did it they did it at their own

peril.
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MS. GAY: And the case became ready to be resolved and
decisions were made, but there is not, you know, as I said,
I have offered my client several opportunities just, you
know, spill out all these bad things about Ms. cunningham,
mainly just because she could, under the circumstances of
providirig people for her to talk to, and she has never
chosen to do that. she has chosen tﬁ say specifically, you
know, we both disciplined her, yes we argued, but we argued
because we both have reasons to be upset, but yet,
personality ﬁﬁse, I think it is objective, I have a meek
personality client, and the co-defendant is much more |
aggressive} objectively from things that have happened in
her 11fe and her history, and I think that has played out in
other statements that have been given to me by their family
members and friends.

THE COURT: Anything -- I saw you talk---

MS. WOOSLEY: Your Honor, I think Ms. Cunningham wants
me to make sure that you know, on the day of [MINOR [}

{passing, Erica Butts admitted to the police officers that

she whipped MINORg on two separate occasions, each time
with a belt.r bpuring this time shanita was not present. She
was at wal-Mart picking up Neosporin; ga@ze, and I think I
have receipts of that.

But Ms. Cunningham wanted me to tell you that. I told

her it was provided in the report, the statements I gave,

42




WO o N oY ol AW

N NN N NN R B R R R B BB
a2 w MRS boSYBEGTRERLRBEES

but she wanted me to put that on the record. .

MS. GAY: The only thing I would Tike to say, Ms. Butts
has not had an opportunity to. address the Court. '

THE COURT: Absolutely.

MS. GAY: I have done all the talking.

THE COURT: If she would 1ike to speak she most
certainly can.

Yes ma'am.

MS. GAY: You have to speak up loud.

ERICA BUTTS: 1It's been a hard two years for me for the
fact I have known Ieshia so long and,her being my best
friend, not only my best friend, but MINOR| was her only
child and to go through something 1ike this, to lose her
only child -- I really didn't know that she was hurt. If I
had I would have done something, and this is hard to deal
with because me and Ieshia grew up together.

We have talked about certain things that I never told
my mother about. Ieshia was the first person I told I got
raped when I was small. I never told anybody. Not even my

‘mama. She was the person I confided 1in.

Ieshia use to come to my house when she was having
problems with her mother and stay with me. She was
basically taking care of her at the age of fourteen,
fifteen.

Not only that, I was at the hospital when MlNORI was
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born. I was with her. I sat there and watched her go into

{ 1abor. - I watched her'go-down to two centimeters. I watched

her go back up to three centimeters. I was there when she
had MINORIR |

To Tosé her, it was 1ike Tosing my 1little sisters all
over aga1n and it is hard for me to get over'a lot of
things. I Just feel Tike I ‘Tet her down. I feel Tike I Tet
my mama down, even though I hadn't talked to her in so long.
I let my sister down.and my little brother. That is all the
family I have right hoﬁ, and td go'tprprison for- the rest of
my life, I don't know how I can ﬁan@]e that.

on that day I was responsib]e,.but T didn't mean. to
ki1l her., Never. That is not me. .I'jUSt think about this.
I think about her situation every day for the last two years

and if there's any way'I could go back and change that and

bring her back, change some things or know something was

wrong sooner, I would-have done- that I can't and I have to
Tive with that for the rest of my 1ife.
It is on my conscience. I Tlet my best friend down is

on my conscience. It was her only child. It was Tike

Tlosing my chi1d I jUSt ask you to- please just be as

lenient so I still wou1d have somé time to rebuild a
re1at1onsh1p with my best fr1end,-rebu11d the relationship
with my mother.

I'm sorry. I will always love you, no matter what. I
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just want fo tell you I'm so sorry.

THE COURT: Anything further-from the State?

SOLICITOR GORDON: Nothing from the state, Your Honor.

THE COURT: Anything further ffoﬁ the defense?

MS. WOOSLEY: No, Your Honor.

THE COURT: Anything further, Ms. Gay?

MS. GAY: No, Your Honor.

THE COURT: I have listened very intently to the
argument of the State as well as- the mitigation presented by
both Ms.. Gay and Ms. Woosley, the statements of the people
present; that being the victim's family,.as well as Ms.
cunningham's family is not here, but Miss Butts' family, and
I have had the ability to review all the documents that were

presented to the Court, that being the sentencing- memoranda

.| that Ms. woosley provided as well as the attachments, that

being the police reports, and also the other statemenfs.

without belaboring it, 90u know, all ithe attachments
you have submitted and those, of course,'w111, you have
already filed it with the file, be made a part of the
cOurt's.record,ﬁahd also, Ms. Gay, the items that.were
submitted by Ms. Gay, those being the evaluation for .
criminal responsibility and the report provided by ‘Doctor
Wade, and I assume you're going to file those and make those
a part of the record as well.

MS. GAY: Yes, ma'am.
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THE COURT: I have .also had the ability to review the

funéral program of the minor deceased in a bookmark, a

‘collage of pictures that the family provided for the. Court's

benefit so that T could see what she looked 1ike prior to
her dying. I was going to say expiration, her passing, but
about the reality is her death, and I have to be transparent

-for a moment.

I have never had anything affect me as profoundly as
the pictures I viewed=of1this chj1d, and. as my mento; would
often say, things have to fit together, that the thing about
doing what we do for a Tiving, we're the only objective

person Tistening to it. -So we listen to all parts of it and

4t all has to fit, and, of course, it is the defense

attorney's job to present things in the best 1ight for their
client, mitigation and otherwise.

what I'm hearing simply doesn't fit. What doesn't fit
is what I saw in those pictures. That child was
systematically beaten to death. There.is no fiowery way for
me - to say that.

I have tried capital cases: I have seen the most

graphic of photographs in my Tife, and I have nevér seen any

‘more graphic. than that. She Titerally was beat -to death,

and it did not happen one day. It did not happen two days.

It happened systematically over a course of time, and Ms.

| Gordon did not mislead the Court when she said there was not
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oﬁe part of that child's body tpat was not touched except
the soles of her feet, and while I knew, prior to hearing
what you all presented to me, I think there was one dominant
member of this relationship. I knew there was a dominant
component to the relationship, and I knew there was'a. for
lack of a'better word, a subservient member in the
relationship, but, nonetheless, both are equally culpable.

One had to commit it.and one had to watch it and not

| stop it and everyday there was an opportunity to stop it.

Everyday there was an opportunity to save this child's 1ife,
and norma1iy, where there are young defendants in a case and
there is a death that occurred, I generally Took at the 1ife
expectancy of the chi1d.0r the person whose 1ife- has péssed
and take <into consideration any mitigation that is
appropriate, and, in this instance, her 1ife expectancy
outlives the 1ife expectancy of the individuals who are
culpable for her death. |

So, when. you look at that type of ana1ysis,;thé bottom

J1ine becomes in this case that a child's 1ife was taken

needlessly and over what?

I'm convinced, after looking at the autopsy photos, she
no longer had control of her bladder and I don't know what
precipitated a child going from being potty trained
to doing that behavior she was involved in. It was

something that happened in the environment that causes a
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child to go from one behavior it learns to another behavior.

She just started wetting the floor. There is something
in that dynamic that happened that is disconcerting, and I
have no doubt that -- I have no reason to believe that Mms.
Cunningham's child, was physically abused in any way.
But certainly what she was exposed to during the course of
that two weeks or during the course of even this
relationship, it was dysfunctional at best and harmful to
her ‘and contrary to her best interest.

Based on what has been presented to the Court, the
profoundness of what I have had to review in terms of the
egregious nature of what was perpetrated upon this child's
young 1life, it is appropriéte that they both -- and, again,
the Court notes, for the record, irregardless of who struck
the last blow, irregardless of what ultimately caused her

death, what has become profoundly clear to this Court, their

| best interest rose above that of that child and that they

were equally culpable 1rregard1e§s of who actually threw the

1T1ast blow.

It is clear from what has-been presented to the
Court it was a culmination of a course of acts. It wasn't
just one instance, but just the severity of the bruising in
her body tells me the significance of the blows that were
Teveled to her on what was a continual basis, and what is

most striking is that you could, and, again, I'm used to
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advocates embellishing, but, in this instance, Ms. Gordon
did not, the severity of the blows to that child's legs, and
to say you did not recognize what had been done, to ignore
what must have been excruciating sounds that came from that
child on a daily basis is more than just disconcerting to
this court, and, as such, the Court finds it appropriate
that each be sentenced to the State Department of
corrections for a period of life.

You will get credit for any of the time you served.

* % *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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20. Areyou how nder dentencefrom any other court ma!&ou have not malla'téed?
Ko : ;
bl

STATE OF SOUTH CARQLINA ) o _
Yy VERIFICATION

!._é/UO'@Uﬂa(' q-1 V‘?’ : , belng duly swarn
upon my oath, depose and say that | have subscribed to the foregcing application; that 1 know the
contenits thereof; that it includes every ground known to me for vacating, setting asideor
correcting the conviction and sentence attacked in this epplication; end thet the matters and

dlegations therein set forth are frue. .
Eu P’

st e BN e b A . L NP SENET YO LTS
B e e o e O e

| | e
SWORN toa:[ ;ﬂmbﬂ beforemettis___| 1"

day of Y2
W ML(L.S)'

(_/ Notery Publls 6 l

My Commission Expires

‘_,a%ﬁlw

i

Revised /2003
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APPLIGATION TO PROCEED WITHOUT PAYMENT
OF COSTSAND AFFIDAVIT
IN SUPPORT THEREOF

L,_£ 00 %U‘Hé | -1 q __, hereby apply for leaveto

proceed In this action without prepayment of feas ar costs or security therefor. In support of my
epplication | declare under penalty of perjury that the following facts are true: )

(1) ! amtheapplicantinthisaction and | belleve] am entitied to redress

(2) Becausacf my poverty | amunableto pay the cosisof said proceeding or give

security thereof. ‘A/

—

Revised 3/2603
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON
AFFIDAVIT OR SERVICE
ERICA BUTTS #348484 . 52 E .
v | [ e
o ) — ‘\ %::.u' 4 Eit"':‘t
THE STATE OF SOUTH CAROLINA ‘ : -
A=
' : P2 n
\ o &

I declare under penalty of perjury, that I have submitted the followi.ué documents
along with P.CR. Claim in support of my case,

Appellant Brief to the 8.C Courts of Appeals

Motion to Appeal to the S.C Supreme Court.

Notice of Dismissal from S.C Supreme Court of Appeals

Notice of Dismissal from S.C Supreme Court

Motion for a Fast & Speedy Trial; Motion to Alter the Judgment Fed R.C.P
~ 59@ Motion to re-open state’s evidence F.R.C.F. 16; Brief of Law

memorandum of law brief.

S

Sincerely,_-

Emoly

Erica Butts
April 8, 2014

SWORN TO AND SUBSCRIBE BEFORE ME
" ON THIS 8™ DAY OF APRIL 2014
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLmA

MY COMMISSIONEXPIRES ®-25-30t5

.
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STATE OF SOUTHCAROLINA . IN THE COURT OF COMMON PLEAS :

COUNTY OF CHARLESTON 2014=€P-80-0372
MOTION FOR. A FAST & SPEEDY

ERICA BUTTS #348484 TRIAL, PURSUANT TO 18. U.S.C.A
V- 3162(A)

AT

THE STATE OF SOUTH CAROLINA '

The (Applicant) files this motion for a FAST & Speedy Trial, pursnantto 18 U.S.C.A.
3162 (A). She motion for this fast & Speedy Txial is based on After Discovered Evidence. i
Violation of the (Applicant’s State and Federal Civil Protected nghts, Guaranteed to her by the e
United States Constitutional Law. (Applicant was deprived of a Right to appear for her pre-trial ¢

Grand Jury hearing, pre-limenary hearing, and Discovered Documents; and Guilty Plea Contract a,

Agreement,

- Sincerely,

i
: Erica Butts B
April 8, 2014 : ;

CE I

SWORN TO AND SUBSCRIBE BEFORR ME
ON THIS 8™ DAY OF APRIL 2014 !
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA. - :

. . e&) i
MY COMMISSION TRES 8 2520t r

LAl +El Y- PR TLH FNCTL FUNERY TOCTT N B LAY T

oo O S R 1 13
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Exhibit B
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON 2014-GP-60-0473-
THE (APPLICANT) FILES THIS
ERICA BUTTS #348484 MOTION PURSUANT TO FEDERAL
V- ‘ RULE C.P RULE 59@ TO ALTER THE

THE STATE OF SOUTH CAROLINA  JUDGMENT

The (Applicant) files this motion, Pursuant to Federal Rule C.P. Rule 59@, to alter the
judgment in the above captioned case... The (Applicant’s) demands or (Judge) of the cousts of
common Plea's to Re-open the Guilty-Plea contract., which induced her guilty plea; which will
also reveal the Guilty plea was (INVALID). Enter-on Theory of (20) year cap, through her

Mother & Defense Attorney. Gay’s conversation with Solicitor’s unkept Plea Deal,

Sincerely,

é’wa@bé(

Erica Butts
April 8? 2014

SWORN TO AND SUBSCRIBE BEFORE ME
ON THIS 8™ DAY OF APRIL 2014
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

Aibe 2 DoDydt
MY COMMISSION EXPIRES 9 ~S - 20657
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Exhibit C
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON 20HCP=06-0192 .
MOTION TO BE RE-OPEN THE
BERICA BUTTS #348484 STATE’S EVIDENCE PURSUANT
V- TOFEDERAL R.C.P RULE 16

THE STATE OF SOUTH CARQLINA

The (Applicant) files this motion, Pursuant to Federai Rule C.F, (Rule 16) to Re-open the
State’s evidence, as well as, the alledge Plea Agre ement which was not entered in as evidence to
show cause that the Guilty plea was indeed Freely and volunterily giving. The Guilty Plea

contract, must be signed by Solicitor, Aftorney, and Defendant, prior to Bench Trial, S.C.R.
Crimp Rule 11,

Sincerely,
Erica Butts
April 8, 2014

SWORN TO AND SUBSCRIBE BEFORE ME

.ON THIS 8™® DAY OF APRIL 2014

NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

Naalen B Podxelt

MY COMMISSION EXPIRES & 25-2.015

LT
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Exhibit D

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON IE-ER00:0172
THE STATE OF SOUTH CAROLINA

ERICA BUTTS #348484

TABLE OF AUTHORITIES

5™ Amendmen.t U.S.C.A/Guilty Plea Invalid

6% Amendment U.S.C.A/ Ineffective Assistance of Counsel
14" Amendment U.5.C.A/ Denied Due Process of Law

Chapter 13 and 21 of Title 24 (1/4 Parole Eligibility

18, U.S.C.A 1503, 1503,1506/;,(Rule 11 8.C.R. Crimp.)

United States-v-Avellino; 136 F.3d. 249, 255 (2™ Cir 1998)
Gibson-v-States, 334, 5.C. 515, 514, S.E. 24, 320. (199§)
Cheny-vl-State, 300 S.C. 115, 119, 386. S.E. 2d, 624,626. (1989)
Wea&mrs-v-sme, 319 8.C. 59. 459. S.E. 2d, 838 (1995 '
Jackson’s-v-State, 329. S.C. 345, 495, S.B, 2. 768,773 (1998)
Thompson-v-State, 340, S.C..112, 531 S.B. 2d. 294 (2000)
Strickland-v-Washington, 466 U.S. 668 (1984), 1d at 685; Id at, 688
Hawden-v-State, 278 8.C. 610, 299 .S.B. 2d. 854 (1983)
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ExhibitD
State of South Carolina In the Court of Common Pleas
County of Charleston ) 20=CP-60-0172_
' The Applicant Submits this,
' | MEMORANDUMS BRIEF
Erica Butts #348484 in support of her (P.C.R. claim)
-VS- Exhibit D

The State of South Carolina

The applicant submits this Brief on the merits of her (P.C.R. claim). '

(Ground 1) Ineffective Assistance of counssl. Defense counsel for the (applicant)
representation fell below the realms of professional conduct. The (apphcant) was prejudiced by
the ineffective performance of (Trial-counsel’s) presentauon of her case in conjunction with
{Trial-counsel’s) ineffective assistance on the merits of her Direct Appeal in the Supreme Court.
Trial counsel submitted an ineffective Appeal Brief, as well as, failure to raise any statutory or
constitutional errors and legal technical errors for the (applicant’s) Defense.

Trial-counsel who also had been ordered to get back on the (applicant’s) case by the
Supreme Court; after the (applicant) had filed a (P.C.R: Claim). She (applicant) was not informed
about a Direct Appeal Defense Counsel {Ms. Melissa Gay) informed her to file a (P.C.R.Claim);
consequently to that issue (Defense Counsel) was culpable negligent when she (coerced and
persuaded the (applicant) to Enter-A-Guilty-Plea) based on theory that she the applicant vnll
receive a 20 year cap sentence. Breach of Guilty Plea Deal. If Defense counsel, would’ve gone to
Trial multiple offense charges could’ve charged the Jury to sentence the (applicant) Pursuant to
Chapter 13 21 of Title 24 to grant h‘er a parole date every year charges ct;uld'va also been
applied under Battered Women Syndrome because of (applicant's) childhood also under 8.C
Code Ann Law. Involuntary Toxication Statute (17-20-30). The (applicant) was under the
influence of marijuana alcohol and other substances. The (applicant) did not voluntary or freely
abused the child to bring on her death. It was unintentionally done. The (apfnlicz’mt) admitted her
guilty and sought a Plea Deal, which was falsely entered in by the Solicitor and Defense

Attorney.

n .
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Exhibit D
Page 2

1d. At 688, Supreme Court Ruled in Washington-v- Strickland, that attorney is said to

have rendered deficient performance, Id at 685.

- {(Ground 2) Pursuant to Rule 11 S.C.R.C.P. the effectiveness of a Quilty Plea, Procedure
paragraph @ Plea Agreement, Procedure. The attomey for the government and the attorney, for
the Defendant of the Defendant’s when entering or acting Pro Se may eng:;ge in discussion, with
a view towards reaching an agrécment that, upon the entering, of 2 Plea. Of guilty or nolo
contender, to a charge offense or to a lesser or related offense, the Attomey, for the government
will do any of the following. {A) Move for dismissal of other charges. (B) makes a
éecommendaﬁon or agrees not to oppose the defendant’s request, for a PARTICULAR.
SENTENCE, with the understanding that such recommendation or request shall not be binding

upon the court: or (C) Agree tilat a specific sentence is the appropriate disposition of the case.

" Note that the court-mean Judge to hear the case cannot and shall not be a party to the Guilty Plea

Agreement, before the case is heard; (Paragraph 2:) Notice of such Agreement If a plea
agreem;nt has been reached by the parties the court shall, on the record, require that the
(DISCLOSURE) of thé agreement in open court or, on showing of good cause, in camera, at
the time the plea is offered.

If the agreement is of the type specii:"led in subdivision (e) (1) (a) or (c). The court may
accept or reject the agreement, or may defer its decision as to the acceptance or rejection until
there has been an opportunity to consider the pre-sentenced report. If the agreement is of the type
specified in subdivision @ (1) (B), the court shall inform the (Defendant) that if the court doos
not accept ﬂle‘recommendaﬁon or request the defendant nevertheless has o right to withdraw
his plea, (3) Acceptance of a Plea Agreement 1t‘ the court accepts the plea agreement, the court

shall inform the (Defendant) that it will embody in the judgment and sentence the disposition,

1

73

s T et s ot s Semeenn g e s
S T P 3 i b i B T P Meehesatfal o ad T oianse 2 L AL rmnant
e O B i et . B e R G FelEeiideigey R e

o

i

G

A

2

Ry
q et IR

LTy
PRI

NI
Y

-,

M

=t

W

NI

5L




FERETE - - S

Bxhibit D

Page 3

Provided for in the plea agreement. (4) Rejection ofa Plea agreement if the court rejects the plea
agreement, the court shall, on the record, inform the parties of this fact, advise the (Defendant)
personally in open court or on a showing of good cause in camera that the court is not bound by

the plea agreement, afford the (Defendant) the opportunity to then (withdraw) his plea and advise

the (Defendant) that if he persists in his guilty plea or plea of nolo contendere the disposition of

the case may be less favorable, to the (Defendant) than that contemplated by the plea agreement.
(5) Time of Plea Agreement Procedure: except for good cause shown, notification to the court of
the existence of 2 plea.. agreement shall be given at'the arraignment or at such other fime, prier to
trial, as may be fixed by. the court. Quoting-Thompson-v-State 340, S.C, 112,531, S.E.2d 294 _
(2000). The Supreme Court Ruled: counsel may be ineffective for failure to move, for
withdrawal of a guilty plea, where the Government, fails to fulfill its promises under the Guilty
Plea see also ID. At, 321 8.C, at 558-59, 471. S.E.2d or 148-49 see also Id, At 333. S.C. at 688,
511. S.E. 2D at 402 Id at. 333 S.C. at. 689, 511 S.E, 2d, At. 403.

Quoting ~Gibson-v-State, 334 S.C. 515, 514. S.E. 2d. 320. The Supreme Court ruled that
Gibson’s plea was rendered involuntary, Id. At. 334, S.C. at 523,514 S.E. 2d, at 324, The
Government's obligatio;; to make such disclosure (of Brady .material) is pertinent, not only to ag
accused; preparation for frial, but also to his determination of whether or not to plead guilty, The
(applicant) states that her (Guilty-Plea-Agreement) was part of the (Discovery Eﬁdence) and that
it was the (key-Element) of hér Plea of guilty; However, the (Applicant) did not know that the
(Guilty-Plea cont'act.agteer;lent) had to be signed by the Solicitor, Attomney for her, and by
herself. What the Defense Attorey did do was deceive the (Applicant) and the court to make it
appear, that the Guilty Plea was made voluntary absent any form of a Negotiated-Plea-

Agreement.
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Bxhibit D ,
Erica Butts #348484
Paged

Which is in violation of her 6® and 14® Amendment U.8.C.A attorney, is required to use
the Bill of Rights to protect his client. The Doctrine ofAﬁomey’s client privilege is one of the
most strongest Jron-clad bars, known to the constitution, thet cannot be broken, except if client,
asked attorney to commi't';t crime. .

Quoting: Cherry-v-State; The Supreme Court helci that counsel was ineffective and held
that Guilty Plea was the direct and approximate cause of attomcy’s,coercio;l (defendant) to Plea
Guilty. Guilty Plea was invalid... Quoting, Jackson-v-State, 329 8.C, 345, 495, S.E. 2d. 768,
773, (1998).

The Guilty Plea Agreement-Contract was not signed by Solicitor, Attorney or the
(Applicant) in this case at bar, but was accept throughout ¢onversation with Attomey and
Solicitor concealed the Plea Agreement form the court, Quoting, United States-v-Avellino, 136
F.3d. 249, 255. (2™ cir 1998). The (Applicant) states that attorney’s conduct was also in violation
of 18 U.S.C.A 1503, 1505, 1506, to deceive the court, concerning the Guilty Plea. Government
violated the (Applicant's} 14% Amendment Rights U.S.C.A to & fair Trial which is in violation of
her Federal Civil Protected Rights, which is guaranteed to her by the U.S. Coustitution.

Final Conclusion and closing argument.

Defense Attomey Melissa Gay. acted in bad character, Ms. Gafr"s conduct fell below the
realm of professional misconduct. Ms. Gay's action is and was the approximate cause of the
(Applicant’s) receiving a life sentence, in addition with the Defective appeal brief in which Ms.

Gay submitted to the S.C court'of Appeal,
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Exhibit D
Erica Butts #348484
Page 5

Ms. Gay bad also failed to submit a Direct Appesl the (Applicant) file a P.C.R which was
suspended by Supreme to Petition the court for a rehearing on the merits of after discovered
evidence pursuant to SCACR Rule 21b; consequently, to Ms. Gay’s failure to file a Writ of
Ceritori to the S.C Supreme of Ms. Gay’s Acts, prejudice the (Applicant) Guilty Plea Trial and
appeal. Quoting, Washington-V- U.S and Attomey Gay was ordered to file appeal then she failed

to file a notice for rehearing,

Smcerely, E _

Enca Butts
_ April 8, 2014

SWORN TO AND SUBSCRIBE BEFORE ME
ON THIS 8™ DAY OF APRIL, 2014
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

MY COMSSION B)(Plﬁ-ﬂ- B 26-2005

3
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N THE SOUTH CAROLINA SUPREME COURT

ERICA BUTTS #348484 -V- THE STATE OF SOUTH CAROLINA
STATEMENT OF THE CASE

senapaze mrrbagree bren 0
[T A A

The Appellant’s Plead Gmlty to Homicide by Child Abuse Appellant plead guilty on
advice of attorney and family member.

Appellant's gmlty plea was enter on theory that, she would only recewe 20 years for the
crime. -
: The Appe!lant discovered after tridl that, she did not sign 4 Plea Agreement Deal
 therefore her guilty plea, would appearto be freely giving. The appellant states that she would
" not have plead guilty knowing that she would receive & life sentence. The appellant state's that
she has mitigating factors of evidence that contributed to her crime, and other applicable charges
could’ve been presented for her defense. The appellant was under the influence of Prescription
drugs, and marijuana she was intoxicated at the time crime occurred.

- ismsssmmeanarinre vhea 7o ¥
e, St s aemme phm memb  seiea, et - IR
K . . . .

i " Respectfuily Submitted,

< Erica Butts

January %20 14 i

SWORN TO AND SUBSCRIEE BEFOREME -~ . ~
ON THIS [#5yDAY OF January 2014 - .
NOTARY PUBL[C FOR THE STATE OF SOUTH CAROLINA

‘iehd 7. PaDuld o
MY COMMISSION EXPIRES .t a5 ao1s™

IR S
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Exhibit A

. IN THE SOUTH CAROLINA SUPREME COURT

ERICA BUTTS #348484 Appeal No: 2013-00213 .
Notice of Intent to Appeal; Pursuant
. V8 ) To 8.C.A.C.R Rule 203(b)(1)
Proof of Service

THE STATE OF SOUTH CAROLINA

/

The Appellant files this Notice of Intent to Appeal the order of Dismissal of het direct
Appeal. Order of dismissal December 23, 2013, Pursuant to 203 (d){1)(B)(IV) .S.C.A.C.R. Rule

221 (b) by the South Carolina Courts of Appeal, presiding Judge the Honorable Judge J.W.
Curton, - ' : \

The Appellant received notice on January 10, 2014, Defense Attorney Ms. Gay sent letter
of Dismissal on January 6, 2014,

Respectfully Submitted,

Giwo B

_ Erica Butls
January ;{ 2014
SWORN TO AND SUBSCRIBE BEFORE ME
ON THIS LSTLDAY OF January 2014

NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

\icha % PaOpkd

- MY COMMISSION EXPIRES firyus’ 257301)

Ce: Attorney Gen
8.C Court of Appeals
8.C Supreme Court
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E;thibit B

IN THE SOUTH CAROLINA SUPREME COURT

ERICA BUTTS #348484 - Appeal No: 2013-00218

; Motion to Alter the Judgment |

Vs - Pumuant to federal Rule C.P. Rule 59@
Affidavit of Service

THE smm’ OF SOUTH CAROLINA

The Appéllant filcs this Motion to Alfer the Judgment of the lower courts,

Ground (1) S.C Courts of Appeals Judgment is in valid. When a State stature codifies witha
federal C.P.R it becomes valid. ‘

(2) The Appellant was deprived of due process of law -appellate defense counsel and trial
counsel, did submit a defective appeal brief, to prevent the appellant from over turning her
conviction.

(3) The Appellant was prejudice by Appellate counsel in ineffective, for failing to raise
an arguable brief on merits of her appeal.

Respectfully Submitted,

EureLook

Erica Bu
January 15, 2014

. A
SWORN TO AND SUBSCRIBE BEFORE ME

ON THIS (51§ DAY OF January 2014
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

77 COMMISSION EXPIRES Argust 2830087
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Exhibit C

IN THE SQUTH CAROLINA. SUEREME COURT

ERICA BUTTS #348484 V- THE STATE OF SOUTH CAROLINA

6" Amendment US.CA
14" Amendment U.S.C.A

ISSUE RAISE FOR REVIEW

. Whether Appellate Defense Counsel Prejudiced the Appellant’s Appeal, by

submilting a defective appeal Brief

. Whether Appellate Defense Counsel limined out of Court, the Guilty Plea Contract
. Whether Appellate Pefense Counse] Prejudiced the Appellant’s Appeal. When he

failed to submit copies of the written Exhibits, Introdiced at trial waiver of jury trial,
pre-trial evidence, written Guilty Plea.

. Whether Appellate Defense Counsel, Prejudice the Appellant’s Appeal when he

failed to file a motion Pursuzant to S.C.A.C.R Rule 211 (b) to amend the record and
Pleadings on the merit of perfecting the Appeal.

. Whether Appellate Defense Counsel deprived the Appellant of Due Process of law,

by failing to accure copies of all motions, exhibits reflecting the guilty plea contract
agreement or consent to Plead Guilty. There is no physical proof that the Guilty Plea
was freely giving there must be written proof, Pursuant to Rule 1. of S.C.R.C.P Rule
11, A.B.C. (1-2-3 paragraph 4)

Respectfully Submitted,

Einou

Erica Butts

Ianuaryjd 2014
{

SWORN TO AND SUBSCRIBE BEFORE ME
ON THIS ISRYyDAY OF January 2014 ‘
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

Viebo 20D

MY COMMISSION EXPIRES

fruguat 25, 2015




Exhibit C

IN.THE SOUTH CAROLINA SUPREME COURT

ERICA BUTTS #348484 APPELLANTS BRIEF ON

ISSUES RAISE
Vs . {4™ AMENDMENT U.S.CA -
- 6™ AMENDMENT INEFFECTIVE ASST.
THE STATE OF SOUTH CAROLINA APPELLATE COUNSEL

: The Agpellaat raise issue of the 14" Amendment U.S.C.A Denial of Due Process of Law
In lieu of the 6" Amendment U.S.C.A. Ineffective Assistant of Appellate counsel, :

Appellate counsel was deficient for fmhng to raise and issue and whether the Appellant
was prejudiced from the failure to raise the issue.

Appellate counsel may also be ineffective for failing to make a record sufficient for
review.

Appellate counsel submitted a Defective appeal brief in conjunction; with concealing
evidence of a material fact relating to the Guilty Plea was based on the cuncept of Attomey Gay,
as well as mother. The Appellant plead guilty not knowing that she would receive the maximum
amount of time, a life sentence arising from.a guilty plea is observed, What would be the purpose
of pleading guilty, when she could’ve gone to trial as well as, to have Jury Instructions on
changes of Involuntary Intoxicant Defense (S.C. Code Ann Law) {20-10-30); Also chapter 13
Title of 24. Pursuant to C.D.V., Act, to allow the Appeliant to have a Parole date after serving %
of her prison term. Quoting case laws of precedent.

Pursuant to a:ticlc IS 17 Act 83 trial Judge is reqdmd'tu sentence a defendant under
the Statute's of his crime, yet not to be overly excessive in sentencing. The Appellant can show
that trial judge issued a sentence without a careless regards to her guilty plea. This is to say that
even if the appellant had gone to Jury Trial judge’s sentence would've been identical to this
sentence; However The Appellant was entitled to a medification to her sentence, pursuant to
chapter 13 Title 21 of 24 because her crime related to a household member although she was not
the Biological-Mother the deceased lived in her apartment in her care; Therefore she appellant

was-entitled to have a parole date after serving ¥ of her sentence appellate defense counsel was
ineffective when he failed to raise that issue. Quoting EZELL-V-STATE, 345 .S,C.312, 548 S.E.
2d, 852. (2001) In EZELL-V-STATE the Supreme Court found that the appropriate remedy for
ineffective assistance of Appellate counse!l was and is a New Trial. Quoting STRICKLAND ~V-
WASHINGTON. 466 U.S. 668 (1984). The Supreme Court ruled that when an attorney fails to
meet these standards, the appellate attomey is said to have rendered deticient performance or Id.

At 685: Id at. 688, Quoting, SOUTHERLAND-V-STATES 337 8.C. 610, 524 S.E. 2D, 833.
(1999) The Supreme Court Ruled, in assessing a claim of ineffective assistance of Appellate-
counsel, courts apply the STRICKLAND test to determine, if appellate counsel was, deficient for
Failing to raise an issue and whether the defendant was prejudice, from the failure to raise the
tssue. Quoting, SMITH-V-ROBBINS 528, U.S .259, 288, 120 8. Ct. 746, 765,145 . Bd. 2d.
756(2000)
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Exhibit C I
IN THE SOUTH CAROLINA SUFREME COURT

" ERICA BUTTS #348484 - VS- THE STATE OF SOUTH CAROLINA

LT, L PR L 2

ATt AR RRE Ll St

In SMITH-V-ROBBINS, The Supreme court ruled that appellate counsel may render
ineffective assistance for failure to present an issue on appeal Quoting; VICKY-V-STATE, 258,
S.C. 33. 186 S.BE. 2d. 827 (1972) when trial court failure to put on record as the burden of proof, #
as in written documents, of exhibits or memorandums or motions enter in lieu of the Guilty Plea,
prior to the Guilty Plea Trial; pursuant fo S.C.R. crimp Rule 11, there must be written proof of
guilty pleas entered in agreement by the solicitor defense attorney, and defendant. i

They all must sign affidavit, to the guilty plea. QUOTING-PITTMAN-V-STATE, 337. -
S.C. 597, 524. S.E. 2d, 623

The Supreme Court of South Carolina Ruled, that The Supreme Court requires a
defendant entering a guilty plea be made aware of the nature of the constitutional rights, and
crucial elements on the offense, the maximum and minimum penalty, in order to secure the
defendants are fully aware of their constitutional rights in which he is waiving. Quoting-JUDGE-
V-STATE, The Supreme Court keld that counsel may be ineffective for failing to reject a guilty
plea offer. [n the appellant’s case the trial counsel was ineffective, for failing to object to a life
sentence in exchange, for the appellant’s Guilty Plea, she appellant was prejudice by counsel
Failure to withdraw Guilty Plea, Quoting THOMPSON-V-STATE, 340, S.C. 112, 531 S.E. 2d,

294 (2000) counsel may be ineffective for, failure to move, for withdrawal of a Guilty Plea,
where the Government £ails to fulfill its promises under the Guilty Plea, Quoting. S.C.A.CR
, Ruie I 1. Guilty Plea deals must be signed by solicitor, counsel and defendants in order, for the
Guilty Plea to be valid.
'The Appellant petitions this court to reverse the lower courts Ruling pursuant to F.R.C.P. i

Rule 59@ and grant a new trial,
Respectfully,y -
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%
Erica Butts

January 13, 2014 L

b,

SWORN TO AND SUBSCRIBE BEFORE ME

ON THIS ¥SJYDAY OF January 2014 ;

NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

Vicka Y Pa&)g&@
- MY COMMISSION EXPIRES P""“"d‘*ﬂ. rtuialilin

[ —
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THE STATE OF SOUTH CAROLINA IN THE SUPREME COURT

APPEAL FROM CHARLESTON COUNTY
8.C. COURT OF APPEALS =

J.W CURTON P.J i

2013-00218 APPEAL NO: 33

NOTICE OF INTENT TO APPEAL
PURSUANT TO S.C.A.C.R 203(1)
AFFIDAVIT OF SERVICE :

ERICA BUTTS #348484 APPELLANT

Vs . R

s

THE STATE OF SOUTHCAROLINA  RESPONDENT

R

o
-

The Appellant hereby certifies under penalty of perjury that a true copy of the notice of
Intent to Appeal has been served Lupon opposing counsel, Attorney Gen at P,O Box 1 1549
Columbig, S.C 29211; on this 15% day of January 2014

L ..-p;:!-.\: . :.-

Mo s
Tt ety

AT

Respectfully Submittéd,
Eutelonl
Erica Butts L
January A’ 2014

SWORN TO AND SUBSCRIBE BEFORE ME
ON THIS Lﬁ DAY OF January 2014
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA _

N TR A |

MY COMMISSION EXPIRES  Pguds 3¥,3015" |
L H

Ce: 8.C Court of Appeals ’ !
S.C. Supreme Court i
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STATE OF SOUTH CAROLINA
IN THE SOUTH CAROLINA COURT OF APPEAL
APPEAL FROM CHARLESTON COUNTY
HONORABLE DEADRE L, JERFERSON
INDICTMENT NO: 2010:GS-10-4182

~ STATE OF SOUTH CAROLINA, RESPONDENT
VS.

ERICA BUTTS, APPELLANT

CERTIFICATE OF SERVICE

The Appellant hereby certify under penalty of perjury that, a true copy of the notice of
Intent of Appeal has been served upon opposing counsel, throughout the U. 8 Mail on this 6th

Day of November 2013, at his office Solicitor. 101 Meeting Street 5™ Floor Charleston, SC

29401,

Sincerely,

Erica Butts

SWORN TO AND DESCRIBE BEFORE ME
ON THIS 6th DAY OF NOVEMBER 2013
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA.

MY COMMISSION EXPIRES

Hissmernlonenig
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STATE OF SOUTH CAROLINA N
IN THE SOUTH CAROLINA COURT OF APPEAL ‘ P

PRy

Tt T
R

INDICTMENT NO:2010-GS-10-4182
APPELLANT NO:2013-000218

. MOTION TO AMEND THE .
RECORD AND PLEADINGS
PURSUANT TO S.C.A.CR.
RULE211bS.CRAP

L L
e

T

STATE OF SOUTH CAROLINA, RESPONDENT ) ' A
VS.

ERICA BUTTS, APPELLANT

The Appellant Files this motion to Amend and to Supplement the Record and Pleadings. .;
The Appellant raise the following Issues: , l
" 1. Tneffective Assistant of Counsel, 6" Amendment U.S.C.A in conjunction with 14" 3

i

i
amendment, U.S.C.A. Denied due process of law guaranteed to her by the United States i}
constitutional Amendments. :

2. Breach of Guilty Plea Agreement. '

v

Sincerely,

T S RGN b o L

HES

Erica Butts

r

R .
PHEREcE S B

SWORN TO AND DESCRIBE BEFORE ME
ON THIS 6™ DAY OF NOVEMBER 2013
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA %

[,
SRR N

MY COMMISSION EXPIRES

2z

"
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STATE OF SOUTH CAROLINA

IN THE SOUTH CAROLINA COURT OF APPEAL

INDICTMENT NO:2010-GS-10-4182
APPELLANT NO:2013-000218
. MOTION TO ALTER THE JUDGEMENT
PURSUANT TO FEDERAL R.C.P
RULE 59A; F.R.C.P. RULE 60
* STATE OF SOUTH CAROLINA, RESPONDENT a
VS. o
ERICA BUTTS, APPELLANT i

The Appellant files this motion to alter the Judgment, Pursuant to Fed. R.C.P. Rule 59
@:Federal Rule C.P Rule 60, , N

The Appellant can show that she was deprived of her State and Federal Civil Protective B
Rights to adequate representation, in the preparation and the Presentation of her Defense.

Defense Counsel’s breach of the Attorney and Client Doctrine was violated. Counsel
failed to use the Bill of Rights to Protect and represent her client to the best of her ability,
Counselvwas deficient in her performance to the fact, that such as falls within the realms of
Prejudice, and a grossly manifestation of denial of Due Process of Law. The United States
Supreme Court held that breach of Plea Agreement or if Defendant plead guilty on advice of

counsel and the government breaks its promise, then the Guilty plea, would’ve been made under

false Pretense absent a Plea Agreement being signed by the Defendant, Counsel and Prosecution. M
Sincerely, ;:'f
Erica Butts ,

SWORN TO AND DESCRIBE BEFORE ME . :
ON THIS 6th DAY OF NOVEMBER 2013 -~ : &
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

MY COMMISSION EXPIRES
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STATE OF SOUTH CAROLINA
IN THE SOUTH CAROLINA COURT.OF APPEAL &
o . ... DDCTMENTNOZ00.GS-lo4182 &
T T ) Tt T T T APPELLANT NO:2013-000218
A GUILTY PLEA CONTRACT i
EXHIBIT B )
STATE OF SOUTH CAROLINA, RESPONDENT
VS,
ERICA BUTTS, APPELLANT
The Appellant submits the Guilty Plea Contract as fact finding and mitigating evidence of
fact of the Guilty Plea being made in violation of Due Process of Law, '
The Appellant's Guilty Plea was based on Defense Counsel, Solicitor in acting over the

case, with mother as third party to enhance the Guilty Plea; However, the agreement wasn’t in
writing, It was based on a promise of here say evidence, Pursuent to F.R.C.P, Rule:801 a and ,
enter in open court as evidence to show that the Guilty Plea was agreed. upon by all parties, as :
well as, with fhe Guilty Plea being signed, dated, and stamp with the clerk of courts official letter ”
head and seal in lieu of it being in Discovery-evidence. Absence of Guilty Plea in the Discovery P
evidence used at trial, would be of a fact, that the Guilty Plea was coerced. x
Sincerely, "

Erica Butts

SWORN TO AND DESCRIBE BEFORE ME
ON THIS 6th DAY OF NOVEMBER 2013
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

MY COMMISSION EXFPIRES : :




The Supreme Court of South Cavolina

The State, Respondent,
v'. . - . - .o - v - .. . . v -
Erica Butts, Petitioner.

" Appellate Case No. 2014-000172
Lower Court Case No. 2010-GS- 10—04123

-
'
¢

ORDER

-,

By order dated December 23, 2014, the South Carolina Court of Appeals dismissed
the appeal in this matter. When no petition for rehearing or remstatement was
received, the Court of Appeals sent the remittitur o January 8, 2014.!

Petitioner has now filed a notice of appeal and motion to alter or amend. Sincea
decision of the Court of Appeals is reviewed by serving and filing a petition for a2
writ of certiorari, these documents have been construed as a petition for a writ of
certiorari,

Under Rule 242(a) of the South Carolina Appellate Court Rules (SCACR), this
Court will only review a final decision of the Court of Appeals, and a decision is
not final for the purposes of review until a petition for rehearing or reinstatement
has been acted on by the Court of Appeals. Rule 242(c), SCACR. Since no
petition for rehearing or reinstatement has been ruled on by the Court of Appeals in
this matter, there is no final decision for this Court to review.

Further, when no petition for rehearing or reinstatement was received by the Court
of Appeals, the Court of Appeals properly sent the remittitur, Rule 221, SCACR.
When the remittitur is properly sent, appellate jurisdiction ends and no further
motion or petition can be considered. Wise v, S.C. Dept. of Corr., 372 8.C. 173,
642 S.E.2d 551 (2007).

/

! Before the Conrt of Appeals, the Appellate Case Number was 2013-000218.
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Accordingly, the petitibn.for & writ of certiorari is dismissed.

- T

- CJ.

) B - JOR. THE COURT
Columbia, South Carolina .. .

February 4, 2014

ce:  Melissa White Gay, Bsquire
Robert Michael Dudek, Esquite
Salley W. Elliott, Esquire
The Honorable Jenny Abbott Kltchmgs
The Honorable Julie J, Armstrong

anpargmn e
e

3
-

i
i

ety

LIt

AR ey
B -t

AL LAY
A, e e

B
"

e ST

]

TR G TN T

11me, T
ik

v

resrane gt naey p—

ren
hEY )

L



STATE OF SOUTH CAROLINA

IN THE SOUTH CAROLINA COURT QF APPEAL

INDICTMENT NO:2010-GS-10-4182
. APPELLANT NO:2013-000218

STATE OF SOUTH CAROLINA, RESPONDENT
’ VS.
ERICA BUTTS, APPELLANT

" AFFIDAVIT OF SERVICE

I Erica Butts declare under penalty of perjury that I have served the attorney General's

Ba G Ten B e e o e i g T By S AT VP Y @t e A e B 8 5 e oty st e e LIRS R
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office, with a motion to amend or supplemental of Record and Pleadings Pursuant fo S.C.R.A.P.

Rule 211 b.

Sincerely,

' Erica Butts

SWORN TO AND DESCRIBE BEFORE ME
ON THIS 6th DAY OF NOVEMBER 2013 - °
- NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

MY COMMISSION EXPIRES

AN
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STATE OF SOUTH CAROLINA

IN THE SOUTH CAROLINA COURT OF APPEAL
INDICTMENT NO: 2010-GS-10-4182

. . )
e a—nam " odrme erem inm moar s

EXHIBIT A
November-ﬁ. 2013

STATE OF SOUTH CAROLINA, RESPONDENT
VS,
ERICA BUTTS, APPELLANT

i

GROUND (1) The Appellant States that counsel was Ineffective in her Répre_sentatﬁon
and Presentation of her case. The Appellant states that she was prejn;dice by counsel’s legal
advice on the merits of entering her Guilty Plea. ., the Guilty Plea was based on a Pro:;lise of 20
years, This Brief is as follows -

The counsel was Ineffective for Failing to have the Guilty Plea Agreemem; signed and

.enter as evidence of proof, that the solicitor made an apreetnent to a cap sentence of (20) years in
exchange for the Gulity Plea,, Quoting case Law. Sherry-V-State, 300, 8.C. 1153 86,5,ﬁ. 2d.
624. In- Cherry-V-State, _ ‘

The éupreme Court keld that couqsel's conduct was -bt;Iow the Realm of Professional
conduct and that the Petitioner was Prejudice by counsel’s performance.

GROUND (2) LIMINE (Guilty Plea Agreemeﬁt) Quoting-:GIBSON-V-STATE, The
Supreme Court, held that i'.iibson, Gﬁi&} Plea was Involuntary, because the Prosecution failed to
Informed Applicanf and his counsel, than an (Eye-Wime;ss;) changed her story-after being

brought to the crime scene and confronted about the obstructed:.. The Appellant states that she

THE APPELLANT'S BRIEF
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was prejudice by the counsel’s failure to Informed the Court on the onset and during her closing

argument's that 2 Plea Agreement was established by both parties, on a 20 year Plea Agreement.
What the counsel on agreement with the solicitor dic was entered a GAG ORDER to

conceal the PLEA AGREEMENT of 20 years, and concluded to Prosecute the Appellant without

.informing the-court-of the- Rlea-deal-Pursuant to-18,U1.8.C.A-1503,-1504 Model-Penal Code— - -

224, 4, 1506, 2071, 2073, It is a crime under Federal Statute, for a person, knowingly that, he
has no privilege to do, to deceive or injure anyone or to conceal any wrong doing, to tamper with
A Plea Agreement and corruptly Persuasive the Appellant to Plead Guilty knowing that the Plea
was not officially singed, but was based on deceit. The Autopic’ evidence of the plea agreement
was LIMINE out of court; making it appear as the Appellant was Pleading Guilty without any
negotiation or Plea Apreement, For Example: In ANDERSON-V-STATE, 342 8.C 54, 535.
S.E.2d 649.(2008) The Supreme Court, held that, a defendant indicted for murdér may accept
Plea bargain and Plead Gt_ﬁlty to voluntary manslaughter, even though, the facts do not support a
Jlesser charge. The Appellant's Guilty Plea cannot be founded as freely and voluntarily giving of
the Appellant knew she would have received a life sentence, she would’ve gone to trial, and if
she had known that, her Guilty Plea was invalid, based on the fact, that she did not sign a Plea
Deal, she would not have Plead Guilty. Because, solicitor and counsel concealed the Plea:
Agreement and failed to disclose of the Plea Agreement in open court, the Plea is therefore
deemed involuntary, based on Promise and advice of counsel, to plead guilty.
Quoting Case Laws
Brady-v- Maryland. 373 U.S. 83.8. CT, 1194,10 L. ED. 2d. 215 In-Brady-v-Maryland.,
The Supreme Court ruled, that Guilty Plea was rendered Involuntary based on the State’s Failure
to d-isclnse exculpatory evidence. |
Quoting Gibson-v-State: Quoting Rollinson-v-State Om Rollinson, the defen&ant Plead
-Guilty to second offense drug charge at the same time, as first offense charge as a part of the plea

negotiation, 1o drop three other charges,

K
i




Chapter 13 21 of title 24; 1/4 time Parole eligibility, the counsel was ineffective for

failing to raise the issue of this statute, which is a subchapter relating to criminal domestic
violence chapter under this statute, the Appellant was entitled to have her charge reduce to .

C.D.V as well as, (%) one fourth tim*é‘;;fiﬁ parcle eligibility every year which should've beena

-'.-'-.tt-‘::

e - B ———— b s = e -

factoron-her Guilty-Ple
Final Conclusion:
The Appellant’s counsel violated her 6% and 14® Amendment State and Federal civil

protective rights to due process and equal protection under the law. Both co-defendants were

represented by the state’s Public Defender’s office. Therefore charges should’ve been of a lesser

included the above. »

Sincerely,

Erica Butts
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STATE OF SOUTH CAROLINA
IN THE SOUTH CAROLINA COURT OF APPEAL
INDICTMENT NO:2010-GS-10-4182
e e e e e e e e ARPEELANT-NGQ;2013-000218- ~— — .-
A GUILTY PLEA CONTRACT
EXHIBIT B

STATE OF SOUTH CAROLINA, RESPONDENT
VS,
ERICA BUTTS, APPELLANT

The Appellant submits the Guilty Plea Contract as fact finding and mitigating evidence of
fact of the Guilty Plea being made in violation of Due Process of Law.

The Appeliaat’s Guilty Plea was based on Defense Counsel, Solicitor in acting over the
case, with mother as third party to enhance the Guilty Plea; However, the agreement wasn't in
writing, It was based on a promise of here say evidé}lce, Pursuant to F.R.C.P. Rule 801 a and )
enter in open court as evidence to show that the Guilty Plea was agreed upon by all parties, as
well as, with the Guilty Plea being signed, dated, and stamp with the clerk of courts official letter

head and seal in lieu of it being in Discovery evidence. Absence of Guilty Plez in the Discovery

evidence used at trial, would be of a fact, that the Guilty Plea was coerced,

Sincerely,
Erica Butts

SWORN TO AND DESCRIBE BEFORE ME
ON THIS 15T DAY OF NOVEMBER 2013
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

MY COMMISSION EXPIRES '

.
%
3



95

Loahsd  IRireliiadaeindied Uk
AR R e e S o S St

STATE OF SOUTH CAROLINA

IN THE SOUTH CAROLINA COURT OF APPEAL i

INDICTMENT NO:2010-GS-10-4182
APPELLANT NO:2013-000218

STATE OF SOUTH CAROLINA, RESPONDENT
V8.
ERICA BUTTS, APPELLANT

sasariresenrere:
s .

&

AFFIDAVIT OF SERVICE

1 Erica Butts declare under penalty of perjury that I have served the attorney General's -
office, with a motion to amend or supplemental of Record and Pleadings Pursuant to S.CR.A.P. v,

Rule 211D,

Sincerely,

Brica Butts -

SWORN TO AND DESCRIBE BEFORE ME
ON THIS 1°" DAY OF NOVEMBER 2013 _ ;
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA : -

, MY COMMISSION EXPIRES
: z



STATE OF SOUTH CAROLINA

IN THE SOUTH CAROLINA COURT OF APPEAL

INDICTMENT NO:2010-GS-10-4182
APPELLANT NO:2013-000218

MOTION TO ALTER THE JUDGEMENT
e e e PURSUANT TO-FEDERAL RGP ——-~
RULE 59A; F.R.CP. RULE 60

STATE OF SOUTH CAROLINA, RESPONDENT
Vs.

ERICA BUTTS, APPELLANT

The Appellant files this motion to alter the Judgment. Pursuant to Fed. R.C.P, Rule 59
@:Federal Rule C.P Rule 60.

The Appellant can show that she was deprived of her State and Federal Civil Protective
Rights to adequate representation, in the preparation and the Presentation of her Defense.

Defense Coupsel"s breach of the l\ttomey and Client Doctrine was violated. Counsel
failed to use the Bill of Rights to Protect and represent ht;r client to the best of her ability,
Counsel was deficient in her performance to the fact, that such as falls within the realms of
Prejudice, and a grossly manifestation of denial of Due Process of Law, The United States
Supreme Court held that breach of Plea Agreement or if Defendant plead guilty on advice of
counsel and the government breaks its promise, then the Guilty plea, would’ve been made under

false Pretense absent a Plea Agreement being signed by the Defendant, Counsel and Prosecution.

SWORN TO AND DESCRIBE BEFORE ME
ON THIS 1T DAY OF NOVEMBER 2013
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

MY COMMISSION EXPIRES
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STATE OF SOUTH CAROLINA i
IN THE SOUTH CAROLINA COURT OF APPEAL

_ NOTICE OF INTENT TO APPEAL
BURSUANT $ CACR E
RULE 203 ‘
INDICTMENT NO:2010-GS-10-4182

— e e gy mms ——

e T NS Y

STATE OF SOUTH CAROLINA, RESPONDENT
VS,
ERICA BUTTS, APPELLANT

BT

The Appellant fileg this Notice of Intent to Appeal, Guilty Plea Sentence. Appealing the

Honorable Judge, Deadre L. Jefferson's Sentence of life Imprisonment,

Sincerely,
Erica Butts g

Chief Solicitor .

101 Meting Street 5" Floor _ ‘ ' -
Charleston, SC 29401
South Carolina Court Of Appeals

P.O Box 11629 :
Columbia S.C 29211 4



STATE OF SOUTH CARQLINA

IN THE SOUTH CAROLINA COURT OF APPEAL
APPEAL FROM CHARLESTON COUNTY
HONORABLE DEADRE L. JEFFERSON
R INDIEFMENT-NO+2010-G5-10-4482

STATE OF SOUTH CAROLINA, RESPONDENT
VS.
ERICA BUTTS, APPELLANT

CERTIFICATE OF SERVICE

The Appellant hereby certify under penalty of perjury that, a true copy of the notice of
Intent of Appeal has been served upon opposing counsel, thronghout the U, § Mail on this 6th
Day of November 5.013, at his office Solicitor. 101 Mesting Street 5% Floor Charleston, SC -

29401.
Sincerely,

Erica Butts

SWORN TO AND DESCRIBE BEFORE ME
ON.THIS 1°7 DAY OF NOVEMBER 2013
NOTARY PUBLIC FOR THE STATE OF SOUTH CAROLINA

MY COMMISSION EXPIRES
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EXHIBIT B 5
PLEA AGREEMENT FY
CASE #2010-GS-10-4182
November 6, 2013 i
. was +~ STATE OF-SOUTH CAROLINA; RESPONPENT— --- e ——r e e i
vs.
ERICA BUTTS, APPELLANT

sl
P

Agreament made this 6™ day of June 2013 between and among the state of South
Carolins es represented by Deputy Solicitor 5* Judicial circuit and the defendant,

In consideration of the mutual agreement promises made herein the parties hereto agree

as follows: - ,.
1. The defendant agrees to Plead Guilty to tbn following Indictment Both the state and f

defendant remains free to be heard concerning sentencing within this range

2. Upon the court acceptance of the Defendant guilty Plea as detailed in Paragraph 1.
Sentencing shall l;e deferred until the prosecution of co-defendant is completed.

3. In exchange for defen-dant’s Guilty Plea. The state agrees to dismiss the following
Indictment '

4. The defendant agrees to provide complete and thorough cooperation to the solicitor’s

! office and all involved law euforcement'agencies, including giviog true and honest

testimony, at any Appellate Judicial proceeding, *
5. The defendant further agrees that her hand written statement, given to Investigator in her
attorney’s presence is true & correct. f

6. Further, If deem appropriate by the prosecutors  this agreement is contingent upon

L R O L

defendant passing a polygraph (Lie Detector) test to the satisfaction of the Prosecution,
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Page 2
Plea Agreement 2
November 6, 2013 ' 2

7. The state defendant argue that this agreement remains, enforcable, in the event that the

charges apainst the co-defendant’s are resolved in such away, as to not require the

testimony of the defendant provided by the defendant. .
8. In the event that the defendant withdraws ber plea the defendant’s Plea Agreement shall }
be vacated and the state will pursue all charges it deems appropriate. The defendant ““

cannot withdraw her plea, after she formally enters her puilty plea in General Session
Court.

9, In the event that the defendant does not comply with the conditions of this plea
agreement, at anytime following her guilty plea to the charges listed in paragraph (2) her

guilty plea shall remain in effect and she will be subject to the full penalty of each change

e e R R T [

in the discretion of the court, upon such breach of this plea agreement, the maximum (25)

years cap will no longer apply and the state may restore all Indictments dismissed
pursuant to this Plea Agreement and ﬁrosecute the defendant accordingly.
10, The parties hereby argue that this Plea agreement contains the entire agreement fo the

parties and this agreement may be codified only in writing

T .'-"'...' o Pr '.'-.. e

Sincerely,

HEs

Erica Butts
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' STATE OF SOUTH CAROLINA
IN THE SOUTH CAROLINA COURT OF APPEAL

A — e bt 8 b i s S BT S & St -

STATEMENT OF FACT

The Appellant Plead Guilty on advice of counsel. Appellant’s couns_)el informed her that
she would get hera deal, 20 years cap for l:1er Guilty Plea. The Appellant was told by counsel, to -
enter an Alford Plea, because of Co-defendants Guilty Plea. Basicalh-r, the attomey manipulated
the Appellant to Plead Guilty, without signing the proper Gui'Ity Plea, Agreement by the State.
Therefore, the Guilty Plea was render involuntary and was based on fraud by attorney, who used
the Appellant's mother as 2 co-partner to abtain a Guilty Plea. However, there is no contractual
agreement signed. The Appeliant's counsel, failed to ask for a modification on the 20 years
whereas the Appellant would be allowed to have a yearly parole heasing,

Final Conclusion: '

Attorney violated the Appellant’s 14® Amendment Rights to due process of law and
falsely represented her, and deprived her of fundamental faitness guarm}teed to:!aer under the
federal Real, by the U.S Constitution counset failed to inform the trial Iuc.'lge of the Plea

. Agreement made by. the_. state, in lieu of the Guilty Plea, Applicant was prejudice by counsel’s

ineffective assistance.
Sincerely,

Erica Bulis
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. B
STATE OF SOUTH CAROLINA -

COUNTY OF CHARLESTON

#

¥

STATE OF SOUTH CAROLINA, RESPONDENT In the General Sessions Court %

5™ Judicial Circuit £

" VS, i Exhibit C

- November ;2013 ———-- ---
ERICA BUTTS, APPELLANT

AFFIDAVIT OF DEFENDANT FOR
' GUILTY PLEA

The defendant states to the court, that the Defendant wants to Plead Guilty to the follgwing
charges. ‘
AB.HAN (C.D.V Chapter 13 21 of Title 24) (17-20-30) Intoxicants
The negotiated Plea Agreement is as Follows: 3
Time Served (20) Years , . . K ’

In Connection with the Plea, I certify that the answers to the following questions are true,

T et 1T
e H

1) Have the charges been explained to you by your lawyer and do you understand the
element of every charge?

2) Have you and your lawyer discussed the possible defense if any to f.l;e charge? v

3) Are you satisfied with your lawyer legal service? .

4) Do you understand that, you have a right to Plead Not Guilty and be tried by a Jury?

e g eepersmen
LR IR -

5) Do you understand that you have a right to remain silent, which is the right against self

sn e maere
LT

R

Incrimination?
6) Do you understand that you have the right to cross examine witnesses against you?
7) Do you understand that you have a right to a jury trial for a jury to determine whether the

state has proved beyond a reasonable doubt?



. R

BBy i a g
oo ey

Page2
November 6, 2013

8) Do you understand that, if you plead Guilty you have a right to appeal the sentence

2

within 10 days. ' ’ - s

- — ek e G e - - s w e mmry - lN

Sincerely,

’ Erica Butts.
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STATE xcmmmc 10 51004113 e
EmMﬂﬂ Butts AMWH. mmaa

AKA : Date of Offense. _11/4/2000

Race: BLACK Sex F - Age 25 SC Code § -_16-03-0085(AY1YB)1)

DOB: ANENNEC _ SS* N

A,
CityState,Z1p* SUMMBERVILLE, SC 294830000
N ]

DL#: SIb#:  SCD1913109

*CDL Yes[] No[}] CMV Yes[] No[J Haznat Yes[] No[]

In disposttion of the sard mdictment comes now the Defendant wbo R,) (‘?% E\

TO: HOMICIDE BY CHILD ABUSEQRNEG  ° ,‘2, rh

mviolgtionof § 16-03-0085§A) ofthe SC Code of Laws./ beanng CDR Cods # 2355

[] NON-VIOLENT _[X] VIOLENT [JSERIOUS [XIMOSTSERIOUS [ ]Maudstory GPS{CSC 16172545
wimmor 15t or Lewd Act)

Thechargers  [X] Aslndicted, [JLesserIncloded Offense, [ Defendant Weyves Presentment to Grand Jury (defendant's injhals)
; .W:tho t Negotations of Recommenda D Ne Sentence, Recoramendation by the State,

-
R WLl —— ey

WHEREFORE, the Defcu.da.ntu_: commuted to the ﬁ State Department of Corrections, [ County Detertlon Center,
fora determinate term of days/monthe/yearsor  [] uaderthe Youthfurl Offender Act aot to exceed “———years
and/or to pay a fine of § ; provaded that upon the service of days/monthsfyears and!orpaymmt

of § _ —=————zplus costs and assessments a5 applicable®; tha balance iy tuspended with probatton for - :
monthsfyears and subject to Souﬂ:CmuhnaD@ammnofl’mbaﬁon. Parole end Pardon Services standard conditions of ' 3

probation, which are incorporated by mference,
CONCURRENT or 71 CONSECUTEVE to sentence om:

CDR Code## __2356

SENTENCE SHEET K L

Nt et St N S it St S St

.

K

el

L

b
.
.

“Ths Defendant is to b gaven credst for tme served pursuant 10 S C Code § 241340 to be calculatzd and Epphied
by the State Department of Corrections i
{71 The Defendant ts to be pleced on the Central Registry of Child Abuse and Neglect pussnant ta 8.C, Code -§17-25-135.. . l
Parsnant to 18 U.5.C Sectlon 922,1¢ Is unlawful for a person convicted of a violation of Seetion 16-25-20 or 16-25-65 (Criminal 3;::
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition, 7

. SPECIAL CONPITIONS: -
CJRESTITUTION: [] Deferred [} Def WelverMearmg  [JOrdered  PTOUP ¥
Toal § phus 20% feer 5 days/hours Public Service Employmeat ¥
Payment Terms; Qbtam GED
[J Setby SCDPFPS : Attend Voo Rehab or Job Corp. :
. May serva W/E begiung i
Recipreat- Substamos Abuse Covaselmg 1
*Fine: 8 Random Drug/Alcokal testmg 0 I
§ 14-1.206 (Assessments 107 3 %) . 3 Fine may be pd. m equel, consecutive weekly/monthly B
g 14-1-211(AX(t) {Conv. Surcharge) 100 _S)hew.( pmts of3 beginning pe
14-1-211(A)(2) (DUI Surcharge) Sl 3 . . <
§ 56-5-2995 (DUI Assessment) sp 5 ———— S___ _  peidtoPublicDefender Fund. o
§ 56-1-286 (DUI Breath Test) 525 °§ Other =
Proviso 47 9 (Public DeFProb) $500 % =
§ 14-1-212 (Law Eaforcs Fundmg) 825 S2c.1s 5
§ 141-213 (Drug Court Surcharge} $150 "% !
B 50-21-114(BUI Breath Test Fes) ss¢ s
§ 56-5-2942()) (Vehicle Ass=ssment) St _$ ] Appoumted PD or appointed other connsel,
Proviso 90.5 (SCCIA Surcharge) 5 Faw § 47 12 requires 500 be paid to Clesk
3%!to County (if paid in mstailments) $ 2.1 during probabion, 5
TOTAL 5 (z3.90 ;;{5 :
1 s LI Presiding Judge ——
Clerk of Court! Deputy Clerk . _L@Mas)_ Tudge Code: 2. {/ UU
Court Reposter: 1Conuwir ..-‘_rr; Sentence Date; ‘I!! a\re
+ ‘ i

SCCA17 (03/2011)

DT
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li WITNESSES

i
iShannon Sharp
isummerville Police Department Copnty of Charleston

The State of South Carolina
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-£4 i
: COURT OF GENERAL SESSIONS

|. AGENCY CASE NUMBER
[§1988658 ' .
i June Term 2010

i ARREST WARRANT NUMBER

semie grTiee ameaee

-
-
-

l!
093883 THE STATE 0‘- ‘,.L L

i DATE OF ARREST"

o, 38 iy Bmensaten paresn

!
Ll ovember 4, 2009

i B ERICA MAE BUTTS
jjrcTioN QF GRAND JURY . DOE: 19

2 o mmsag =
i .'-».k gf,g . BIF

i L)
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JForeperion of Grard iy~ JONDB 200 ° Indictment for |
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E,I.\' VERDICT . y= Homiclde by Child Abnge I:
i .. - e 2 L
[ 3
il :
i§ Forsperson of Pelit Jury Date _ e :
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
COUNTY OF CHARLESTON )

At a Court of Genetal Sessions, convened on June 7, 2010 the Grand Jurors of Charleston County present
upen ther oath,

'~

Homicide by Child Abuse

i3

ot oS
SR ESa

That in Charlesten County, South Carohna, on or about November 3, 2009, the Defendant, ERICA MAE BUTTS,

d:d cause the death of fiiM'NOR . a child who was under the age of eleven years at the time of her death,

and thar the defendant did causs the death of said child, n Charlesion County, while commiting child abuse m.

S ety

neglect, and the death of said child occurred under circimstances manifesting an extreme indifference to human llfe: i

in violation of Section 16-3-85, South Casalina Code of Laws {1976, as amended) ’

Tar ot B,

ALY mastpians sumeesen
R T

Against the peace and dignity of the State, and contrary to the statute in such case made and provided
] , i

h]
E ETH GORDON
ASSISTANT SOLICITOR
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ARREST WARRANT.
J-093883
T ETAIECFSOIMACARGLNA

ooyt (K] Mamapaityof
SUMMERVILLE

THE §YATE
eganst

BUTTS, ERICA MAE
Addmza
____SUMMERVIMESGC28483

Phons SSN
Sy g
[ I

DLEs SC__ DL3

Do 1988 Agency ORI %
Prosccuimg Agensy IMERVILLE
Prosoculng Offear SMNNON SHARP

OfernCodo 18-3-85
ColaOrinonmbes 16385
Tas varmnl B GERTFEED FOR SERVIGE m the
EW‘DMH

DORCHESTER The Accmed

5 o be omested and Houghl befora me b bo
daal with ecoordng b w

TR aRE

Ls)

pr]

RETURN
Awpydlﬂmamﬂmmmmmm "

TM FINUCAN
DTW 2ND N. ST.
SUMMERVILLE SC 28483

. , it
STATE GFSOUTHCARGLINA ; arrpaviliiisdina shagn

Cleouniy Kl puncpatty of )

SUMMERVILLE

Personzly eppesred btfom mo (o efizrt SHANNON SHARP who

terg duy swom deposes znd sops that defondant BUT IS, ERICA MAE

& wibo Uz counly end shals cn violatz (he comnel kBws of Iho
© Sals of Swhr Caia for ontnanen of comtyt [X}Mumepatyel  SUMMERMILLE )

w1 tha foliovang perzaeiam - ———

DESCRIPTION OF OFFENSE:

HOMICIDE BY CHILD ASUSE - 18-2-85

! fufhor stalo Gmt tem o pokable cana b beleve Bul tha dofandan nomed ohovs 4 coment

o cma set fob and hat probeble cousa 8 bosod on Bio foflowang fach

BEE ATTACHED AFRDAVIT

Sgnatum o Atait y []10/ 4o
"STATE OF SOUTH CAROLINA 7] Atplfyaess 300W ZND N ST
_ SUMMERMILLE SC 26463
[ counyt (X mumopattyes ) | TS T 8438752010
SUMMERMILE - ) ARREST WARRANT

TO ANY LAW ENFORCERENT DFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTAHLE OF THIS COUNTY:

It sppeanng fom tha ohove ofdevit (hal Hom am  ossonmbls  pednds b bolave b
on 1132008 defendery BUTTS, ER[CA MAE
dud wiolata tho enmenal taws of the State of South Camina {er erdumanes of
[Jcomty [X) suropattyes SUMMERVILLE
PEBCRIPTION OF OFFENSE:
HOMICIDE BYFHILD ABUSE-18-3-85

Y us.ant forth balow

Havng found probable causp ond the ebova afftant having swom bofer ma, you ere ampowered and doeclad by ozt e sid -
delendant and bang kan or er bafee ma fordiwdh o be-dea with aecaning by Iaw A copy of s Amast Warrsnt shalibo detversd to
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b
STATE OF SOUTH CAROLINA) ARFIDAVIT
COUNTY OF CHARLESTON ) WARRANT#J-093883
TOWN OF SUMMERVILLE ) OCA #09-88658

LY Lt

Personally appeared before me, on Det. S. Sharp, first being duly swom, deposes and
says that

o3
z

= ey e
AW A T e

ERICA MAE BUTTS
did within this town, county and state on November 3" 2009, violate the cnmmn] laws of the

State of South Carolin in the following particulars:
. DESCRIPTION OF OFFENSE
HOMICIDE BY CHILD ABUSE
16-3-85
The affiant states that there is probable cause to believe that the defendant named above did
commit the crime(s) set forth; and that such probable cause is based on the following faots:

THAT ON NOVEMBER 3/0, 2009, LOCATED ATW, IN b
THE TOWN, COUNTY AND STATE AFQRESAID, FENDAN BUTTS, DID WILLFULLY,
UNLAWFULLY, AND FELONIOUSLY VIOLATE STATUTE 16-3-85 OF THE SOUTH CAROLINA CODE OF LAWS,
(1976) AS AMENDED, HOMICIDE BY CHILD ABUSE, IN THAT THE DEFENDANT DID STRIKE THE MINOR N

MINOR , WHO JS THREE YEARS OLD, MULTIPLE TIMES ABOUT HER BODY WHILE IN HER 1y
‘CARE, CUSTOPY AND CONTROL WHICH RESULTED IN THEMINOR'S DBATH. FACTS TO PROVE THE ABOVE 7
ARE THAT ON NOVEMBER 3%, 2009 THE DEFENDANTS MOTHER, LADAWN BUTTS DIALED 911 ;
REPORTING THAT THEMINOR WAS NOT BREATHING. UPON EMERGENCY SERVICES ARRIVAL, THEMINOR i
WAS IN FULL ARREST AND WAS TRANSPORTED TO SUMMERVILLE MEDICAL CENTER. WHILE AT THE :
SUMMERVILLE MEDICAL CENTER THE MEDICAL STAFF AND AFFIANT OBSERVED SEVERAL LACERATIONS i
AND CONTUSIONS ABDUT THE MINOR'S CHEST, ABDOMEN, LEGS, ARMS, FEET AND BACK. THE MINOR i
ALSO HAD CONTUSIONS ON THE RIGHT SIDE OF HER HEAD AND AT THE BACK OF HER HEAD THE

"

2

. 1o nasers
LIPTCTRAEVITASRNEY Th-4

- vagm

DEFENDANT PROVIDED A STATEMENT DETAILING THE EVENTS OF HER AND THEMINOR BEING THE E
ONLY PERSONS AT THE RESIDENCE ALL DAY AND HER "WHIPPING” THEMINOR'S “ASS* MULTIPLE TIMES
WITH A BELT AFTER SHE URINATED ON THE FLOOR, CAUSING LACERATIONS AND CONTUSIONS ABOUT i

THEMINOR'S BODY . THE DEFENDANT ALS0O STATED THAT THE MINOR STRUCK HER HEAD MULTIPLE
TIMES WHILE FALLING IN THE BATHROOM AT HER RESIDENCE. THIRTY MINUTES AFTER THE LAST FALL :
THE DEFENDANT STATED THEMINOR'S BREATHING BECAME “SHALLOW" AND SHE CALLED L. BUTTS IN
GOOSE CREEK TO COME TO HER RESIDENCE. { NOT DISCLOSING THE INCIDENT) INSTEAD OF SEEKING
MEDICAL ATTENTION FOR THE MINOR, THE MINOR WAS PRONOUNCED DECEASED AT THE
SUMMBRVILLE MEDICAL CENTER AND AN AUTOPSY WAS PERFORMED ON HER BY MUSC FORENSIC
PATHOLOGIST ELLEN REIMER, MD, JA. ACCORDING TO REIMER, THE MINOR SUSTAINED FULL BODY
i BLUNT FORCE TRAUMA WHICH RESULTED IN HER DEATH. ALL OF WHICH A THE FORM OF THE i
STATUTE N SUCH CASES MADE AND PROVIDED.

F A A

Address: 300 West 20d North Street
Summerville, SC 29483
Phone: (843) 851-4100
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STATE OF SOUTH CARCLINA )
, ) INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
| ; 2014-CP-10-2518

Erica Butts, #348484, ; ‘

Applicant, ; ‘

V. ) ; RETURN

State of South Carolina, ;

Respondent. ;

The Respondent, making its Return to the application for post-conviction relief (PCR)

filed April 17, 2014, would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Cé'rrections
pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was
indicted at the June 2010 term of the Charleston County Grand Jury for homicide by child abuse
(2010-GS-10-4123). The Applicant was represented by Melissa Gay, Esquire.

On August 25, 2011, the Applicant pled guilty before the Honorable Roger Young, On
November 3, 2011, the Honorable Deadra L. Jefferson sentenced the Appl{cant to confinement
for a period of life without parole.

The Applicant filed a timely Notice of Appeal.! On December 23, 2013, the Court of
Appeals-dismissed the Applicant’s appeal after reviewing the explanation for appealing the

guilty plea provided by plea counsel. The Remittitur was issued on January 8, 2014,

! After the filing of the Notice of Appeal and prior to the Court of Appeals dismissing the Applicant’s appeal, the
Applicant filed a post-conviction relief application (2012-CP-10-7220). This application was dismissed with
prejudice based on the Applicant’s pending appeal on July 2, 2013 by the Honorable Roger Young.

1



Attached herewith and incorporated herein are the records of the Charleston County
Clerk of Court regarding the subject convictions, the Applicant's records from the South Carolina
Department of Cérrections, and the guilty plea and sentencing transcripts. The Respondent
reserves the right to amend this Return upon receipt of any relevant materials.
1L
In his Application, the Applicant alleges that ke is being held in custody unlawfully for
the following reasons:
1. Ineffective assistance of counsel.
a. Counsel submitted defective- appea.l
2. Involuntary guilty plea.
a. Guilty plea agreement violated.
~ b. Guilty plea must be signed.
3. Ineffective assistance of appellate counsel.
I,
In this application, the Appficant alleges ineffective assistance of counsel. In a post-

conviction relief action, the Applicant bears the burden of proving the allegations in their

application. Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges

ineffective assistance of counsel as & ground for relief; the Applicant must prove that "counsel's
conduct so mdemﬁed the proper functioning of the adversarial prdcess that the trial cannot be
relied upon as having produced a just result." Strickiand v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 2064, 80 L.Ed.2d_674, 692 (1984); Butler, 334 S.E.2d 813.

The proper\ measure of performance is whether the attorney provided representation
within the range of competence requlred in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

2
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The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient.  Under this prong, the court measures an attomey’s perf:ormance by its
"reasonableness under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing
Strickland. Second, counsel's deficient performance must have prejudiced the Applicé.nt such
that “there is a reasonable probability that, but for counsel's unprofessional errors, the result of
the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With
respect to guilty piea counsel, the Applicant must show that there is a reasonable probability that,
but for counsel's alleged errors, he would not have pled guilty and would have insisted on going
to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute, Accordingly. the Respondent
requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 8.C. 264,
305 S.E.2d 247 (1983).

Iv. -

The Applicant alleges that she did not plead guilty freely and voluntarily. The
Resiaondent submits this aIlegatidn has no merit. To be knowing and voluntary, a plea must be
entered with a full understanding of the charges and the consequences of the plea. Bovkin v.
Alabama, 395 U.S. 238 (1969); Dover v, State, 304 S.C. 433, 405 S.E.2d 391 (1991). In
determining guiity plea issues, it is proper to consider the guilty plea transcript as well as

evidence at the PCR hearing. Harris v. Leeke, 282 8,C. 131, 318 S.E.2d 360 (1984).



The Respondent submits the trauscript reflects that the pleas were knowingly and
voluntanly entered thh a full understandmg of the charges a.nd consequences of the plea.

Boykin, supra; Dover, supra. Further, because a guilty plea i isa solemn, judicial admxssmn of the

truth of the charges against an individual, a criminal inmate's nght to contest the validity of such
a plea is usually, but not inva.riﬁbly, foreciosed. Blackledge v. Allison, 431 U.S, 63, 97 S.Ct.
1621, 52 L.Ed.2d 136 :(197;7). Therefore, statements made during a guilty plea should be
considered conclusive unless a criminal inmate presents valid reasons why he should be allowed
to depart from the t;'qth of Pis_statement‘s. Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976). The
Respondent submite the Applicant should not be allowed to deﬁart from “ﬁthe truth of the
statements he made during hie guilty plea hearing.

+ A defendant who enters a plea on the“gdvice of counsel may only attack the voluntary and

~ intelligent character of the -plea by showing that counsel’ s representation fell below an objective .

standard of reasonableness and that there is a reasonable probability that, but .for. counsel=s

errors, the defendant would not have pled guilty, but would have insisted on going to trial.

Roscoe v. State; 345 S.C.16, 546 S.E.2d 417 (2001); Richardson v. State, 310 S.C: 360, 426

- SE2d 79_5 (1993). Given the Applicant=s burden of proof and the analysis to be applied to this -

claim, the Respondent submits that the Applicant’s claim of inlvoluntary plea is, in essence, a
claim of ineffective assistance of "coimeel, and it should therefore, be treated as such.
Accordingly, this allegation of ineffective assistance of couesel probably raises questions of fact
that the record does not conclusively refute. The Respondent ~réquests an evidentiary hearing to
fully resolve this isstie. See Sharper v, State, 279 S.C. 264, 305 S.E.2d 247 (1983).

'
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V.
Lastly, the Applicant alleges ineffective assistance of appellate counsel. A defendant is

entitled to effective assistance of appellate counsel. Southerland v. State, 337 8.C. 610, 615, 524

S.E.2d 833, 836 (1999). Although appellate counsel is required to provide effective assistance of
counsel, “appellate counsel is nof required to raise every non-frivolous issue that is presented by

the record.” Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990) citing Jones v.

Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983). “For judges to second-guess
reasonable professional judgments and impose on ... counsel a duty to raise every ‘colorable’
claim suggested by a client would disserve the very goal of vigorous }and effective advocacy...”
Jones, 463 U.S. at 754, 103 S.Ct. 3308.

Generally, in analyzing a claim of ineffective assistance of appellate counsel, the Court

.applies the Strickland test just as it would when analyzing a claim of ineffective assistance of

trial counsel. See Southerland v. State, 337 S.C. 610, 616, 524 S.E.2d 833, 836 (1999). Thus, in

this case, we ask 1) whether appellate counsel's perfonnanée was deficient, and 2) whether

Respondent was prejudiced by appellate counsel's deficient performance. Bennett v. State, 383

S.C. 303, 309, 680 S.E.2d 273, 276 (2009). To prove prejudice, the applicant must show that, but
for counsel's errors, there is a reasonable probability he would have prevailed on appeal.
Anderson v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003). The Respondent subinits that

the Applicant cannot satisfy either requirement of the Strickland test. However, the allegation of

" ineffective assistance of appellate counsel probably raises questions of fact that the record does
]

not conclusively refute. Accordingly, the Respondent requests an evidentiary hearing to fully

resolve this issue. See Sharper v. State, 279 8.C. 264, 305 S.E.2d 247 (1983).
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STATE OF SOUTH CAROLINA- )
- ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) '
)
) 2014-CP-10-2518
).
ERICA BUTTS, #348484 )
)
, )
Applicant, )
' )
Vs ) AFFIDAVIT OF SERVICE BY MAIL
. o )
STATE OF SQUTH CARQLINA, )
. )
Respondent.,. )
)
L T.am an employee of the Respondent in the above-captioned action.

2, Regular comnninication by mail exists’throughout the State of South Carolina and that
this is'a proper circumstance of service by mail.

3. T have this .day- served a copy of the Refurn ‘in the above-captioned matter on the
following person by depositing same in thé United States’ mail, postage ‘prepaid:

Rodiney. D. Davis, Esquire
Lowcountry Law-Office

4000 Faber Place Drive; Suite 300
Charleston, South Carolina 29405

DATED this 27" day of March, 2015

Sdra B Moore, Lega] Assistant
For Respondent
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STATE OF SOUTH CAROLINA

CQUNTY QOF CHARLESTON

ERICA BUTTS,
Applicant,
vs.
STATE OF SOUTH CAROLINA,

Respondent.

BEFORE:

i i s e el

Court of Common Pleas
Case No, 2014-CP-10-~02518

Transcript of Record

DATE: January 30, 2018

THE HONCRABLE MAITE MURPHY

APPEARANCE:

RODNEY DUANE DAVIS

Attorney for the Applicant

JOHNNY E. JAMES

Attorney for the Respondent

Kdren V. Andersen, RMR, CRR
Circuit Court Reporter
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Re-Direct by M. DaviS.c-reeocereesns eatisanssansereaananetens 63
MELISSA GAY

Direct Dy Mr. Davis «terverrienoerisineieiianniinniaaines,s 12

Cross by MI. JaMeS-cscceretorrecnrerunaranaccsostosonnanaascns 21
LOIS VERONEN

Direct b)} MT. DAVLIE vrerrernetnoneararennarasitascensntsnsscens 26

Cross by Mr. JameS.-re-ceceeretnrnorictitiosotrssssasranacannns 41

Re-Direct by Mr. Davis.---.ccirenireiininaiiiniaieniaiinaan, 45
LADAWN BUTTS

Direct by MI. Davis scevercrenencineetcnrssnrarnctreenanannnas 64




118

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Are you ready, Mr. Davis?

MR. DAVIS: I think I'm okay. If I need more time, I
will certainly ask for it.

MR. JAMES: If it please the Court, Your Honor. This
is the matter-of Erica Butts vs. The State of South Carclina.
That's Docket No. 20i4—CP—10—02518. Ms. Butts is present here
in the courtroom today and is represented by Mr. Rodney Davis,
Esquire.

Ms. Butts was indicted at the June 2010 term of the
Charleston County Grand Jury for homicide by child abuse on
August 25th, 2011. She pled guilty before the Honorable Roger
Young and was thereafter sentenced on November 3rd, 2011, by
the Honcrable Deadra L. Jefferson.

Judge Jefferson, after a rather extensive sentencing
hearing of Ms. Butts, as well as her co-defendant, sentenced
Ms. Butts to life wifhout parcle. The applicant thereafter
appealed. That appeal was dismissed after review of plea
counsel's reason provided for the appeal.

Your Honor, my understanding is that applicant’'s
allegations are today amended to reflect an allegation of
ineffective assistance of plea céunsel in that plea counsel was
deficient for failing to properly investigate and develop a
defense based on battered spouse syndrome.

Your Honor, based upon that understanding of what the

allegation is here today, the State respectfully makes a
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standing motion to dismiss this application on the basis that
battered spouse syndrome is not applicable where the victim is
not the abuser, but, rather, a defenggless child in the care of
the accusea. Because the victim was not the abuser, was not
somebody who could‘have been specifically directed to say, hey,
kill that person, Your Honor, it's not relevant to the
allegatibns that are set forth today.

I have sent to the Court and provided to opposing
counsel some case law ocut of other juris&ictions, some of which
is binding authority, and some of which is not binding
authority, provided{s;mples of when courts in other
jurisdictions had to grapple with one or part 6f the issue that
is before the Court today.

The cases that I have provided are People v. Daniels,
2001 Westlaw 119-1114. .That is an appeal out of the State of
California. I will note that even in California, that is not
binding case law. It is an unpublished opinion. However, in
that case, the State of California décided that the trial judge
did not err in denying the admission of battered spouse
syndrome, Evidence in a case where, much like this one, the
defense was that the death of a child in the care of the

\
defendant -could be justified by the abuse that that defendant

suffered at the hands of a co-defendant.
Your Honor, I've also provided the Court and provided

to copposing counsel the case of Brewington v. State. That is
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98 So. 3rd 628. That is a 2012 case out of Florida. That is
binding presently in the state of Florida, Your Honor. 1In that
case, that mostly deals with the same idea, the idea of a
battered spouse defense, where the victim is a child in the
care of the defendant. And in that case, the court considered
under the Frye test and determined that constrained by Frye,
that battered spouse syndrome was not applicable in those
circumstances.

I will, however, note that the court in that case was
a little bit more understanding to the propeosition and noted a
number of other circumstances where battered spouse syndrome
has come up, not necessarily to justify the killing of a
third-party, but to justify, for example, a defendant's
propensity to change their story due to the continued existing
abuse of either a co-defendant or of some other close relative.

But, Your Honor, since the victim in this case was 3
child, a small child capable of nc¢ abuse, directly in the care
of the applicant ~- whose abuse came directly at the hands of
the applicant, Your Honor, the State's position is that to
invoke battered spouse syndrome, to say; my co-defendant beat
mé and, therefore, I shouldn't be‘subject to the same
punishment for killing this child, is preposterous. And it
frankly beggars belief.

And so, Your Honor, given that that is the only issue,

I would respectfully request that this Court find as a matter
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of law that any conceivable, developable defense for battered
spouse syndrome would neot have been relevant at the original
potential trial. And,'therefore,athere's no deficiency on the
part of counsel. And, thereafter,{gs a matter of law, there's
no reason to go forward with the rest of the hearing';oday.

Your Honor, I will note, additionally; as a separate
ground for the motion.to dismiss,‘£hat in tﬁé sentencing
transcript dated Novembe£ 3xd, 2011; on pages 30 to 31, the
original plea counsel noted on the record the possibility of
trying to create a battered woman syndrome defense. And I will
quote directly from the transcript here, Your Honor: In my
practice, I tried very hard to expand on that -- referring back
to the abusive relationship between applicant and her then
co-defendant Ms. Shaneda Cunningham -- to see if my client
would open up to me about some stuff that maybe I could.provide
to the psychologist to help her create maybe a battered woman
syndrome defense, |

And this is on the following lines: Erica would never
do that. She would never tell me anything bad about Ms.
Cunningham. She loves her and has .loved her for years.

Your Honor, as a matter of fact, as well it's clear on
the face of the record before the Court, it shows that original
plea counsel did endeavor to create the defense that is now
proposed by applicant today. She did endeavor to create that

defense that she was supposedly deficient for not trying to put
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together. And that, ultimately, she was frustrated and
defeated in that effort by the actions of the applicant.

And so on that separate ground, I would also request:
that because the facts of the transcript are not reasonably in
dispute, that the application for post-conviction relief be
dismissed. Thank you.

THE COURT: Mr. Davis.

MR. DAVIS: If I can -work backwards, Judge. I believe
we can proffer testimony now if you need me. But part of the
influence and effects of the psychological abuse dealt with by
a battered spouse and this syndrome leads to difficulty in
sharing that information, either with the attorney or with a
doctor. I have both our expert here to testify about that
issue. I have Ms. Gay. I think she is a State's witness, but
certainly we can talk to her to explain -- and Erica can
certainly explain the issue of why we can lay forward that
potential defense.

Whether it would be successful or not, we will see.
This was a guilty plea. The burden today is inéffeétive
assistance of counsel and the outcome would have been
different. We will be presentiﬁg eﬁidence to both of those
prongs and show that had she known, Erica known that this was a
potential defense then, she would have taken advantage of it.

Partial blame very well may be with Erica for not

divulging the information necessary to establish this defense.
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But part of the fault is also on Ms. Gay, because, clearly,
it's been expressed now. We have an expert that met with Erica
more than once, and has gathered information necessary, in her
expert opinion,'to’establish this defense.

So simply because it wasn't relayed then and it is
now, that's part of the factual basis of this hearing. So we
would argﬁe that's not sufficient to stop this before the
merits.

Secondly, as. to the . .two cases, certainly, we
appreciate the attorney general. We both _— this is a véry
limited area of law. The two cases that the attorney general
provided, one is an.unpublished opinion from California. I
think that bears the weight that should have on this process.

The second one is a case, state case out of Florida.
Basically,- as they admitted at the end, the gtate admitted at
the end, ultimately, it was blocked the?e because it did not
pass the Frye standard for scientific reliability. That was
the reasoning there. In that very case, as the State
conceded —-- Judge, forgive me, I'm not sure\which page the
order is from. But some jurisdictions have held battered woman
syndrome admissible in analogous circumstances, where there's g
third-person victim, not the other spouse.

Thankfully, my state was Virginia. My original state
is the first one listed. But it goes on to list West Virginia,

Georgia, Arizona, another one from Georgia, it appears.
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There's no such cite to a South Carolina case.

So we appreciate the theoretical argument of ‘the
State, but there's nothing binding in South Carolina that
prevents this from going forward. And, ultimately, Judge, in a
PCR action, especially one that arises from a guilty plea, the
crux of our argument is this. Erica pled guilty. It was an
Alford plea. ' There was a second indictment for the second
subsection, either physically did it or aided and abetted. Shel
was charged under both, two separate charges, both carrying 20
te life, The Alford plea, one of those was dismissed before
the plea. She pled guilty under Alford.

As the record even indicates, this oppértunity to
present the defense at trial of a battered spouse was not
available to Erica at the time. BAnd wé believe that the
majority of that blame has to be on the attorney preparing and
presenting defense and other alternatives.

I belleve her testimony today will be, had her
attorney elicited this evidence that now Dr. Vercnen and their
expert has, and she knew that this was an option, an option to
lay out to the jury, similar to any other defense, that the
jury may very well say, we just don't believe it. But it is a
valid potential defense.

And so our burden today is, who is to blame? And
there will be testimony on that. And, ultimately, you will

decide. And would the outcome have been different? Would she

)
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10

have taken a risk? .If_the State believes this is a flight of
fantasy; so be it. But that is the individual defendant's
right to Héve their constitutional-right'protected by forcing
the State to prove it and present ahy patehtial defenses they
might have.

So since it's not barred by either one of the cites
the State can provide, we would afgue it's an a%ailable defense
certgiﬁly for pu}p;sesAof-the determination of whéther she
would have chosen a diffgrent.outcome and foregone the plea
offer and actually gone to trial.

THE COURT: Here's what we will do. ©QOut of interest
of time, obviously, I want to make..sure that we're respectful
of everyoneﬁs time.. And I certainl? understand your motion,
Mr. Jaﬁes. I don't think it's as a matter for right now. I'm
going to take that under advisement and review the law |
applicable to this case.

But, Mr. Davis, I'm going to allow you-an opportunity
to present what you have to the Court so I can propefly review
and be fully informéd as to what the testimony out there is,
what four client is claiming.

So you may prﬁceed.

MR. DAVIS: .I've talked to her about it, but if we
could just briefly, she has a life sentence, but tlere's a

charge that was dismissed. So if you could just briefly go

over with her on the record.
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THE, COURT: Ms. Butts, if you please stand.
ERICA BUTTS,;
: havingdbeen duly sworn, testifies as follows:

THE COURT: Ms. Butts, I underétand that your_attorney,
has gone over with you the risks and poténtial benefits of you
proceeding with this hearing today. Do you understand what
those are?

MS. BUTTS: Yes, ma'am.

THE COURT: Have you had encugh time to talk to your
attorney about that? Do you understand -that if a PCR is
granted in your case and your application is granted, that the
process would start all over again? So although you received 4
life sentence, I understand that another charge was dismissed.
And you would be facing both of those charges. Do you
understand that?

MS. BUTTS: Yes, ma'am.

THE COURT: So it wouldn't guarantee you any type of
reduction in your sentence or anything of that nature. Do Qou
understand that?

MS. BUTTS: Yes, ma'am.

THE COURT: How far did you go in school, ma'am?

MS. BUTTS: I have my GED.

THE COURT: And you can obviously read and write and
understand the English language?

MS. BUTTS: Yes, ma'am.
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MELISSA GAY - Direct by Mr. Davis 12

- understand what you are doing here today?

) THE COURT: And have you ever been treated for the
abuse of drugs or alcchol or mental illness?

MSl BUTTS: No, ma'am.

THE COURT: And do you have any reason to believe that

you don't understand what's going on here today? You fully

MS. BUTTS: Yes, ma'am.

" THE COURT; And based upon your conversations and the
understanding of your rights, do you wish to go forward with
this application here today?

MS. BUTTS: Yes, ma'am. y
T‘HE COURT: Do you have any other questions for your
attorney?
MS. BUTTS: WNo, ma'am.
THE COURT: You may proceed.
MR. DAVIS: Thank you very much, Your Honor.
We would call Lisa Gay.
. MELISSA GAY,
having been. duly sworn, testifies as follows:
DIRECf EXAMINATICN
BY MR. DAVIS:
Q. Ms. Gay, we are going to dive right into the issue.
The Staée in their metion talked about in the transcript at the
sentencing where you indicated that you were searching for any

way to help Erica and 'searching for the potential defense of
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MELISSA GAY - Direct by Mr. Davis 13

battered spouse, I believe in the transcript maybe battered
woman syndrome defense. Can you tell Judge Murphy what it was
that raised your concern about that potential defense back when
you represented Erica?

4. &es. Okay. So these were two girls -- I had a little
background histeory from them. They were about 15, I think;
when they got together. They were:in a lesbian relationship.
They had been together for years. They came —— Erica came down
here to live. The other co-~defendant was on parole in
Michigan. And she broke her parole, basically, became a parocle
violator, and followed Erica down here. And then she had an
eight~year-old child. And so ‘they were living down here. As I
said, the co-defendant was -~ absconded from supervision in he:
state.

They had a friend that had a small child. She was
three. She was a young mother. And so she had - they were
all friends. And she had asked them to take care of her child.
So the child was brought down here to stay with them. And
when -- after fhis incident océurred, the child basically was
beaten wiﬁh a hanger by the co-defendant. 2And the child's
organs failed, I think, and the child died-l

And so it was my understanding that after the child
died, they called Erica's mother, who called 211. And, you
know, then it all -~ the arrest occurred.

And I found out really more from her family, not so
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MELISSA GAY - Direct by Mr. Davis 14

much from Erica, about a long history of an abusive
relationship, lots of incidents of violence towards Erica,
towards other people. \

The co-defendant was on parole for assaulting her own
mother. She had gone to prison for it. And was -- her mother
had told me that there had been situation$s where the police had
been called different times when they lived up -- I think it
was Michigan they were from. And>so I had a good knowledge of
the fact that -- I had also met both people. I met my client,
who was a docile,. sweet person,land had been in court with the
co-defendant, who was not at all decile and was very
aggressive.

And so, you know, Jjust appeared to me that there was
this situation whgre this other girl, from whathI've been told
by family and friends, that dominated her a lot.

Things were happening in the jail while: they were

{ ;

there. The co-defendant had, I think, beat up Erica or
attacked her. ©She had also beat up and attacked other people
that Efica was trying to, you know, hang out with or be
friendly with. They were in the éame jail,.which was, I think,
a very big problem. And Erica .tried to sort of distance
herself from her -- .

MR. JAMES: Objection. Hearsay if all of these things

were learned by Ms. Gay after the guilty plea.

THE WITNESS:. This was all before the guilty plea.
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MELISSA GAY - Direct by Mr. Davis 15

THE COURT: This is pretrial detention after the child
was —-

THE WITNESS: Yes, this is before the hearing, you
know, before the sentencing, before the plea. S0 over time --

MR. JAMES: My apologies. TIf I may expand upon my
objection, Your Honor. My objection is that -- normally, I
don't stand up and argue hearsay in the mid&le of a PCR
hearing, because so much of what the attorney may have heard
goes to the efforts that they had to prepare the defense for
their client. 1In this case, if these events didn't occur until
afterwards, if they don't go to preparation of the defense by
the client, then all of this testimony would be better brought.
out éhrough the applicant, not the attorney.

THE WITNESS: I'm just telling you what I
understood.

THE COURT: I think that's only relevant considering
how she represented her client. I will allow 1it.

MR. JAMES: Thank you.

THE WITNESS: So I had cbserved myself lots of docile
behavior from my client, noncommunicative Behavior. She just
would not talk to me about situations that I had been -- I had
information from other sources that I tried to confirm with her
and she wouldn't tell me.

I did have her -- I believe I sent her to Dr. Waid.

And he talked to her. He told me, she won't talk to me, she
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MELISSA GAY - Direct by Mr. Davis 16

evaluation?

won't talk to me.

Q. Let's stop right there, What was the purpose of that

A. To try to see —- to give her an opportunity to talk to
somebody, to see if I could get some information that she
wasn't giving me. But the problem was, it wasn't the right
person. ' It wasn't the right type of person. Dr. Waid didn't
have the, I don't believe, the expertiée or that to get to the
bottom of it. But I think the biggest thing that I did wrong
in the process is I didn't separate them. And T know now after
different things that once -- this is just a fact, once she got
to SCDC and was away from this girl, that her whole demeanor
changed from conversations with -- you know, my unde;stand&ng
was that she really began to talk to you more and that things
began to develop more because she was qo_longer under the
influence of this girl. They were in the Charleston County
jail together. And the co-defendant was assaulting her. And
the co-defendant was. assaulting friends of hers.

And she was —-- this is just my opinion, but I believe
she was terrified of her. And I believe that she did not want
to turn on her or say that -- I mean, it was a fact that the
assault and the beatings that occurred with this child were
done by the other lady.

Q. For the record, Dr. Waid, white male?

A, Yes.
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MELISSA GAY - Direct by Mr. Davis 17

Q. For the record, the evaluation conducted came back and]
was given to the court and delved into competency, ultimately,
evaluation?

A, Right. Yes. 2And also, there had been a history of an
assault by a male in her past. And I didn't eveﬁ think about
that until you asked me, he was a white male. I mean, she was
absolutely not going to talk to.him. As I said, I did not
contact the type of expert that has this expertise. 1 didn't
do that. And, you knew, I don't even have a good excuse why,
except that it was -timing and things like that.

You know, I tried to talk to her. I tried to get her
to have an outlet, to be able to express some of this. And,
unfortunately, I don't believe it was the right person.

But there was no question in my mind that this
co-defendant had, in fact, abused her many times, had some
police contact in the state of Michigan that her mother had
provided information about. I didn't get any of that. Just I
didn't think it was going to work out this way.

So I was working with Elizabeth Gordon thinking that
it was not going to work out this way. And I guess that's why

I didn't get the right expert.

Q. Ms. Gordon, the solicitor who prosecuted the case?
A. Yes.
Q. A couple housekeeping matters. Erica was charged

under both subsections of the homicide by child abuse, both in
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MELISSA GAY - Direct by Mr. Davis 18

committing'the physical act and then aiding or abetting.
Basically, she was charged one count of each?

A. Yes. One was abuse and one was neglect, basically.
The other co-defendant got convicted of abuse. That was my
understanding. And then the subsection that- we went under for
Erica was neglect.

Q. In fact, the co-defendant, Ms. Cunningham, pled guilty]
just before Erica did under a proffer agreement? Do you recall
that?

A,.,, Okay. I remember them being sentenced together, but I
am not so sure they did their pleas together. I don't remembexr
that.

Q. Let's jump to the obvious thing. There was no actuél=
help from the co-defendant, becausé this didn't go to trial?

A.. No.

MR. DAVIS: And if you give me just one moment, Your
Honor. Your Honor, if you allow me one last —— I won't take
the time now to point out where there was a plea of the
co-deféndant pricr to. Ms. Butts's plea, a proffer, but nothing
transpired beyond that.

You've talked abouF what you obsefved as far as the :—

MR. JBRMES: If I may‘interrupt, guickly. I would
direct tﬁe'Court's attention to page.7 of the plea transcript
dated August 25th, 2011, lines 3 through 8. At the outset of

factual recitation by Ms. Gordon, she indicates: This is the
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MELYSSA GAY - Direct by Mr. Davis 19

4

co-defendant of Shaneda Cunningham who ple& in front of you
earlier thié afternoon. That's line 4 and 5 on page 7. I
think that's what Mr. Davis was referring to.:
THE COURT: Before Judge Jefferson; is that correct?
MR. JAMES: This would be before Judge Young, when
Ithey took the pleas separately. And then in front of Judge
Jefferson, they were sentenced together at the same time.
BY MR. DAVIS:

Q. You've talked about what vou observed in the
courtroom, the demeanor of the two women. You've talked a
little bit about Erica's emotional and mental state. Do you
recall an incident at the jail after Erica received and was
able to view the discovery in this case, her reaction to that?

A. She tried to kill herself.

MR. DAVIS: If I could have just one moment.
BY MR. DAVIS:

Q. One final thing. If you had’obtained information that
was the basis for a battered spouse defense, what would you
have done with that information in the sense of talking to
Erica abéut it?

A. Well, if I had had an evaluation that said that she
was -- you know, met the criterig or that is a defense, we
would 'have discussed.it. And T would have explained to her
that that was an opportunity that we could have had. You know,

obviocusly, if she wanted a tridl at that point, we would have
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MELISSA GAY - Direct by Mr. Davis 20

talked about it, because it would have been a defense.

I mean, even though this business about her, whether
it was the éame, killing the spouse or a third-party, I mean,
she had no control over that other person. That other person
had all the dominating control. She was a shell of a person
when she came in to our jail. And so she was -- in my opinion,
if I had had the report and it gave me what I needed, I would
have pursued it as a defense.

Q. One final thing that can't be in the record. Do you
recall just the physical stature pf Ms. Cunningham, the
co-defendant, as compared to Erica?

A. I could give you a descriptive word that's not nice.
But the octher -- I mean, Erica is a little, small person.

She's not; I mean, she's thick muscles. You could have
mistaken her for a man walking down the street, a big, strong
guy walking down the street if you, you know, weren't aware
that she was a female. She didn't dress very feminine at all.
She was —— she would get nasty sometimes in the courtroom when
we were doing different things and storm off and, you know,
make noise when she was going in the room and things like that.
She was not anybody that —-- she was creepy.

Q. The final thing we talked about a moment ago, if this
had been a viable defense and you had talked to Erica about it
and she had asked for a trial, just briefly for the record, can

you give the Court a background of your experience and whether
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MELISSA GAY - Cross by Mr. James _ 21

you would have abided by her request for a trial?

4. Well, as I said earlier teday, I've done this 28
years. And I've tried more than most people, I think, unless
maybe you and I —— you know, I tried a lot of cases when I was
a public defender. I tried a lot of cases in public practice.
I tried a lot of complicated case, a lot of death cases. You
know, I'm capable of trying, you kﬁow, just about any kind of
case they give me. If I had been able to get what I thought I
should have been able to get with the expert, I would have
likely advised her to have a trial, because it was a
sympathetic situation. It was, you know —— I don't think that
she was -~ I mean, one of the reasons that we pled to Alford ig
because, obviously, it requires criminal intent. And she
didn't have any criminal intent. She was just -~ she didn't
mean to hurt anyboedy. She didn't, you know, get up and try to
hurt —-- there was no part of her actions that were inflicting
the injury on the child. She just couldn't control the other
woman to keep her from doing it, because they were all
basically dominated by this-woman. And it was all sad.

MR. DAVIS: Thank you, Ms. Gay. Answer any.questions
the attorney general has.
THE COURT: Cross-—-examination.
CROSS-EXAMINATION
BY MR, JAMES:

Q. Ms. Gay, earlier -— and I apcologize if you've already
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- her -~ she couldn't hold it. And then it was just kind of a

MELISSA GAY - Cross by Mr. James 22

answered any of these questions. It was a long narrative. 'And
I want to be abundantly clear on a lot of points. Earlier in
the recitation of the . underlying facts of the case, you
indicated that the victim was killed after -being beaten with a
hanger and then suffering organ failure. _I'would like to ask
if, in your recollection of preparing for this case, 1s it youn
understandﬁné that the victim's -injuries were caused by a
single instance, or did it occur over a period of time?

A. A period of time. They had -- they had pictures of
the body, and the body, the pictures, showed stages of
injuries. I think that the cause of death was internal organ
failure.” I think if was even Judge Jefferson who said, I
think, that you beat her -- she was talking to the other woﬁan,
but, I think that you beat her so much that her orgéns failed.

The girl ﬁas peeing on the floor or having problems
with not being able to hold her peewL And it became impossible,

because she was getting beat by the co-defendant. And then

cycle of bad. S8So, yedh, it was not one time. It was multiple
times.

Q- When did. you first become aware of the idea of
pursuing a battefed-spouse or battered woman defense?

A, Early on, after I met with her and saw the parties
involved and, really, probably after I talked £o her mother.

Ags I said, I think that I should have moved her. I know
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that -- I know I should have moved her. I should have gotten
her out of the Charleston County jail and then in the situation
where she was no longer being influencgd or having any
involvement with this woman.

As I said in the jail, the girl attacked her, many
things happened while she was in the jail. &nd I believe that’
there ‘was eveﬁ some of that after the sentencing. But so I
believe that I should have separated her out so she would haée
had a much better, safer envircnment to decide, you know, what
she needed ér wanted to tell me.

Q. Moving on -- not moving on, but proceeding from that
last bit of your answer, how would you at the time have
described your professional relationship with the solicitor?

A. She was a friend of mine, somebody I know well. She
had a three-year—-old child. She went to the autopsy. I didn"f
think that was very good, but that's what she had done.

Q. What do you recall her orientation towards the case’ °
being? Was she understanding or aggressive, or whichever
phrase or words you.ﬁould use to describe it?

A. It was very surprising to me at the time of sentencing
that she asked for a life sentence. It wasrvery surprising to
e?erybody in the room. ~Bodth of these defendants passed out,
like on the ground, when they got sentenced. I would have
thought "earlier on in the case that she was being more —- I

mean, I guess maybe not understanding, but she did allow my
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client to plead to this section —-- the renditicn of the facts
that she used was that Erica had been negligent in not
protecting the child, as opposed to the batterer, *the person
who inflicted the .injury. I thought that that was some
understanding of what I believed to be the facts.

Ericé's mother was a Staté's.witness. Erica's mother .
had had.lots of conversations with her. - It wés‘mQ
unaerstanding that -- like I said, I was' just very surprised
what she asked for in the end, because that's not what I had
expectéd. That's not what anybody had expected.

Q. Do you know if the co-defendant would have testified -
against your client had this gone to trial?

A. She pled first. ©No, I mean, I think Mr. Davis said
there had been a proffer, but I had never been told what she
would say. She, in all of our opinions, was the one who
inflicted the injury or the injuries.

MR. DAVIS: Your Honor, if we may, similar to the
attorney general earlier, on page 23 6f the sentencing
transcript, November 3rd, 2011, in front of Judge Jefferson,
page 23, beginning at line 10, this, is the attorney for the
co~defendant speaking; he says: We also signed an agreement
with the State saying that she -- Ms. Cunningham -- would
testify againsf her ,co-defendant Erica Butts at tfial and she
would be very valuable to the State.

Ultimately, as we said, it didn't happen because Erica
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pled. But{that's what I was looking for earlier coming up in
testimony. Thank you.

THE COURT: Thaqk you.

MR. JAMES: Beg the Court's indulgence, Your Honor.
have no further questions for this witness, Your Honor.

] THE COURT: Any redirect?

MR. DAVIS: If I can have just one moment. HNo, Your
Honor, not for this witness.

Thank you, Ms. Gay.

THE WITNESS: May I be excused?

THE COURT: Any objection?

MR. JAMES: At this time, I don't foresee needing to
call Ms. Gay back to the stand.

THE COURT: Okay. You are free to go.

MR. DAVIS: Call the next witness, Your Honor?

THE COURT: Yes, sir.

MR. DAVIS: We would call Dr. Veronen to the stand.

LOIS VERCNEN,
having been duly sworn, testifies as follews: is

THE CCURT: If you will please state your full-name
and spell your last name.

THE WITNESS: My name is Lois Joan Veronen, spelling
V-e-r-o-n-e-n.

THE COURT: Proceed with your witness.

MR. DAVIS: Thank you, Your Honor.

I
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Just trying to speed up a little bit of the process,
appreciate the attorney general, they have a copy of
Dr. Verocnen's CV. At the appropriate time, I don't have a.hard
copy right now, but I would like to make it a Court's exhibit.
and with the State's consent, with a brief introduction, we
would be moving her in as an expert:. I don't think there's an
objection. But just to speed that along, we will supply that
to the Court beforé I leave.

THE COURT: I appreciate that. You may proceed.

DIRECT EXAMINATION

BY MR. DAVIS: B

Q. Doctor, 1f you could just give quickly your degrees
and from what schools and how long you've been practicing..

A. I received my bacheler's degree from Margquette
University in Milwaukee, Wisconsin in psychology. My master's
and Ph.D. were both in clinical psychology from North Texas
University. I graduated in 1977. I becamé licensed in th;
state of South Carolina in 1978. I was faculty at the Medical
University from 1980 to 1988, at which time I moved to Rock
Hill, South Carolina.

-My first testimony regarding victims of violence, I
had conducted reseatrch at the time of my dissertat{bn called
the Fear Response of Rape Victims. 2and out of that grew that

women who have had viétimization experiences come to perceive

the world perhaps slightly differently than women who have not
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had victimization experiences. And so, I and colleagues were
funded at the Medical University by the National Instifute of
Mental Health and by the National Institutes of Justice to
investigate, among things like, you know, victims don't report,
and then the long-term impact of being a victim of violence,
sexual assault and domestic violence.

Q. In your research and in your studies, have you focused
on the areas of spousal abuse?

A. I have personally. Yes, I have. B&nd first testimony
I did in which spghsal abuse was at the issue here was a
self-defense case in 1979. It involved Cynthia Hutto, who was
the daughter of the chief of detectives in North Charlestonf
Bnd she had taken the life of her abusive spouse. And her
testimony was that she had been battered. And that case was
one of the first -- not the first in South Carolina, but the
first in which spousal battery was ;sed as a defense. But it
has also been used in many ways as sort of a mitigating
circumstance in all kinds of cases since that time.

Q. So to that issue, you have testified previously on
these issues in court? ‘

A. I have testified, yes, I have, over approximately two
to three cases a year. I've testified in 14 states and had
testimecnies'over 60 times and have done about 150 evaluaticns. .

Q. So, certainly, vyou studied and practiced in areas of

spousal abuse, correct?
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A. Although the word "spousal abuse" is not found
necessarily within the psychological research, we use the term
victims of domestic violence, victims of intimate partner
violence, victims of trauma, victims of violence. The legal
term, the way in which that psychoclogical research and findings|
has been accepted into the court is in the area of kind of
battered spouse syhdrqme or battered woman syndfome.

Q.  So those legal terms you have done research and you
have testified?

A. Yes.

MR. DAVIS: At this tiﬁe, Your Honor, we would move
Dr. Veronen as an expert in the legal or psychoiogical field off
battered spouse syndrome. ‘

MR. JAMES: ©No objection, Your Honor.

THE COURT: Okay. The Court finds that she's

)

qualified.
BY MR, DAVIS:

Q. Thank you, Your Honor. You started there explainiﬁg
the differences between the forensic, the legal term, the
courtroom term and the psychological term. Could you give
Judge Murphy a brief summary of the syndrome that we are
focused on today, battered spouse syndrome?

A. Well, battered spouse syndrome oxr the battered woman
syndrome is often used in some defense to mitigate and help

understand for the court why certain particular continued
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actions of sometimes loyalty toward the person that has been
abusive and violent is not fully disclosed. 2And so at times we
have talked about, there's elements of fear. &nd that fear is
then conditioned into sort of larger spectrums. So that things
that appear to be inno;uous, you know, question that might be
asked, might be viewed as éomething that would evoke, you know,
former reactions of fear and anxiety.

Often we find that people who are experiencing
battered spouse syndrome have elements of what we call in
psychological terms post-traumatic stress disorder. And so
often the post-traumatic stress disorder is the psychological
avenue by which "battered spouse" is, in part, defined.

Q. And so similar to post-traumatic stress disorder, 1if
there are triggers, this causes reaction in the individual?
A. Correct.

Q. And that can be several reactions. Can you talk a

little bit to Judge Murphy about those fight or flight or otherx]

reactions?
A. Well, certainly, one of the things that we have seen
is that the opportunity -- I mean, you look at -- part of this

research began, actually, with battered childrer. What we
found is that there was incredible loyalty for a child that had
suffered abuse at the hands of their parent for that child not,
to fully disclose or disclose at all what had gone on in that

home. BAnd soc we find that there's léyalty bonds to the person




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

consequences for the individual who is being victimized can be

LOIS VERONEN - Direct by Mr. Davis 30

that's inflicting violence. Sometimes it is that there's fear
of further repercussions. Some people have used the term that
the devil yéu know [1s better. than the devil you don't know.

Some individuals fear that they will not be believed
if they.should come forth. Then tﬁere+s theféuestion of adult
individuals. Often, you know, it's, why didn't you leave? Why|
did you continue to endure that particular set of
circumstances?

And the reason -people continue to endure is that
there's, you know, soft of.cognitive changes that go on,
meaning that the problem-solving ability becomes_much more
limited. And, you know, the idea of being a fully functioning
human with options and choices dces not necessarily seem-to be
available. They don't usé their full faculties. And often, as
we understand, all of this is shrouded in secrecy and
self-blame - why am I continuing in this relationship?

Q. Let's get o;;the record and explain to Judge Murphy a
little bit some -~ some examples of‘acts that lead to this
syndrome physical wviolence.

A, Very definitqu. There's physical violence, but it
also can be, you know, sort of psy&hological and sexual
violence as well. And, you know, the repercussions and

pervasive in all areas.

0. The syndrome is usually a manifestation of perpetual,
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either physical or emotional viclence, correct?

A, Lenore Walker, who's one of the first thetries that
researched this area said at least there had to be three
incidents of violence.\ But what we know is that one incident
can -be so profound that it produces the change from our
research.

So, but, generally, when we talk about a battered
spouse syndrome, we are talking about it had occecurred over
prolonged period of time and thére had been repeated instances
of abuse. - .

0. And so then certainly, the reaction of someone under
these effects, hypothetically, that would be to shrink into a

shell, to not act, to not challenge the aggressor?

A. Correct. Correct.

Q. Could that go as far as to not stepping in to prevent
violence?

A. There, definitely, yes.

Q. Woul& that go as far as to not seeking assistance

either from friends or loved ones or from authorities?

A, Correct. B&And often, you know, in very abusive
situations, there's complete isolation. There's a fear to gé{
you know, outside to relate to family what is going on.

Q. One final issue before we kind of leave the
theoretical part of this. Have you seen this syﬁdroﬁe not only

in opposite gender spousal situations, but in same gender
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spousal situations?

A. Very definitely. The Center for Disease Coﬁtrol has
conducted research looking at violence in same sex partners and
found, in fact, that it is of higher -- it occurs at higher
frequencies. And part of that may be that there's less
publicity, less help, less available. But the 2010 CDC said
it's gdf higher incidents for same-sex couples,

Q. Turning from theoretical to actual, you were retained
to evaluate Erica Butts in this case; is that correct?

A. Correct. A .

0. ‘ can you tell Judge Murphy how many -- can you give the
Judge Murphy a summary of the documentation you reviewed to
come to four conclusion?

A. . Well, I requested all the available discovery that I
had in paper form. It's agproximately three and a half inches
of paper. 1 also received CDs and Ehotos. So there was
extensive materials that. I reviewed in :preparation.

Q. Did you also --

A. Court testimonies and, you know, but, yes.

Q. Did you also have the oﬁportunity to meet with Erica?

A. I did., I met with hex in August of 2017 at the
facility in Columbia. And I was with her for a duration of six
hours. BAnd from that, I prepared an extensive report in which

I documented the assessment materials that I used, which have

been, for me,.standard assessments that have been used by other
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researchers who also work in the area of assessment of women
who have had histories of violence. One of those is the
Detailed Assessment of Post-traumatic Stress Disorder. Another
one is the Personality Assessment Inventory, the interpersonal,
violence questionnaire. So there's extensive documentation to
assess the kind of range of experiences that Erica may have and]
what her reactions to those experiences were.

Q. And you focused specifically on her relationship with
Shaneda Cunninghaim?

A, I was focused én that. But the nature of the
documentation, we also do a whole detailed assessment of other
violent events that Erica may have suffered. 8he, in fact, was
the victim of a sexual assault in her teens prior to this
relationship.

Q. And is it unique or is it not uncommon to find that in
the background of those who are suffering from battered spouse
syndrome, prior abuse?

A. It is not uncommon at all. A&nd, in fact, you know, we
see it in approximately 40 percent of the cases.

Q. Based on your review, of the documentation and your
interviews with Erica, do you have a medical opinion as to
whether she suffers from battered spouse abuse syndrome?

A. In my opinicon, she, indeed, suffers as a battered
woman, the victim of interpersonal violence at the hands of

Shaneda Cunningham, and suffers a wide range of psychological




10

11

12 .

13

14

15

16

17

18

19

20

21

22

23

24

25

149

LOIS  VERONEN - Direct by Mr. Davis ' 34

reactions to that. And coupled with the death of MINOR ; you
know, tpose things produced high levels of depression,
post—trgumgtic stress disofder, feelings of hopelessness,
helplessness.

Q. You mentioned following the death of the victim in

this case that these emotional effects were enhanced, 'is that a

fair way to- say .it, the depression, helplessness, hopelessness?

A. Very definitely. !

Q. Le£ me take that to the third area I want to focus
with you on. . What about this‘syndréme would have caused an
issue when she was chgrged with these offenses to helping her
attorney get to what you have now gotten to? Can you help the
judge ncw understand what the syndrome would have caused to
that ;ommunication? ‘ |

A, Well, she continued to live in fear of Shaneda and
what: Shaneda potentially could do tovﬁer. And as I mentioned,
part of this is, you kpow, there's an incredible loyalty to
that particular individual. The very hand that takes you
sometimes within inches of taking your life is also the hand
that spares you. T | . .

And so,- you know, we talk about that traumatic bonding
or loyailty énd allegiance that occqrs within. So, cértainly,
heighteﬁed fear and allegiance to ;hé abusive individual and

continued threats, fear for people that Erica might confide in

or might befriend. There was every attempt to keep her
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isolated within the jail setting, within the setting.

Q. I was going to ask abput that. So, hypothetically, if
there are continued threats or coercion applied by the abuser
to the victim, does that make it more or less likely that the
factual situation would be shared with:-the attorney?

A. Right. It makes it much less likely that the exact
factual setting would be shared with the attorney.

Q. Over --

A. And among women that I have seen over long beriods of
time, you know, the power that is exerted, sometimes it takes
‘periods of separation. And some individualsh‘éven subséquent

to the, you know, death of the person that was being abusive,

still have conditioned:fear. You know, the persodn is gone, but|’

they still have fear of fully disclosing it.

0. Picking up on something you said there. TWhile that
may linger aféer separation even Ey death, hypothetically,
would separation from the abuser to the extent that threats
.don't have the immin&nt ability to be completed, would that
assist in a victim‘opening up?

A. That may assist with the victim opening up and also,
you know, receiving some kind of care. Sister Care operates in
the Graham facility. And, you -know, that opportunity to talk
with Fnd understand that, you know, an individual is not alone
in their abuse his£ory, all helps to allow an individual to

disclose that might have previcusly been very closed off, too-
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- and Erica was, in fact, you know, a caregiver for her -- she's

frightened, too intimidated.

Q. and just so the record is clear; we've both been
there,'but when'you say the Grazham facility, you mean Camille
Graham, the prison-she's at in Columbia®?

A. Correct.

Q. In addition to separation from the abuser, in addition
to other counseling ér caregiving entities, could you indicate
to Judge Murphy some things that an attorney representing Ericé‘
could on-shouid have done to draw this information cut, in
addition to ‘separation from the abuser and care groups? What
other things might have been appropriate?

A. Well, certainly taking -- dooking at the history of
violence with the two individuals that.were involved iﬁ this

case, and we find that Erica had no history of wviolence at all

the oldest. And so for her yocunger siblings, 3he was a
caregiver. Her friehd Ayesha, MINCR 's motﬁer, you know,
actualiy, asked Erica to be in the room when she gave birth.
So she had a.very close, close association with MINOR . And
so that history should have been expiored.

But in terms of the-opportunity to allow Erica to more
fully disclose, taking a full detailed history ¢f what was the
first sitvation in which you felt fear of your partner, the |
kind of questions that might probe and, you know, bring out a

greater disclosure of history, so clinical intexviewing.
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Q. And can you tell the judge how that would differ from
clinical interviewing if you are just focused on the
competency?

A. Oh, there's a world of difference. Yeah, competericy
is the apprecach of just, is this person oriented to reality
and, you know, do they understand the nature of the offense
that they are facing.

Q. Would there be any reascn for that exaﬁiner on a
competency exam to even focus on prior history of violence,
necessarily?

A. No; there would not be. And one of the arguments
we've had, through the years with trying to convince colleagues
at the crime victims center in the Medical University is that,
you know, a history of victimization should be part of every
mental health evaluatiocn, yes.

0. And --

A, But we haven't been successful because there's so manyj
other questions that people feel they need to ask.

Q. So regular protocol would not indicate those questions
would be probative to a competency evaluation?

A, Correct.

Q. If the setting today or when you evaluéted Erica were
pretrial, of course, it's not post—conviction'relief hearing,
but if it were pretrial and you were called upon by Erica's’

attorney to come in and testify at trial to this syndrome, is.
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that something you would be able to do?

A. It would bé something I would be able to do and have
done, repeatedly.

Q. In front of a jury, what is your opinion as to whether
Erica sqffers from battered spouse syndrome?

A. In my opinion, she, indeed, suffers from battered
spousé syndrome.

Q. And baseﬁ'on,your -— 1s it your expert opinion that
that syndrome could have caused her to not step in when acts of
violencé were being committed on a minor child?

A. Yes, very definitely.

Q. Is it your medical opinion that that syndrome would
have caused her to hesitate to contact anycne for helﬁ?

A. Yes, 1t is my opinion that it would -- she would be
fearful of .contacting pecple for help.

Q. Whether that be close loved ones or authorities,
strangers, either?

A. Both. \

MR. DAVIS: If I can have just a moment.
THE COURT: Yes, sir. |
/
BY MR. DAVIS:

Q. Doctor, I'm going to go just a little further. We are
not in front of a Jjury on guilt or innocence, but just a little)
bit further on the record for Judge Murphy. In talking with

Erica, you not only got a history of her violence, but you
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specificqlly talked about this incident, the incident that led
tc her arrest, correct?

A.‘ Correct.

Q. I asked some hypotheticals, specific questions about
Erica's reaction or omissions just a moment ago. But to the
events just before the infant's death, can you déscribe how
Erica's suffering from the abusive relationship and being under]
the influence of this syndrome affected her actions? Can you
tell the judge about that?

;A. Erica reports that she would often plead with MINOR
and try to avert Shaneda's actions. And, you know, she would
be holding the child and, you know, trying to help the child
understand that, you know, Shaneda 1s going to get really upset]
and she's going to get angry, you know, if we don't use the
potty properly. And then when she recognized that MINOR
just was so weak, she was just beside herself and couldn't
figure out -- overwhelmed with MINOR 's suffe;ing and
recognition of that suffering, but helpless to move beyond it.

She thought of calling her mother and, you know, when
the child ultimately couldn't be awakened, she did, in fact,
call her mother and her mother came. But she was in terrible
turbulence internally and just was beside herself trying to
figure out what could pe wrong with this child, because she saw]

this child as -- overall, she knew her to be a healthy, healthy

girl. And, you know, she, in fact, had been part of MINOR 's
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life since she had been born. And the reason her best friend
Ayesha sent her down there is because, you know, she knew of
this special relatioﬁship. And shelthought that, you know,
perhaps Erica could be helpful to MINOR during this time
where she appeared to be having que, what -loocked like,
behavioral problems, When, in fact, it was probably some
medical issues that, you know, perhaps even predated -=

MR. JAMES: Objection. Speculation as to the medical
issues pre—existing in the victim.

THE COURT: Sustained. Unless you have any
independent knowledge based upon your reﬁiew, medical
documentation —-

THE WITNESS: ' I just have the report from Erica.

BY MR. DAVIS: |

Q. I think two final gquestions, not to belabor the point,
but if there were prior instances of violence from the
co~defendant, Ms. Cunningham, against the infant, how would
this syndrome have affected Erica in stepping in to prevent or
stop or not?

A. Just overwhelmed with fear, anxiety, and paralyzed.

0. And then ¢n the date where authorities were called and
the infant passed, the delay in recording, what would this
syndrome have done to Erica's ability to react quickly or to
delay reportiﬁg?

A. ,Well, again, her high allegiance to Shaneda put her in
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sure I understood your testimony correctly regarding her

a position of, you know, afraid of if she calls, vyou know,
Shaneda is going to be discovered there, and she's not supposed]
to be there, and all the other stuff. B2aAnd so, you know, based
on instructions, waiting for Shaneda to leave before
authorities were called in.
MR, DAVIS: Judge, I don't think I have any other
questions. Thank you so much, Doctor.
THE COURT: Cross-—-examination?
CROSS-EXAMINATION
BY MR. JAMES:
Q. Did you ever meet with or attempt to meet with the
co-defendant, Shaneda?
A. No, I didn't.
MR. JAMES: Beg indulgence from the Court; Your Honor.
I have no further questions for this witness, Your
Honor.
THE COURT: Thank you. Anything further?
MR. DAVIS: No, Your Honor.

THE COURT: Doctor, just for clarification to make

capacity to stand trial based upon what you reviewed. You felt
that she was competent to stand trial?

THE WITNESS: That she could verbalize, you know, what
she was being charged with, all of those other things. But

given the context of what -- of the time that she -- her
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defense was not —-- you know, in my opinion -- was not adequate,|
because of,-you know, being in the jail, fearing ShanedaShaneds
and having those things and ﬁot having the benefit of fully
exploring\what a battered woman's defense is, that there are

.
other women too who have had histories 1like this and --

MR. JAMES: Objection. This is largely at this point
explanation as to a-stétement going to the earlier fact wherg
she earlier said tha£ she didn't think the defense was
adequate.

THE. COURT: Let me ask you this, Doctor. You are not
saying that she didn't have the mental capacity to cooperate
with her lawyer; is that correct?

THE WITNESS: ACorrect. '

THE COURT: She had that mental .capacity?

THE WITNESS: She had that, fight.

THE COURT:' Whether she chose to or not, that was her
déEision, and She_had the capacity to do so, is that correct?

C THE WITNESS: But in overriding fear —-

THE COURT: You can say yes, no, and then answer the
guestion, please. !

THE WITNESS: She had the mental capacity to and she
chose not to out of allegiance and fear.

THE CQURT: And aliegiance, and based upon your

experience, as far as the battered spouse syndrome, I think

your eariier testimony, and I am not familiar with the facts of
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the case other than the colleguy that's been provided to me
today, I think your testimony was she had actually known this
child since she was an infant as well. So is she not being
allegiant to the infant as well?

THE WITNESS: .But the allegiance -- yes. And that is
why -- or the reasons for her feelings of hopelessnesé,
terrible guilt, yes, but overriding fear of what Shaneda could
do to her and withéut full recognition of, you know, how -- I
mean, if you asked Eriéa, and I did, she repeatedly said, I waé
responsible, I was responsible, I should have done something
different, I should have done something different.

So there is, you know, a recognition at this point in
time that she failed the child and éhe failed her friend
terribly.

THE COURT: And as far as the history that you
received as far as the abuse alleged to have occurred to Ms.v
Butts, was that based upon her history solely, or is there an§
corroborating evidence of such?

THE WITNESS: There's corroborating evidencg from her
mother and also corroborating --

THE COURT: BAny actual witnesses, or tell me what type
of evidence did you have?

THE WITNESS: Well, her mother repcrted to me that
there were five neighbors from the Detroit area where they

lived that would be willing to have saild how wviolent Shaneda
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had been toward Erica, torn pat;hes out of her hair, dragged
her. There had beén public recognition in that neighborﬁood.
But often, if people are formulating these battered women
defénses, sometimes, you know, people -- the next-door neighbor
can sometimes testify from things that they've heard or things
that they have seen.

In the testimony that was first done here in
Charleston, there were, like, 17 people, once it hit the news
what this was about, that came forth and called the attorney
and said that they had witnessedrﬁﬁings that, you know, the
victim didn't even feally recall, but things that they had
seen. So the availability of witnesses when that defense is
raised can be very great.

‘THE COURT: And in your experience, as far as defense
is concerned, typically, though, the victim is the batterer,
not a third-party; is that correct?

THE WITNESS: Correct. But it is used in sort of
mitigating situations.

THE COURT: Certainly would be a mitigating factor to
consider, but not a defense?

THE WITNESS: Correct.

THE COURT: Thank you. No further guestions. You may
step down. Thank you, Doctor.-

MR. DAVIS: Your Honor, would we be able to inguire

based on some of your questions?




160

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 .

25

LOIS VERONEN - Redirect by Mr. Davis 45

THE COURT: Sure.
REDIRECT EXAMINATION
BY MR. DAVIS:

Q. The loyalty to the abuser, the loyalty to, basicaily,
a family member, the infant, the guilt from that you just
talked about, guilt from that kind of conflicting loyalty,
could that manifest itself in attempted suicide?

A. Almost definitely, definitely.

Q. You've talked a moment ago to the judge's questions
about when the victim is a third-party and this evidence is
often used in mitigation, correct?

A. Correct. .

MR. DAVIS: Actually, it's more of a legal argument.
I would not ask the dector on that.
BY MR. DAVIS:

Q. But one final thing, I may have heard it out of
context, but the State certainly seized on it. Your phrasing
of -- your comment of an inadequate defense, there was

insufficient information prior to trial to present this

defense?

A. Correct.

Q. Is that accurate? Given the information you have now,
if this case were going to trial -- I think I asked this during

my direct, but I just want to be clear, because I want the

record to be clear -- do you have a sufficient basis as an

~
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expert to testify to this defense if it were to be submitted to
a jury trial now? | ’
A. Yes.
MR. DAVIS: Thank you, Your Honmor. No other
que;tions.
~ THE COURT: Anything further from the Stateé
;MR. JAMES: No, Your Honor.
THE COURT: Thank you so much, Doctor. You méy step
down.
- THE WITNESS: . Thank you.
THE COURT: You may call your next witness.
MR. PAVIS:. We would call Erica Butts.
MR. JAMES: Can I have.a moment to speak té counsel
real quick?
THE COURT: Sure.
. ERICA BUTTS,
having been duly sworn, testifies as follows:
DIRECT EXAMINATION
BY MR. DAVIS:

Q. Erica, .I want to ask you —— first of all, let's éét
some background on.you for the judge. Okay? Cén you tell the
judge how gld you ére? |

A. 2. .

Q. And how far did you go in school?

A, :'I have my GED.
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Q. Did you finish high school? You didn't finish high

school?
-A. No.
Q. How far did you go in high school?
A. I had my 12th grade credits, but I didn't graduate.
Q. So when you got your GED --
A, When I got to prison, I got my-GEﬁ.
Q. Okay. Where were you -- where did you growlup? Wherg

were you born and raised?

A. Beachwood, Michigaq.

Q. And when was it that vou had gotten down to South
Carolina®?

A, I got down to South Carolina 2000 ~- I've been locked

up since 2009. Prior to that, I had been in South Carolina 16

months.
Q. And why was it you came down here?
A. ?o live closer to my mom.
Q. I want to kind of start at the end and work backwards,

if we could. Did you have an attorney appointed to you afterﬂ
you were arrested or did you and your family Hire someone?

A. My mom hired someone,

Q. Who was that?

A. Lisa Gay.

0. And was there any other attorney involved in your caée

or she was the lead attorney?
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A, She was the lead attorney.

Q. So any complaints we have about an attorney's
berformance, it's about Lisa Gay,'correet?

A. Yes, sir.

Q. How many times would you say you met with Lisa after
she was hired beforé-you entered the guilty .plea?

A, Maybe four times.

0. During these ‘meetings, did Ms. Gay discuss with you
whaf you were charged with and what the State would have to
prove to convict you of these charges?

A. Yes,.

Q. Did you and ﬁs. Gay ever talk about any potential
defenses to these charges? |

A. She just —— she would ask me questions about basically
what happened or to the degree of my relationship with
Shaneda. . .

Q. So was there ever a discussion of alibi or
self—deéense or was there any discussian, specific defenses

that you recall?

A. Tt was after } went to theJevaluation.

Q. And what would the discussion have been after the
evaluaéion?

A, She was saying that she wanted me to basically talk

against her.

Q. . Talk against who?
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A, Shaneda.

Q. About what happened in’the death?

A, Yes.

Q. So‘other than perhaps being a witness against your
co-defernidant, were there any other discussions about any
defenses?

A. No.

Q. Was there anything about .Lisa that caused you any
concern? \

A, Yes. When I would talk to her, I would talk tc her
and she would tell me that I wasn't telling her everything.
And I had told her that I was telling her everything. She said
she didn't believe me.

Q. And how gid that make you feel? -

A. -I kind of felt like if you trying to represent me, you
don't believe what I'm telling you, then how are you going to
help me?

0. And, specifically, was that focused on interaction
between -:you and Ms. Cunningham or interaction between you and
the infant?

A, Both.

Q. Was it just she thought there was information you had
you weren't telling her, ar did she think you were not being
helpful with her.

MR. JAMES: Objection, Calls for speculation.
{
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THE COURT: Sustained.
BY MR. DAVIS:
Q. Were you -- after your arrest, were you able to make
bond on these chargesﬂwor did you remain in jail until your

court date?

A. I remained in jail until the court date.

Q. And that was here in Charleston County Detention
Center?

A, Yes, sir.

Q. Your co—défendant, Ms. Cunningham, did she make bond,

or was she at the same facility?

A. She was at the same facil£ty.'

Q Right up ﬁntil court as well?

A. Yes, sir.

C For today's purposes for Judge Murphy, can you let her
know how long you and Ms. Cunningham were involved in a
relationship?

A. I had been involved with Shaneda since I was 17. We
had been living together up until I got locked up. And I got
locked up at 22. And then I did twe years in the county. And
we still were basically together. We just were -- we were
housed in the same unit, but it really didn't matter, because
she still was able to come to my door and talk to me or we

would be able to talk to each other or pass canteens to each

other if we had wanted to. It still didn't matter.
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0. And I just want to be clear. Were you at any time
housed in the same unit?

A. Yes.

Q. Sc part of the time, y'all were in the same unit in
the detention center, correct?

A, Yes.

Q. I've been back in there, but can you tell the judge,
was it the old part where there was first floor, second floor
and rooms, or was it kind of the open area, the new part where
there are just cots on the floor?

A. No. It's the old jail. We were —- at first we were
in, I believe it was 1D then. And it was a top tigr and bottom
tier. And I was on one side of the room and she was on the
other side. We were housed there. And we also were housed in
the old medical unit, which I believe was 3G. And that was
just oné tier. So it was just one floor with rooms on —- kind

of like this, but doors on each side.

Q. So you are not roommates?
A. No.
Q. ~ But when everyone is released to the common area, you

could mingle together?

A. Uh-huh.
Q. Yes or no?
A. Yes.

Q. At some point, you were not housed in the same unit
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prior to going to court; is that correct?

A. Yes. Shaneda had -- I think there may have been a
couple of days before, she had got into a fight and flooded her
cell. And she wind up going down to the lock-up unit.

Q. Other than that few days separation, was there a
period of time y'all were not in the same unit together?

A. When I first got to the priscn, I was in the lock-up
side and she was in the general population side. So they had
it where we would be 30 days in and then 30 days out. But I
still had to come over there to take my shower. So every day,
I woula go over there‘for 30 days, take my shower, and they
would switch us out. BAnd I would be on the general population
side and she would go to the lock-up unit side. That was only
for 60 days. After that, we were in the same unit.

Q. Could you summarize to the judge what, if any, threats
or coercion that she would have made against you while —— after
arrest:and_before you went to court?

A. She basically told me that she had a child and I
should take the charge. JAnd other than that, she would just be
real verbaily abusive.. In one incident, Melissa Gay had asked
me to try to get statements from the other females in the unit.
And I expressed to Ms. Melissa that I was scared to, because I
feared that they would go back and tell her. BAnd even though I
was scared to, I tried it. And it got back to Shaneda And one

day we were coming out for trial and she ran up in my room and
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different than or is that similar to conduct that happened

basically beat me up. And nothing basically happened.

And I had told Melissa that. I tried, but it was
still nothing. After that, she started being real nasty
towards me. And she was telling me that she hope I would burn.
And just kind of set me back. Like, I reall§ didn't want to
come out. I stopped coming out of my room unless they made
sure the doors were locked. Sometimes they wouldn't lock the
doors. But if tﬁey made sure the doors were locked, then I
would came out and go out for rec. Other than that, I just
slept thé whole day, would be up at night. ‘

Q. That conduct that happened at the jail, is that

throughout your relationship?

A, That was mild compared to our relationship.

0. We are not in a jury trial about guilt or innocence,
but can you give Judge Murphy someé examples from back home or
once you got in South Carolina, can you give her maybe a couple
of examples of what type of violence you suffered from Ms.
Cunningham?

A. In one incident, I had called my mom to come and pick
me up. And Shaneda didn't want mé to leave. ' By the time my
mom got to the house, Shaneda was dragging me towards the
kitchen. And all I could think about was, .there's knives in
thelkitchena I didn't know what she would do. So at that

time, my mom busted the window to try to get me out -of the




10

11

12

13

14

15

16

17

18

18

20
21
22
23

24

25 .

169

ERICA BUTTS - Direct by Mr. Davis 54

house. And they called the police.

There was ancther incident where the house --

Q.. Let me stop you right there. Was that here in South
Carolina?
A, That was in Detroit. Another incident in Detroit, we

got into a real bad fight where she had blacked my eye in front
of evefybody. She - bust the windows out of my car. Her mothex
came over and was like she blacked out. She wouldn;t stop —--
she had hit me with a stick. I .kept trying to run away. And
the lady'across the sfreet, the neighbor, I tried to run into
her house. She ran up on the porch and dragged me back down.
She had sﬁétched patches of the back of my hair out. She
ripped my earrings out of my ear. That particulér time, I
called my mom and my mom booked me a flight. And I came down
to South Carolina to stay with my mom, but I still went back.

Q. What about here in South Carolina?

a. When we got to South Carolina; I couldn't talk to my
mom. She didn't want my mom to come over to our' house.
Sémétimes she wouldn't want -- Shaneda wouldn't want my sisters
to come over. If I was on the phone with my mom, she would ask
me, what are you talking to have for, or, what are you calling
her for?

One incident where her -- Shaneda and my younger
sister got into it, she drove all the way to my mom's house to

try to fight my little sister.
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MR. JAMES: Objection. This is a long-running string
of hearéay. And it's already been established through'the
expert witness her opinion that battered spouse syndrome
appliés. Outside of the expert's conclusion, I don't see how
this is relevant to any of the issues before the Court today.

THE COURT: Let's move on, Mr. Davis.

MR. DAVIS: Thank yocu, Your Honor.

BY MR. DAVIS:

Q. * Were you fearful of Ms. Cunningham?

A, Yes.
Q. Did you attempt to -- did you ever attempt to leave

the relationship?

A, Yes.

Q. During the period that the infant was in your care,
were you fearful of Ms. Cunningham?

A. Yes.

Q. During that period of time, were there acts of

violence from Ms. Cunningham towards you? :

A. Yes, yes.

Q; Were there acts of violence from Mr. Cunningham toward
the child?

A, Yes.

Q. Did you ever step in to stop those acts of violence

toward the child?

A. I was scared to.
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50 did you ever?
No.
Did you ever report those acts of violence to anyone?

No.

°© p o PO

What was different about the day you called your mom
to come over and she called 9117 What was different that day?
Why did you call your mom? .

A, That day, I really did not -- I, honestly, did not
think that MINOR was passing away, but I didn't know what
else to do. ULike, I was just at a break-up point. And I
didn't want for it to be —- I wantﬁd to save her. So I didn't
want it to be like my responsibility that she passed away. And

I didn't know at that time that she was already dead.

Q. Why did you call your moﬁ and not a hospital?

A. I didn't know who else to call.

d. Why did you feel more comfortable calling your mom
than EMS?

A. Because I felt like I needed her right then.

Q. The stuff you testified to this point today, was Ms.
Gay aware of -- how much of what you testified today to Judge
Murphy was Ms. Gay aware of?

A. She was aware of the .abuse that I suffered in Detroit.
She was aware of what was happening in the county. And that

was basically -it.

0. Can.you tell Judge Murphy why it is that you are able
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to talk about it currently to Dr. Veronen, to myself and Judge
Murphy, but not to Lisa Gay back then?

A. I feel like there's nothing more that Shaneda can do
to me now. Like, being away from her, like, overlthese nine
years, I've been able to sit back and realize that what I was
going through. I could have called for help, but I didn't.
But now that I'm away from her, I don't have to bé abused. I
don't have to go through any of that. Like, I could speak --
like, I Found mQ voice now.

Q. Where have you been incarcerated since the guilty
plea?

A, Camille Griffin Graham.

Q. .Did you go stiraight from the county jall or from the
courthouse to Camille Graham?

A. No. We came back to the county jail. BAnd then the
very next morning, we were shipped out. But we were in the

same van together.

Q. You went straight to where?

A, We went straight to Camille Graham.

0. Did she remain there or was she assigned to ancother
facility?

A. We were there from November 4th to November ——

probably like the 27th. At the very last minute, Captain
Williams, which is one of the higher—-up officers there, came

down -and pulled me from getting shackled. Like, we were about
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to go to the same prison. And she came and pulled me down from

getting shackled and took me and kept me there.

Q. But Ms. Cunningham went to a different facility?’

A, Yes. |

Q. Have you all ever been at Graham together since that
date?

A. No. )

Q. And that was later in the month after the senﬁencing?

A. Yes.

é.r In your meetings with Ms. Gayf was it her adwvice that

you go to trial or that you plead guilty?

h. That I sbould takerthe'plea.

Q. Other than her advice, what else did you rely on in
making your décision to plead guilty?

A. My mom.

Q. If you were —— if what we are doing today, Dr. Veronen
testifying, you testifying, if that informétion had been
availabie to you as a defense b? Ms. Gay back then, would you
have accepted the deal that you were given for the Alford plear
or would you hage_gone'to trial?

A. I would have gone to érial.

Q. What was your understanding of the benefit of the
Alford plea? -

A. That I was going to receive 20 years.

0. From whom did you get that information?
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MR. JBRMES: Objection; not relevant to the EIaims that
have been brought for the hearing today.

THE COURT: I will allow it at this juncture.

THE WITNESS: From Melissa and my mom.
BY MR. DAVIS:

Q. Did you have at the time, back then, did you have the
defense of alibi that you weren't there? Did you have that
defense available to you?

A, No.

Q. Did you have the defense that you weren't aware of
what the co—-defendant was doing to the child?

A. No.

Q. Did you have any evidence that you took.affirmative
acts to stop any of that viclence?

A. No.

Q. Did you have any evidence that you had attempted to

reach out to authorities or friends for help back then as a

defense?
A. No.
Q. Do you understand that battered spouse syndrome is

something the jury would have to decide whether they believed

or not?
A, Yes.
Q. Do you understand if we are successful in this PCR,

not only the charge you pled to, but the related charges
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dismissed, could both come back?

A. - Yes,

Q. Do you understand you would be facihg two charges of
20 years up to life?

A, Yes..

Q. So, finally, had this potential defense been elicited
by Ms. Gay and she had discussed it as an option for you
instead of the plea, would you have risked going to trial or
would you have pled guilty?

A. I would have gone to trial.

MR. DAVIS: Thank you very much. That’s all the
questions I have. The attorney general may have some questioné
for you.

THE COURT: Cross—examination.

CROSS-EXAMINATION
BY MR. JAMES:

Q. Ms. Butts, you indicated earlier that you met with
your plea counsel, Ms. Gay, four times. Does that include
phone calls you had with her? : .

A. Physical phone calls?

Q. Did_you ever talk to her over the phone?

A, No.

0. You testified that she told you or communicated to you

her belief that you weren't telling her everything. Did you

tell her everything?
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A. Yes.
Q. Did you tell her that you were afraid of your
co~defendant?
A, Yes,
Q. When you met for an evaluation, did you tell

everything to the doctor who evaluated you?

MR. DAVIS: Objection, Your Heonor. It was a different
type of evaluation. It was for competency.

THE COURT: .I think it's irrelevant. You got into it
with the doctor that you called. So I think certainly it's
relevant. You may proceed.

BY MR. JAMES:

Q. I will ask the guestion again. Did you tell
everything to the doctor who evaluated you?

A. Which doctor?

0. The doctor that you originally met with before you
were convicted as part of the evaldation that your attorney
requested for you? I can find -~

THE COURT: Dr. Waid?

MS. JAMESON: Yes.

THE WITNESS: If that's the guy ——

BY MR. JAMES:
Q. I'm sofrry. I couldn't hear you over the coughing.
A. If that's the guy, because I had an evaluation at

M.U.S5.C. as well,
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Q. I believe it's the gquy, the white male that was
discussed earlier.

A. Partially.

Q. What didn't you tell Dr. Waid or that doctor?

A. I didn't explain to him about basically everything
that happened when it came up to the abuse that I suffered by
Shaneda.

Q. You indicated that you decided to take the plea based
on advice from Ms. Gay as well as your mother. To be
abundantly clear, did your mother advise you to take the plea?

\

A. Yes. l

Q. Did you ever report any of the abuse from the
co—defendant to the jail authorities? l

A, No.

Q. Is there any chance prior to your guilty plea that you
would have been more open with your plea counsel, Ms. Gay?

A. I wasn't real comfortable with her.

Q. - Is there any chance prior to your guilty plea that you
would have been more open with that doctor or professional
psychologist or other evaluator?

A. To be honest, I was scared, so I'm noet sure if_I
would. I was still 1A the same enviromment with Shaneda.

MR. JAMES: Beg the Court's indulgence. WNo further

questions, Your Honor.

THE COURT: Any redirect?
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BY MR. DAVIS:

Q. Why didn't you report to jail authorities the
violence?

A. Because I still was in the same area with her. It
wouldn't have solved anything.

Q. Did she retaliate about some activities that occurféd

before that?

A, She really didn't want me talking to anyone in the

unit.

MR. DAVIS: No other questions of this witness, Your
Honor.

THE COURT: You may step down, Ms. Butts. Thank
you.

MR. DAVIS: If I can have one more moment with
opposing counsel-

THE COURT: Okay.

MR. DAVIS: Your Honor, if I can have just one moméent.
To be blunt, based on some questions the Court had, there were
a couple of matters. And I've spoken with éttoéney general,
because I certainly don't want to surprise anyone and all of
that, If -— I did not plan to call her, but there are four
questiecns that I would —- I think I would like to ask her, if I
can have just a moment.

THE COURT: Certainly.
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MR. DAVIS: Thank you very much, Your Honor. We would
call Ladawn Butts to the stand. That was to avoid hearsay

issues with the State. I appreciate being able to speak with

her.
LADAWN BUTTS,
having been duly sworn, testifies as follows:
THE CLERK: Spell your first and last name for the
record.
THE WITNESS: Ladawn Butts, L-a—-d-a-w-n, Butts,
B-u-t-t-s.

THE COURT: Your witness.
DIRECT EXAMINATION

BY MR. DAVIS:

Q. You are Erica's mother?

A, Yes., - ‘

Q. We are going'to cut straight té some very specific
points. Okay? You've heard -~ you've been in the court during

the hearing, right, for all three witnesses' testimony?
A. Yes.
Q. You've heard testimony about, prior to the incident

that Erica was arrested for, you've heard testimony of some

violent acts between -- from the co-defendant towards her?
A. Yes.
Q.- You've heard about that?

MR. DAVIS: Your Honor, rather than recounting the
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specifics.

Q. Are there any of those incidents of violence that you
perscnally observed?

A, Yes.

Q. Can you tell the judge, without getting into detail
about what happened, but can you tell the judge the difference
specific incidents that you personally observed?

A, There's a lot, but while they were here, well, since
they had moved to South Carolina, Shaneda and my youngest
daughter had gotten into it. I don't know what. But Shaneda
came to my house, beaten down my door trying toc get in. So
when I finally opened the door, she was cussing, going érazy.
And I asked, you know, what was going on, or whatever., And I
instantly started hollering at Erica --

Q. Just so the judge knows, Erica was at your house?

A. They both came to my —— Erica was not there. They
came to my house. And Shaneda was coming to fight my younger
daughter. And —-

Q. Hold con a second. We are focused on any acts towards
Erica. We are not going to expand this out.

A. Okay. Well, after all of that, I put them out. I
closed my dogr and they were out there. And Shaneda was out
there fighting Erica, I guess because Erica didn't say nothing.
I don't know what they were fighting for. Medina and I went

out there. And I was trying to get Erica come back in the

-
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LADAWN BUTTS - Direct by .Mr. Davis 66

house to make them get from front of my house.

Q. And did she come back in?

a. She went with Shaneda.

Q. There were a couple of incidents about when Erica
calle& you, one being in Detroit when she called you over. So
if you came by afterwards, you didn't see what happened. But
can you tell the judge once you arrived what you saw?

A. When I got there, their doors were closed. 1In
Michigan, everybody has a steel doors. So I was beating on the
door. I couldn't get through the door. So Erica was hollering
to help her. So I busted the window and was trying to get

Erica ocut. And Shaneda was choking her, dragging her from the

back choking her. . - .

Q. Without saying what Erica specifically said on the
phone call --

A.. No, no, I heard her when I got to the house, she was

hollefing, help her.

Q. I have a question for you. Without repeating what
Erica said in the phone call, did she call you to come over for
a visit, or was she calling you to come over and help out?

a. Come get her.

Q. Okay. There's been a little bit of testimony about
Erica's decision to plead guilty and you talking with her about
that decision.

A. Yes.
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Q. Did you, in fact, advise her to plead guilty instead

of going to trial on the two charges?

A. Yes.
Q.  Why?
A. It was my understanding she would get --

MR. JAMES: Objection for the same grounds as earlier.
This ground is no longer preserved in the apﬁiication.

THE COURT: Sustained. '

MR. DAVIS: I would just argue, Judge, it's noE for
the truth of the matter, but what was in her mind when she's
advising her daughter, not whether it was true or not.

MR. JAMES: Your Honor, my objection is not on hearsay
grounds. Truth has nothing to do with the truth of the matter .
asserted. Tt's strictly relevance to the allegation that have
been set forth as amended earlier and---

THE COURT: Let's my move, Mr. Davis.

MR. DAVIS: Thank you, Your Honor.

Q. Prior to this hearing, did you have any opportunity to
discuss all of this with Dr. Veronen who testified a little
while ago?

A, Yes,.

Q: - Were you ever asked to speak to any expert witness or
any doctor when Ms., Gay was representing Erica?

A. No.

Q: Did you talk to Dr. Waid?
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A. No.

MR. DAVIS: Thank you, Your Honor. No other
questicns.

THE COQURT: Any cross—examination?

MR. JAMES: No questions for this witness, Your Honor.

THE COURT: Thank you, ma'am. You may step down.
Anything further?

MR. DAVIS: That's the State's presentation, Your
Honor. Thank you.

MR. JAMES: No witnesses from the State, Your Honor.

THE COURT: All right. Parties care to give a brief
summation? F

MR. DAVIS: I will say this. I think it is clear that
she's testified that she would not have pled guilty. She would|
have entered a defense at trial. ' While there is some blame on
the client for not opening up, she testified she did reveal
these things to hér attorney, but was then more guarded when
she was with the white male, larger, stranger, expert witness
doctor psychologist.

We are not fabricating or guessing at a defense. The
doctor testified there is one. She's backed by the specific
incidents.

The issue for today's proceeding is not whether she's
guilty or not guilty, whether that defense would be successful.

The question today, was there ineffective assistance of
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counsel. BAnd we would argue there are for not removing her
from the same housing unit or from the jail. Lesser things
have been done to help out clients. And she has -- the record

will reflect the day of the conviction. And from a few days
after that until now, until Dr. Veronen met with her, she's
been separated from Ms. Cunningham. Prior to that, from arrest]
until court date, théy were in the same unit. That is the
major change, as she said to you herself. She's had her own
voice being separated, not fearing the threatl That is
something that changed by mechanism, but somethiné that her
attorney could have changed back then. So we lay fault at Ms.
Gay's feet. This defense is currently available. It would
have been available then had she simply been separated, other
factors available, had she simply been separated.l And she's
testified to you that she would have taken her chance on that
and let a jury hear it.

You heard a portion today. Both sides intentionall?
focused on the major points, rather than belaboring it in great
detail like you would in front of a jufy. But we do believe
we've met our burden as to two prongs. We ask you grant. her
relief, vacate her conviction, overturn her sentence, and
return her to the authorities in Charleston County to face
these two charges, likely, again.

Thank you, Your Honor.

MR. JAMES: I will try to be brief, Your Honor. But I




10

11

12

13

14

15.

16
17
18
19
20
21
22
23
24

25

185

70

recognize that a lawyer's idea of brief is often anything but.

As to -~ simpiy put, the State would renew the
totality of its argument as presented before trial on both
prongs. One, the State still takeé the position that a
battered spouse syndrome is not an applicable defense in the
case where the victim is a third-party and not the abuser.

Your Honor, it is the State's position that any
reasonable jurist, propefly analyzing the law as it exists ih.
this state at this time, with lack of any authority to provi&e
for this’defense, would be obliged under an undue prejudice
analysis to keep all of this testimony that we've heard today
out, and that this defense would not be available to the
applicant. -

Your Honor, we've sat through extremely-sympathetic
and compeiling testimony today. And that's why the State's
position is that the bench would have to keep it out at trial,
because it would essentially color the jury's perceptiocon of the]
applicant in trial, ‘

Furthermore, the applicant was, as testified to, was
found to be competent, was found to be legally competent. Your
Honor, the applicant'téétified that she couldn't rea}ly
conceive of a chance that prior to trial, she would have told
Ms. Gay about everything, that she would have been more open

with Ms. Gay, that she would have been more open with the

evaluateors as Ms. Gay endeavored to establish a defense that
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she is now accused of not putting together. We can't hold Ms.
Gay responsible for that. We can't hold Ms. Gay responsible
for the fact that her client was not more open and forthcoming
to her. That, ultimately, falls upon the applicant. And there
may be a variety of reasons why the applicant did not tell more
to her attorney and did not tell more to the evaluator and was
not more open. But, ultimately, the responsibility for that
does fall on the applicant. We can't hold Ms. Gay responsible
for that.

And so,_Your Honor, that's: -the State's position. We
respectfully request that it be denied.

THE COURT: Thank you, Counsel. What I will do is, I
will take the time to review all the submitted documentation
and consider the testimony. And I will advise.

(Whereupon, proceedings are adjourned.)
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IN THE COURT OF COMMON PLEAS

This matter comes before the Court by way of an application for post-conviction relief

filed by Erica Butts (“Applicant”) on April 17, 2014, Respondent made its return on or about

Phc o v T
i LE B

March 27, 2015. The Court convened an cvicientiary hearing into the matter o) January?@,

++"2018} at,the Charleston County Judicial Center in Charleston, South Carolina. Applicant was

e b oo

present at the hearing and represented by Rodney D. Davis, Esq. Johnny Eilis James Jr., of the
South Carolina Attormey Gex;exal' s Ofﬁce; represented Respondent.

Applicant testified on her own bebalf at the evidentiary hearing. Applicant’s plea
counsel, Melisa W. Gay, Esq. (“Counsel”), Applicant’s expert witness Dr. Lois Veronen, and
Applicant’s mother LaDonna Butts also testified. The Court had before it Applicant’s records
from the South Carolina Department of Corrections, a copy of the original plea and sentencing
transcripts, the records of the Charleston County Cletk of Court regarding the subject
convictions, Applicant’s direct appeal records, and the pleadings. The Court finds as follows:

I. PROCEDURAL HISTORY
Applicant is confined in the South Carolina Depariment of éorrections pursuzant to orders

of commitment of the Charleston County Clerk of Court. Applicant was indicted at the June _
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2010 term of the Charleston County Grand Jury for homicide by child abuse (201?-08-10-
04123). Melisa Gay, Esq. represented Applicant, and Elizabeth Gordon, Esq-., of the Ninth
Circuit Solicitor’s Office, prosecuted the case. On August 25, 2011, Applicant entered an
Alford’ plea to the indictment before the Honorable Roger M. Young, Sr. Sentencing was
defeired until a representative of the victim's family could be available, and Judge Young
directed that any circuit judge could impose the sentence. Applicant eppeared before the
Honorable Deadra L. Jefferson on November 3, 2011, who sentenced Applicant to impiisonment
for a term of life without parole. .

Applicant filed a motion to reconsider the sentence on November 10, 2011, The State
files its memorandum in oppositic;n on February 22, 2012, Judge Jefferson denied the motion to
reconsider the sentence by order filed January 14, 2013,

_ Applicant filed 4 timely notice of appeal. On December 23, 2013, the South Carolina
Court of Appeals dismissed Applicant's appeal for want of a sufficient explanation required by
Rule 203(d)(1)(B)(iv), SCACR. State v, Butts, S.C. Ct. App. Order filed Dec. 23, 2013, The
Remittitur was issued on January 8, 2014,

Present Application

In her post-conviction relief application, Applicant alleges she is being held unlawfully

for the following reasons:

1. Ineffective assistance of couiise], in that:
a Counsel submitted a defective appeal;
2. Involuntary guilty plea, in that;
a. The guilty plea agreement was violated;
b. The guilty plea must be signed; and
3. Ineffective assistance of appellate counsel.

' North Carolina v. Alfard, 400 U.S. 25 (1970).
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At the evidentiary hearing, Applicant proceeded instead only on an allegation that Applicant’s
guilty plea was unknowing and involuntary because plea mmel failed to investipate and
prepare a defense based on battered spouse syndrome and advise Applicant of such a defense,
Respondent did not object to the amendment, but moved to dismiss the application as a.men'ded
on prounds that battered spouse syndrome evidence was not relevant where the victim was not
the alleged batterer, and on grounds that the record already before the Court clearly eétablished
C{ounsel a.attempted to develop a battered spouse syndrome defense strategy. This Court denied
Respondent’s motion to dismiss but took Respondeﬁ’s arguments under advisement as reasons
to deny relief.
IL FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the

witnesses presented at the hearing, passed upon their credibility, and weighed the testimomy

accordingly. Further, this'Court has reviewed the records submitted to it by the parties and the
legal arguments made by the attomeys. Pursuant to S.C. Code Ann. § 17-27-80, this Court
makes the following findings based upon all of the probative evidence presented.
A, Ineffective Assistance of Counsel
In a post-conviction relief action; an applicant hes the burden of prm}ing the allegations

in his or her application. Rule 71.1(¢}, SCRCP; Butler v. State, 286 8.C. 441, 334 SE.2d 813

(1985). 'When &n applicant alleges ineffective assistance of counsel as a ground for relief, he or
she must prove “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result.” Butler at 442, 334

5.E.2d 441 (quoting Strickland v, Washington, 466 U.S. 668, 686 (1984)). The proper measure
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of performance is whether an attorney provided representation within the ralage of competence
required in criminal cases, Id.

“[Clounsel is strongly presumed to have i'endergd adequate assistance and made all
siprificant decisions in the exer'éise of reasonable professional judgment.” Butler at 442, 334
S.E.2d 441 (quoting Strickland at 690). The epplicant must overcome this presumption to
receive relief. Cherry v. State, 300 S.C, 115, 118, 386 S.E.2d 624, 625 (1989). “Judicial
scrutiny of counsel's performance must be highty deferential, as it is all too tempting for a
defendant to second-guess counse]’s assistance after conviction or an adverse sentence, and it is
all too easy for a court, examining counsel's defense after it has proved unsuccessful, to
conclude that a particular act or omission of counsel was unreasonable.” Strickland, 466 U.S. at
689; Edwards v. State, 392 §.C, 449, 456-57, 710 8.E.2d 60, 64 (2011) “[W]hen counsel
articulates a valid reason for employing a certain strategy, such conduct, will not be deemed
ineffective” assistance of counsel.” mith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 632
(2010) (citing Captood v. State, 338 S.C. 103, 110, 525 S.E.2d 514, 517 (2000)).

Courts use a two-pronged test in evaluating allegations 'of ineffective assistance of
counsel. First, the applicant must prove that counsel’s performance was deficient. Under thxs
prong, attorney performance %s n:msurcd by its “reasonableness under professional norms,”
Cherry &t 117, 386 SE2d at 625 (citing Strickland at 688). Second, counsel’s deficient
performance must have prejudiced the applicant such that “there is a reasonable probability that,
but for counsel’s unprofessional erroré, the result of the proceeding would have been different.”
Cherry at 117-18, 386 S.E.2d at 625 (citing Strickland at 694). With respect to guilty plea
couns‘el, Applicant must show that there is a reasonable probability that, but for counsel's alleged
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errors, she would not have pleaded guiity and would have insisted on going to trial, Hill v,
Lockhart, 474 U.S. 52, 59 (1985).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental faimess of the proceeding whose result is being challenged. Strickland at 696,
A court need not first determine whether counsel’s performance was deficient before examining
the prejudice suffered by the deft;ndant as a result of the alleged deficiencies; if it is easier to
dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that course
should be followed. Strickland, 466 U.S. at 696-57.

1. Failure to Prepare Defense Besed on Battered Spouse Syndrome

Applicant alleges her puilty plea was involuntary and unknowingly entered because -
Counsel was ineffective in failing to adequately investigate, develop, and execute a defense
based upon battered spouse syndrome and inform Applicant of the availability of such a dgfehse
at trial, In order to prevail upon a claim that counsel did not adequately prepare or investigate a
case, an applicant must present evidence of what counsel could have discovered or what other
defenses applicant could have requested counsel develop and present had counsel been more
prepared. Haris v. State, 377 8.C. 66, 75-76, 659 5.E.2d 140, 145-46 (2008) (citing Jackson v.

- State, 329 8.C, 345, 353-54, 495 8.E.2d 768, 772 (1998)). Furthermore, an applicant must also

present cvidence to show how the discoverable matters or defenses would have resulted in a
different outcome. Id. (citing Davis v, State, 326 8.C. 283, 288, 486 S.E.2d 747, 749 (1997);
Skeen v. State, 325 8.C 210, 214, 481 S.E.2d 129, 132 (1997)). . Mere speculation as to how the
elleged lack of preparation prejudiced an applicent is not sufficient to support a grant of relief,
Id., 377 8.C. at 75, 659 S.E.2d at 145 (citing Glover v. State, 318 S,C. 496, 498, 458 S.E.2d 538,
540 (1995)).
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The admissibility of battered spouse syndrome evidence is governed by statute:

Evidence that the actor was suffering from’ the battered spouse syndrome is
admissible in a criminal action on the issue of whether the actor lawfully acted in
self-defense, defense of another, defense of necessity, or defense of duress. This
section does -not preclude the admission of testimony on battered spouse
syandrome in other criminal actions.

8.C. Code Ann. § 17-23-170; sce aiso State v, Grubbs, 353 S.C. 374, 380-81, 577 5.E.2d 493,

496-97 (Ct. App. 2003) (exploring the history of the development of battered spouse syndrome
in 8.C. law); Robinson v. State, 308 S.C. 71.4, 417 8.E.2d 88 (1992). Battered spouse syndrome is
well-established in South Carolina caselaw in the context of éelf-defe_nse, but there .is scarcely
any casclaw on the subject as it might apply to duress.

Duress is not a defense to homicide, for “when the crime is the murder of an innocent :
person, the choice of two evils rationale is una-vailing." §M v. Rocheville, 310 5.C, 20, 425
S.E.2d 32 (1993). The Court in Rochg_u lle explained the reasoning underpinning the defense of
duress: o . o

The rationalé of the defense of duress is that if the only means of avoiding greater
harm is for the defendant to engage in illegal conduct resulting in a lesser harm,
he [or she] should not be held crimineily liable for the illegal conduct. The
commission of the crime which results in a lesser harm is therefore justified.
However, when the crime is the murder of an innocent person, the choice of two
evils rationale is unavailing. The resulting harm, the murder of an innocent
person, is at least as great as the threatened harm, the death of the defendant.

“To excuse a cmmnal act, the degree of coercion must be present, imminent, and of such 2
nature as to induce a well-grounded apprehension of desth or sérious borﬁly harm if'the act is not
done.,” State v. Robinson, 294 S,C, 120, 'i21, 363 S.E.2d 104, 104 (1987). “Coercion is no
defense if there is any reasonable way, other than eommitting the crime, to escape the threat of
harm.” Id.

Plea and Sentencing
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During the August 25, 2011, plea proceeding, the court inquired as to Applicant's
motives for pleading and whether she was coerced:

THE COURT: All right. These are all things you give up when you do that,
when you enter this plea. But you're basxca.lly doing this because you think you
would be convicted if you went to trial, even 'though you're telling me you didn't
do it, right?

THE DEFENDANT: Yes, sir,
THE COURT: Allright. This is your choice and your choice elone?
THE DEFENDANT: Yes, sir.

THE COURT: Has anybody promised you anything or threatened you to get you

to enter this plea? ,

THE DEFENDANT: No.

THE COURT: Allright. Daes she understand what she’s doing, Ms. Gay?

MS. GAY: Yes, sir. We've extensively gone over the case and the defenses.

(Aug. 25, 2011 Tr. 5-6). Judge Young thereafter found the plea was freely, voluntarily, and
intelligently made. (Aug. 25, 2011 Tr. 6-7).

During the ‘seniencing hearing, both the State and Counsel requested that Applicant be
sentenced separate from her co-defendant, Shanita Cunningham, but Judge Jefferson indicated a
preference to sentence the two together in the absence of any safety concern. (Nov. 3, 2011 Tr.
3-5). The State requested the maximum sentence. (Nov. 3, 2011 Tr. 9, 1L 5-10; p. 20, 1l. 6-7).
The solicitor noted the precise scope and severity of the minor victim’s beatings:

Your Honor, if I may also submit, the pathologist indicated these\injm'ies did not
occur at one time, This was a culmination of a continual beating, The estimation
was about two weeks, which just bappened to coincide with the exact amount of
time this child had been in Shanita and Erica’s care.
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(ov. 3, 2011 Tr. 10, 11, 1-6). Co-defendant's counsel, Cassandra Woosley, Esq., after extensive
remarks from the victim's family, informed the Court “that both Erica and Shanita would hit fthe
MINOR] for urinating on the floor.” (Nov. 3, 2011 Tr. 24, 1L, 14-15).
Counsel in mitigation described Applicant as & “mild” and “meek” persop. -(Nov. 3, 2011
"Tr, 28, 11, 23-24). Counsel provided to the court & report from the Medical University of South
Carolina, informed the court that she had Applicant e;:aluhted, and that MUSC found Applicant
competent and criminally responsible. (Nov. 3, 2011 Tr. 29, 1. 13-22). -Counsel expizined her
efforts to explore Appﬁcént's relationship with the co-defendant, and described an abusive
mlgﬁonship with the co-defendant. (Nov. 3, 2011, Tr. 29-30), In particular, Counsel detailed
Applicant's submissive role in the relationship and Counsel’s efforts to develop a defense based
upon the relationship:

[Dr. Wade] reported an abusive dysfunctional relationship with Shanita
Cunningham, who is controlling and aggressive, and he also said her reports of
numerous individuals, which he cites in the reports, Ms. Cunningham often was
physically aggressive in her behaviors toward Ms, Butts, who remained fearful.

Now, in my practice I tried very hard to expand on that to see if my client
would open up to me about some stuff that maybe I could provide to the
psychologist to belp her create maybe a Battered Woman Syndrome defense.
Erica would never do that. She would never tell me anything bad about Ms.
Cunningham. She loves ber and has loved her for years[.]

(Nov. 3, 2011 Tr. 30-31). Counsel later contimued explaining she “sent [Applicant] to two
different psychiatrists and psychologists trying to see if there is something I'm missing, some
kind of version of facts that I'm missing, and she has admitted her rcsponéibility." (Nov 3, 2011,
'1_':. 32, 11, 9-13). Counsel reported Applicant never denied her pre.s:ent:e or that she participated
in the beatings. (Nov. 3, 2011 Tr, 32, 1. 5-6). Counsel also informed the court that, though they

were segrepated while in custody, Applicant and co-defendant Cunningham communicated with
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‘one another in jail and that Counsel believed Applicent to have felt very intimidated by
" Cinninghem. (Nov. 3, 2011 Tr. 40-41), Counsel again circled around to her efforts to
communicate with her client: |

I have offered my client several opportunities just, you know, spill out all these
bad things about Ms, Cunningham mainly just because she could, under the
circumstances of providing people for her to talk to, and she has never chosen to
do that. She has chosen to say specifically, you know, we both disciplined her,
yes we argued, but we argued because we both have reasons to be upset, but yet,
personality wise, I think it is objective, I have a meek personality client, and the
co-defendant is much more aggressive, objectively from things that have
happened in her life and her history, and I think that has played out in other
statements that have been piven to me by their family members and fiiends.

Mov. 3, 2011 Tr. 42, 11, 1-15). Attomey Woosley, on behelf of Cunningham, alerted the Court
to statements by Applicant to law enforcement admitting to wilipping the minor victim on two
separate occasions with a belt. (Nov. 3, 2011 Tr. 42, 1L, 17-23)‘. Applicant told the court: *{o]n
that day I was mibonsible, but I didn’t mean to kill her.” (Nov. 3, 2011 Tr. 44, 1l. 12-13). Judge
" Jefferson imposed life sentences on both Appli;:ant and co-defendant,
| Evidentiary Hearing

At the evidentiary hearing, Counsel testified Applicant started her relationship with
Cunninghark at the age of 15. Applicant moved to South Carolina from Michigan only for
Cunninghsm to bregk parole and follow sﬁo'rﬂy aﬁer; Counsel described Applicant as docile and
passive,-and described Applicant’s relationship with Cunningham as extremely abusive. Counsel
recalled sending Applicant to be profcssionally evaluated, but that Appiicant wouldn’t talk.
Counsel posited she should have done something to have Applicant and Cunningham more
thoroughly separated during pre-trial incarceration, and that Applicant opened up about her
experiences once she was housed more securely in SCDC. Counsel noted in retrospect the

evaluating doctor was a white male, and that Applicant had a history of assault by a male,
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Counsel recalled she tried to talk to Epplicaﬁt in her own right and attempted to get information
from her to prepare a defense, but met no :«mccess. Counsel déscribed Cunningham es big,
muscular, nasty, creepy, and mean. Cduhsel'.s'tated she would have made Applicant aware of the
battered spouse defense if she’d been able to better develop the defense. However, on cross-
examination, Counsel confirmed that she conceived of the defenlse early on in her representation,
after meeting with Applicant's mother.

Applicant’s expert witness, Dr. Lois Veronen, described battered spouse syndrome as a
misplaced loyzlty to one's abuser. Dr. Veronen explained that a battered individual develops
fear of the abuser that extends into other aspects of the abused's life, providing for self-loathing
and self-blame on the part of the abused, Battered spouse syndro;zle results from one or more of
a combination of physical, psychological, and emotional abuse. Dr. Veronen testified battered
spouse syndrome could result in failure on the part of the abused to stop violence or report it.

Dr. Veronen then explained she met with Applicant for six hours and prepared a report
based upon her meeting with Applicant and based upon vo!umindus discovery provided to her.
The meeting focused primarily on Applicant’s relationship with Cumminghem. Dr. Veronen
professionally opined that Applicant suffers from battered spouse syndrome as a result of her
relationship with Cusningham and from dépression resulting from the death of the minor victim,
Dr. Veronen testified Applicant lived in fear of Cunniﬁgham, and that she continued to be
isolated with that féar in the jail setting; combined with threats, she was less likely to talk to her
attomey. Dr. Veronen asserted the competency evaluation by MUSC was not close in scope to
her own evaluation. Dr. Veronen reported her undérstanding of the underlying facts—Applicant
would plead with the minor victim to try to avert violence on the part of Cunmingham, and

thought of calling her mother, but did not do so umtil the minor victim could not be awakened.
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Dr. Veronen mever met with Cunningham. The' dpgtor confirmed Applicant was
competent, but argued Applicant’s actions were out of allegiance to Cunningham, Dr. Veronen
confirmed that in most instances of battered spouse' syndrome, the abuser is typically the victim,
not a third party.

Applicant testified to meeting with Counsel, who téld ber that the only defenses would
require her to speak against Cunningham in som; way. Apbﬁcant recalled Counsel’s belief that
Applicant was not telling Counsel everything, and that Counsel did not believe her. Appiicant
testified she never made bond and, while ber relationship with Cunningham ended when she was
locked up, the two were housed near one apother and she could still see Cunningham while
incarcerated. Applicant explained Cunningham tried to get her to take full responsibility for the
crime, and that Cunningham beat Applicant upon discovering Apﬁlicant trying to get statements
for Counsel. Nonetheless, Applicant described jail as mild as compared to their prior
relationship, which involved beatings, being drug into the kitchen near knives, and ripping out
earrings, Applicant tried to leave the relationship, but was afraid of Cunningham and too scared
to report anything. Applicant did not think the victim was dying on the day of the child's
passing, but was afraid the child was going to die, Applicant testified she was advised to take the
plea by her mother and Counsel, and that she believed she would get 20 years by pleading. On
cross-examination, Applicant asserted she did tell Counsel everything, including that she was
afraid of Cunningham, but that she didn't explain to Dr. Waid the abuse she suffered from
Cunningham. Applicant never reported Cunningham’s abuse to jail authorities. Applicant was

afraid to be open with any evaluators so long as she was still in close proximity to Cunningham.
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Applicent’s mother, LaDonna ﬁutts. testified she saw Cunningham abusing Applicant.
Applicant and Cunningham appeared at Ms. Butts’ kouse fighting, and Ms. Butts recalled finding
Cunningham choking her danghter, Ms. Butts never _spokel with Dr, Waid.

' Ruling

The Court finds Applicant is entitled to no relief. First, this Court finds Respondent’s
legal argument—that battered spouse syndrome Is irrelevant in a homicide where the victim is
not the abuser, but a third-party—highly compelling. As explored in the recitation of the law
above, battered spouse syndrome may be relevant for four potential defenses: self-defense,
defense of another, necessity, and duress, Of the four, only duress is worth mentioning here, and
in light of both the law and the present. facts,-it would have been of no help to Applicant.
Following in the reasoning of Rocheville, just as no amount of duress can justify the murder of
another person, no amount of duress can permit the brutal, protracted, repeated beating of a
toddler child until dead, nor can it permit the silent consent to a3 much, The choice of two evils
rationale is unavailing. The multiple statements during sentencing that Applicant did not merely
passively observe the victim’s abuse, but actively participated, were unchallenged. Applicant’s
fear of Cunningham provides no justification or excuse for the killing of a child.

Second, the underlying record, as' well as the testimony presented at the evidentiary
hearing, provide that Counsel was aware of battered spouse 'syndrome aﬁd.aﬂempted to develop
a defense based on the condition, but was unable to do so due to the unwillingness of Applicant
to disclose much, if anything,.in psychologi@ e\raluaﬁgns prior to l;er plea. Applicant argues
that Applicant’s unwillingness to cooperate in the development of the defense was the result of
- her continned subjugation _to Cunningham while incercerated. Though this argument has some

persuasive merit, this Court is not compelled, Fundamentally at issue is the performance of
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Counsel, who identified a potential defense, told her client she would need to speak against
Cunningham to make any defense work, sent Applicant to be evaluated, and was at every stage
foiled by Applicant’s unwillingness to cooperate. Counsel could not make .Applicant talk or
cooperate with the defense, There is some general argument that Counsel could have done more
to separate Applicant from Cunningham while incarcerated, but ultimately the conditions of

Applicant’s incarceration were not within Counsel’s control. Further, there is not clear evidence

.that Applicant wounld have timely cooperated but for her incarceration proximately near

Cunningham. To the contrary, Dr. Veronen’s expert testimony clearly established that the
conditioned fear resulting from battered spouse syndrome persists not merely after separation -
from the abuser, but even after the abuser’s death, As sucb, the evidence before this Court
indicatesl Applicant still woulci not have cooperated had she been more fully separated from
Cunningham.

Third, the Court cannot find that, but for the alleged deficiencies of Counsel, Applicant
would not have pled -guilty but would have insisted on going to trial. As noted above, the
battered spouse syndrome defense strategy was iac‘lenﬁﬁedz by Cot_msel prior to the plea and
prevented by the lack of Applicant’s cooperation. Though battered spouse syndrome was not
specifically mentioned during the qualification of the plea, Judge Young asked Applicant if she
wanted to explore having a defense put up by Counse}—Applicant declined. Counsel at that
time affirmed they had “extensively gone over the case and the défenses.” (Aug. 25,2011 Tr. 6,
1L 19-22). The Court finds Applicant knew of the possible defense and affirmatively declined to
pursue it.

Altogether, this Court finds no deﬁcithy on the part of Counsel, nor prejudice
therefrom. To the cﬁnu'ary, this Court finds Counsel performed well within the range of
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competence demanded of attorneys in criminal cases. " This Court observes no unreasonable
failures on the part of Counsel, but rather finds Counsel endeavored to defend a client who
would not, or perhaps could not, assist in the conceived strategy. Additionally, Applicant cannot
meet her burden. of showing prejudice by presenting & strategy she would not have cooperated
with, and which would not have been applicable in the present case, Accordingly, Applicant’s
request for post-conviction relief is DENIED.

I, CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this epplication for post-conviction relief must be denied and dismissed
with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within
thirty (30) days from the receipt by counsel of writter notice of entry of judgment to secure the
appropriate gppellate review, Seg Rule ‘203,/ SCACR. Pursuant to Austin v. State, 305 S.C, 453
(1991), an Applicﬁnt bas a right to an appellate counsel’s assistance in seeking review of the
denie! of PCR. Rule 71.1(g), SCRCP provides that {fthe Applicant wishes to seck appellate
review, PCR counsel must serve and file a Notice of Appeai on the Applicant’s behalf. Your
attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal,
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

B 2, The Applicant must be remanded to the custody of the South Carolina
Department of Corrections. '

AND ITIS SO ORDERED this_ 2V _day of _{ M / 2018,

MAITE MURPHY
Presiding Judge
Ninth Judicial Circuit

_C)!’l - J_{b@f @& » South Carolina
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