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punishment. That’s it. ,

I'm asking you not to do that, because, as the state
has said, if you decide the case is bad enough, what is
bad enough? There’s no proof before you about any other
kind of murders or anything of that sort. This isn’t a
comparison kind of case, there’s no evidence of that.

What they're saying is, is this is a bad case. Be it
the death of anybody is a bad case, the death of a child
is a bad case. But is this a bad enough case to impose
the death penalty? Given the nature of what happened?

A telephone call, but for, you know, maybe having
another cold one, they wouldn’t have gotten down there to
use the telephone while Mr. B-was there. But for,
that log truck having to have its tire changed, they never
would’ve met up.

But for, a lot of other circumstances. And I’'m not
going to stand up here and suggest to you that this is an
exercise of some sort of existential philosobhy or
something. But the simple fact is, is this iS not a
planned situation where someone went out to rob someone or
hurt somebody or what have you.

But for a lot of things and a lot of circumstances
this whole thing wouldn’t have happened. And there’s a
little girl who would now be substantially older, be in

high school. Freshman, 8th grade, 9th grade.
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But for those circumstances this man would not be in
pain, this woman would not be in pain, this grandmother
and grandfather would not be in pain. This family over
here would not be in pain. But for all those things.

wa, your verdict is not going to cancel any of that
pain. You’'re not going to decide based on prejudice.
You’re not going to decide based on sympathy. You're
going to decide whether or not this case is a bad enough
case, whatever that means, to impose the death penalty.
That’s it.

I respectfully submit to you that given the nature of
what happened this is not one of those bad enough cases.

We're asking you to find for life without parole, not

as a reward, because it’s pure punishment. To live the

rest of your life, he’s 28 years old, 28 years old. If he

lives to be 70 it means he’s going to spend the next what
42 years? I'm a lawyer not an accountant, so please bear
with me. Next 42 years cleaning toilets, trimming grass
and seeing the world go by when he does get to see
television. Won’t even be able to put the train whistle
out of his mind, he’'ll be able to see what he’s missing.
Please consider our request.

Whatever your verdict is, once you sign it, you don’t
owe anybody any explanations. You don’t, you know, and

nobody can fault you for it.
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I‘’ve been practicing law since September 13th, 1967.
And the simple fact of the matter is, is the hardest job
in this whole country is pfobably being a juror.

But nobody can fault you as long as you make a _
decision that you can live with. Nobody. And nobbdy's
suggesting you would be faulted.

Whatever your decision, I want to thank you for your
attention, this hasn’t been a long case. And we
haven’t -- neither the state or the defense or anybody
else has -- has tried to tie up your time fdr days and
days and days on end.

Simple fact is, however, that this is a very important
case, it’s a matter of life and death. It’s resbectfully
submitted to you that.you're not going to compound -- you
should not compound one death with another death.

MR. BAILEY: Your Honor, I would object to that
comment, to equate the jury’s verdict with the murder. I
think that’s highly inappropriate.

MR. RUNYON: I’'m not suggesting it’s equated to the
murder, Your Honor.

THE COURT: Objection’s overruled, go ahead, please.

MR. RUNYON: I want to thank you for your attention.
As I said, I’'ve been practicing law since
September 13th, 1967, and I don’t think @ jury or juror’s

ever held anything against a litigant because of anything
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I've said or done. But if I’ve said or done something
that’s offended you, I apologize for it. If you really
feel strongly about it, call me up after it’s all over and
get me down the road.

That’s why they call it practicing law because we’re
still trying and we’re still learning and we’re still
trying to get it right. Which might be a humorous thought
if you stop and think about it, until you stop and think
about it, your family doctor’s still practicing medicine.

I'm not going to stand up here any longer. I keep
talking and talking and talking. I‘m going to sit down
now. His Honor is going to give you the law and give you
your choices. We respectfully request that you not only
seriously consider the penalty of life without parole, but
impose that sentence as a just sentence under all these
circumstances. Thank you.

THE COURT: Okay, ladies and gentlemen, we’ll take a
ten minute break at this point before I give you the
charge on the law. Please step into the jury room and do
not talk about the case yet. Please step into the jury
room.

(WHEREUPON, the following takes place out of the
presence of the jury.)

THE COURT: Okay, we‘ll be at ease for ten minutes.

Mr. Runyon, since you raised a charge on credibility or
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believability, are you requesting that, I do not have it

included in the charge?

MR. RUNYON: Your Honor, we —-- we have omitted to

fequest to charge. Obviously they have to judge the

witnesses and I would ask the Court to instruct the jury

as to credibility and believability.

THE COURT: Any objection, Solicitor?

MR. BAILEY: Could I have a second to kind of mull

that over?

in.

the

THE COURT: Yes, sir, you can tell me when I come back
Thank you. We’ll be at ease for ten minutes.

(Brief recess was taken.)

THE COURT: State ready?

MR. BAILEY: State’s ready, Your Honor.

THE COURT: The defendant ready?

MR. RUNYON: We’'re ready, Your Honor.

THE COURT: Okay, Solicitor, be glad to hear you on
request to charge as to credibility of witnesses.

MR. BAILEY: Your Honor, I have no objection to it.
THE COURT: Bring the jury in.

(WHEREUPON, the following takes place in the presence

of the jury.)

THE COURT: Ladies and gentlemen, it now becomes your

duty to determine the sentence this Court should impose

upon the defendant, Timothy D. Rogers. There are two
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possiblé verdicts that you are to consider in the case.
One is the death penalty. The other is life imprisonment.

Should you the jury sentence the defendant to a life
sentence. his sentence shall be for life without the
possibility of parole. In short, if sentenced to life he
will never be eligible for parole.

In order to explain to you these two sentences or
rather the order that I explain these two sentences to you
is in no way a recommendation by this Court as to which
sentence you should choose to recommend. It is simply
that one must be stated first.

Also remember that although I use the term recommend,
the defendant will actually be sentenced to whatever is
recommended by you, the jury.

Now, ladies and gentlemen, for clarifications
purposes, I want to explain to you a few things before I
get into the actual charge on this case.

First of all,'I want to talk to you about the
credibility of witnesses. You are the sole judges of the
credibility, that is, the believability, of the witnesses
who testified.

In passing upon their credibility you can take into
consideration many things, some of which are as follows:
the demeanor or the manner of testifying of a witness, was

the witness forthright or hesitant, whether the witness
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had reason to be biased or prejudiced, whether a
witnesses’ testimony was contradicted on the one hand or
supported and corroborated on the other, what was ;he
witnesses’ opportunity for observation and knowledge of
the matters about which that witness testified?

You may believe a small portion of a witnesses’
testimony and disregard the larger or the.other way
around. You may believe one witness against many or many
against one. You may believe all, some or none of what a
particular witness says. All of.these things you will
consider, bearing in mind that you are the sole judges of
the credibility, that is, the believability of the
witnesses who testified.

Further, I want to define for you the term murder. Ir
order to define that I need to define a few other terms
before I reach that point. Motive is defined as that
which leads or tempts the mind to indulge in a criminal
act. It is the cause or reason that induces a person to
commit a criminal act. Although motive is not an
essential element of the crime of murder and need not be
shown, the presence or absence of a motive may be
considered in determining criminal intent. And criminal
intent is an essential element of the crime of murder.

Cfiminal intent means an intention in the defendant’s

mind at the time of the commission of an act to viclate
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the criminal law by the commission of that act. In other
words, criminal intent means the intention to commit a
crime at the time that act is committed.

Murder is the unlawful killing of any person with
malice aforethought, either express or implied. 1In order
to convict of murder the state must not only prove the
killing of the deceased by the defendant, but that it was
done with malice aforethought. And such proof must be
beyond a reasonable doubt.

I tell you that while the law does not require that
malice shall exist for any particular length of time
before the commission of the act in question, it must be
aforethought.

Malice is defined in the law of homicide as a term of
art, that is, a technical term importing wickedness and
excluding just cause or excuse. It is something which
springs from wickedness, from depravity, from a depraved
spirit, from a heart devoid of social duty and fatally
bent on mischief.

The words express or implied malice do not mean
different kinds of malice, but merely the manner in which
the only kind of malice known to the law may be shown to
exist. That is, either by direct evidence or by
inference.

Malice may be expressed as where previous threats of
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vengeance'or lying in wait or other circumstances show
directly that an intent to kill was really entertained.

Malice may be implied as where, though, no expressed
intent to kill is proved by direct evidence, it is
indifectly, but necessarily implied or inferred from facts
and circumstances which are proven. Malice is implied or
inferred from the willful, deliberate and intentional
doing of.an unlawful act without just cause or excuse.

If a person using a deadly weapon deliberately and
intentionally and without just cause or excuse takes the
life of another malice may be inferred. If facts are
proven beyond a reasonable doubt, sufficient to raise an
inference of malice to your satisfaction, thisvinference
would be simply an evidentiary fact to be taken into
consideration by you, the jury, along with the other
evidence in the case and given to it such weight as you
determine that it should have.

In any event, such an implication or inference in no
way lessens the burden upon the state to prove malice
beyond a reasonable doubt.

In other words, the inference of malice from the use
of a deadly weapon is simply an evidentiary fact to be
considered by you along with all the other evidence in
this case and given such weight as you determine that it

should have.
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Now again keep in mind, ladies and gentlemen, that in
giving you that charge I'm defining for you the term
murder. This defendant has already been convicted of
murder on that charge as all of you know by now.

In order for you to decide which sentence to recommend
you must first determine whether a statutory aggravating
circumstance exists beyond a reasonable doubt.

Now what is a statutory aggravating circumstance? It
is a fact, an incident, a detail or an occurrence which
the General Assembly, that is the legislature, has
declared by statute would make worse. That is, aggravate
the offense of murder when the two occur together.

In other words, it is something which increases the
enormity or adds to the injurious consequences of the
offense.

Now, ladies and gentlemen, these three pages here are
a document labeled statutory instructions. Upon this
sheet of paper are written the words statutory
instructions. You will have this paper, that is, these
three pages in the jury room with you during your
deliberations. I want to read part of this to you now,
there’ll be paragraphs one, two and three.

And I quote from the statutory instructions. 1In
determining whether the defendant, Timothy D. Rogers, be

sentenced to death, you will first determine whether the
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state has proven the existence of one or more of the
following statutory aggravating circumstances beyond a
reasonable doubt.
- Number one, the offender, by his act of murder, -
knowingly created a great risk of death to more than one
person in a public place, by means of a weapon or device
which normally would be hazardous to lives of more than
one person.

The second aggravating circumstance. The murder of a
child 11 years of age or under.

If you do not unanimously find the existence of one o1

- more of the alleged statutory aggravating circumstances

listed above then you shall so indicate in part A of the
sentencing verdict form which is entitled jury’s verdict
on proof of aggravating circumstances.

And here is that form, you probably can’t see it from
back there, but that is line A of that form, you’ll have
that with you in the jury room also.

At this point you will cease your deliberations and
complete the verdict form, recommendation of sentence,
life imprisonment. The foreman shall sign both forms.
You will then indicate to the bailiffs that you have
reached a decision and you will return to the courtroom
with your verdict.

If, however, you unanimously find that the -- find th
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existenée of one or more of the alleged statutory
aggravating circumstances listed above, then you shall so
indicate on part B of the sentencing verdict form entitled
jury’s verdict on proof of aggravating circumstances.

That is the B part of the form I just showed you.

This finding, if made by you, must be signed by every
member of the jury. If you unanimously find the existence
of one or more of the alleged statutory aggravating
circumstances and designate this finding on part B of the
jury’s verdict on proof of aggravating circumstances, then
you must continue your deliberations in order to determine
whether you shall recommend that the defendant, Timothy D.
Rogers, be sentenced to life in prison or the death
penalty. That’s paragraphs one, two and three offthe
statutory instructions.

Let me emphasize to you that these are the only
circumstances you may consider as aggravating
circumstances. Should you find -- and again it must be
unanimous, that is, all of you agree. Should you find
that the state has proven beyond a reasonable doubt the
existence of one or more of the circumstances listed on
this sheet of paper, then you would be authorized, which
is to say, permitted, to consider recommending to this
Court that the defendant be sentenced to death.

Now what is a reasonable doubt in the law? A
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reasonable doubt is a doubt that would cause a reasonable
person to hesitate to act.

Please pay particular attention to this. You a#e
never required to recommend the death penaity. Even if
you find that a statutory aggravating circumstance existed
at the time of the -- at the time the offense occurred,
you cduld still recommend a life sentence.

Now, ladies and gentlemen, the state has presented to
you, for your information, facts concerning the
defendant’s alleged prior crimes; You must remgmber that
these previous or earlier convictions are not and may not
be used as proof of statutory aggravating circumstances.
They cannot be used for that purpose.

The previous allegations of crimes may only be

‘considered by you in reference to the character of the

defendant and for no other purpose. The defendant is on
trial for his life and it is important that you have for
your consideration all pertinent information about him.
This evidence may be considered by you and given what
weight, whatever weight, rather, if any, that you feel
that it is entitled to.

I emphasize to you again that alleged offenses may not
be used by you as evidence of the aggravating
circumsﬁances which the state relies on.

You may, if you choose, consider this as evidence of
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the defendant’s characteristics as they bear logical
reference to the crime for which he is being charged.

I instruct you further that should you find that the
state has not proven that such a circumstance existed,
that is, an aggravating circumstance, you find that you
have some reasonable doubt as to the existence of such
circumstance, then you would not be authorized to
recommend the death penalty and your recommendation must
be for life in prison.

Now, should you find that the~state has not proven the
aggravating circumstance or circumstances, either one of
them, beyond a reasonable doubt, then you would mark
section A of the form entitled jury’s verdict on proof of
aggravating circumstances, and I’'ve already shown that to
you.

This section reads, we the jury in the above entitled
case find no statutory aggravating circumstance or
circumstances. That’s paragraph A of that form. The
foreman would then sign below that line.

However, should you find beyond a reasonable doubt one
or more of the aggravating circumstances existed at the
time of the murder, you would write such circumstance or
circumstances in paragraph B, and there are lines there-
for you tb do that, on that same form. And all 12 of you

would then have to sign the bottom of the form.
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As I previously instructed you, if you find the
existence beyond a reasonable doubt of a statutory
aggravating circumstance, then you are permitted, but not
required, to recommend the death penalty.

There are three conditions which you should consider
in reaching your decision. First, whether any evidence
has been introduced as to the existence of a statutory
mitigating circumstance.

Whether there has been introduced any evidence as to
the existence of any other mitigating circumstances.

And third, whether, for any reason you can think of,
or forvno reason at all, the defendant should be sentenced
to life imprisonment.

Now what is a statutory mitigating circumstance? It
is a fact, an incident, a detail or an occurrence which
the General Assembly has declared by statute would reduce
the severity of the offense of murder.

In other words, it is a circumstance recognized by
statute as one, which in fairness and mercy, may be
considered as extenuating or as reducing the degree of
moral culpability for the commission of the act of murder.

A mitigating circumstance is neither justification nor
excuse for the murder. It simply lessens the degree of
the defendant'’s actions, that is, it tends to lessen the

severity of the punishment.
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Now, what statutory mitigating circumstances should

you consider in this case? 1I’'ll refer again to the

statutory instructions that I read you three paragraphs

out of already. And immediately starting below that third
paragraph you’ll find the mitigating circumstances.

In determining whether to recommend -- this is

paragraph four of that form. In determining whether to

recommend that the defendant, Timothy D. Rogers, be
sentenced to life imprisonment or to death you may
consider any of the statutory aggravating circumstances
found by you to exist beyond a reasonable doubt.

You may also consider any of the following statutory

mitigating circumstances. They are as follows: the

-murder was committed while the defendant was under the

influence of mental and emotional disturbance; the
éapacity of the defendant to appreciate the criminality of
his conduct or to conform his conduct to the requireﬁents
of the law was substantially impaired; the age or
mentality of the defendant at the time of the crime.
Paragraph five continues, when you have determined the
sentence to be imposed upon the defendant, indicate your
verdict by completing the appropriate sentencing verdict
form. Recommendation of sentence, life imprisonment or
recommendation of sentence death penalty. Each member of

the jury shall indicate his or her agreement with the
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verdict by signing as indicated. »

Now, the phrase any other mitigating circumstances
referred to those -- references to those circumstances OI
mitigating factors which are not specifically provided for
by statute. But which are claimed to serve the same
purpose, that is, to reduce the degree of the punishment
the defendant should receive. You need not find the
existence of a mitigating circumstance beyond a reasonable
doubt. ‘

In reaching your decision as to which sentence to
recommend, you will consider the aggravating and the
mitigating circumstances. While an aggravating
circumstance must be found before you can even consider
recommending the death penalty, such a finding is made --
excuse me, once such a finding is made beyond a reasonable
doubt you may recommend the death sentence even though you
find the existence of a statutory mitigating circumstance.

In other words, the existence of an alleged statutory
mitigating circumstance does not keep you from imposing
the death penalty.

The third element which you may consider, if you
conclude that a statutory aggravating circumstance exists
is whether the defendant should be sentenced to life in
prison for any reason or for no reason at all. This is

what has been traditionally referred to as a
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recommendation of mercy. Should such be your decision you
would so indicate by returning to the Court the
recommendation of sentence life imprisonment form which
will be signed by the foreman.

In other words, you may choose to recommend life
imprisonment if you find a statutory or nonstatutory
mitigating circumstance. Or you may choose to recommend a
life -- a sentence of life imprisonment as an act of
mercy. In any instance, should you choose to recommend
life imprisonmént your decision must be unanimous.

Now, ladies and gentlemen, by -- I'll explain this
form to you now. By this recommendation of sentence form,
which I hold in my hand, you the jury may recommend that
this Court sentence the defendant to death. And the Court
will do so. Please observe that there are 12 lines on the
bottom of this form. This is where, should you decide to
recommend the death penalty, each one of you would sign
your name.

It is the law of this state, ladies and gentlemen,
that a recommendation for the imposition of the death
penalty be a unanimous recommendation. And that each and
every juror sign his or her name to the recommendation.

I'1ll read the form for You now. It says in the first
paragraph, we the jury in the above case find beyond a

reasonable doubt the existence of the following statutory
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aggravating circumstance OT circumstances, and you are
required to write those in the space provided if that is
your choice. Under that it says, we recommend to the
Court that the defendant, Timothy D. Rogers, be sentenced
to death. And then there is a place for each of you to
sign.

Now, this form, ladies and gentlemen, can recommend to
this Court that the defendant pe sentenced to life
imprisonment. I’'ll read this form to you. It says, we
the jury recommend to the Court that the defendant be
sentenced to life imprisonment. And that needs to be
signed by the foreman if that is your choice.

Now, ladies and gentlemen, 1’11 summarize at this
point. You will have in the jury room, during your
deliberations, the following forms, the statutory
instructions, that is, the first three page'dccument I
read to you. The form entitled jury’s verdict on proof o
aggravating circumstances. That’s the one that has the A

and the B sections on it. Recommendation of sentence,

| death penalty form, I just showed that one to you. And

recommendation of sentence, life imprisonment, form.

The statutory instructions state the only aggravating
circumstances which'you shall consider in this case.
Should you fail to find beyond a reasonable doubt that oI

or more of these circumstances existed at the time the
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murder was committed, then you would go no further and
your verdict must be for life imprisonment.

Should you find beyond a reasonable doubt the
existence of an aggravating circumstance, you would then
be authorized to consider recommending the death penalty.

In your deliberations you will consider any statutory
or nonstatutory mitigating circumstance or circumstances
which are supported by the evidence as you find them. You
will consider both the aggravating circumstances that you
found together with the mitigatiﬁg circumstances. You
will then decide whether you will recommend the death
penalty or life imprisonment.

You will also consider any other factors in mitigation
of the offense. And you can recommend a sentence of life
imprisonment for no reason at all.

If you decide to recommend the death penalty you will
complete the proper form. You must write out the
aggravating circumstance or circumstances that you found
and all 12 of you must sign that recommendation.

Should you decide to recommend life imprisonment you
will complete the proper form for that recommendation.

Whatever your recommendation is, it must be
unanimous. All 12 of you have to agree.

Now, in considering whether to recommend the defendant

be sentenced to life in prison or to the death penalty, I
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charge you, ladies and gentlemen, that as jurors, you must
decide the issues involved in this proceeding without bias

and without prejudice to any party.

In considering whether to recommend that the defendant
be sentenced to death or to life imprisonment, I charge
you that you are not to allow any passion, prejudice or
any other arbitrary factor to influence your decision or
your judgment. As jurors you must decide the issues
involved in this proceeding without bias and without
piejudice to any party. You cannot allow yourselves to be
governed by mere sympathy, by prejudice, by passion or by
public opinion.

Both the state and the defendant have the right to
expect that each of you will carefully and impartially
consider all the evidence in the case and that you will
follow the law as I’'ve given it to you in determining your
recommendation.

Now at this time, ladies and gentlemen, I'm required
by law to ask the 12 jurors on the jury to step into the
jury room. The alternates will be taken to a separate
room at this time.

You are not allowed to begin your deliberations yet.

I need to talk to the lawyers to see if they have any
additions or corrections to what I have told you. If they

do not, you begin your deliberations when we send in all
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of these forms I‘'ve talked to you about and the exhibits
that came in during the course of the trial.

Now, Mr. Helwig, you preside as the foreman in the
jury room. You be sure that everyone has the opportunity
to be heard. 1It is élso your job, as foreman, to fill out
these forms that I have explained to you. If you need me
to explain or to recharge any of this, you may ask about
that and 1’11 be happy to recharge any or all of it. Or
if you need further explanation or have questions about
the forms, I’11 be happy to answer those for you.

I cannot answer questions of fact, you‘re the fact
finders and those are up to you.

But, please, any question that you have, send it out
in a written form. If I can answer it I’'1l1l answer it, if
I can’t answer it I‘1l tell you that also. So all those
come through you, Mr. Helwig.

For now, please step into the jury room and don’t talk
about the case until you receive these papers. Thank you.

(WHEREUPON, at 4:35 p.m., the jury retired to the jury
room. )

THE COURT: Any additions or corrections from the
state?

MR. BAILEY: Not from the state, Your Honor.

THE COURT: From the defendant?

MR. RUNYON: None from the defense, Your Honor.
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THE COURT: Okay. Here are the forms if you’d like to
look them over one more time. And you probably need to
review your exhibits.

| MR. BELL: Your Honor, can the record reflect that we
have two 26’s?

THE COURT:» Any objection?

'MR. RUNYON: No, Your Honor.

THE COURT: . Any objection to having'the bailiff
deliver the articles and telling them to begin their
deliberations?

MR. BAILEY: None from the state, Your Honor.

MR. RUNYON: None from the defense, Your Honor.

THE COURT: You may tell them to begin their
deliberations. If 