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STATE OF SOUTH CAROLINA.
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ISL DEVELOPMENT; LLC; and STEVEN:
‘STEWART, INDIVIDUALLY;.

Deféndants:
d

)
)
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)
)
) SUMMONS’
3
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)
)
)

- YOU'ARE HEREBY 'SUMMONED and reqmrcd 1o filewith the Clerk of this Court and
“SeLVe upon: -

PLAINTIFF'S STTORNEYS: R Pitrick Flynn, Esquire
i Michacl W. Anen, I *Esqm

tCharlcstcn South Caroling 29402
(843) 834-3426

Charleston, South Caroling 29402
(843) 834~3426

e Attameys for'AmandafCryf ith (Plaimtjﬁ
Charleston, South Carolina
October-27,2016
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STATE OF SOUTH CAROLINA: 'IN'THE COURT OF COMMON PLEAS
| FOR THE NINTH JUDICIAL CIRCUIT

'Case No: 2016:CP-10-. 5173

‘COUNTY OF CHARLESTON

)

)

)

)

)

Plaintife; ).
Lt )
n )

)

)

)

)

)

)
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ISL’DEVELOPMENT LLC; dand STEVEN.
STEWART, INDIVIDUALLY,

L8NG
BNOYLS

Defendants.,

'NOW COMES Piaihtiﬁ;;;?xmaﬁdaiGﬁﬁiﬁii,(“Ms‘\':Gﬁfﬁt}i5?)é=bjf'\aﬁa='~tiirbdg'h undersigned

counsel; and,-complaining: of abovesfiamed Defendants, ISL Developmcnt“ LLC (ISLY) and

Steven Stewart, individually (‘Mr. Stewart”), hereby alleges-and states as follows:

IDENTII’ICA.TION or PARTIES AND FACI'UAL BACKGROUND

esident of Chitleston Conty, Sotth Carolia.

2 Upohinforation and Fis a linited liability 66mpatiy which at lf times
relevant hereto, was organized and exisfing pursuant to.the laws of the State of California.and.
conduicting business in Chatlestor: County; Soiith Carolina.

3. Uponinformation.and belief, Mr. Stewart

County, South, Carolina who; at all times relevant herefo, was conducting business in Charleston
County, South Caroline as an individual and as'a member of ISL.
4, Thisis an action for‘tecovéry of an indebtedness owed by Defendants to Ms.

Grifith, arising out of the Prorissory Note attached Hereto as Fxkibit “A” (the “Note”), which:

. wasymade’ by ISL(the “Maker? - (the: “Holder”), .and personally

guatsiteed by Mr. s'tcwart",(iﬁe;.ff‘Pers&néii=ifé§uarant'at*§);
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§: Veiiug is proper ity this Couirt pursuant to South Carolina Code: §15~7~30 gt seq.

-6, ~This Court has’ Jurxsdlctmn over the subjact matter and parties to the: actmn

(a8

7 At the»request of Défendants; on or about December 27, 2012, Ms: Griffithloaned

X

”’)_.; in connection with ISL's;assisted living:projcc ’n Whltﬁer,
Califotnia (the “Whittier- Pro_;ect”)
g: In consideration for- the $200; GOO 00 loan by Ms anﬁﬂ, ISL executed. the Note

whichf%ifescubq@ ISL’s promise to pay Ms. Qx:lﬁﬁth monthly payments .of $2,000.00 which

represenﬁed mterest—only payments at “the rate: of Twelve:-,Percent (12%) per am:um “These-

payments ‘Weré to’ begxn on February 1, 2013 and to. continue: through March: 31 2013 (the

‘fMag;x___ty_;:p;ﬁ;:?_‘), at'which time '-thc:;prtpcxpal -would-zbacomc-:due;

after July, 2013:

4% Pussuant to:the Note, if Dofendants fail to make payments of principal of inerest

‘to'Ms. Griffith Withii Five (5) days aftés the due datey the Defendants further must pay:to

% pot antiin (the “Default Rate”) on

Griffith nferest at fhe rate of 13 inpaid balancs of e

‘past-duie principal and accrued interest.
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13,  TheNote firther provides that the Defendants agree to pay the cost§associated with

‘ay” efforts by Ms. . Griffith-to collect: amounts owed under the Note, including:reasonable

‘14, Following ihe last payment mede by Defendants in July, 2013, Ms. Griffith made
repeated inguiries into-the stafus of the Whittief Project:and the fands loaned by Ms. Griffith |
“piirsuant to the Note; to which Mr. Stewart offered assurance that the amount owed under the Note

“Wwould be paid toMs. Griﬁ'xth

15; .By Certified Tetter dated September 127 2016 (dttached as Exkubxt R, Ms:
“Griffith called the Note due-and demanded payment of the entire balance of principal'and past due
interest.

16:  Despite reasonable assurarices made by Mr:-Stewart to M. Griffith as-described.

above; Deféndants have failed to.make: iy paymiehts of priricipal o acorued iiteest to Ms.

Griffith following:the Tast payment'in'July, 2013, and Defendants are in-default of the Note for

repay the pnncxpa] ot detitand:

failin
17 Defendents’ ‘failure to make monthly intérest. payments sinée July:2013 renders.i

Defendants in default of the Note for faxhng make. monthly payments as the

18,  Todate; Mr. Stewart;as Personal Guarantor of the:amounts owed'to:-Ms. Griffith,

s B3il6d 16 iake any payiiients to Ms: Griffith pitsuant to his persotial guarantes of the Note and

M Stewart is; therefore, in défault of his obligations as Personal Guarantor.

‘FOR A FIRST CAUSE OF ACTION

- (Lollectmn Action“on‘Promis: ,ory Note)

9. Ms; Grffith sealloges snd reiterates the preceding paragraphsas if fully:set forth

‘herein verbatiny:
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20; IS coniveyad: the Note:to Ms: Giiffith; who rerains the Holder of the Note, the
‘payment of whichis;personally guaranteed by M. Stewart.
21..  Althotgh:demand has been mede; ISL. has failed to satisfy its.obligations pursuant

“to the terms of the Note: and therefore, 1SLis in default of the| Note

22:,  Despite’Ms.. anﬁth’s demand that Mr: Stewart: make jpayment of the amounts

inc"tééntal, consaguenﬁal,aand special damag&sgzn;ga;tgﬁal a_moumﬁtg;._b:e determined by the ¢
f‘abt;: i
24 ISL/dtd-Mr. Stéwatt dre linble to:Ms. Griffith for the damages st forth aboye:

including; but ot limited o, the olitstanding principal of $200;000:00% iipaid accried:in

totalmg $78,000.00"as of the date:of tins Complamt unpazd default interest totalmg $19,822:50 as.

of the. dats: of this: Complamt“! plus the costs,, attomeys fees and htlganon expenses assgciated’

with Ms? Griffith’s eff i d,and for suchrother and furthier amouints a5

this Céurt deems just and proper..

FOR A SECOND CAUSE OF ACTION
. (Unjust Enrichmient/Quantem Meruit)

25 Ms. Griffith realleges and reiteratés the preceding patagraphs as if fully set forth ~
‘hereinverbatim.. | | "

26, MssGriffith conferred a benefit gpon‘Defendanfs?bjEIﬁndingmoucy pursuant to the

Note; the repaymentof which was pessonially guaraiiteed by Mr. Stewart, and the amount owed fo

005




Ms. Griffith now amotmts to $297,822.50, which includes principal and accrued interestas of the

‘date of this Coiniplairit.

27.  Defendants rcco""”;ycé?‘{_t_t_ie beneﬁtby retérition and use of the pnncxpalfmthe

a

‘advancement of the Whitlier Project without payitig the téasonable Valie therefor:
28.  “It:would, beunjustito permit:Defendantsto refain this benefit without paying the
-féasonable value therefor.

29, “Therefore;. Msi. Griffith ' is ‘entitled to actual damages of: $297 822:50 ﬁ‘om

‘Defendants, plus actual, incidental; special, and cotisequential damapes related theretd, mcludmg

‘interest, costs; litigation expenses, and attorneys’ fees associated with:this matter; and for such

ottier and further relief as t‘ms Couttdeems j _]USt and proper

a,ssomm@thhtms:matter:zapd it stich othier

POPEFLYNN, LLC

(843) 1 843-3426
':_‘oﬂvrm@poneﬂvnn com-

Charleston, Sou Carchna
:October 27 2016
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. PROMISSORY NOTE

‘December 27, 2012

C; a California. hmxted

g days and aotuai days lapsed

“designate imwriting to'Maker,,

S' 3, ‘Payments, Each payment shall be’ credited first to: mtefest, it any, then due,
and the remmnder to. prmcipal and-mtcrast me ¢ shaﬂ cease to'accrueon any amourits §o credited
! ring d: mterest shall\be made m lawful money of the

" Malker hercby exprcss}y wawcs' h

agssszoes: 11
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7. Remedies; Waiver,: All remedi€s; ei
votharwlse’: afforded to FHolder; shall be Qumulauve and vaile' 'txve and shaii be-available to_

een paid and p rfortédiinfull, No delay ‘or omission to,
der n 4y bréach: of Maker ot & default under:
‘of Holder, 1 orghau Ltbeconstmedasaf

vexexcxsc aﬁy iy ght, o_wer or rcmédy acofux g
ﬂns Note: shall 1mpa1r any such right PO

Holder'of a any Fea ;
in writing and-ishal} b effective only to the extent spemﬁcall

8 ‘Siiceessors. The terms and provisions of this all bix
benefit of the vparti_éé?ahd:‘théi'r{fés"beéﬁm successars and permitted assigns:

cab}e, in whole of in parc it any respec
! nmg provxsmns ‘§hall ‘ot inany way’ be affected or Impaxred by such

748992005, 32

008

thiis Noté shalt be valid or binding unless:

“shiall be construed and enforced ift

Y




., YN WITNESS WHERIEOF, the Maker his dly executed this Note on the date first
abiove written, -

By = A
Steven Stewart, Maoager

3059920885 13-
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EXHIBIT "B"

" RePateickFlynn  Pope Flynn, LLC
Ammy P.0:Box 70

pe ‘Charleston, 5C:29402

Sow popeflynn.€om

fusans of a: Pmmzssoryﬁ te (aﬁmhed h&reto #5 Bxhﬁ: )
i 3 d_hays been authotized 1o take

yoil have smm personall
immediate actionin purs ‘of, theeoilectmn

ation:ol ssory: Note and roclassiix
favorof Ms. Griffith. :

ity conversion and the: $200,000: Promissory

As you arg/aware; Ms, Gﬂfﬁth re;ccted the: terms of this debt-t ‘
2l 'dxtor to ISL, Ms erfﬁth antxclpatad that

R xth a meturity. date of March 3 13 In her poéztio
th

3 per arm .
eimands fo reso!utx' i of this outstanding de

Tbx;_pastdﬁ
1 from Augist. 1,2013 through the dat

id ifuxﬂaar Togal effons’to co!lect this balance due against ISL and
' ' tha balance

i{;;gi&biévreﬁie ies:.
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INTHE COURT OF COMMON PLEAS
NINTH: JUDICIAL CIRCUIT
CASE'NO: 2016-CP-10-5773'

STATE OF SOUTH,CAROLINA

COUNTY OF CHARLESTON

AMANDA GRIFFITH,

?3) |

Plaintiff,
“ AMENDED ANSWER’ Oh e
DEFENDANTS ISLs DEVELOP MFN
LL(‘ AND STEVEN STEWART,
INDIVIDUALLY %

Vs,

ISL DEVEL@PWNT LLC and:
STEVENSTEWART, indxvzdualiy,

R E e . - . PV . gt
St Sl Bt NN K ol St D Nl el S b N K

‘Defendant ISL Development, LLC and Steven Stewart'answer the Complaist of
the Plaintiff filed October 27, 2016 as follows:

I‘ OR A I‘IRST DEFEN!;L

1. The Complamt of the. Piamhﬁ" failsto state f&cts sufficient to constzmtc a

cause of action:

FOR A SECOND DEFENSE

2. The clairs of Plaintiffate bained by the Steute of Limitations.

3. Theclaims:of Plaintiff as to the personal liability:of Defendant Steven Stewart
ate birted by fhié Statute of Frauds:

'EOR A FOURTH DEFENSE

4. Al atlegations of the Complaint aré denied unless hereafter admitted..
5. Defendants admit theal legations ‘of the following paragraphs: 1, 11 (on

‘information.and belief), 15 and 21..
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INTHE CGURT OF COMMONPLEAS
NINTH JUDICIAL CIR(,UIT
‘CASE NO. 2016-CP-10-5773:

STATE OF SOUTH CAROLINA

- COUNTY OF CHARLESTON

AMANDA GRIFFITH;
Plaintiff,

)

)

)

)

)

)

)

)}

v5. 3 J W
) LLC AND ST};‘.VEN STEWAR'
:ISL DEVELGPMENT LLC and 3 INDIVIDUALLY
STEVEN STEWART, Indw:daally, b
)

Defendants: b

)

Deferidart ISL Development, LLC and Steven Stewart answer the Coniplaint of
ihe Plaintiff filed October 27,2016 as foﬂaws

F OR A FIRST DEFENSF

1. The Complaint of the PIaintiL ails o stafe facts sufficient to constiute
cause-of action.

FOR A SECOND DEFENSE

.. The claims.of Plamnﬁ are baned "by 1hie Statute of Limitations;

FOR.A THIRD DEFENSE

3. “The claiins of Plainiift s to the personal liability of Defendant Steven Stewart
are baired by the Statiteof Frauds.

FOR A FOURTH DEFENSE

4, .All allegations éjf‘ﬂi'e‘f'@é‘)fj;imiéh}tm‘e denied unless hereafter-admitted.
5 Defendants admit the ‘311¢g__§tti0ns of the following paragraphs: 1, 1} (ot

information and belief); 15 and 21,
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6. “The allsgations of the following paragraphs.are dented: 5, 6,7.9, 10, 18,19,
92,23,24,25,26,27, 28 and 29..

7. The Bgfgént}am;s;aihilit-_o;ﬂy‘m mitichof paragiaph 2 as alleges that ISLisa:
limited liability company organized pursuant to the faws of the State:of California;

8. Answering the éﬂggaﬁcnsfdf ‘paragiaph 3, Defendants admit only so much:
thereof as alleges that the Defendant Stewart'is a resident and citizen of Charleston
County, South'Carolina.

9, Answering the dllezations of pitagraph 4, Defendants admits only so mucly

thisreof as dlleges that'this is'an action for recovery:for an indebtedness on‘a promissory:

noke:

10. Auswering the dllegations of patagraph 8, Defendants refer to-the written

therewith.

IIA.nswmmgms aiiég;;tia‘nsfmfgaraga;ﬁh 12, Defendants refer to the terms of.

the Note attached as Exhibit A fo the Plaintiffs Complaint and deiiyall other atlcgations

‘inconsistent: therewith, ‘Defenidants furihier and affirmatively deny- that the Defendant

Steveri Stewart is personally liable on the Note.

12 Answering the alégat

thercomn

013




13, Anéwering the allegations of paragraph 14, Deferidants admits only so much
the funds loaned by Ms. Griffith as ant investment therein, and they deny the Feinaining
allegations of pﬁ*{ggraph%’l,@firacansistent-'ﬁer,ewith.,.

14; Answeringyéh,e; élleggﬁéns of paragraph 16, Defendants admiit only so much
thereof s ‘allepes that Defendant ISL Developrient, LLC failed to midke ‘payments
followingon' ot abaut Tuly, 2013 aud ‘is in: default, and ;:hey deny ‘the remaining
allegations thereof.

15:AR ‘S‘Weri}‘ig"tﬁe aﬂe’gaﬁéﬂs of pamgggiph “i‘-?%::D‘efandam admits ;{)ziiy somnch:

thereof as allcges that the Defendant ISL Development is in. default and deniy the:
remaining allegations thereof:

16;,'?§nswering the allegations of paragraph 20, D éfcndaxit admits only:so much
thereof as alloges that the Plaintiff is he older of the Note and they deny the refiiaining
allegations theréof.

hereby, and that it will issue ité”Oif’cieifﬁdanﬁugjihe-p‘féskéi‘"‘bf the Plaintiff as to any velief

sought; together with such other and further relief'as may be just.and equitable:
BARR, UNGER & McINTOSH, LEC

Capers G.Barr, 11
SC BarNo: 00542

1 Broad Street.

Charleston, SC. 29401

(843) 57725083

(843) 723-9039 (FAX).
cgb@barrungermeintosh.com.

Charleston, South Carolina- Attorney for l‘i}.éfendaﬁt’s?_ISL"ii)'jevjé]epme_nt,‘

January 9,2017 LLC and Steven Stewart
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STATE OF SOUTH CAROLINA |

COUNTY OF CHARLESTON

Plaintiff,

VS

fHYELI02

STEVEN STEWA

ik
e

L

o

7 e e T ot o S st o 161 s S P

1 hereby:certify that I have serveda.copyof this Amended Answer of Defendaiits
1SL; Déveloprient; LLC and Steven Stewart'to:the Complaintiof Amanda; Griffith by ,v
placing a copy of same in the United States Mail this 9% day of January;: 2017 with |
wfﬁcxentpostagcattached thereto and addressed as follows:

‘R, Pafrick Flyin, Bsg.
"Pope Flynn, LLC.
‘Chatleston, SC 29402

iCharleston, South Carolina:
January 9, 2017
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STATE OFSOUTH.CAROLINA.

IN: T‘HE“COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

AMANDA GRIFFITH,

v.

LlSL_»DEVELOPMENT LL AND
'S ‘ /ART, ‘INDIVIDUALLY,

)

)

)

)

)

J

Paimtiff, . )
)

)

)

)
‘Defendants: )
)

This matter was tried on August: 29,20

in Charleston: County,.-South Carolina., Pursuant 'to:Rule '52.0f the. South:Carolina: Rules of Civil

this' court in+favor ‘of the Plaintiff, During the: trial, :Amanda Griffith: (“Griffith”) testified as:the
Plaintiff; ‘and thé’fDétEndéﬁt' Steveit S!;qwaxt-lfétc;};Van?) testified in his individual capacity and in
his capacity as a:member of Defendant: ISL Development,. LLC (“ISLY). The parties agreed that

theslaw ofthe’ State of California applied to:the substantive: issues; and that South-Carolina: law:

applied; asitothe procedural issues, including the applicable. Statute: of Limitations, The' parties.

consented” tothe trial exhibits ‘submitted, which werezentered into evidence “without ‘objection:

that:the Plantiff satisfied herburden of, resulting: in the following:

I - FINDINGS OF FACT:

The following: ﬁx’xd}fi;gs ':ofﬁicifaareib'asgd?j-ymn~1fhgz;ifriaii. testimony,, which-was carefully

evaliated ‘as to credibility of therwitnesses wand testimony, “and as to the weight of theievideice:

and: exhibits which-were-entered. into: evidence without. objéction by the-parties.

016
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A Plaiiff loaned $200000.00 fo Defendar ISL Developmert, 'LLC, which Was deposted:

into he TSI bark account on’ December 28, 2012: 1SL éxecited a Promissory - Note oniDeternbier

127, 2012 (the “Note?), which:provided that “{i]ntérest. onty’ shall ‘b¢ payable monthly’ in artears as:

follows: (a) February 1, 2013 and continuing on the first (1st):day. of each: calendar. ‘month.

‘thereafter. until’ the Matiirity Date, Maker shall nake monthly: interest-only payments ‘based 6n a-
rate: of twele percent (12%) per-annum: (b) 1fmot sooner paid, the entire: outstanding principal

balancé: of this; Note; {ogether witl accriied-and wipaid fnterest -and any othier ‘amounts due-tndér:

“thisiNoteshall Be'j‘;aue‘;“z'mé_-;'gaygii'}e"zonf,KE&{‘CH?{;I?:,2' 3(thc ‘Maturity ‘Date’).”

B In the erail exchangé dated Jarivary 16,2013, Deferdant personially guarantecd. fepayment
‘ofthe Note to Phiniiff.

€. Consisteiit with that agreement, Plintiff did tiot demand repayment-of the Note on March:
31,2013, .and Stewart testified: that the actually: received: substantial personal benefit foi the
continued e of theloaned-fiids beyond Match:31,2013,as e wais:personally paid asalary from.
‘SL:563*’0nﬁtié?thﬂ;.tz:'da_i?:.;?'ufff,l.ii%ﬁ;: Defendant: 1SL-paid interest t9-the-Hendersan Family T

which

was adiministered.. by Deferdant Stewart’s wile nd hadfinvested ‘i the, SL: Project. Additionally;

afler the agren aftér Masch 31,2013, Defeidas Stewart
and 1SL corifirmed ithe:teiins.of the Taruary 16, 2013, agrecment. in.that Plaintiff received. nferest
payments. frofn ISLn the amount of $2,000 per month, which were:seit to PRintiff by Deferdant
Siex?ari.,,_

D:  Déferdant 1SL.paid iterest to Plainfiff in. the amount o $2,000.00 permonth for February,;

March, ‘Aptil, May, June, July; ‘and Atigust-of 201 ly

with ‘some paymients: imade. in‘arreas. The'total imonthly ‘interest payments. made by ISLito Phintiff

pursuant to-the Note amotinted. 0 $14,000.00.
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G The Defendant Stewart; amember-of ISL Development, LLC!

B The final inerest payinenty to Phintiff ‘was by an 1SL. check ‘signed by, Stewart dated

November 5; 2013, in the amount of $6.000, which: was presumably: intended to pay the September,.

Ogtober; and November 2013 wionthly interest ‘payments: -Stewart requested that’ Plaintiff” delay’

cashirig. that check il it wais Veiified ithat

aind wheii“she ‘atternpted to: cash that check: in: January 2014, itwas:retuned. for Non=Sufficient

it TSI, afler that

F:  There wasno evidence that any money. in ISL’s bank account was earmarked :or allocated

for payment to creditors ‘or others based on'its: source, The check and deposit records in evidence:
indicate that money was routinely; .added and deducted. by-deposits and checks out of ISL’s:
dccounts without Fegard o the soirce of those firids on deposit-in.that ISL bank account.

(ISE2); admitted in-his frial

testiniony ‘that ISL was in‘defaul; of the Promissory: Note'to Plaintiff dated December 27,2012

which Note was:admitied inio; evidence without objection.

H.  When asked attrial whether, a'ti:.-a'h)':.tima between January 16,2013, and the time that the

“payment. check boiced in‘January 2014, he had comiriunicated: to-Plaintiff that he:

did riot intend ‘to honor :his'comimitrient “to’ personally. ‘guaranitee. the repayment of the Note:to:

4 “Noj gt

I OnOctober 27, 2016; Plinliff* brought ‘this lawsuit against: Stewart:and.ISL i order to.

colléct the debtin the: amount 6f $200,000 principal. plis:acorued interest and reasonable  altorhey’
fees for-colletion from: the Defendants: ‘Afthe time of filing, Stewart wasia residént of Charleston
County, -Soiith Carolin, and the: Defendants. did ‘not challenge the’court's jurisdiction .overthis.

matter:
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[CLUSIONS OF.LAW:

This: court finds: that this: fawsuit -was' brought: ‘within: the, applicable three-year-Statute :of,

Liritations i dccordance with: South Carolind lav and that, in the alternative, this lawsuit was:
also- brought within the: applicable Stalute. of Limitations recognized for this action: under
California- law. Furthcr, "‘thi:sf ‘cotirt "&dsxfhaff‘é‘pu;suanii to California ;Ew:a‘na_.iiéiltemagiye"!y under:

South Caroliia law; the e of the loared funds by ISLand the substantia] persoral bensfit which

Stewart ‘admitted; to; receiving: from. those. loaned ‘funds beyond. March:31, 2013, represented
sufficient: consideration acnially. received by Stewartiin‘exchange’ for his agféeinert to. persoially

guarantee: repayment :of the, Note'to. Plaintiff.

A.  The evidence attrial establishied;. the parties acknowledged attrial and'this ourtifinds that
the Note contained- a choice-of law provision, :and the'chosen forum was Califyrnia law, The parties

fiithier: -ackowledged at trial and the cout finds that while the chioice ‘of law ‘provides: that

Califoria, 'substantive law applics, South Carolina law: applies as to procedural aspectsiof

including the applicable: threc:year statute-of lmitations:

B.  This count finds that-Griffithis claims arg not-barved by South Carolina’s ‘thre

I that e final® interest:
payment he :signed and ssent fo- Griffith: was: by check ‘written fiom [ISL’s, bank: account on
Novenber 52013 This Cotit finds that: Stewart’s: testimony, -established: that he requested that:
Giiffith not attempt to cash or deposit that check il Jauary: 2014, When:she did so, the check.

was retufned ‘due to Nori-Sufficient Fudsin the aceount; Plaintiff thexr_vbréﬁght:r"\the:.f. instant laws uit:
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Cardline. Code§ 15:3-530 provides that “an ation tip6n a,contract, obligation of liabilty, xpress.

orimplied” st be brought within: three years:of notice: of that claim.

C;  This, court finds that there was-sufficient cor 10 Support Stewart’s ‘agreement 'to:
personally. ‘guarantee: of the repayment of the Notesto Plaintiff. under California law and; in the:
akérmative,. under South Carolina’ aw, A% tothe sibstantive: law of California S to the énforcenie fit

of the Promissory Nofe and personal guaranitee by Defendant; Stewart, in Steirer-v. Thexion, 48

Cal: 4th411,:226 P:3d 359, i06’,éai’.-‘kpz’r‘:sa::aifsi (Cal Ifz'o"’ii’é)r-,-,ﬂic‘ Supreme Court of Califsrnia

exchange for the opilon

The Iower courts ooncludcd no- such cons;deratlon supportcd the optzon They reasoned 10+

ui;matertalzz that:.plamtxffs had
obh anon o -'do_so To the:co

_y have bean liusory at thé ume th .g,reement WAy eniered xnto gwen the language'
be‘ no dlspu‘fe that plamtiffs subsequcntiy«
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sof March:31,2013.°Cal:C

‘Promissory Note were actualiy extended beyond tie: March;

231, 2013, were a substantial persondl

‘Stewart tinder California law a‘@ina»,f-’iﬁi"iﬁé?’aﬁéfﬂﬁﬁ% : u‘ndé"rfeiféaufhif'ciéafc'ﬁ}iaz v

Févicv ‘Commitiée; and obtammg approval of thie tematwe map On ihts record thc oniy
possb!e conclus;on 5
suﬁ‘é df: bargamed fer ;

‘extend e due date.of thie Ntste;::'w‘as;.s‘agporieéﬁfby?étewaﬁ?§zr_promiéc_ and'<accc'pfan:ce‘;ts?ﬁthe;;pemﬁa t
guaraitee of répayiienit: of tie: Note:to  PHItiff; did Stewart received sufficient considetation 16
support His personal guarantee: of repayment: to; Plaintiff -in ‘that "both Stewart and 1Sk received.

‘ctial dse and substaftial. beriefit ofthe borrowed funids’ Beyond the:Note's-original ‘repayifient date

v. Code§ 1605;

E %@':»C(’)U?tf fiids that the PlaitifFs j’)r’o'mfs"é: toiextend thé‘:iepz_xjﬁhent vterms,.vc)fﬂtﬁeithef was”

2013, date, and Stewart: admitted

‘ift WS festimony’ that the exterision of that/repayinent terim and his use of the: finds beyond Mareh.

I benefit. to-him.. Accordingly; ‘the:consideration :supporting;

i loant modification. was Griffith’s ‘exteiision “of that ‘r‘ép;‘é{y?ﬁem: -‘éfét‘?égfan&ﬁi‘éﬁe actuany suffered
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F. This courtifinds: that the: personal garantee agreemient. by Defendant ‘Stewait satisfies' the

requirements of the: Statute -of Frauds under-California law and, in the altemative; under South,

Carolina’ law. The loanimodification: aiid personal guarantee are fiot barred.by the Califoria Statute

of Frauds, because that statute actually: éxcludes thettype.of transaction -atiissue in this lawsuit,:

specifically, the loan modification :and personal guaranice made by:Stewart::

Cal:Civ: Codé § 1624, Statie, Sf fauds (éiphasis. added):

(a) The following contracts;are invalid, ‘unless they .or some:note-ormemorandum: thercof,
are’in writing. ‘and-subscribéed: g party; to- be charged of: ' '

(1) An-agreement that by-its térins is, not to be performed within: a ‘year- from the making
théreof:

(2) A special pr amm_e 1o answer for the debt, default;ormiscarriage of another, exceplin
the cases prowded Jor in-Section 2794 :

‘owned:a Business: named ZS‘9:,&.:3a.n’c.ilzz.:_s;ﬁpex?.s_ '?-Er.zs_uran.@s: brokers; jF'a;r;v'&s'::S'fon;;~paéd ‘some of the’

premiliis forvinsiicance; coverage wher Apex failed. to make. stch’payirients. Farr & Storie” then!

‘demanded: that Lopez smake.paymients, orthé insurance would be cancelled.:

“The argumernits made by Lopez are:alvost identical to those made by Stewart in'challenging

nal. giarantec.. ‘The: following -evidence -established that *Lopi

“payment. of those; premiums: if:Apex:did-not pay:
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said: hc, would ‘personally

Stone test;ﬁed that: Lopez promsed if Apex couid Hot: pay. the premmms he would pay:

tof z mise. in ‘not
d that- Lopez
scare -ofsthe: premiuns.  Copez: tesnﬁed ‘that  he said: Apex:

éaﬁéélﬁng themsurance potrcxes Mickael Poland and

would try ‘to:make the: payin

1d. at-621,

Next, Lopez, just.as Stewart did ifi the present case, deriied that he.made siich. a.promise;,

but the California appellate court:summarily. disiissed that contention:

benefi.

frauds: exception did not apply: because: Lopez-did ‘not personally: receive any- direct: pecuniary:

I the present case; Stewait-adinied duriig his' trial testimony that he i fact did receive
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substaiitial peréonal bereft fioin the ‘usé Of the’ finds’ loaied by Griffith after the. ‘original

repayiment ‘deadiine: exp ired.

ez argues this exoeption dies ot apply becal
tohim in this: case because he receive
(See:Michael Distrib: Go:v. Tobin2

Lopez, 61-Cal App.3d at 621,

Finally, ‘on the statute of repose issue, the California ~Court“of-;4ppeals held that thestatute:

pe,r.sgnzii guarantee. That ,co.u_x?,t'-h_e}iiiit_hatf"Fa,mzi&;-iS'ﬁi{).nc, lfkﬁan’ﬁth, suffered: harm ih--cons'i&eratibnz

by foregoing: benefits i reliance ‘on vthe,v_p’éfso"ﬁal guarantee:

'I‘he statute -of frauds :does:not app

bearance: of Farr:& Stone o' cancel Apex s
znsuraﬂce poixcres was:a. demment to d '

;welfarc of his chltdren and their iC Ve

Id. at 621-22. See also; S:C. Code § 26:6-10ef seq: and §32:3-10es seq..
FoF the forgpoing “reasors and:based upon the foregoing” findings “of fact and:conchisions:
of law, ‘it is hereby ORDERED ‘that: the Plaintiff" has met, her burden of proof in thismatter: /A

Heiring 45 10 the damages shall-be held at'a date and timeto-be determined by the coiirt.and parties

oo possibk:

IT1S SO ORDERED.

Prcsidmg (hth Jidicial Ciiéuit

Chatlestori; South Carolina.

Decembbr ........ ! 0 20 18
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STATE OF SOUTH CAROLINA 'INTHE COURT OF COMMON PLEAS.

JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

=<

AMANDA GRIFFITH,

 Plaintiff, |
ORDER. -

s (aniages) | o

"1;9:;::_:7?»;4&;; S~ UVHEI0T.

ISL DEVELOPMENT; LLC; aid STEVEN )

STEWART, INDIVIDUALLY,

‘Defendants: y
| )

* This case wasitried before the courton August 29, 2018; without'a jury: The court filed

its‘order on Deceiabér 12, 2018, findinig the Defondant Steven Stewart liable 4s personal.

d Defendatt Steven Stowatt, represented by Capers G Barr, I, esquie.
'ORDER
‘After considering arguments front both sides and evidence submitted to the cotirt, the court:
finds::

1. ‘Defendant Stewart isliable to Plaintiffin the amount 0f $200,000.00, représenting the

‘principal balance of the Promissory Note which Defendant Stewart personally

guaranteed. .

026



2., Defendant Stewart is liable to-the Plaintiff irithe amouint 6£ $130,000.00, representing the

‘intetest wed o the Prormissory Note which Defendanit Stewart personally guaranteed:
Interest is calculated at 12% per-annumrand commenced on Septerbet 1,2013, 45 the
‘evidernioe establistied that the check represénting the monthly payment for September
2013 through November 2013 was retured for Non-Suffcient Fusids, and no further
Interest payments were made after that time. This $ Iiéo;;od'(}f()‘efiiﬁzeregz:reﬁectsz-c:e&ii for:
‘monthly interest paymienits miade by ISL frort February hrotigh Augrist, 2013; a6

‘ reflected by the evidence at trial. There are a total of 65 months of accruediinterest.

between September, 2013, and Jamury; 2019. Sixty-five months at the tate 6f $2,000.00

per monith equials $130,000.00 i toal acerted inefest to,which Plaintiftis entitied.

3:. Defendant Stewart is liable to Plaintiff in the amount of $89,160:54, which tepresents-
reasonable attorney’s fees associated with the PAItifF's efforts to Golléct this debt.
4. Thetotal judgment of $419,160.54 shall accrue interest at the rate of Nine and One-Half:

Percent (9.5% per annum) until the judgement is satisfied in full -

Tonoifer BDCoy. Presiding Judge
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CLERKOF COURT. CP.8 6.,
100 BROAD STREET, SUITE 106
. msmsczw?m

RETURN SERVICE REQUESTED

‘clerkofcoirt chariestoncounty.org

CHARLESTON
2 e

CAPERS G. BARR ﬂl

11 BROAD STREETY

‘PO BOX 1037

CHARLESTON SC 29402—1 037

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP
Order-Motion to Alter or Amend is Denied

‘CASE NO:2016CP1005773 )
‘Amanda Griffith VS ISL Development I, defendant, etal

I ‘mailed ﬁrst ‘class;on Thursday;
:-Aprﬂ 04 2019, to aII counsel of record and/or‘aii partles enutled’ to receive notice..

You may view and’download this document at http:/clerkofcounrt.charlestoncounty.org ot ‘obtain a-
': copy mperson.at the Clerk of Court s-Ofﬁceedurmg regnlar Charleéston, County business-hours.

1820102 2o soeadasd 00dss’
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Case No. 2016-CP-10-5773

STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON )
)
o ) PLAINTIFF’S TRIAL BRIEF
Y. - )
ISL'DEVELOPMENT, LLC AND: )
STEVEN STEWART, )
INDIVIDUALLY, )
)
)

“Defendants,

The Plaintiff, Amanda Griffith, hereby provides her Pretrial Brief to the Court as follows.

‘Cotrtroom 3B of the Charleston County Courthouse, commencing at 10:00 a.m.

(1) A concise, non-argumentative statement of the facts of the case.

‘The Plaintiff (“Amianda”) brought this lawsuit in order to collect & debt in the amount of
$200,000: plus accrued interest and reasonable attorney:fees for:collection from. the Defendant
Steven ‘Stewart: (“Steve”), ‘who: personally guaranteed the debt.. Steve's company, ISL
Development, LLC signed 4 Promissory Note on December 27, 2012 (the “Note”), and Amanda |
actually paid the $200,000 to ISL Development pursuant to that Note. The Note required Steve’s
company to repay the amount with interest at ‘the annual rate’of 12% on March 31, 2013..

Ongmally, Steve contemplated that: Amanda would lend the:money to his company, but

that she-would then join thé project 8s an investor, and convert her §200,000 loan into ownership

equity. ‘Amanda and Steve siggjed 4 Memorandum of Understanding describing that “investment

by way of s draft Operating Agreement,
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‘Amanda: copsidered that offer, but decided that it was too risky and that she would rémain
4 lender and not becore afi investor. On January 16,2013, Amandaémailed Steve and confirmed.
‘her decision to remain a lender.. However; she wished Steve and'his company well, and said that'
shewonld be willing to let Stéve'and'his company contirue to-use those borrowed funds if Steve.
swould: personally guarantee‘repayment.. By.response-email to-Amanda also:dated January. 16;.

:2013;'Steve agreed:

Consistent: with' that‘amended agreement; Amanda' did: not call the Notesor demand.

repaymenton Mareh31, 2013; Also consistent with that ameided areement, Stevie biggaii to make:

for his work on:the project; and'making interest payments to his fanily trust for its investment in
‘the project.

Steve’s interest payments to:Amanda became less:and less regular: ‘His final payment to
Amanda was by check dited Noviinber 5, 2013 in the amiount of $6,000; s that was intended to
catchip with previous fontis* past due inferest. ‘Steve:requested that Amandadelay presenting.
‘that check fo her bank while he verified that funids were available. Amanda did so, and attempted:

‘t0 cash that chieck in January, 2014

That check bounced, and Amanda never again-teceived-a penny from:Steve, despite his.
Vol berepaldtohe;- 'f’kﬁiéﬁa&ibrougﬁtgt'fns}lav,fsuit‘f‘-a_; Shst
Steve and fis company on October 27, 2016, gainst
(2):An-objective statement of the factsin controversy.

Amanda and Steve’s:Memorandum of Understanding of December 27; 2012 provided as

follows:
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5. Itisthe intent of the: parbes that; at such timeas: Amanida and her counsel hav_ei;.
»approved theform of: operatmg agreement, Ainanda shall becomie s member of ISL:
and that the Loan:shall be immediately converted into:a capxtai contribution from:
Amandato the Company.

opérating agreement and decided that it'was'too:

risky for her to-investin the project, soshe femained a lender expedting her loan to be repaid.

On January 16, 2013-at 5:17 am., Amanda senit fli¢ following email to Steve:

All that aside; T-was: wllimg to take these Fisks because: you were: also: takmg them
and 1 felt that my risk was: Tinked to- yours and that’ ‘you would take good care of
yourself: and, by extension, me:.

‘With'the new changes in th
My goals:are not to: lose: my cap:tol and to make a little money. 1 don't seé"how this?.‘

:proposal addresses that.

1am happy to lend the $ 200,000 to you if you will personally guarantee the loan.

Ithinkthe project 3L great and Lknow: you -will be successful and I wish you the: best,;_
Amanda

_ to that email ‘from. Amanda Steve: responded by email on. }anuary 16 2013 at1:04
p m:as s follows:

Hey Amanda,

‘problem this; eate for you,

It is Amanda’s positiof that she and Steve amended the loan dgreement as noted above,

had a meeting o6f the minds, and that Steve’s part performance by his interest payments until

032



‘November 2013 ratificd this amended loan agreement.

(3) The legal issues involved: This includes the law applicable to the cause of action and the
“The Promissory Note:indicates: that: “[tJhis Note shall' be: construed and enforced ‘in

Atcordance with the Taws.of the:State of California™ Seuth Carolina cotirts enforce:such: choice;

of law provisions; applying the substantive Taw:of the:chosen forum. However; South Carolina
Courts enforce the Statuteof Limitations and cther procedural aspects of law sccording to the laws
137 {2006); Thornton:v: Cessna 4ireraft Co;, 703 F. Supp. 1228, 1230'(D.S.C 1988) aff'd and
remidrided; 886 F.24'85 (4th Cir:1989):

() Enforceability of Personal Guaranty; Consideration: It is: dnficipated that the
DefendamswxlichajlengeSteves obligation ta;;pémméiiy{,ggxarantee the: loan' repayment-to
Amianda. Defendants are-expected:to assert that there wasino:consideration-and that Steve’s
profriiseto péfsonally guarantes the repaynienit'to Amanida was gratuitous. Plaintiff’s reject that
‘contention as without merit.. Theievidence will establish that Steve:continued to have full use.of

Amanda’s $200,000 for hisjusein.the project well beyond the Note’s original. due date of Maich

‘ivastor: ivthe project. Thisrevidence establishes:that Steve
amended.the loan agreement and répayinient had been made according to the Note on March 31,

2013.
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California Citations:

Gl Code Civ. § 1624(a)(2); 2794(4).

Schumm v, Berg; 37 Cal: 2d 174,11 3;1,3,_8;-;(_}_,‘951);;(“?-*'Wj};xencver the leading and main‘object of the:
promisor is not tobecome surety-or guarantor of another; but fo:subserve some purpose or interest.
ofhis own, " California Civil Code § '2794(4)1,'éppli§5 «<glthiough theéffect of the promise may b:
‘0 pay the debt or discharge the obligation of another.””) |

Farr & Stone Ins. Brokers; Inc, v. Lopez; 61:Cal. App.3d 618.(1976)

(b)  South Carolina’s Three Year Statute of Limitations; It is anticipated that Defendants’

will challenge Amanda’s Claims based upon South Carolina’s three-year statute of limitations for
‘the ‘enforcement of contract ‘obligations, S.C. Code: Section 15-3-530., As:noted above, the

evidence will establish that Steve miade a chick payable to Ananda on November 5, 2013 in the;

amount’ of $6,000,;/representing interest: payment pursuant to; the amended loan agreement.,
Thereafie, Sieve fransmitted hat heck to Amada; rid 6dubstad thit she iaitto cash the check
wntil he Gobld chsure that furids were available. She'agreed and'waited until January:2014, when:
the check bounced.

‘This lawsuit was ¢commenced on October 2’7?, 2016,w1thmthree years; from. the id%iy-:fﬁat’

Amanda knew or:reasonably should have known:that she had a claim against Steve for breach of

Tii the least, Souith Carolinia's doctrine of equitable-estoppel would

this amended [0
prevent the imposition of a statute of limitationsion behalf of a party suchias Steve- who purposely:
encouraged Amanda to deldy the presentation of his chiscl Which Hie signed ofi Noveniber 5, 2013

‘and then forwarded t6.Amianda:.
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{(c) Sufficiency of the Emails: as o Wit Séatute of Frauds: The évidence wil establsh that
the eails exchangéd by Steve and Armanda on January:16,2013 established the sufficient detail
for the amended loan agreement, sk that Steve immedinily acknowledged and accepted the
obligatior 16 personally guarantee the repayment of the finds 1o Amanda; - Moreover, Steve then
ifimediately used the furids for his o“mpecmnarybeneﬁt to-pay ‘imself and his: famﬂytrustm

connection-with theproject; California law provides that!an email transmlsstonsuchasthat

exchanged by Steve and Amanda safisfies the requirement of a witing under ifs Statute f Frands.
See Cal. Code Cw§1624(b)(3)

Mereover, the California appellate cotirt has long hield that when'such'a personal guaranty
s e for one’s owa pecunary advantage, ch 8 Steve's persondl paymets afferthe Tanuary

inder it original, unamended ferms came andwent,. See Michael Disisib. Corv. Tobin, 375 Cal

App2d655,654 (1964)(Whenaprorm:>orpmwdesa wdranty “forhis own peciiniary or business:

‘advantage"

writing.”)

'(4) A listing of xhlbxts ndi

ISL: Operahng Agreemen ,-(.v,eahne:\ ‘A )
;ISL Check Ledgers-Recelpts
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'(5) Any unigiial pmblems-ifrelatm ‘
as Evidence Act," hearsay, use'of depositions, etc.

_hearing and the status of settl

10 'MISO Project Emaﬂs
11 Non-Cire
12
13
14
16:
17
18
19 : . 3

20 LLe Agreement Surnsierland: Senior. Lmng (09/ 10/13)

21 Griffith-Stewart Cofresponderice (Jan 2016)

“WITNESSES:

1. Plaintiff Amanda Grffith,

2 Defendant Steven Stewat (note:that Plaintiff intends to have Mr. Stewart testify in his

: inéivi&uélfcr{gacftiy_?asﬁiwéﬁ.asﬁi}i S capacﬂ:y ‘asa prmcxpal ‘of DefendantISLDevelopment,LLC)

'i-fev1dence to:be mtroduced, such-as "Business Records:

‘None anticipated.
.(6) Any unusual question or:matter which should be brought to the attention of the court.

“None at this time.

it that scttlement’ negotlatmns were: attempted before the date of the; pre»-mab
negotiations..

(7) A statenies

‘A-mediation was:conducted in-this:matter on May 9;.2018. . Attorney Marvin: Infinger:

served as:the mediator; and the patties

Tave contintied toscommunicate sitice the:mediation, but have not been able to reach. setflement

prior to trial..
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Charléston, South Carolina

August 28, 2018

_R Patrlck Flynf ' i
“Michael W. Ajlgn? ¥
‘P.0.Box 70

‘Respectfilly submitted,

-‘ ?OPE’*FLM? Lic

Charleston, SC 29402
(843 ) 834-3426
fly popeflynn.com

:"malleg@popeﬁvnn com.
-Attorneys’ for Plaintiff Amanda Griffith .
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‘STATE OF:SOUTH CAROLINA: IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON' o -
CASENO;:2016-CP:10-5773
AMANDA GRIFFITH, S

‘TRIAL BRIEF OF DEFENDANTS
ISL DEVELOPMENT,; LL.C, AND

STEVEN STEWART,
INDIVIDUALLY

PLAINTIFF,
s,

ISL DEVBWPWNT LLC, and:
STEVEN STEWART,
INDIVIDUALLY,

INTRODUCTION

9';- ] W4 01 d3s0107

This i§ & suit'ofi & proissory note &s to Defendant ISL Developmet LLC; and on &

putported guaratity of tﬁét note ds to DcfcndanfSi:’swar& The central issue is whether.any purported:

guaranty by Mr. Stewart-was supportcd by cons:tderaﬁon
STATFMENT OF FACTS

Plaintiff Amanda Griffith is a Charleston: architect. Defendant Steve Stewart is 2
Chatleston resident who Tives at 60 Montagu Street.. Deferidant ISL Developnent, LLC (“ISL”)
ig'a two member California LLC, _tfié: members of ‘which are Mr. Stewart and Adam Salis, a
California lawyer: |

M. Stewart v_z:md his fainily moved to Chatleston from California in 2004 where he had
‘been engaped in 151.11:3: »deyelgpment.-"fﬁef continued to- operate his California land development
‘business:from Charleston. Wor}dﬁg, remotely, aild commtiting to the west coast from time to time.
In Chatleston M. Stex?;'ax*t also enpaged i’g"\severai'-hi’stofic&-mmvaﬁqg projects; including his own

home:.
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ISL-was formed for the'purposes of engaging in Califotnia fand developrment.. n the samie

‘yeat; 3011, ISL signed s contract to buy a fract in Whitter Califorsia for 21 million dollars, with

the intenit o develop there a nusing Home facility:
I'vl'its-»"s'”tewart’iis:.c%cp::fiéﬁc::&ﬁh-oBtéimhg;‘f?:ﬁii’c’lémeﬁ’ts?"‘fﬁonggqvemmaﬁis;an&-éxgguigtoty
anthorities whereby.zoning approvals and permits reqiifed tb use Tand for its highest and best use
-ftéienfs;ffm;:;ad&i‘ﬁbr)ﬁic' M. Stewart’s 'ovérsighﬁ:ﬁtomza’ttnmay& land plansers; engineers, architects
and’ transportation analysists fo name: sevefal: The: Whitter project came: t-be. named

“Summerland Terrace at Whitter”, As:stated, Mr. Stewart wis responsible for Sbtairing the
necessaty: entitlements for.fhio-project, and the fole of Mz. Salis was fo obtain funding and

financing. The ende:

‘orie-option was fo raiserthe capital to develop the property-asian'equity. partner with-a larger

developer;;the second: eption Was to sell the extitled propert

thevalueadded by the entitlements.

The process of obtaining the necessary:entitlements for a property required that ISL obtain

by Mr: Stewart's wife’s family.

M. Stewsit had siietAmanda Griffith in Charleston socially; through a mutual friend. . By

the Summer;0£ 2012 it ‘was determined that ISL’s capitalization would not be adequate to: carry

of efttitloment, T conversations with the mutiial friend, ho sugpested to M. Stewart that

‘pethiaps‘Amanda Griffith might be interested in jnvesting in‘the project..
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Sometime {2012 M. Stewatt itiet with Amanda. Griffith onat least two occasions 1o
discuss her infeests in investing fn 18T Ms. Grifith informed Mr. Stowart tht s thonghit she
il nvest up 10'$750,000 it TSE, bt that s refied on the advics of bt attornéy a5 et

iy o lo£2012, ol ciomort e bR GHSnT 0 iR 15T
then ‘Gwed payables for many ‘of the services that bad bon rendered.. It s also'Known and

disolosed to Ms: Griffith that Mr. Stewart took a drawof $15,000 per month for ks services.

O DS 27; 2012 sevesal o s g btk ST, i A Gt
Pitst, ISL and Ms: Griffitl signed a Memorandun of Understanding reciting a concurrent loan by

Ms. Chiffith of $200,000+t0 ISL, which-would be due snd peyable Maick 31; 2013, The

participant in ISL, and that hex §200,000 Toar would be converted to equity in the company as:a

capital contribution:,

Secondly, TSL signed and delivered to Ms: Griffith on December 27, 201, fis promissory

" Stmydfﬁa{fénﬁ?,:an&; bt odification of the note should b valid or binding udless sct

forth i witing signed by Holder and maker

thiern/hat her financial’consultant:had advised ‘against her: entering ‘info therfull $750,000
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Undisputed Fdcts;
There is no dispute’but that Defendant ISL:Development, 'LC signed a promissory note

to, Plaifitiff Aianda Griffith ort Deceiiber 27, 2012, proiishig to repay her lom'of $200,000°0n

MarchBl ;,;f_2013;,,fo ggfﬁer 2xr;itﬁzﬂin‘fércs'i:_'afffjﬂlcrraié 0f12%:
 There is no dispute birtthat Awmarida Griffith and IST; Development sigied a Memotandusn
‘of Understanding on March 27,2012, whreby it wis coiiterplated that Ms: Griffith’s $200,000

‘promissory-note would-be:converted to-equity in ISL:

‘it Ms: Griffith and Mt Stewart exchanged ¢-mails’on January

16,2013, tecited above:

ISSUES

the 6ase are principally legel:

The contested issiies |
1. “Whether. Mr: ‘Stewart's .gratuitous promise; is enforceable; whether there was

Gonsideration exchanged for his promise to petsonally gharantes the loan;

2. “Whether the PlairititPs:clainis against the Defendants are barred By the Statute of
‘Limitations..

3, ‘Whither the evidence irthe cass isbiried by the Statute of Frauds:

thisir adrnissibility; and will present either joint o multiple niotebooks containing theie respective
‘exhibits:.

:"'l"'?here'ia%ill'\{be,::-{WQ"-wi?cnessgs;?in,'t}lav_casp;';Mé;?"G}rifﬁih"aﬁdgzi\":/_lrf;{istewart;

041




MEDIATION

The:parties have mediated the case; without success.

BARR, UNGER & McINTOSH, LLC

-ISL DEVELOPMENT LIC, and: ‘
STEVE STEWART; }NDMDUALLY'
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STATE OF SOUTH CAROLINA,

COUNTY OF CHARLESTON
| CASENO.:2016-CP-10:5773

VS

ISL DEVELOPMENT 7 LIC;and

INDIVIDUALLY

L hereby certify that I'ha
chvelopment LL»

‘Charleston, SE 20402
Egpﬂynn@noneﬂvnn com
g‘mallen@poneﬂvnn com..

vPalaIeg,_: fOiCBLpéL:S ;foBan, 1L

Charleston; South Carolina.
Septernbet 7, 2018
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N THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA

COUNTY OF CHARLBSTON
..c,»Ass;No;;.zm‘a;_.cpz-,az:dﬁ—_Sﬂsa

SUPPLDMENTAL TRIAL BRIEF
‘OF DEFENDANTS"
ISL'DEVELOPMENT, LLC; AND
STEVEN 'STEWART, INDIVIDUALLY

RS

ISL_DEVELOPMENT LLC and.

ND}V{DUALLY

1. Hd 01435 BI0L

.
*

» Defendant Steve Stewart supplerents his Trial Brief as follows:
LACK:OF CONSIDERATI()N

81

j’_Plamtxff’s claim agamst Steve Stewart individually is barred because his | promise of personal
: guarantee was' gmtmtous, and nnsupported by cansxderatmn

The California Law of Consideration: Th corporaie promissor

LLbeltsterms provides that i‘t"‘féhail-’be Cdﬁétriiédfand-,en'yfdr‘i:edim%a‘ccorﬁance»wi‘c}i'fhe;’i'aws~ovfe

California”. (Exhibit 2 at bates page 95, paragraph 11). “Good consideration” is.statutorily

w;deﬁned in California Civil Code Section 1605, as follows:

“GOGD CONSIDERATION, WHAT. Any bensfit conferred; or agreedto be conferted,

upon e promisor, by any other petson, to which the profmisor is not lawfiilly entitled, or

amy prefiidics Suffeted of agresd to'be siffered, by such petson; other than such-ashe i at:

the time of consent [awfully bound fo:suffer, as:an inducenient-to the promiso

consideratioh f6r 4 promise.” (Seo Exthibit “A” hereto,)

The California case of Steiner vs, Thexton:48 Cal. 4th 411, 106'Ca: Rptr.3d 252, 226 P:3d

359.(3010) was s suit 6Vt an option to purchasé toal property: The Supteme Court of California

1
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1\805?i'qubt§§ above: “It -:_ié not etiough, howevet, to'confer a’benefit or suffer prejudice for there to:
‘be consideration..;: (Citation omitted). The second tequirement i that the benefit or prejudics
“mivst actually be bargained foras the exchange for the promiise”. Put another way; the benefit or:
spromise must have induced the 'vprqnﬁsafis,_,pxemise”i . *“Thefact thai the promises:relies on:the.
proaist o iy, of the prohisor gins some advantags therefrora doss not establish
aenmderatxonwzthamthc beﬁeﬁtaf bargam cragreedexchange” {48 Cal. 4th at 421) Steiner
woas citedwith approval for s s, BroposHion. i the yesy Feceit Califotnia case of Phpirty

Califoria SCILW.One Corporationys. Leaniy; _ Cal-Rptr3d____, 18.Cal. Daily:Op, Serv.

7939, (ugast 9, 2018) ~

I thiscas e “promise” of Asmanda Grffth wastis: “Cam happy 10 lend e $300,000
1o you i you will personally gusrante the loar. (Exibit 3, bates page 122). Ms: Griffith made
10 new or additional promise with her words. Sh"” had alrcady miade the $200,000 loan and it was
16t due until Match 31, 2013, 46 days latér. Themmng upon which Ms: Griffith secks to-make
‘her;case for-an enforceable; contract of guarantee: does, not contain the requisite exchange of
proiises; Theiefore, M. Stewart’s promise 1o, pesorially guarantee the ots was not given in
exchange:for any promise by Ms(}nfﬁﬂlﬁ‘iatshehadnotaireadymdde by 'ﬁ{:r‘ﬁ%{&&ément of

‘funds.on December 28, 2012.:

\

o

Atitrial, Mr. Stewart:wias obviously uncomfortable by:his-testimony, insreneging on what
was a promise based:upona purely-a:moral obligation that he felt and cxpressed in the January 16,
2013 e-mail exchange. However, a moral obligation is ot sufficient to sustain a case for-“good

consideration” under California or South Carolina law;
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‘Notwithstanding the antiquated ‘vemacular of California Civil Code Section 1605, “any
.benef' t conferred” “upon Steve Stewart by Amanda Griffith by her promise: to lend him the
‘82{)0 000 she had already loaned WhS mamfestiy a henefit to- which Mr: Stewart Was: aiready :
lawfully entitled. Sectmn.-\,l6&5;-.1:eqmrss;,for there to be good consideration, that the benefit to M.
Stowart be onié to which he “is not lawfully entitled”. .

mgréfoge, by any analysis of the statutory words themselves; good consideration cannot
be miade out for Mr. Stewart’s gratuitous promise.

Ms; Griffith’s case against Mr. Stewart individually \must'E;, denied because of a lack of
good consideration.

STATUTE. OF FRAUDS
Plaintiff’s : clamx agamst Steve Stewart is barred by the Cahfomm Statute of Frauds

The statute'of frandsis codxﬁed in Cahforma Civil Secﬁon 1624 (sée] Bxhxbzt “B” attached

hereto. )

Statue of Frads only “if it identifies the subject of the parties™ ag_reémeﬁ,t,';{s};gws_ that they made
a contract, and states the;essential contract terms with reasonable certainty:” Sterl irgg_ Vs 'T&y!or 40.
Contractg,;Secﬁon 131.

“The pnmary purpose of the:statute is evzdmmary, to require reliable evidence:of the

‘existence and terms of the cantrac’c and 16 prevent enforcement through frand or pegury of

cotitracts neverin factmade”. Sterling v Taylor;. Supra, 40 Cal 4thiat 766 (empfzaszs added).
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“The.e-mail ‘memorandum: in~this caseis: manifestly /inadequate to satisfy tvén the
omertary foquirereats o the Calfoia statte o fauds: The o sl il 15 nclude any now
-prom'is;maaei?ﬁy‘ﬁm&nda Griffith whatsoever, any- more than-to confirm the: pmrbisc she had’
ﬂmaﬁymaﬂe and'performed on December 28,:2012. There is no expression in the email of 'an
interit'to extend the tet of;th‘ez»ffsz;,'gfqmisspr_x.noteg,%hereii#no»refémncef-ft’b,a;due;date,.-,_?rhm" is

no-new promise;stated, at all.

awriting that would satisfy the statute of frauds.
Plaintifl’s claiin is thus barred by the'statute of frauds.

POST HEARING OBSERVATIONS:

The evidence:does:not support the argument that Mr. Stewart was unjustly enriched by
Plaintiff’s loan:

Without pleading or.otherwise alleging it; Plaintiff for thefirst time in summation-argued

that she was deffauded by Steve Stewart; that be lulled her in some way; at the Saifie time profiting

fromi her loan: However; the physical ,e’yfiaenccfin.ﬁie‘;:;;_ase;dOes=nofé,st;pgox‘f-§ih{s;,}a;gpmcxi’;.:

‘Immediately: before'Amanda ¢

arid as'well to Mts Stewart; to Henderson Family Trust and-to M. Griffith for inferest: The total
of the checks between Diécember 18;/2012-ad February 12,2013 wis $199,413:46; leaving &
balarice of $986:92 on Februaty*12; 2013.. See:Bxhibit 5, bates pages:ISL 0243 =2 0248, (The

aceuracy-of the'check register is corroborated by the'bank statements conitained in Exhibit 67)

047




mcludmg for: ‘payments- of interest to-the: lentxff sinto: the fall 0f 2013:
» As the evidence at mal demonstrated; although ennﬂcments ‘were: m place to go: forward

thh the assisted living home projéct, Mz Stewart and Mt Sahs were unsuccessful'in raising the:

capital -“ecesm_y: to:proceed with the project; and their effoiis to sell thsir contract i its

Th‘é<iéias5ﬁ-z‘tﬁé-aISL:ﬁatewasrndi;pai& when aﬁetwasm‘t_ becauseof an agreement o extend

its term, but rather it was ‘because ISL had no funds to repay it.

ISIs:bank baldanceion Match 31 2013 the duedate of the note ‘was $63,942.66. See

noteffem;f; but because ISL simply. did not bave the funds. to payiit;‘j'éx}fdff by_';héf testimony the
Plaintiff knew that.

exchange for:Mr: Stewart’s gratuitous prol nplyniot-credible; and more:importantly:it is

ot suippoited by sy competent evidence:,

C(}NCLUSION
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exchange of promises between Plainiff and Steve Stewart to: sustain het claim that the guarantce

is enforceable: As M Stewart testified, meith

prormseNc;thelwasmcxethereqmsxtewnungnecessarytosansfythestawteofﬁauds
Stewart)wozﬂdoontmue 10 pay The”; and “rio length: (of time):was mentioned”. Plaintiff further
testified hat hor January 16, 2013 e-mail “itmplies™ her promise to extend the time for payment.

Hewevcr,lenhffnevertesuﬁedthatpmmzse was exchanged for promise; that is, that she
‘pfom}sédf‘tdéxtenéfhe niote inexchange for Mr. Stewart’s promise to personally guaraiitee it. And
* thore 5o documentary evidence 1 piove thafoin.- It st exchsnge of promise fo promise
ihat is required under California law to hake out good consideration. Plaintiffhas not carried her
burden of proof on'this necessary-eleent.

Moréover, PIABtETS testismony on fhis issiois totally belied by th fact that on Jamuary
12, 2016thmeycalslater she'had an. attomeydxafta personal note and ‘guarantce that she

sigh: (See Exhibit 21.) The point to be'inade is not so

‘itich that Steve Stewart did it sign the note; but that Plaintiff chose to have:it prepared at all. If
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guarantee accompanying it; to an eartier extension of the ISL:note as. the consideration for-a

personal promissory note from Mr. Stewatt;

ISL Developmient has no defense to its defaulf in this:case, and:i

‘Piaintifﬁha‘s:noweenrepéid‘? But Mi Stewart’s wifes family trosthas als

deveiopment;prqjeci% wascnteredmtothhevcry good-and optinisti

“smcéeed, bt it did not. For the very high 12% e

Griffith and to Henderson Family Trust, they each assumed a:commensurately high risk of loss:.

Sadly; thet risk did not run in their favor.

SARR, UNGER & McINTOSH, LLC:

s ,;? STEWART INDIVIDUALLY:

September 12018
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§ 1605, Good conslderation defiried; CA CIVIL:§ 1605

" Wests Annotated Califorsia Codess T
Civil Code (Rv'zfs& Annos),
Dmswn 3 G)bkgahcns (Refs 8 Annios)
Part 2. Contracts (Re & Annos)
‘Title 1, Nature of aContract:
Chapter s, Consideration

‘West's Ann Cal,Giv.Codé § 1605
§1605. Good cansidersition defined.
Currentoess

Goon: ODNSIDERATION \_WHAT Any benefit conferted, or-agreed to be conferred; upon the promiser, by any
other person;to whmh the promisor isnot Iawfuliy entlﬁ@d ‘or any prcjuéxcc snffcmd, or to'be mffcred, by such

person, other than such as heigat the time af congent. lawfuliy ‘bound to suffer; as an inducement 16 the pmmxscaz, "

agood consideration for a profise,

Credits:
{(Bracted ini 1872.)

Notes of Decisions (57’7)

West's Anit, Cal. Civ: Ccnck:§ 1605; CA'CIVIL § 1605
‘Current with urgency legislation through Ch. 181 of 2018 Rt:g Sess

E;doIDom;nant v v - Q?_‘mg, stk

"WESTUAW, © 2018 Thomson Reuters. No claim to original U.8. Government Works, T
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-t

(2) The following Contracts are shvalic inloss they

West's . CalCiv.Code § 1624
§1624; Statite of fravids

Effective: January 12015
“Correntness

J sthi nofe o7 reaSrAndiinn thereof, are in writing and subscribed

t}w party.to] ‘be: charged‘ or. by hsparty’s agen :

(1) Aty 8testnent that by ifé téfig 1§ not to bé petforined withii a yea frm the makifig thersof

pmpertypur,s:ased,unlebs assumption of thie indebtedness by th
of the property;

7y soontmct, prormise; undortakmg £ OF commitiient ta loan money’or‘tcz grant orextend
tha ohb Hndred” td dollars ($100,000), st primatily for p ‘honsehol
¥ '_ gam:d in th usmcssof 1cndmg oF arranomg fms the lendmg of mcm or extending credit. For. purposes of thls;
4 lely by resxdcnual pr operty consisting:
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alified ﬁmmal contract” means an agreement a5 to which each party thereto

(C) For the puirchase and salé of currency, oF Hiterbank depasits denioinated in Usited States dollars;

(D) Fora currency option; currency swap; of. cross:cirrency rate swap:
D) For a currency option; CUrtency swap; or.c Tency rate SWap.

:(E) Fora cofamodity sw:

‘& commbdity option (other than an‘option conteact traded on, ox subjest £ therules of;
‘& contract market or board of trade);

(B) For a rate swap, basis swap; forward ratetransaction, or an interest rate option.

(G) For & security-index swap or option; or a'security or scourities prids swap or option;
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() An optionwith respect to'any of the foregoing:

(3)There s sufficient evidence that & contract has beenmade in any of the following circumstances;
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§ 1624- Statute of fraiids, CA CIVIL § 1624

Editors' Notes
{LAW REVISION: COMMISSION COMMENTS:
1983 Amendment’

Section 1624 is amended 10 delete the last poman af subdmsion ) (agxeement to devise or bequeath property or to make
any promon by: wxl!) Which 1§ supm‘seded by Probite Cotlé Section'150. [16 CalL:Rev.Comn; Reports 2301 (1982)}

EDITORIAL COMMENT

il Code! and §:1973 of (he € e of le I’rocedmc [repcaled: 1965) conitair ed "dentxcal

Section 1624’"‘ e

CWESTLAW ©2018Thomson Reuters: No clalm to onqina! Us: Govemment Woks:. T s
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IN'THE . COURT.OF COMMON PLEAS
FOR'THE NINTH "DICIAL CIRCUIT:
Case No:2016-CP- 10—5773

STATE OF SOUTH: CAROLINA

PLAINTIFF’S SUPPLEMENTAL

INDIVTLDUALLY

‘Defendants.

,asiiffbl'l ows: “This matter was:tried .On"»Augyslei'Q:;,';'Z()IS Eefore.;?the,.fi:"-"lonorébie Jennifer McCoy:in

Courtroom 3B of the Charleston County Courthouse; commencing at 10:00-a.m.. Following

Trial Brief by Plaintiff. is presented insresponse to: Defendantst Supplemental. Brief. Further,

laintiff’s original trial bricfsubmitted to

the Couitt 611 August 28,2018.

L OVERVIEWOFTHE EVIDENCE PRESENTED ATTRIAL:

16,2013, Sieve Stewart promised A

fith that if she-would contitiue

torlet ISL tise the:$200,000 after: March 31,2013, hie'would personally guarantee that she:was

repaid according to the terms:ofithe note. ‘That $200,000¢was:critical to the continued operation

ofithe ISL:for its project in Wittier, California; and:for futurc ‘projects that were being planned

underihe 1Sk eiterpiise:
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M. Stewark and Adaim Sals, & co-owhers o ISL Development, LEC, desperately necded
$200,000 before December 31,2012 to pay bills owed by ISL. They asked foriand:received:a

short:term loan- from Ms. Griffith.that would, be re_pai'dﬁ ‘on March: 31,2013, unlessithey-could

convince her to becomeran investor in ISE ahd convert her loan . into. squity capital for that.
company. I fact; they wanted hier to contiibute'thit $200,000 plus an additional $550,000:t0 ISL
so that they could fund the project in‘ Witier..

Ms. Stewart:considered the proposal and discussed it with Mr. Stewart and her personal,

financial advisot;-and ltimatelyshe:rejected. thezinvt:stmentl_:préi_posféi as too ri"slé}yﬁl:-fdr her. On-

Janwary 1 6, '20f‘3?--’ she corifitmed that to:Mr. Stewart’by erail, and indicated that while:she:would’

not;convert her $200,000 loan to-equity, and she would not contribute or loan the additionial

§550,000; that she:nonetheléss Wished th s aiid would contifivie to lend thie $200,000 for

s long as they needed it,5o:long'as M Stewatt personally guaranteed that'she would be repaid:.

I, PLAINTIFE’S RESPONSE TO DEFENDANTS® LEGAL- ARGUMENTS:
A MS GRIFF‘ITH PROVIDE]) VALID CONSIDERATION IN EXCHANGE FOR;

Counsel for Mr. Stewart correctly brinigs the court’s attention to the Steiner v. Thexton case;:

“but he reachies the wrofig tonclu

fr6m that casé. 4 closerreading of thut case — indeed, simply

;‘ji_‘c‘e__‘gdi‘ft}z‘fﬁti*iker« dowii that:same pagehe cited — results in a holding th at precisely:supportsiMs.

- Griffith’s position that there:was adequate consideration for this loan modification;

‘However, the holdingof the Steiiercase: i‘sz»ﬁot%t}iaﬁ:iixezsfatutmey :ééﬁh i"t"i“cn,.ﬁi's*;stﬁ'&:f;'l’_._y;enfés‘r_ceéii To.

iﬁe'-Confrary,._’Iﬁaiiigp'iﬁionvzft"i"liyf-sgghporfngs&-Gﬁfﬁf‘}i’;&séiii.m under the.facts ofithis.case;
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1. Heréis whatMr. Stéwart’s Counsel argued in his Supplemental Trial Brief::

0 imlon wﬁlch ln facf su’ _‘orts exactll' what Ms. anﬁth is.claiming:
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”"ség uéhiiii atidei‘tbbk 'mb's'ia}i‘tml Siégg_ 'toward obtdining the parcel spht and. mcurred

f.hearmg 0f the parccl revie cdmmlttce and obtammg approval of the:tentative: map On :
tim record the (mlv Dosszbl onclusmn is ihat Stemer vboth con v_erred a bargained-for

Steinerv; Thexton, 226 P.3d 359, 366-67 (Cal. 2010) (emphasis added).

It i Mis. Griffith’s position that thie Januiary: 16,2013 emails between her and Mr. Stewart
are sufficient evidence to support the loan modification and.Mr. Stewart’s: personal guarantee

obligation,-and that her-promise-and actial extension of the Promissory Note repayment terms.

‘Norietheless; the:Steinier-v. Thexton f,case;;prowdeszthat» :, ewznv;xf:y;Ms.;»;G"r‘iiFﬁ{hf‘s: promiise to-

extend the repayment terms of the Promissory Note was considered i ll‘_iﬁQi’iy for some reason at the:

 cactuallysextended beyond the March 31,2013 date, and Mr. Stewartadmitted in his testimony that;

eyond. March' 3152013 were a:

;STATUTF SPECIFICALLY E
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I5 his' ‘Supplémental “Trial Brief; ‘counsel for Mr. Stewart: contends that ‘the. loan

miodification and personal guarantee obligation are barred by-the Statute of Frauds:as follows:

Wh reas Cahf rnia’ anappears to accept an e—ma as _de'q'uéfe'Wriﬁﬁg t’c' éé'hstimté a

: ’_1if;‘srgi_ia}ifstat;uge,gff‘féﬁég»ihd’ieates' ihét&’fﬁe’.zé’tatﬁtézéc,tu‘a"l'liiy'*’ﬁéxcflud'cs{;the-;yp'e;fgfiﬁanSapﬁ_‘on’v

‘at issuerin’this: lawsuit,: specifically, the/doan modification and personal, guarant¢e made by Mr.

Stewart:

;g;ar‘csv‘ccsde § 1624 St'a{mé»..dé‘?mudgzemphasis adé‘é&)s

thereof.

‘{2) A mecza! promxse tr) answer or the dezi'n‘iE de, ’ault or: mzscarrm_ (4 of cmather. exce_zg_»
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In'Farr & Stone Insurénce Brokers, Inc. v: Lopez, 61 Cal:App.3d 618 (Cal..App..1976), Lopez
swnéd a businiess named.;",\'pcx;_andfas-Apex’S"vinsurance brokers, Farr & Stone paid some of the

premiums:for insurance; coverage when ‘Apex-failed

‘Fare. & Stone then

demanded that Lopez mike payments, ot the. lnsurancewould becancelled:

The argumerits made by Lopeziare: almost identical to:those made: byMrS tewart in‘challenging
his. personal, guarantee. The:following evidence established that Lopez personally guaranteed

payment of those premiums if Apex did not pay:

checkbook:and that Fai
cancelling the ins ¢ policies. Michael Po
said he: would‘pcrsonai  take care of: the premxums Lopcf testificd that he said Apex
would’ try to make the: payments

Farr-& Stone, 61 a 2App:f3 dat62l

' Stone relied. on Lopezs “Pr

Next, Lopez, just as Mr. Stewart:did in the present case, denied that:he:made such:a promisc, but.

the Californita appellate:coiirt Suimimarily disnissed that contention;

Lopez cottends thIS evidence: fails'to support: the, ﬁndmg that hie: promxsed Farr:& Stone he

wouid pay the msurancc prcmmm obhganon of Apex In making this:contention Lopez:
: _’Ie of. a ellate rewew: the a;' eIIate c.ourt_ wdl Hot_rewel _ggg

g;]fajrr- & Slwze,;_gGl Gal.App:BdsahGQvl;.

“The similarities to the case at bar continue as Lopez, just-as: Mr. Stewatt

promisee; just as Ms: Griffith does!in'the presenticase;.arguod that his personal guarantee was

‘covered under an exception to the requirement of awriting under the stafute:of frauds:

o Fark & Stone.

reli:ég_”s’fb’_& an ex‘cepgonmi’the statute in Civil. € ode sec tcm"i2 794 ‘A pmmtse to answer. fori
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:-zthe ablgggtwn of another, in.any oﬁthe followm,e cases xssdeemed anorig mal obh"'_atxon

cans:deratton bene[cm "‘ta-.the promisor; whether movifig from’ either lgrtv 15 the
_xantecedent ablzfmtzon, or from: aiother. DErSOn...

Farr & Stone;61 Cal.App:3dat 621..

Next, Lopez:claimed, just as Mr., Stewart argued initially in the present case, that the statute of

frauds: exception' did not: apply because Lopez-did not personally Teceive any direct peciniary

berefit: (At least irithc presentcase; as-cited in thonéxt section of this brief; Mr: Stewart admitted

dutinghistrial testimony that he:in fact did receive substantial personal benefit from theuse of the

fundsloaned by M s:»i.(f}’f-_itfzt,hz;,éﬁer:itﬁz::aéti'gi,ﬁéfl_:.;f,épathiﬁiitiidéa@iiiiie‘iéiﬁit%d)s;

Farr &:r.sza'ne, 61 ~Cais.'Agp:3d:at-,éz:l':’..

Finally:on'the statute of repose issue, the California Court of Appeals held that the statut

‘exdeption applied, and the absénce of @ writing did not bar the eniforcement of Lopéz’s personal

guarantee. The'Court held that Farr & Stone; like Ms: Griffith, suffered harm:in considerationsby-

foregoing benefits in reliance;on‘the personal guarantee::

MSGRiFm‘Hs CLAIM IS NOT BARRED BY SOUTH CAROLINA'S THREE:
YEAR STATUTE OF LIMITATIONS:

ounsel for Mr. Stewart did riotiichide 4y drguments as to the-statite of limitatioris in

'hi§ Supplerental Trial Brief: Mr. Stewart'clearly testified at trial that his final interest payment
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inade to’Ms: Griffith was by ehcek witten;on Novennber 5, 2013, Hefurther tostified that he

réquested that she not deposit that check until January, 2014. When she did so; the:check bounced.
Ms. :Griffith:then brought the instant lawsuit on Octaber27, 2016, within: threc years of the last
payment presented by Mr. Stewart.

D, NONEOF THE MONEY IN ISL'S BANK ACCOUNT WAS EARMARKED OR

ALLOCATED BASED' ONITS SOURCE

- Mr., Stewart made the implicit,a’rgymenﬁ:‘éha%iibcqause”-‘mucfﬁ,pf the funds I_Qaned:-by{?l\ﬁs;
Stewart:were spent: prior to-the-deadline:for repayment underthe Promissory Note; and.that
somichow justified the default by ISL and Mr. Stewart's refusal fo carry out his persorial guarantee.
Of coiirse; there is absoltely 1io evidence oritestirony. that there was any »‘fé,armartéé‘ﬁg?‘?-"qr-¢other'-
‘method of allocating: money. from ‘any particular, source within .the ‘bank- account-of ISL:

Development:

ISL-t6'Ms. Griffith on that date, becauise he acknowledged, agreed; and ratified that Ms. Griffith

was extending the:deadline: for;payment in exchange for his personal guarantee of repayment to:

Het:
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HL SPECIFIC TRIAL REFERENCES SUPPORTING PLAINTIFE’S: CLAIMS

A. JANUARY 16; 2013 L()AN MODIFICAT"’ON EMAILS AND FOLLOWING
EN ; RY: 30,2013

Thefollowiri g:;gxcegpfs:‘o'ft}ie,rt’nalremdénce‘afe::mteﬁded;xo_ provide the Courta referenice in'support

of the/offer; acceptance; and consideration in:connection with the loan:modification.and personal

iguarantee::

zl'x”s"e'.;'{}:18':'?;;»‘5‘;566?;9’06}‘:05 further: théir‘-I‘S\'I;;.;ﬁcvie}i}”pmentg_,_fL'ﬁC project.in ‘Wittier; California, but:her

financial position requires her to limit her tisk, and she willneed:a persofial guiarantee that her Joan

Wil be répaid:

OnJ anzljﬁfmié; at 5:17 AM, -amanda griffith wrote:
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vI‘;. .

Lam so sotry. You did send me this emml but since Yam accustomed to seeing the text t}efore not ‘after:
the strmg, I did not read tothe end.

modlﬁcatlon, mcludmg his ol:j’i'ifgat‘ion to p’ersoﬁally guaratiwe“th'e.;frgpa;gmeni:ij-oﬁhe‘ra:":l_ban’ Note:

that this email was two weeks after the original January 16, 2013 exchange of emails regarding,

‘the loan-modification, and in her Jantidey 30, 2013 email above, Ms. Griffith specifically reminds:

‘i that the sgrcement inchided Kis personal guarantee.. Tn'his response crmail Below, he did not

make dny ‘effort to 'réti‘actiirecantj;a;o‘r“'-reséi\nd any Q'f:#hi_s;:pravious-cmails accepting those terms;

On Wednesday, January 30, 2013 6:35 PM; ssiewar(@isldevelopmeitconn <sstewart@isl

;déyélépmenf.‘com>wrdte'

Steve:

TrialExhibit 3(Tab3 ) atpage “AmandaGriffith 124 (Empl1as’is'a§ ded).,

\EVIDENCE‘ THAT: MR. ,STFWART DOESNOT DENY EXISTENCE OF

-ifhftﬁe'rvas“tiqg}x;;-wﬁiif;‘an Sicwari?:'d«;hfes that he has an obligation‘to repay Ms. Griffith out

‘of his personal fuinds, he does not deny that he actually obligated himself to niake:that personal

guarantee to. Ms. Griffith. ‘For éxaniple; the trial evidence ¢ontains a letter by:Mr: Stewart dated

Septemiber 15,2 ff@é{ini_\,ﬂi{ft‘,’ﬁifﬁc'Wro:fe;:

: At no time: dxd I or: anyonc else@

ﬁof that-.known fisk. .
“Trial:Exhibit 8 ,

10
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.
Dutitig his tria) testimony on August 29, 2018; however; Mr. Stewart“adiiitted that that he no

longer believed thatwas true: “Atthe time | wrote this, Lhad not—1I did not have and didinot recall

the e=mail that:is kind of the:subjectof this and so.['m'véry:sorry about that.”™

page 100, lines 3-6:
At ariother point during his trial testimony, Mr. Stewart acknowledges that the repayment:
obligation had been modified as follows from the:Trial Transcript, starting at-page 83, line 113

So'y6u Wwould have been pérfectly happy tohave paid back this Toaii on March 31,2012,

A. ‘Had.¥ been:able:to pay-that loan back in. March 3ist; and that's what .wewere-
contractually obligated to do, I would have doneiit.
Thisianswer is an,dcknowledgnient:of this January 16,2013 loan:modification: he did have:funds.

availableinISL to “pay:that loan back” in full or in parton March 31, 2013, but hedid not, because

ISL was o longer *contractiially obligited” to pay back

According o his trial testimony, ot orice during the:period from January. 16,201

the:date he-bounced foé;."(}rifﬁith*'s.i_ziterest?\paym_en; check in January, 2014 did Mr. Stewart tell.

M, Griffith that, contrary to. his.representation in his email accepting her terms on January 16,

2013, that he did ot intenid to personally guarantee the tepayment of her $200,000 nder the terms.

iof the iote.. Trial Franscriptatpage 90, pp:4-9.,

:Ti‘fhc eviééncéaeﬂéﬁlisﬁcs’ tHat:;:;jé'ri‘ffMér'él’\ 31, 2013 M, ;5St&want‘=;i-'d'fa§:_ in ;fac‘;,.shaveﬁ _fu,'nas;.

‘avdilable inISL to-repay at least.a substantial part ofithe $200,000 owed to Ms. Giffith: “Trial

‘Bxhibit 5 (Tab 5)at page “ISL 0251 is s handwwritién €heck ledger fror the ISL ehecking dccount

Jated Mg;;;ﬁ:;lﬁ:;{?(_):i”3_,- Mr. Stewart testified th“at*ﬁi‘i%ﬁfIeégeti:Was.-ivﬁftéﬁib‘}i?:ﬁvi"r'ﬂ:f‘;'iersoria'iI}g.‘ Asof |

1 L
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March 25, 2013, that exhibit shows 4 balance in‘the ISL account of $63,942:60. There:were no
checks written between that date and March 31, 2013.

On April 1, 2013, instead of paying that:amount back to Ms: Griffith as the original terms

payment to Ms. Griffittiatall. Tn fact; ISL

bromissory. note required; Mr. Stewart mad
check fitimbei:1074 onithat date was written by Mr..Stewart to himself for.a “salary-draw™ in-the
amount of $15,000: ‘The balance was{thereb}{)» reduced '10:$48,942.60.

There is additional evidence that funds continued 16 flow into the ISL account after April
1,2013; which woild have also béen available to'epay the:debt to Ms. Griffith. .Mr. Stewart:
testified that, 5amor_1gﬁ-;-{6ihet:thir§gs,.ISL‘recci&"cfd;.:a refund-of escrow money-once:it was no longer

‘pursuing an-option for the property in:Wittier: “I don't have the document:in front of me but it was

tenided:our fifstaptiori for $30,000:4nd we ultimatelyigot:
bback a‘refind of the escrow amount of about = right at '$100,000, just shy of that>* “Trial

:ﬁiﬁtansc,rigi,?ipagej 67, lines 5-9.

T the Trial Transcript, page 53; lings 23:257id page 54; lines 1-6; Ms: Griffith testified.

that because this $200,000 loan'was niever repaid by ISL, and because it was never tepaid by M.

‘Stewart in violation:of his personal guarantee obligation, she was required to scll real estate assets,

‘which is consistent with-her.stateménts'in:the January.16; 2013 email indicating that her finaricial

position reqiiired het to feceive a personal guararitee in order to allow Mr.’Stewart to continiue to:

use et $200,000beyond the/original'due date of Marchi31, 2013.

'OF “SUBSTANTIAL PERSONAL BENEFIT”

CEIVED BY NOT HAVING TO REPAY ISL

MARCH 31,2013:

12
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gt pursuant to'the modified loan agreement.

Of: course; ‘Mr: Stewart:alsowiote checknumber:1077 to himself foranother * sa!ary draw™inthe

amoun'tfioﬁﬁ$,1§5;60ﬁ.;

s},?gmg_lyzslffust’-?‘wa-’srﬁbtvahéf‘uhti‘l»morcr‘t’ﬁan -faur'years 1éter;on:bctoiscr 3‘1‘;_3520 .f:fi,.‘M'r. Stewart made
'ﬁn-??ihicreét»::;)aymeri'é of $13;500'to:that Trust'withcheck number:1070 on.June 1,2013. “That, of
course, was followed by ¢heck 1080 payable to himself for another $15,000“salaty draw ™ on tht
‘saime day.. Eight days later on‘Junc 10, 2013 M. Stewart made check 1081 payable to Ms. Stewart
foranother$2,000 interest payment..

Indeed, Mir: Stewart admitted inhis {rial testimony that he dérived substatial pecsonal

| beneﬂtfronothvmgmrcpayMs Stewart onMarch 31,2013: Sée, &g, Trial Transcript at

Of: couiese; M. Stewart even' admitted ‘that he-understood the: concept of a-personak

‘guarantee.. [n:response:toithe. question-of whéther hé knew what personal guarantee'meant from

eresponded Yeahlknewwhat {a]personaiguarantcc

13
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heé meant by the:phrase “guarantee the debt” in'his letter; Trial Exhibit 8, Mr. Stewart responded,

“I guess | mean: personally pay it back:™ Trial Transcript, page 100, line:24:

Although M, Stewart denied having ever signéd a:personal guaraiitee agreement of any

type in i nearly forly years in business; Trial Transcript, bage 96, lines 17419; page 97, lines 14-

17, he lateér admitted that..
Mr: Stewart-attempted to'somehow rationalize his failure:to-honor his personal guarantee
obligation by stating at'variouspoints that it wasa ““moral obligation™ Trial Transcr

page 85,

Tinies 14~ 25; page 86; lings 1 —22; aid:thatit would have bech “ethically the tight thiig to do™
page 96, lines'8:9; but that he nonetheless did:not have.an “absolute.obligation” to-pay out of his
ppocket, page 96; lines12:13.

Despite his ackriowledgruent tat he did send the email dated Jantiary 16,2013 indicating

that e would personally guarantee the:repayment of the $200,000; he laterijustified his failure to
repay Ms. Griffith by stating; that “I never signed a document saying that'I-would personally

guarantee it.” Trial Transcript, page 95; lines 22-23:

Moreover, inlight of hig:denial of ever signing a personal giiarantee; Mr: Stewartadmitted’

that he would havc’per‘s“on”aiiyr‘e_p,ai’é{,,m"o_n‘ey“io;'"ﬂief?l'iaﬁki ifISL owed money for fees or other debt

but had'no:money in the ISL account:

Q. ‘Whowould bave paiditio
Outof yo.l‘ir;pscketsférr-

And I don*thave arecollection of doing:it so T.don't kiow,.

That's something you would haye beeniprepared to-do?

I'would have been prepared to pay it?’

t to the bank?

=TI~
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A, Because it wasn’ta huge amount, Ifit was $100,000 or.soniething, T wouldn't have done
‘that. .

“Trial Transeript; page 93, line. 19 through:page:94, line 7.

IV. CONCLUSION

For the foregoing reasons, the Plaintiff ‘Amanda: Griffith. submits that the evidence

presented at trial, when viewed in the context.of the law-of the State of California ubstantive

issues, And-the Sfate of Soiith Carsling: ds to procedural issues-sue Limitations;

establishicsithat the: Defendant Steveii'L. Stewartiis liable:to:the Plaintiff for the repayment of the

an.amount to:be determined by the Courtas trier of fact.

‘Respéctfully submitted,

‘Charleston, South:Carolina

‘Septetiiber 14, 2018
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Exhibit to.
Plaintiff’s Supplemental Trial Brief;
‘Rough Draft Transcript,

Not:included by stipulation of counsel.
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STATE OF SOUTH CAROLINA. IN THE COURT OF COMMON PLEAS
THE NINTH JUDICIAL CIRCUIT"
COUNTY,OF CHARLESTON'

CASENQ.:2016-CP-10-5773

AMANDA GRIFFITH;

PLAINTIFF; N
REPLY TO PLAINTIFF'S
SUPPLEMENTAL TRIAL BRIEF

<
n
A K K At NN S SR T e A St

__ DEFENDANTS.

o
-

Puting sside the graitous, torally ussuppored arguments made by Pl incgr
Supplemental Trial Brief; the issues she raises are these:

1. That Plaintiff provided “valid: consideration™ in-exchange for: Steven :Stewart’s
personal guaraiitée, ds-confired in'the Califotnia Supreme Court'caseiof Stéiner vs Thexton 48
Cal. 4" 411, 106 Ca. Rptr: 3d 252, 226'P-3d4 356 (2010)

2. Califoinia CiviliCode Section 2794 does notrequire a promise to answer for the

debt of another to be in writing, whefe it is ujjon a consideration berieficial to'the promisor..

3. Plaintiffsclaimis ce-yeat statuteof limitations:

4. Because theifurids in’ISL’s bank acceuint;were fiot carmarked, the' fact that the

$200,000.00 loaned by Plaintiff was expended by ISL, ds coricacted, shiitly afte ihe loan was
made, is of no matter.

5. Thedfial évidence Supports Plaintiff’s position:-

‘Plaintiffs:Supplemerital Trial Brief was filed responisively to. Deferidant’s Supplemental

Trial Brief, 5o that the arguinénts miade by Defendants in that Brief will notbe repeated. Rather,

they:are incorporated herein.
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T.. DISCUSSION
L. The California ease of Steinér vs Thexton, 48 Cal. 4411, 106 Ca. Rptr. 3d 252,
226 P-3d 356 (Supreme Court of California, 2010)

Contrary to PlaintifP's arguinent, the Steirier case supports Steven Stéwart's position that

no good consideration was exchanged for his gratiitous promise to-guaranteeithe note: -Although

Plaintiff argues otherwise; she fails 16 acknowlédge or to compare the many immenisely different
facts between '.S‘tjein,e:,;aﬁ;iijthe instant case.

In the California case, Steiner 4 pufchaser, 4nd Thexton as Seller entercd into & contract
for the purchase.and sale:of land;. A condition of the purchase was thiat thie property be “entitled”

at the buyer’s.expense. ‘Thatiis; Steiner wis obligated at his expense to-obtain an approved “parcel

split* by the appropriate governmental authorities ot Thextdn’s propetty, whreby Steiner would

puirchase 10.0f the 12:acres owned by Thexton. ‘Th

(pefise of accomplishing the parcel split.

was contingent.on Thexton, the seller, incurring the

‘Although the contract-included a $1;000.00 carnest money deposit,it also provided

ney; fotany reason.

‘Because Steiner could terminate the contractat will, the California Courts construed the agreerhent’

‘as an‘option.

Thexton, the seller; terminated the agreement; Steinersued for a specific pe

The trial court and the California’ Court of Appeals held, that the contract was ot -
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TheCalifornia:Supreme Court reversed the Court of Appeals:
As cited in Stewart's Supplemental Trial Bricf, the Coift ield that there. are two

réquifermients in-order to-find consideration. “The prormisée must confer, (o agree (o7 confer) a

urt held, “for

betiefitior must sutfer:(or agreeito:suffer) a prejudice. The i

however; to' confer a: benefit:or suffer prejudice for there:to be. consideration:..the ‘second

fequiremment is that the:benefit-or prejudice must actually be bargairied fof as the exchange forthe

promise. ‘Put:another way, the benefit.or préjudice must have-iriduced the pr
(48:Cal 4" at421).
The- Califotnia Supreme Court-acknowledged that at the: time it; was, made, Steiner’s

to buy was illusory because he could avoid performance forany reason. ‘However,

‘because Steiner took sigriificant steps and encouraged significant expense to obtain the bargaincd-

it the il lusory nature of the promise was cured. Thus; the Couirt concluded, both.

idetation were present:: First, the:effort to;obtain the parcel split clearly

iextoii and’constituted prejudice:suffered iby-Steiner: Secondly, the promise to

:Stein

Fance cuted the illusory:nature of theiragreement.
 theiefote; there!was; present; the:requisite exchange; of: promises, Whereas

isory: when it was miade; the:illusory nature:of it was cured by Steitier’s

Steiner’s promise wa
substantial partial performance.

Irpottantly, the cxchange of promises in Steiner—the terms:of theit;agreement — were

{ provable.. The terms were written. Here; the

i he'loan.” ‘Steven Stewart's/promise was, “Of course; L will personally guarantee: the
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$00,000.00....note for finds dlready advanced by you™ (Exhibit 3 at bates page:122). Amanda

Griffith’s promise: was:illusory and rem ‘even today, Her argument; however; isithat like

eped agreement torextend theterm
itis woeflilly inadequate.. Part's of this Brief discusses the trial evidence.
2. The California;Statute Of Frauds, California Civil Code Sections. 1624 -And
2794
i California Civil Code Section 1624 (a) (2), “A special promise to answer for the.debt,
default of miscarriage of another. ..is invalid unless it is in writing, except in'the cases provided

foriin:Section 2794™.

Seetion 2794 provides: “A promise to-answer thié obligation of aniothet:..is deertied an.
_ﬁrifgiinai‘z'o’Bﬁgatiamdffiﬁe‘gg;semi‘s%sanjéi;__ncc\d?amiftikbé in Writing::..(4) whiere the promise is upoti.a
consideration beneficial torthe:promisor, whether moving from either party-to the ‘antecedent:
»’Obiigaﬁdh‘;:Orwfrom"andfﬁer‘ipe,rson??*

“Fhe Statute of Frauds issuc docs littlemoré than turn the cential point of this case on its
head The central jssue remains whether-there was “good consideration” for Steven Stewait’s'
pf@pﬁ@“@.ﬁib5’_¢,p€:r$0né§lly gliarantee thc;‘_‘pro_rri,issopy.\nqi_;‘é;;,_ The burden of proofof -gh‘éfp‘pr§p9§;iti5rg.;.fi‘s:’

3. ThéSouth Carolina Three-Year Statute Of Limitations

Even assuming Steve Stewait's pr s exchanged for Amanda Griffith's agreement

to‘extend the term.of the note sstimotly when asked how Tong did:she intend:for that
loan to'continue: “until they:repaid me? (Transcript27: 19)

An‘open promissory:nofe Withioit a duié:date is deemed to be a demandinote. The statute
of linsitations runs on a demandnote as 6Fits time of exegution: Coleman vs: Page’s Estate, 202
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SC486,.25 SE 24,559 (1943). Because Amanda Griffith coritends she:agreed fo extend the:note
beyond its March 31, 2013 due dateyit betarne a deriand note:as of April 1,2013 and:the statute
of limitations began fo:run on that date:

Because. suit was fiot filed if this case until October 27; 2016, more than three-years
following April 1, 2013, Plaintiff's:claim is barred by the statuteof limitations, Notwithstanding
the paymenis:of interest after ApHI 1; 2013, theré wés no‘evidence:offered that ISL or-Stewart
f‘e_ggrc”eéi to-waive:a statute of limitations defense, or that the péi’fﬁpﬁ?ﬁ‘ébﬁtradtéﬁ forone; Plaintiffhas.

cited nocasesto:suppofther argument that somehowt ¢ statate of limitations is tolled on:adermand.

notebecause-interest:payments-are made.

4. Plaintifs “Funds Earmarking” Argument

in his Supplemental Trial Brief that the $200,000.00 loaned by Atmarida Griffith was substantially

‘experided by early February of 2013,

The:pofint of Stewart’s argumenitis this? Plaintiff knew and agreed when she iade:the
$200,000:00 loan on. December 37, 2012, that the proceeds:would be sed to pay past invoices,
‘and as* well to pay Stewart’s:draw:. (TR 51:14)., Thérefore; two points'muist bemade: First,

o the proceeds she

Anianda Griffith knewsand agreed that Stewart would be paid, persorially; fr

antiig:to 1SL. That was apart-of the:original bargain; and Plaintiff"y:attemp

somehiow sinister borders on:disingenuous: Secondly, on:the:date of the critical e-mail excharige,

Janitary 16, 2013, Amanda Griffith knew that ISL was unable to'tepay her loani. (TR 52:5)

Thie:reason; therefore, that ISL did not pay the riofe on Mareh 31 was ot because there was

ait agresimientitoextend the termof the note; rather, it was begause ISLdid not ave the finds to
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fit flowing to Steve Stewart, rior adetriment

“pay it: Plaintiff knew that fact; and there was no ber
to'the Plaintiff for that matter; at thi time Stéwart agreed to'personally guarantee the notc.

3: The Trial Evidence

The: physical exhibits in:this-case: consists; o

differeritexhibits, many of the:exhibits containing Aimerous ¢-mails, tatements, dnd other
dégurients. The testimony:and the:arguments in the casé consume 137 pages ofdraft tr‘énsfzript.
From a‘teview of the entire universe-of that evidence; there is not a'single document that-
states; and riot orice did either Amanda Griffith:or Steveri Stewart testify, that at the timie of the
qan;@acﬁt‘)ﬂ:5i'nz’is'sue:fone‘:,wor:cfi-,_._wasisp_cke-n about-an extension of the note. Moreover, ﬁ}geré Wasmno.
‘catlier or later communication:about:an extension of the-note, or that the:promise fo personally

guaranitee the note was given in‘exchange for an extension of its term:. The words are simply not’

ot prevail on-
the-issue.

;‘jhj_'s‘i:e_'_aidggteve Stewart; who was’ dbv‘iquslygembarrasfsfedndﬁri‘ng"fﬁi_fff‘"' timony by the fact

thatISE was uriable to pay Amanda, acted with a well:irfentioned animus, believing that ISL could

ltinately flip the prapeity: of acquire an‘equity partner; meaning that Amanda would be repaid;

ife’s:family trust; aswell:
Plaintif’s Suppleental Trial Brief at pages 9-15 purports to review the trial evidence to

prove that there was the requisite exchange:of promises between Amanda and Steve that formed

entthern for good consideration, Ttis noteworthy.that Amanda'does ot cite to
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festijriotiy that they “discussed” extériding the term of the

“However, and importantly, there was nc

iote, much less that there was thé reqired exchange Of promises.

This festimonyinvokes the holding in the Steiner case: “It'is not enough; however, o
confer:a benefit or:suffer prejudice for there to be consideratioi. the second tequirement.isithat.

the benefit or prejudice must actually be bargainied for as thcexchangeior tﬁe;pro‘mise'; ‘Putansther

(emphasisiadded:)

The only “inducement*to;Steve Stewart’s promise-of personal guarantee was his'senserof:

constitiite “good ¢on

moral.obligation to Amanda: That is notsufficient, howeve

To the contrary, Steve testified:

iir statement in hgre “Of course [ will personally
$200,000:00%, did yowreceive any benefit?
gceivedirions™ (TR 114:19)

offered, atd

CONCLUSION

“he fnvestment made by Amanda Griffith, as well as the iiivestment made by Henderson

Family Trust; was hiphi risk: That fact is confirmed by.the high rate of refiin; 12%; ‘Sadly for both

Amanda Griffith and the Henderson Family Trust the investments

‘Bothiof theth lost theirinvestments-at-the-end of the day.

"The:fact of the'matter remains; however; that Steve Stewart’s:promise

flowed only fromia sense of.moral duty, but not from a legal one. Itis therefore inénforceable.
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Respectfully submitted,

September 24,:2018
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Barr, Unger &. Mclntosh

?Capers G‘ Barr I

P. 0. Box 1037
'Charlesto SC_ 29402

ISLI DEVFLOPMEN% LLC AND
'STEVE STEWART, INDIVIDUALLY



STATE OF SOUTH:CAROLINA.

‘CASENO::2016:CP-10:5773:

AMANDA GRIFFITH,

‘CERTIFICATE OF SERVICE

PLAINTIFE,

V. 9243581

elestronic: maJJ and U S Maﬂ to'the! follbwmg addresscs

R. Pamck Piynn hsqg’__

POPE}LM LLC
POBoxT0

vmailen@pooeﬂvnn' com;

Paralegal;to‘thpersG Barr TII

Cha.rleston South Carohna
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‘Capers G. Barr, $9id
Dial:. 843-377-1227
U _‘grmcmiosfglpqm

Dear MsrArmstrong:

Ericlosed for filing:is the.Defendants? Reply- Brief to Plaintiff?s Supplemental
Trial Brief in the:above case.: T

‘Please return-copies clocked as filed'in the return envelope..

‘Withibest regards,

Sincerely,.

COBlillaa
-Enciosufes (as stated)
o )
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AMANDA GRIFFITH;

PLAINTIFE’S BRIEF
IN SUPPORT OF DAMAGES AWARD

AND IN OPPOSITION'TO
'DEFENDANTS' MOTION.TO ALTER,
AMEND; OR RECONSIDER ORDER

ASLD VELOPMENT, LLCAND.

- Defendants.

. The Plaintiff} Amanda Griffith, hereby: provides her Brief in Support:of Damages Award
aid in Opposition to Defendants’ Motion‘to Altér, Armend ‘or Redonsider the Order dated
Desernber 12, 2018 as fllowi: ‘

This matter was tried onzAugustsz“ﬁg,th;Ti 8, -at which: time:-the Honorable Jennifer McCoy

directéd that & separate heatinig would be conducted in order to'determine damages to be'awarded

following:a décision.on liability. "The' foklowmg Brief by Plaintiff incorporates by referénce the.

1.  DAMAGES TO BE AWARDED TO PLAINTIFF
A, Interest on the Promissory Note::

The Order in Subpﬂragggph;I;(K)_:prgyiﬁgci as follows:

“Plaintiff loaned $200,000.00 to Defendant ISL
into, the ISL bank account on, December. 28,
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ipal balance:of this.N te,. together wzth accrued and unpmd
stand any other amoun ‘due under thxs Note shall be diie and payable on March:31,.
2013 (the “Maturity Date’) i

See Ordet attichied as Exhibit “A™and Protissory Note attached as Bxhibit “B”:

“The Order in Subpéragraph I (D) provided as follows::

Defendant ISL paid interest to Plainti f $2,000.00 per month for February,

March,: Apnl ‘May, June; 3ul"b_)andf§r ugust o 2013, although those ‘checks were: paid

sporadxcaily with-some payments made:in’
inade by ISLto Plaintiff pursuant to the Note ar

ars. The t tall monthly: interest: paymen’ts
ountedto’$14, 000.00: .

.See Order attached as Exhibit <A™
Accordingly, the Plaintiff is entitled to the following measures of damages relating to interest on
“the Note: |
. “That thé Defendant Stewart is liable:to, the" Plaintiff in the amount of $200,000.00

‘representing:the  principal balance-of the: Promissory Note executed by Defendant ISL on

‘Decernber 27,2012 which Defendant Stewart personally guaranteed.

9 That the Déferidant. Stewart is: liable 1othe Plaintiff in the amount of:$130:000:00,

“fepresenting tHe interest owed-on” the: Promissory Note:which: Defendant szewanpersonany

guaracieed, Which itecet i cleulaed 8129 pes asnum éommencing on Septem

the evidence established:that the check representing, the: monithly payment for:September 2013

“throvgh November 2013 was retunfor.Non-Sufficient Funds, and no further interest payments:

"\Weré Hade after that time. This $130,000.00 irtérest reflects credit for monthly interest payments;

‘vidde by ISL fofi Februsry thiough August; 2013 as reflected by the evidence at trial: ‘There ate:
&total 6f 65 mionths of accrued interest between Sépterber, 2013 and Janusiy, 2019, ‘Sixty-Five,
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months: at the rate of $2,000.00 per.month equals’'$130,000.00 in total:accrued interest to"which:

Plaintiffisentitied.

‘The.uncontroverted evidence attrial;see Trial’ ed:as Exhibit “C 4t pp. 32~

33, established that the Plaintiff agreed to pay to her attorney a contingency fee of One-Third (1/3);
of the amount to' which she'is entitled in this Jawsuit: There. was substantial evidence toisupport

=?fg}ﬁ§""éoii_ﬁﬁg¢h¢y.féé:«ii?,éligi@ipg':é{}héidefaﬁciﬁ-‘bf;{thfjé?fbllowmg‘"fédtdrs:t

(1) The amount of the fee in proportion to the value of the services performed

(2) The novelty and difficulty of the questions involved and the skill necessary to perform the legal
services properly.

3 ’ﬁ"zkehhood zf apparent 10 the chent, that the acceptarice of the pamcular employment will
" by thie ‘

x;iér;éﬁéé reputaﬁom and: abxhty of the attomey perfoxmmg:the» services:
me: and Iaber reqmred .

accordance with the requirements of Rule:407, SCACR, Rules of Prof.Conduet, Rule 1.5, which

‘provides tht:
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(8) whethier the fee is-fixed or contingent:

'497’ S'CACRgiRulcsjivf?rbﬁ@9’1’46 : ';.t.;‘Rulﬁl 1.5 This measure -ofzttdm¢Y‘fees' 'is;ﬁ:?f‘?iﬁ?ef uiider the

standards of South Carolina and California rules, law, and legal precedent:
Accordmgly,thePlamtlﬁ is }enﬁiféd to:'the: fé:lioyzin g measure: ofa‘ctcmey ’s feesmaddm on

0 et (1) pingipe on the Promissory Note and (2)inerest o the Promissory Note:

3. ThattheDefendamSte

caleulated as One:Third: df"tﬁé@39;950‘?\”535h@°'iﬁ¢1uﬂé'siPﬁbt‘-ipsléand interest on the Promissory

Noe reflectedtin iters (1) 4d (2) above.

Note that this contingency fee in the am

Amotmt of attotney %&eﬂs‘;é_énd;exggnses ‘which were documgntéd mtheﬁmer

counsel, Exhibit:“D” i ‘& suramary ‘of time and expenses recorded by Plaintiff's counsel

throughout the covise oF this litigation, and-incliides detailéd tinie entries and detailsiof expenses

associated with the Titigation:. The totaliamonnt of legal fees aidexpenses on Bxhiibit D’ is.

$68,160.54..

Plaintiff agreed attrial that het a,‘gre‘meni;wi_%ﬁ/;_.ghqwﬁgrs% gned counselin connedtit

this‘collection: vas that:counsel ould receive onesthird of any amounts she collected; ‘See:

Trial Transéript Exhibit-“C” atppi32:33. Itis the undersigned’sigeneral practice to:record time:
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entries and legal expenses associated with cases; regardless of whether the compensation for those:
-gases is Houtly or based upori‘a contingency fee.

The fact iat the records reflected in Exhibit “D” do not; therefore, modify the agreement:

between Plaintiff and her counsel, as noted in Plaintiff’s afo tioned :trial test]
‘instead ?ﬁié"‘??ﬁfdﬁnaﬁléﬁfin.-iﬁéiifiiﬁﬁéahﬁfexpeﬁsgs record reflects:that a: One:Third contingency fee:

is reasoniable in light of the éomplexity and length of time and effort associated withi this collections:

matter against Defendants. Tt shiould be furthier fiotéd thiat the tirtie anid expenses will continueito.

acérue;in the undersigned’s representation. of the Plaintiff in any post-trial motions or-appea

will Bé%ﬁléiiiifbyzsl)e'féndéiﬂs{, Whicﬁffurﬂ)erjésqpports‘ike reasonableness of the $110,000.00 in legal

fees in the gency fee calculated above:

Properties Tl v. Rarikin, 226 Cal:App4th 691:(2014) (Coiitt ‘of Appeals of Califomia; First

District, Division Two).. Defendants cite the Syers tase for the.préposition that the “lodestar’

16 those applicable it South Carolina. See/ 28
@o16)..

“fa-thioit Memorandum dated January 24; 2019; Defen Sﬁs’:‘iﬁaé.-tﬁat‘,,"‘_tﬂﬁé;{@iﬁt;td& be
‘nidde i5 that there fs no authority fora conrt ordered award of a percentage contingenéy fee. Cotts
‘universally hold that e contingency fée agreement is pﬁvatcfbcﬁyeenflawy#r and.client; but:itis

‘not tantamourit 10-a “reasonable f6¢”. . - South Carolina Law is the same. There is nio-awthority for

thé Court th:award a Contingency pefceiitige féc as a couttordered fee. Rather:the fee:must be-
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‘teasonable?, and guided byﬂ\eiodestarca]ctﬁus” Defendants’ Memorandum dated January 24,

2019 st pp. 23

would be toclaim that Defendants are somehow, perhaps, third-party beneficiaries to the attorney--

‘6Iiént‘.,qgfeeiﬁmt between Plaintiff and her counsel. There isno case law or other:supporting:
authiority in Califomia ot Séiith Carolina which:would suggest'this to be the case, and Defendants.

have cited to:no such authority in‘support of thieir challenge to'this contingency fee:

Gomplexity associated with the pursuit of this collections matter by Plaintiff and her attomey: The:

Coutts:in California and Soiith Carolina support the award of reasonable attomey fees, and there:

Califorhia’or South Carolina;.

€. Post-Judgment luterest:
“The Plaiitiffis furthier entitled to postjudgrient interest to-accrug at the rate of Nine and

Wwith $C:/Code 34:31-20(B); Which provides

‘One:Half Percent (9.5% per annum).in

as follows::
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“While:it does:hot appear that:the: South Carolina §uRreme Court has: provided an. Order-formally

-'d'éaaﬂﬁg- the rate.of ;jb‘st;‘juég’menff‘iﬁteresﬁ.béséé upon the Wall >Strcét,-.:?3§mnzi¥s ﬁrstedmonof

Thatamount plus fourpercentagepomts auﬁwnzedabove equals a post:judgment mtereStfate Of

'Nine:and One:Half Percent (95 %)forthe amounts’ owedbytheDefen dants to Plaintiff according

to the Order and the damages information supplied herein:
Accordingly, in addition. to items (1) through- (3) listed zbove; the following item:should

be included within the order granting damages 1o the Plaintiff in this matter:

4 Thatthe total judgment amount of $440,000.00 shall acerue'interest at the ratéof Nine:and.

Orie-Half Pércént: (9.5% per anntim) vitil the Judgrmiefit is satisfied in full..
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It is Plaintiff’s position that, as established at trial, the January 16, 2013emails between

“her and Mr. Stewart are Sfficient evidence to suppoit:the 16an srodification. and. Mg

;personal guaranice;obligation; and that her promise and:actual.extension of the Promissory Note:

e;rggaymemi terms were: sdfﬁbfex‘ftjcouisidﬁaﬁbni to' s’uppbriﬂ:af personal guarantyobhganen

“Plaintiff in its previous. briefs) provides-that “[Plaintiffs” part performance eured the illusory .
- nature of [hier] promise:”
There is o dispute that the repayment terins of the Promissory Note were actually extended

“beyond the March 31,2013 date; and'Mr. Stewart admitted in his testimony that the:extension of

“that’ ‘Tepayinent tepm and his use of the funds’ beyond Mareh; 31 2013 Were assibstaiitial personal

‘beénefit to him:  Accordin

igly;. the ‘consideration ‘supporting thislo

“Griffith’s extension. of that repayment date; and she actually suffercd harm as a result: This
‘personal guarantee obligation i, therefore, enforceable against Mr. Stewart.

2, irifthéirfﬁbtibﬁ“ﬂ%téﬁ‘-ifaﬁt‘xéfy’*f '“2'039vé'béfeﬁi§aﬁtséa’s‘sert that-‘

consxdcratzon for. Stes
inthiscase:

‘Invorder to respond to:this:point, Plaintiff’s refer back to:the argument asserted by Defendants in

=':th'eir,.;s'qpplemen‘tai?iﬁariéri*ei%?
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apprcval for fm’ same proposman in thebvei'y__ecem Cahfomxa case: of Property C ahforma
SCJLW One Corporamon V. Leamy, __ Cal. Rptr Bd 18 Cal. Dsily Op. Serv.

ﬂiw record tke oniv posszble conclasmn is that Stemer baﬂz confemzd ‘a bargamed«{ 5
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‘payment pursiiant to the-modified. Joan 3

‘number 107

. cancel, makmg up for tke zmt;ally illusory noture of his promise.

4 **262 'Iamzz s A arf‘ verf ormance »cured the z!lusov : ‘mzture _o':“'_thezr

_Accordingly, the evidence:at trial and:the apphcable case law: supports that. Plaintiff”

‘established the elefments/of an enforceable agresment between Plaintiff and Stewart dated January
16, 2013; including the sufficiency of ‘conisideration whick: Defendants now challenige:ifl their

Motion to-Alter, Amend, or Reconsider..

;3.- Iﬁ‘*éheiri-MoﬁOnvdated:viantiar_){ 85_::.2019_;_ Defendants steﬁ'tﬁei"fﬁliomﬁi}g chﬁ'ﬂfér_ngﬁtb?ﬁe

4 ‘ ¢ is for the cornclusmns smted above
“To the contrary thie trial rec;ord supports an opposxte‘conclusaon Steve Stewart's testlmony
‘was:that the' funds beneﬁtted hi “he: never testificd that any exter ‘the: térin
. lines13-19; page 105; Tir

ement:  Of ‘course; Mr. Stewart also

to: himself for another: “salary. draw” in the amount:of $15,000

‘Despite the fact that the final payment on the Promissory Note to his wife’s “Henderson

‘Parnily Trust” was riot due until tnoré:thian four years Jater on October 31, 2017, Mr. Stewart made

‘an interest payient of $13,500 to'that Trust with-check number 1070 on June 1, 2013: That; of

10
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course, was followed by check:1080 payable:to himself for another $15,000-“salary driw” ofi that'

same day. Eight'days Iz
for-another $2,000. interest payment.
Indeed; Mr: Stewart:admitted in his/trial testimony that-be: derived substantial personal.

“benefit fror larch 31,2013, -See; e.g.,, Trial Transcript at-

-page 105; lines 7-10}:2nd at page 101, linés 3-+19. The Defendants® challenge, to:the Court’s
Aindings in the Order regarding the substantial personal benefit derived by Stewart is overwhelmed

by the:weight of the evidence on point at trial, nd the Court was' well- withtn'its discetion'to

-determine: the: facts’ according 16 th
-provided at:trial.
. Intheir Motion'dated January:8;,2019, Defendants challenge the sufficiency of the Order

regarding the extension of the repayment term as follows::

Agwith thie Deferidants” chiallenge 45 1o the sviderice'of substantial personial beriefit defived

‘by Stewart, the Defendants” challenge to'the: Conrt’s findings in’ the' Ordeér regarding the harm

suffered by Plaintiff dueto the extension of the payment terms-is ovetwhelmed by the weight of

the.evidence on point at trial, and the Court was well within:its discrétion to determine the facts
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“The evidence establishes thiat on March 31, 2013 M Stewart did; in fact, have finds
‘available in ISL to-repay-at/least a substantial part'of the $200,000 owed to Ms: Griffith. Trial

4b'5) at page “ISL 02517 is'a handwritteri chéck ledger from theISL ebecking account

dated March 25, 2013:, Mr. Stewart testified that this ledger was written by him personally. As'of -
March'25,:2013, that exhibit shows a balance in'the ISL scoount of $63,942.60. There were no

ehiéeks written betwee thiat date arid March 31, 2013..

‘check:number 1074 on that date was written by M. Stewart to himself for a “salary draw” in the

| amountof$15,000 Thebalanccwastherebyréduwdto$48,94260

1,/2013, - which:would have:also been:available to-repay:the debt to-Ms. Griffith. Mr. Stewart

‘téstified that;aimotig other things, ISL received a refund of escrow:money once it was no longer

stopertyifi Witticr: ““T don't Have thie document inifront of e but it was

“Unow that we got ded out frs option for $30,000 and we uimately got

“back a tefund of the escrow; amount (of ‘about: < right at $100,000, just shy of that”” Trial

“Trénseript, page'67, Tines 5:9:.

Script, page 53; lines 23:25 anid page 54, linés'1:6, Ms; Griffith testified

5L, and becase tias ver repaid by M

-Stewart i violation of his personal guarantee:obligation; she was required to sell real estate assets,
viliich is consistent with her statemenits in the-January:16, 2013 email indicating that her finencial

‘réquired et to receive d personial guarantee in order torallow Mr. Stewart to continue to

iseher $200,000 beyord the original diie dateof March 31,2013,

12
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sufficien, the undersigped wil gadly orply. However,itis PIIRGTT's posiion that the order

meets the requitements of Rule 52, S.C.R.C.P. as interpreted by the South Carolina Supreme Court,,

B118

CONCLUSION
For the' foregoing reasons; the Plaintiff Amanda Griffith. submitsthat -the ‘evidence

‘presented at tiial, wheni viewed in thi cofitextof the law of the State of Califoriia as tosubstantive’

.

'Li Stewart is liable to the Plaintiff for the following damages:

-"I‘h"c”f)e'feﬁdféﬁt Stewart is:liable to the Plaintiff in the amount of $200,000.00 ,rgp;esenﬁﬁg:s

the principal balanicé of the Promissory Note exesiited by Defendant ISL on December 27,

2012 which Defendant Stewart personally. guaranteed.

The Defendant Stewart is liable to the Plaintiff in:the amount:of $130,000.00, representing:
the interest owed orithe Promissory Note:which Defendant Stewart personally guaranteed,

whickyinterést s caloilited et 12% per annurm commencing on Septémber 1, 2013, as the

evidenoe established that the check representing the mionthly payment for September 2013
'tz’mugh%}NoyemEe‘r*ibls wasireturii for:Non:=Sufficient Funds; and no: further interest:
payments were made after that time. This $130,000.00 interest reflects credit for monthly-

initerest payments made: by ISL from Febtiiary thiough August, 2013as réflected by the:

2013+and. January; 2019: Sixty-Fivesmonths: 4t the:rate;of $2,000.00 per-month.equals:

$130,000:00 in total accried interest 1o which Plaintiff is entitled.

Thé: Deferidant Stewatt'is liable'to the Plaintiff in the amountof $110,000.00, which:

vepresents Teasonablé altoriey’s foes associated With the Plaintifs efforts t6 collect this:

14

095



Promis.sory N@t@mﬁé@é&;in items '(1)?;4@41:2)@1&9@.;

4. Thetotal judgment amount of $440,000.00 shall accrue interest at the rate of Nine and.

One-Half Percent (9.5% per annuim) until the Judgsient issatisfied in full.

«Charleston, South Carolina

Janary 24,2019

‘Michael W.

POPE FLYNN; LLC:

P.O.BoXT0:

'»Charleston, SC 29402
.‘:(843) 834 3426

Attomeys for Pl‘ﬁihhff Amanda Griffith

15

096



STATE OF SOUTH CAROLINA-

COUNTY OF CHARLESTON
o ) _; CASB NO.: 2016-CP:10:5773
AMANDA GRIFFITH, bi

PLAINTIFF,. MEMORANDUM OF DEFENDANTS:

”‘ c. Calculatwn of Interesf

DEFENDANTS:

) ]
)
)
)
)
)
: _)
)
)
)
p)
)
)
)
)

This case . was tried before the Court on August 29, 2018, without-a jury: The Courtfiled

“its order on Decerber 12;:2018 finding, infer alia, that the Defendant Steven'Stewart isliable as

-fp_grsonal guaranmr of the"z‘oan maaeﬁy*zila*m;iff%@@éfciédéxjt ISL Dévéloprient. The

Subject to ail obJectxons ‘this Meiorandum discusses aitomey fees the scope: of
‘guarantor’s liability, and the formula for calculation of interest, which'are the issues'to be-
decided by the Courtatthe:second phase of the trial.

asAttorney Fees;

The terms of the promissory:note ‘provxde mvparaoraph 6 thereof: “6: Attorncy s Fees.

.suggested that Defendants:should be liable: to her for attorney fees calculatéd in accordance:

' Wlth_;her contmgency_. fee dgreement Wwith .=hcraatt0mey,v that’is to: say; calculated as oriesthird of

“any amountrecovered.
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1. Thess s nosupport under the law of California or of South Carolina for a court

ordered award of atforney fees to be based upon:a contingency percentage:

California Law:

i, California Civil Code Section 1717 provides: that in-any

action-on contraét where the Gontract provides for the awai

‘paity, the catitlément is to “reasonable attotney fees in'addition toother costs™ (Emphasis added.)

Accopyof the California statute is attached as Exhibit “A’;

e Caiifdrniazdééi‘s’iﬁﬁs i‘sug}jcrtixtﬁe{caléul'aﬁonsgf attomey fees.

under the “lodestar miethod”; whereby reasonable fees are calculated by multiplying the nuinber-

of hours Feasonably expended on the litigation by a reasoriable hourly rate of compensation. Syers

\ Properties. vs. Rankin, 226 Cal. A;)g;?i‘h 691, (Copy ‘attachedias Exhibit “B"); The lodestar

calculation may be:adjusted by the cotit baséd Upoi the factors discussed in Syers: “...whether:

‘the litigation: mvolved 2 contmgent r;sk ‘ot 1equued extraordmary legal skill. justifying:

augmentation.-of the;unadomed. lodestar in order fo:approximiate the:fair matket rat

4at 460!

il Thepoint to be made is that there is no-authority for a court;

ordered award of a percentage contingency fee. Courts univessally hold that the contingericy fee

agresiiient is private between lawycr and client, but it isinot tantamount to a “reasonable fee”

“b: Souith Carolina Law is the same; Thite is o authiority fot the coutt

g6 fee s a court ordered fee. Rather the fee'must be “reasonable”,

and guided by thelodestarcalculus.
i I Maybankvs BB&T, 416 SIC. 541,787 8 E.2d 498 (S:Ct:

2016)out Sh‘prem'e Courtaffitmed a trial court award of attorney fees calculated under the lodestar
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il e i Tﬁéﬁj.,éoﬁ'fengﬁgc d ina careful;analysis under the:Jackson vs. Speed
factors:

fl. InJacksonvs Speed; 326 S.C.289, 486:SE2d 750 (SICt:

Court gltedsmfac‘iors that the trial court mustconsider mg-is;ap;ﬁiy in maki g an award ofa

reasonablezattorney fee: (1):the nature; extent:and diffionlty-of the: case; (2);the lawyer's time

necessatily devoted 19 the case; (3) the professional standing of counsel; (4 the contingerieyof

coipensation; (5)the beneficial results obtained; and (6):customary fees; for similar. services i
‘the:.community.

6. Towill be necessary at a minimum for PlainfifPs attorneys fo'fle

‘affidavits with time records to refléct thei reasonable- tir

whict i all-mportant 10 the lodestar calouhs. Adciionaly the Plaintiff must show the

‘reasoniable hourly rate to:be charged against the time expended.
b Seope of Guararitor Liability.

As/the Cotittirecalls, this case does nof involve a formal, filly integrated agreement to

‘guarantee an underlying obligation. Rather, the evidence consisted principally of one exchange:

-of emails; ar i1 objectisiis) the testimony: by Plaintiff asito her conversations with

Defendant and the-expectationsshe formed based thereon, and also the:circ

iable as guarantor, of payment of principal and interest.cnly; or.

“whthier he shiild also be liable for the attomey fee provisions. The general rulein’South:
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‘Defendants’ non-payment on the due:dte of March 31,2013 was not a

nots: Costal States Baik vs. Hanover Homes of S.C. LLC, 408.C. 510,759 SE2d 152
(Ct.App. 2014), |

As 4 séparate obligation”, therefore, the guaraiity agfeement mustieither fully,
incoiporate the note, or must itself include terms for the payment-of more than: prmclpaland

interest. Beoause there is no evidence that the terms of the iots were fully incorporated info the:

iratity; the’ court should i:onéhidefvthafftﬁe;di'sguied,gg@emenf toguarantywas
‘only to;pay principal and interest, and not attorney fees:

[ Calculation of Interest.

Ths interest iate provided in the payment terms of the-note is 12% per annum, (Note
paragraph 1(2)). The defuult interest ratein paragraph'3 s 13.5%.

Becase Plaintiff contends; and the Court has found, that there was an agreement to

extend the term of the nofe; the “defanlt” rate should not apply; Under Plaintiffs theory the due:

extended-and the note became a demand note: In the circumstances therefore;

original 12% até should apply, and ot the default 13:5% rate.

‘Respectfully submitted,

Charleston, SC 29401
(843) 577-5083
(843)723-9039 (FAX)

cgb@barrungermeintosh.com
o o Attotney for Defendants
‘Chaﬂestc's‘r}_;-:;Sbuth- Carolina

January 24,2019
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Cal Civ Code § 1717

‘Desring's California Codes are currént throiigh all-1016 chapters of the 2018 Regilar Session and the Noverriber 6,
2018 Ballot Measures.

.-=Deering 's Californla Codes Annotated > CIVIL CODE > Division'3:0bligations:> Part3.
g Ob!igaﬂans Imposed b Y Law

§ 1717, Contract prows;on for attomey fees and costs

W ’t,ﬁs‘pemﬂcally provides that. attomey’s fees and'costs; which are
éedveither to.one of the partiesior: to'the prevalﬁng party, then the:
mg on the contract whether he or she is the party specifled in

o

Where'a'deposit
paity to: the action, order the depo it £ J.
on'the amount: shall be-allocated to thie: part ERUR

:al!ocated

contract énd judgm t ‘may be antared ihifaver of the: pady prevai!mg on tha ccntract for ihat net arnoun

History

Capers Bait’
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Page 2,01 81
CalCiv Co'dé§ 1747

‘Amended Stats 1981 ch 888 §'1. Stats 1983 ch 1073 § 1, Stats 1986 ch 377 § S

~Annotations

Notes

Editor's Notes—

Amendments:
Editor's Notes—
Sesniote'to § 4 for history:of Stats 1901 ch 157 p 332 which added & section of this number.
Amiendmants:

1981, Amendment:

(1) Designatad the former sectzon to be subd (a}, (2) amend d:th
"f

198 Amendmehﬂ
Addedthe second paragraph:of subd (a).

198'6'"'i\"mendment:

*prevalling party“ ln.the
recovered a greater-rell

Notes to Decisions:

‘Capérs Bary
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§AB,0: Jenuary 24 2019 5 51 PM zZ

* Svers Properies I, Ine. v Renkin

Qé&ﬁ"b{{A?bé%l?bf California; First 'A_;‘i_iietlété?i)i's’tric_‘t\; Divislon Two'
May 52014, Opinien Flled

‘Overview i -
The appellate court concluded that the frial court; ‘did not
abuse’ is -discretion’ in ‘accepling: deférise counsel's
computaﬂon of attorney ‘hours, ‘s ‘hours: reasonably
spent working.on thé.case. The: three' attorneys: primarlly
involved: i the: litigation ‘pr vlda declaratlons under:-
-penalty of perjury: i suppo;t of the ours: “sought, whlch
vieré broken down by ours éxpended ih each: category‘-
_of services rendered. The laad defense attomay averred

Unpubllshed to' Pub!ished May 27, 20° 4,,

on; appeal by §zers Progs III v

zdefendants rﬁalpracﬁce, preparati 3 caseé,
‘reasonable attorney’s fees, defense counsel, actual
‘rate; time spent ‘comparabls; gontingent

LexisNexis® Headnotes

Gase Summary

‘Procedural Posture:

Cw;l Proced

Review > Abuse of Discretion

‘pursusnt to. Civ. ‘Code, § 17

‘Capers Barr
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Page 2.0t 10¢
'228 Cal:- App. 4th 691, 7681,172 Cal. Rptr.. 3d456 =456, 2014 Cal. App.. LEXIS 457, %1

Ml Prooedure > P Costs & Attomey

Iodestar ad;ustment approach Is not appropﬁate, 1t has-

Fees

statutes.

HNfi&] Standards of Review; Abuse of Discretion

. : ’ Crvut Procedure > Appea|s > Standards of:
“attorney fee:: " -

Civil Procedure > ...

Civil Pocadiire > . > Costs &/Attomey ‘
Fees> Attomey Fees'& Expenses > General
Overview

&Ij{*} Standards: of Review; clearly Erroneous
-;. Review

Regardlng the award of af_lome” fees_tc ) _pr,' alltng

Governmehts’> State & Territoria!
Govemments:>: Legxslatures vﬁ,Procedure ¥ Costs & Attorney

Fees

lscretlcn 1o award fees.
d larations of soungels describing theiwork,
they have done: and the courts own view of the number-
- ‘of hotirs feasonably spent.

Unhadormed- I

niarket rate for suchi services 1> Costs & Attorney™

' HN6IE] Attarney: Fees ‘& Expenses; ‘Reasonabls’
‘Fees

.’situat ons Wheen: the legislazure has determ!ned hat the BecausetlmerecordsarenotreqwredunderCaﬂ

Capers Bair
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law:"with. respect to, afi award - of attomey fees to a
pravelling: party; there:ls no. requlred tevel of: detaii that.
counsel mustachieve.

Hemandei ars dudge)

The Court of Appeal @

Civil Procedura > ....> Costs & Attorhey
F >;Attomay Fees & Expenses > Reasonable.
Fees

_HNT[*] ‘Attorney: Fees & Expenses, Reasonab!e
Fees.

wellable: fd evaluatd ‘wr‘iéth"er"a-}e 'ﬂr‘né 'expeﬁdéd by
counsel In this case, given its:complexity: and other”
factors; Was redsonable; The judga characterized: the
'serv:ces performed as soph]sticated iegai wcrk and

il Pmcedure g Costs & Attornsy

Headnotes

CALIFORNIA OFFICIAL REPORTS HEADNOTES

::CA@‘[[&!}‘-(1;)“
HNB{&} Attorrisy ‘Fees & Expenses Reasonable
Fées’

fﬁfaiadnofeS?Si.ummary. .

Summary cagz 2y

CALIFORNIA OFFICIAL'REPORTS SUMMARY:

:}1033 & sibd. (a)(10)a . the trial colirt awarded: aﬁomey‘ *Judge of the Alameda Supericr Coutt, ass:gned by the Chief.
‘fees totaling $843,245.27 10 defenidants” as. prevailing Justice -purstiant’ to"* grtiéle - 6. lifornia:
TR e ) = :Copstitistion:

CapersiBarr
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_paas4ot10

Method—!’air Market Val ue—Fee-sh‘rfﬁng Statutes

The lodestar Is: the  basic fe for comparabte legal' o
sservides in the. mmmumty and : :

,-vby the court based;j : bhislfi}]@)

Costs §13—Attofney Fees:-Market Rate—Prevalent in’
Community.

’ "r’eq_uir'ement.that.tha reasonahie. market ratev mlrro;,the
ent: actial rate billed: THe réasonabls market Value: of ‘the
atioiniey’s ‘services: is' the! measure of- 2 reasonable
holirly: réte. This standard applies regardless of whether
the :-:'attomeys ‘clalmiing fees: charge nothing for their
vices; chargé at: ‘Below-raarket or discounted rates;
represeht’-the cllention'a’ straight contingent fed basis, of
are in-Housé:counsel.

calcdiaﬁ tomey' 'fees is ihat prevaihng : n-.,the

convinced that it is community for similar work.
cadig "_4@[&1 ®
+-Deglaration of Counsel— ¢ 13-—A§'_t9mey Fees—Daclaration of COunse!-—

Computaﬁcn of Attomey Hi

& prevaling
etalied timei

el descr blng the’ work:
they have dong and: t#i6 Colirt's 6w view:of the Aumber
of hours reasonably spent:

casi (5)

‘Costs § 13—é§ttomey;'.;Fegs—-l.evng’of_ Detail:

‘Because tiine records are not required under California

Capers Barr
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Pege 50of 10

226 Cal. App. 4th 691, *693;: 172:Cal. Rptr.:3d 456 *4486: 2014 Cal. App, LEXIS 457, #*1

Casts and Atfomgvs Fees 8 174, 54 7 Wxtkin. Ca!

Procedure (5th ed:: 2{}08) Judgment, §§ 304 306,

and Ad,am M. Koss for 13%1’,8?10'%9?5 a,n:f Bequndents

=

Judges: Opin on by Kiine;:P. J., with Haerle, J., and
Brick ki, ocncurring

Opinlof by: Kiing, P.J:

Opinion

[894]
[#457) KLINE, P. J.—
INTROPBUCTION:

Praln'aff Svyers Propertxea 1; Inc.; challenges the trial  qua!
‘fees’in ‘#s unsuccessful !egal: 1

court‘s award >
maipracﬁce acti agamst defendants, Attorneys:Ani
Rankin and Terry Wil Xens and the: Law Officés oFAnA

_judgment in that- action.. (Sy Properties Il e v
Ranidn (May 15,2014, A136018) {nonpub, c;pn]) The

trial codrt ‘awarded defendants’ attorney - fees tolalirig-

$843 245.27, pursuant to Civil Code’ section 1717 and
Codé of Civil. Procediire’. section 1033.5;. subdivisiori
(32{102{,42 as prevsiling P**zl.parﬁes ‘Plaintiff contends
the trial, cuurt abuged its discretioh Initwo respectéiin

* detéiiination of reasonable: hours d i
inadequate’ docunientation that falled ‘to: 'show. the

reasonableness ‘of (the hoirs ‘andithe specific tasks,

perforimed: by defense dounsel. Second, plaintiff-asserts
th&' cotirt: abused: s discretion I calcu!atm” the

reasonablgirate, as itvdidihot Inguire into, the: ‘actual

holitly “rate: charged ar:whather that actual rate:was
reasonable;irider the lodestar-formula; We ‘shall affirm
{ha-award.

BAGKGROUND:

Plaintiff' sued defendants for legal ‘malpractice-and:

‘Judga of ths Alameda Superk}r Court;’ assxgned by the.Chief
Justica - pursuant to gg:cle Vi mgon\yswof the. G_a_{q{gm_g
Cons!f:utmn o

& have affified ‘the!

“Semement disciissions and ‘medigtion™;

“Eiest plaingf maintams e court's:
refled ‘uponm

breach of ﬁduc:ary duty in: defendants' representaﬂon of
plaintiff in a construction:« case ovar the course: of -
seven ysars, Following: numemus hearings and. motsons
in Iimme to: reso?va lagal issues in the actlon, .a J wy'was
,empana ted -gpening statements were giveh and
plaintiff's f first witness was called. The court then granted
defendants’ pendmg ‘nonsuit’ motton. Fo!lowing the
;udgment in thelr favor' defe s sough‘( thelr attomay--

!n support ef {he raquested;fee the faw firm: Murphy,
Pearson* ‘Bradley. & Feeney, whlch kbad repmsemed

éllent and: oarrier" “Draft pleadings ‘and
nd ‘other case assessmant and’ deve!opment"
"Written ahd
docuimient’ giscoverys ‘Party, perclpient 4 and
expert: depositions Z“‘!‘rlal preparation’ and su'pport
including - vitnéssés .
examinations?; “Trial! mot?ens arid: submissions” “Colirt
appearantes; Including: tral’;. “and: SAtorneys! fes
motioh” These {otalé ware alse submitted fof 'édch of*
thelithree primary, attormneys in e formof tme  Har

'g;ap%é‘-féri’éééh category of work performad:

, ‘Feeney's declaration ‘set forth the hours
socjate: Aﬁomey vid & [Gibson,.as well as

'by wach of four paralegals Wha assisted on ‘the case:

This déclaration also described the qualifications and
experience of Glbson and-each of the paralegals, as

well as a brief description of the work ‘sach performed.!

AFeenay declared that Attorney Gibsai - worked and bilied 49.6
hsurs assisting in:file: and document manegement; Including

5agersj; Barr
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226 Cal. App 4ih 891, *695 172:Cal. Rptr: 3d 456, *"458; 2014 Cal -App. LEXIS 457, g’

Asito'the 'reasonabile rate” of pay. Feeney stated in:his
declaration that based o his more than 20 years of civil
lifgation:experience; 'was his understanding that the
prevaliing rate or market fate inthe San-Francisco Bay

Arasi for the servicés “performed: by assoclates Koss and.
Harrls, who. were' admitted 1 thé Califorria State’ Batin’

December 2006, was approximatély $300 per hour; for
Gibson, Who ‘was admitted in December 2010, iwas
approximately $250. pet thour; sand: for* paralegals
Miranda, Tetlow; Hilland O it was. appmximately $150
per bour,

Defendants: “also reiied ‘dpon ‘the “Laffey Matriy”
attached as exhibits {0 the motion: As described by

defendants; the:Laffey Matrix “is‘an official source of

étto ey rates’ based in the District of Columbia area,

Ama by ‘using the Looality, Pay Tables" Application. of
the same formula.used by Chief Judge Watker in. In.re
HPL Te‘ nologies; inc. Securities Litigation: ND'vCal

GU§2 366 F. S@g 2d 912, 922, foctnote 1 (HPL
Technofog:es) provided an’ ‘[*450] appmxnmateiy g
percent {"696] upward fate cver rates:in the District of
Coliimbla; Feeney déclared that the Laﬂ'ey Matrix hotirly
rate, adjusted for~the ‘San Francisco Bay Area of
$517 75 ‘for’ ‘an attormey. with spius: -years: iof
axperience, suchas g, :epresente e tegsonable! rate
for ‘competeént trial counsel of h 5 education and
experiense. as well as the complexity and specialization
of these partlc:zlar proc:eedings and. the ¢clalms: aﬂeged
thereln.” He further aplned that the: Laffey Matrix hoszriy
adjusted rate of $209.75 for Attormeys Koss, Hams‘ and
Gibson: represented a raasonab!e rate for campetem

representation by attomeys of their education: and I

.expenence, qs eil as lhe ccmplexrty of the patttcuiar

paralegal Teitew worked and bilied 154 imurs pe{formmg
lasks corsslsﬁng of mainty. support on [“*5} tha fee mutian.

documents and tesﬁmony ‘aind assisting in tna[ preparaﬁcn

2As'to Attorney Glbsan;
daclaration. The: Laffy
‘Bay Area ylolded an

seny apparently’ m:sspoka i his
adjusted for:the’San Francisco
ourly. rate caicutation of $250 70: for

-cah be adjustéd to therSan Francisco "{**6] Bay

fo deterintne whether:‘-t
i'necessaty. and not dupiicative

adjusted rate 'of/ $1 471501 the four paralegais warklng
on the ¢ase represent a reasonable rate. Feeney further
stated: he had personally: revi ewad the attorney ‘fee
billings in the'matter and thatiin finalizing: [**7] the: ime

entries he had from time to’ time-¢ll minated time arxiﬁes

incurred becatse in his“bil Hting judgmem the actual ﬁme

expended was greater than' it should have been or for:
otherreasons.™

Piaintiff Opposed thefee’ motion on“the grounds the
amount ‘Sought was unréasonable. it contended: the
hourly rate requésted was sighificantly -higher than' the.
rate” actually billed ‘the cllents .and that the lodestar
formula applied 'had historically been' .reserved for

.cont%ngency fee:cases and not fo.a conventional hourly
fee case such'as the instant attomey malpractice case.

Further, plaintiff argued that the: declarations were

inadequate’to document the hours: e:xpended and that
dafendants falled to provide enough specificity about: the

fees. Inpurfed for the court o properiy assess ‘their”

téasonableness; Spacifcaiiy‘ p!aintiff claimed. dofarise

counsel [**8] had. ot discicsed thelr. ‘actual hourly”

rates and ‘had. not: prowded either ‘redacted blliing
stateéments or'a comparable itemized. ;summary. of the

expenses incurred: Argulng that defense counsel
marketed itself asia premiere Insurance defense firm'in

areas of professional negligence, among; others, piaiaﬁff
‘asserted that Insurance defense firms usually charged

insurance - company” clients. “hourly rates signl ﬁcanﬂy
below the:prevaliing market.rate, permiwng the fism to
take on a huge caseload: rance. defense work:

.wsthout {he usual admimstrative ovarhead issues

the: market rate for his type of work or la .
Ptamﬁff maintalned the courz shoud rula defendants.

tirﬁe spsnt was reassnabie,_:;

{6071,

;At the: hearing on: defendants’ foo moﬁon, Feeney

affered {o:.submit defendants’ bﬂs }‘o the court In

camera -shos.z {*"*9] the court wish o review them:
“The court: d not request ihose hms Feeney comeded
that “[e]very-insurance  company: in-the United States

Attorney Glbson, who had less than: three years In practice:”
The mistake had no. lmpacﬁ as lhe fes sought was that using:a:
5250 hoiirly rate: (the adjusted: Laffay Matrix tata} for Glbson.

Capers Barr:
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vi't':fme ép’e‘ﬁt- “s°little closer along:wil
‘besn: taking while: youwere discussing

"'sso 145 Cal Rptr. _‘3d" '6411 W

Gapers Barr.
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¥ -contlngent rlsk‘regarding payment of the fees, nor other
[***20] special circumstance. We disagree.

no'abuseof discretion here.

(d64l

expressiy eje

i N Reasonable Rate

_ represantad the‘
~ recoverable as
fu_sad to “accept a‘

Pla;miff also: f’hauenges the rates apphed by the A clalm

, - 652) The: Nemecek liﬁgants
prevaﬂed in the arbitration: They were represented by
counisel hired. by ‘their :insurer. Nemecek’s ‘counse!
~ sought'an. hourly rate based oh the Laffoy Matrix (for'a -
. total feé of $45, 759; 81):and did not-disclose thelr actual
1o: hourly” ratés in ‘the matter. (Id._at pp. 650-651.). In
. opposmon, the' appaliant presented axpert tesitmany
% that counsel for Nemecek billed:the msurer
~ $215 ‘per:hour for attorney’services':
. The trial ‘court ‘awarded: defendant
reasonable aﬁorney-" fees and Gost

‘supra, 29 Cal. 4th: 1084, 1097” {re]ecting the: argument :
that the awand oﬁfees fo: in-hcuse cqu_nsei based_on\

cq‘gers,rsérr -
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'226:Cal. App. 4th 681, *702; 172.Cél. Rplfizsd;ASS‘,‘“464__;}3201'-4{03'!;:App. LEXIS 457,21

‘In-thetinstant.case; the tal court'sirate determination
was: supportad ‘not only’ by’ the adjusted Laffey Matrix,
T but aso by Feeney» an attorney wﬁh more than 20

-pravailing: rate In the
pe22] ‘the services performe v ar prevailing opponent whose defense;
‘paralegals in the case=at rates virtially: sdentical 16 -counsel waé tetalned: by- aniinstirer;

3ithose caiculated inthe: Laﬁ‘ey Matrix ‘as: adjusted forthe. .

it o Document

'freasana" 3 attomey fee suy;geéié ‘that: had the courtv.z
detarmmed ‘that the actual. rate charged was: the-
,raasonam rata for th_ga type »Of_: services:

‘rates: sought were'
'company] ) Our_Supreme_Co

Airmited accordingly: Again;, we. emphasxze that Jstich

s
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STATE OF SOUTH CAROLINA. IN THE COURT OF COMMON PLEAS'

o THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON Yo
) CASENO:2016-CP-10-5773;

‘AMANDA GRIFFITH,
MOTION OF })EFENDANT

‘STEVEN STEWART TO ALTER,
AMEND; OR RECONSIDER ORDERS

PLAINTIFF,

ISL DEVELOPMENT; LLC, aiid STEVEN )
STEWART, INDIV’UALLY )

).

)

)

)

)

)

)

, )
8. )
)

)

)

DEFENDANTS. )

)

J

s e e -

2 Hd gl uﬁgf;;___s.mz

TO: R:PATRICK FEYNN, ESQ: and MICHAELW ALLEN JR ESA
'FOR PLAINTIFF:

Pursusiit to Rules 52(b) and 59(e), South Caroliria Rules of Civil Procedure, Defendant
‘Steven Stewart moves for anorder of the Court o alfer, aménd;:or reconsider its orders filed herein:
onDecember 12,2018 and March ', 2019, “The 'unéétsigﬁeéf’received email notice of entry of the:
éomt‘S'éf”iﬁSi;, Match: 5% Order on Marchg?;ZGEQ,_and;_npticc by United. Stdtes Mail on March'12;

2019

Tins Métion will ﬂbe”;bz*'{eféd’iﬁéfour‘paﬁs:

?éi't'-:'ll-arg}ié‘s.Mijvant?s"’g};ﬂunds;relaiiz}g-fg}ﬁlc.ﬁnaL damages and atiorney fee Order filed
Mareh 5, 2019; |

Part 1ML ‘izﬁt‘,q;fgéra’tes.ﬁzeiax_zggmenfs;preyiduréiyimadé‘{inDﬁfex;danﬁ’&ésﬁéﬁ’sMﬁﬁbﬁ;ﬁlj&ié
December 27; 2018, directed to the Court's oider of Decenbet 12; 2018,

Part IV summarizes arid concludes itheiarg‘gmmts.
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‘Part L. Overview of the Grounds and Arguments:

Ti;ns i5'a st on a Pronissory Note mﬁéé;by the Dafendgm%l.ISL;Davé}pi}mm@Igég}m the
Plainift, There is no dispute that the maker, 18T, Developt, LLC, defantted on the Note
The cential dzspu’te mwhether Steve-Stewait is personally liable as guarantor of the:Note.

‘The trial consisted of 2 liability phase hem‘d-:~v?§£héut a jury on August 20, 2018, resulting
in an order ﬁled"‘l}c?p’é;zii};cffl2,‘,;:.?2'{3)1"8 finding Defendant Stewart to be personally liable as

guarantor. A second, damages/attomey fee phase of the trial was heard on January 25, 2019.

‘The Court filed its Order on'darnages on March 5, 2019.

An‘ovcwi&w of tﬁeﬂgumcn{s:is as follows: 4

1) “The Court mitist amend or reconsider the award of attorney fees in its Order of

Mk 5,2019 because the Court did not make the necessary factual and legal findings o

support the:award.. (Part IT A below.),

2y  Theimpositionof a judgment interest rate in the court’s order should be stricken,
because interest on judgments is governed by statute and by standing orders of the Supreme:
Couwtt. (Pait B bfeiowﬁj

3)  The Court should resonsider o emend her findings that Steva Stewartis
persorally liable. gg_v,:.ﬁumaﬁtoi of the Note, because there was no'mutual exchange of promises,
and therefore no m@eﬁil.% of the minds to-support the conclusion that there was an agreement o
extenid the temm of the promissoty note'ii corisideration for Steve Stewart’s personal guarantee,
Alternatively, the Court should more clearly state her findirigs of fact,and cite to legal

authorities 6 suppoit those conclisions.(Part I A.)
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4y The Court should reconsider or amend hier findings that legally adequate
consideration Was exchanged for Steve Stewart’§ gratuitous promise to.personally. guatantee, the
Note (Part 1B ,

5y Ascorcluding argument is made in Part TV..

Part 1l The Order filed March'$, 2019, A: The Court'should reconsider and
‘amend its award-of atforney fees; B: Thé Court should reconsider and strike the imposition,
ot interest.

DISEUSSION.

‘Thé-Applicable Law;in'General.

pursuant to' Rule:58...>

4

Trial courts sitting without juries:in an action at law wiite theiij'ﬁndihgg;,speciaigy ‘and

Appéliate Courts o perform their propes fusction ithe | udicial system: Jure the Treatment and

‘Careof Luckabaigh, 351 SC122, 133, 568 SR A'338, 343 (S:CL 2002); T6 leave the chote of

s"sorting-fchztoughi“thc;:_-iéiibki}ft_(’_j\i]éﬁibyg"@:@ﬁtfﬁétdjy;tésﬁinOx}yr{ax,cs theJ udicial system and

it to-the Tiigants as well as the lower coutt 10 Whiose factuial. determiniations we'give
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deference: Tnreithe Treatment and Care of Luckabaiugh (ciprs; 351 SC 133, citing Welsh Co:.of

ig; Inc., 290 F2d 509, (9" Cir.1961)..

A.  TheCourt Should Reconsider aiid-Airiend Her Award of Attorney Fees.

1 SutCarolina Law. Tn the serinal case of Baron Data Sysiems; Jnc. v. Loter,.

‘Carolina that attoiney. fees are Hiot recoverableunless anthiorized by contract or statute; and tha

when there isa contract; the:award of aftorney’s fees is left .,‘go,;fgh_éj{gi_gsgréti;m‘iﬁﬁﬂie‘éufial judges

which will not be distirbed unless an abuse of discretion is shown. 297 SC at 383; 384:

The Baror Dati court restated the six factors to be considered by a Colirt i awarding a
‘reasonable-attorney fei in Sotith Carolina; specifically concluding that ‘consideration should be
given to7all six cntena in‘establishing reasonable attomey fees; nione of these six factors is

controlling,” 297 SC at 384. The six factors are:

(1) This ratute; extent and difficulty of the legal services rendered;.

Sessutily devoted to the case;:

The professional standing of counsel;
(4) The contingency of compensation;
(5) The fee customarily charged:in the locality for similar legal services;:

{6) The beneficial results obtained;

H Baron Datd ave been consistently applied in South: Carolina

. cyfee. See, for example, Burton v. York
County Sheriff's Depittieit, 358'SC'339. 594 SE24 888 (Ct. App 2004); Hortony. Jasper

Courity Sehool District; 423 §E305, 815 SE2d442 (S.Ct:2018); In'the last cited cases, Burton

and Horfon, e Court of Appeals and Supréiié Coutt, tespectively, emphasized in their holdings

116




that “fhe trial court should make spécific firdings of fact on the record for eachof these factors.”

‘See, Burton, 358 SC at 358; Horton, 423 SC et 330,

This Court’s order awarding'attorney: feés";dz;téiﬁs,‘;oqiy 4 single seriteénceawarding an

attorsiey foe of §89,16054, without any factual findings or any explanation of the rationale by

which the figure was calolated. Notably; thé time and billing staternent filed by PlaintifF's

GitOREyS at trial shows a total of fees and expenses; calculafed at the prevailing rate charged by

‘Plainitiffs atfomeys, to be $68,160:54. The Court’s Order dogs tiot address the Baron Data

‘Facfors, Afid Provides o basis upor which this Défendant, or an Appellate Courty might review,
-uniderstand, and evaluate the Court’s rationale for the award;

The Baron Deitei faictors aré intended to-assist the trial court;:counsel;-and the appellate

‘courts, nevalualing th basis for the e ward. Therefors his Covet should recensider, ainead

.and:supplement t

factors:

“lodestar”, calculated by: multiplying a reasonable hourly feé by the fimbiér of hours expended
in the case, A carefill feview of the Baror Data fictors should reveal thatthere is no basis foran

enibiancerent beyond the lodestar calculation.

2) California Law.. Californ 1ssmnlartothatofSouthCarolma

odiedits poliey

California Civl Code §17
uipose of Seston 1717 s t transform any wileteral provision in  consadtfo a recipiaoal
o0e; g‘ix&ing thei ght to fee to whichever party prevails m aﬁ'actiOfifoh a cotitract: Qi‘ciﬁi&hgf@‘r:

attorney fees” Associated Convaléscent Bnterprises vs. Carl Marks & Co., Ine., 33 Cal.App 3°
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16, 108 CaLRpt. 782 (Cal:App:1973). Reference to the Code Section becomes, as well, 2
tepisitory of research references mvolving attomey fee disputes arising from contract provisions:
in the State of California:

“Thecase ofPLCMGroupInc ,-:v,»;_bregger;'-'gzzi,.jc;@,4‘***‘.:-’;1;0‘84,[997ag{s;z_g_i 511.(S.Ct. CA
ZOGO)mvolveda dispute between a legalmalpracuce carrier:and 1tsmsur@da’ctomey over the
‘sitorig’s refuusal o pay ihe policy dednetible amounit. Ajuy. found for theinsurer on the
liability question, And‘thie trial court ordered the insured‘attorriey. to:pay the insurer’s legal fees:
The trial cort awarded attorney fees ‘based:on the reasonable Hours expended by counsel for the:

insuter, multiplied by the prevailing hourly raté in the‘comisunity for comparable legal services.

A

for attorney fees where it was répresented by in-house counsel)
The Californid Supreime Court there stated: “As the Court 6f Appeals herei observed,

the fee setting inquiry-in'Galifornia ordinaiily begins withithe “lodestar;’ i:e:, the'number-of

houss téasorably expended iultiplied by the reasonable hourly rate.” California courts have

consistently held that a computation of time sp ¢ aiid thie teasonable value of that time:

‘is fundatdertal 16 4 determination of an appropriate attomey fee:award.... The lodestar figure

fic to the case, in‘order to fix the fee:

hay then be adjusted, based:on considerationof factots sp
at the fair markef value £0r the legal services provided.” 22 Cal 44t 1095,

4 perforiried the caleulations of the

eourt firttier Beldy “Afier the trial o6t

The
“{odestar; it shall thief the total award socaloulated under all of the:ciroumstances of

“{hie ¢ase s mnore than a reasonable amount and, if so, shall redd §1717 awatd so that itis &

ressondble figure? .:.”THe Valu of légal setvices performmied injaicase is'a matter in which the

trial';;og;_ﬁ:»ﬁﬁs"li'tévi.Bmf'exgeiﬁég. :thetrial court makesﬁsdetmmnaﬁan aﬁéit'conéiéex‘aﬁdﬁ, ofa
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number of factors, including the nature of the litigation, its difficulty; the inount irivolved, the
skill réquired inits handling, the skill employed, the attention given, the success or failure, and
of attomey fees to'the p}févajling‘gmy;?LCM, ‘on the number of hours expended by counsel

multiplied by the prevailing market rate for comparable legal services in San Francisco where

counsel isJocated, No efror appears. The Superior Court used a proper standard in calculating

the fees:™ 272 Cal:4™ at.1096.,

THe Califomia'case GF Syers Properties IIT. e vs: Rankir; 226 Cal App 47 691,172

CalRptri37 456 (Ct: Appt. CA 2014); involved the challenge to an attorney fec-award, also

arising from af tnderlying attorniey malpractice defenise vetdict, where the trial court had.

‘ondered the Plaintiff to pay attomey fees.

Tust as had fhe California Supreme Cotirt in PLCM fourteen years earlier, the Court of

Appeals in Syers hield: “Our Supreme Court has recognized the lodestar is the basic fc for
comparable legal services in the commtnity and that it mag be adjusted by the court based on &

ruimber of factors in order to fixiafeeat the fair markef value for the particular action: ‘I effect; -

the Court determines, retrospestively, whether the litigation itivolved a contingent risk ot

feqiired extraordinary legal skill justifying augmentation of the unadorned lodesfar in ordér fo

“Hete, d appropriate in this type of _’case,({vccunseIf-‘w‘er&ﬁcbmp,@ﬁ,ﬁaiéa based on the

Todestar calculated by the cowty without adjustment.” . Syers Properies; 226 Cal App 4™ at 698

3).  Conclusions. Based upon the trial record, the “lodestar” in this case'is st by the

‘illing record from Plaintiffs aftorneys, caloulated at their usual billing fates, for a‘total aniount

of $68, 160754 including paralegal fecs, and costs. The Court’s award of §89,160:54 increases
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the lodestar by: gp})roxima;teiy one-third, but without any findings by the Court to justify either
th TodestaF to begin with, or atiy enhancement.

Tt is clear that under both ' South Carolina and California law, itis neccssaty for the trial
cotit to make findings in support ofiits award of attorney fees: Resgectﬁ;llyf_t}ie ‘Court:should
‘amend its order to. make the necessary findings; first, tofix the io’destar':fa;ﬁagnt-'asﬁ;; séc‘:{md'iyv,yvif
the C;snﬁ':emgmgsq inclined, to justify any enhancément.

B. The Court Should Reconsider and Strike the Im josition of Interest in the

Judgment interest attaches to-any money judgment filed in' the Circuit Coms} pr—
of law. See South Caroling Code §34-31:20.

Moreover, the judgment interest rate is variable; and changes from year to year because it.
i based upon the published interest rate in the Wall Street Journal ,_.;ﬁus astatutory additive as

Tasiuary 15" of

decreed by order of the South Carolina Supreme Court published and filed by J
each year, Therefore, the interest rate being variable, the rate fluctuates on any judgment, from
year to year.

Tt is thereforc error for this Court to affix in any permanent seiise, by oottt order, &

udgmentisterestatél That issus is ofherwise fixed by South Carolina Code Section §34:31:20,
and by the annual orders filed by the South Carolina Supreme Cout:

“Part II¥ The Court Should Alter; Amexid, or Reconsider its Order Finding the
jﬁ;idii}iduai:Liziiﬁ?ﬁjz{riofI)‘e;fendant:jsggyen Stewart in its Order filed }?:e(fgmﬁefi?i;:zﬁi’gi

‘Movant incotpotates herein by referenced his Motion to-Alier, Amend or Reconsidet

Order filed with this Court on December 27, 2018, a copy of Which is attached as Bxhibit “A”,
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Part XII; ‘Conclusion;,

TItis sertainly difficilt for 4 fact finder; the courtin‘this instance, to hear the-

‘uncontfadicted evidence that Steve Stewart promise rsonally guatantes paymeint'to

-Amanda Griffith'of a_z_ﬁhc}$200;900 :s‘he?ﬁad‘"‘ibaﬁedltoé_t?ie?Deféndatit'.ISI;f,: to hear that she was not
1¢pai d;;.:‘a.nd" el theri deny any relief inthe case:
But as fact findet and as juidge-of the law, the cotrtis obligated to follow the law. There,

"wis 1o evidence presented at trial that Amanda Griffith was prejudiced by Steve Stewart’s

“pay the obligation: (117 p. 52, line 7; See draft franscript attdck 45 Bxhibit “BY); and she Hoped

{o'be paid from flifiwe ISL developierts (Tr. 5 29, liné 25): A yearand a half after the so-called.

sign (Trial BxHibit 21). Had Amanda trily relied upon the email promise.of Steve she-would.

haveﬁled suit at that time:

The better conclusion from the evidénce is tht Atnanda did not pussue collection earlier:

kitew ISL could not pay, and her faiture to:pursue collection at the't

W ISLicould not pay. Moreover, the

fotriof benefitto: Steve or defriment

‘Trideed; the coit’s oider mis-state’s Steve’s tostimony invamaterial respect. At finding

S5 ontpage 6ot the December 12, 2018 order, the Coutt staes: *...and Stewart admitted i bis

‘festimony that tHe extension of that tepayment term and his use of the finds beyond March 31;

2013 were a substantial benefitto him. Accordingly, the consider atioi supporting this loan
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‘fésiilt. This'personal guarantee is, therefore enforceable;

;i (Emphasis added.)
Attached as “Bxchibit “B” to this iriotion is the fough draft transcript of the trial, upon,

which both parties have relied. At page 101, lines 3-19, the following colloquy occuts betwéen

‘Plaintiff’s counsel and Steve Stewart:

(ByMr Flynn)
0. Allright. Do you disputé that you have the use of this $200,000'beyond March
31,2012? |

:A.-Sm*e;xes. No, I don't dispute it, I'm sorry:

Q. So did you ever go -+ did:yowever attempt fo:repay that entire debt at an. point 1o

Amanda?

0. Okay. And yoii hiad use'of that moriey; you'and side had use-of 200,000 untiliyou

ran out, correct?
A. Twould say that 18T had use of that mioriey uatiL ISL ren .
Q You personally benefitted from fhat monéy because viitout that 200,000, 15T

wotldn't have beenable to pay you'$15,000'a monthiin salary, right?

Ay

A That's correct;

Q. That was a personal beniefit 1o-yo
A That'was a personal benefitto:me:

Thus; "ii"iré'li,'ébvfiéuST-that what Steve Stewart testified was that the ﬁa,gi@S;GO;ﬁbbélm

: date of the email exchange containing Steve’s promise; thie $200,000 had becii-

10
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sibstantially expended. Thus, {86 order mistakenly cites as his testimony that any extension
betiefitted him.
Moreover, there was no new.consideration for 'StéY._é’l;e promise, because the $200,000 had
‘been substantially-exhausted for its interided purposes: The parties bad agreed that.one of its
‘nterided purposesmcludedthedrﬂWSPdeSteveSiewal't
Défendant Steve'Stewartasks the court 1o reconsider hier finding that he is personally-
tiable o the o, and'to find tha he is not. Alemtively he asks tht i Ordr be amended and
‘supplemented in the particulars otherwise disoussed in this motion.
Respectfully submitted,
BARR, UNGER & McINTOSH, LLC
Capers . Barr, I

SC BarNo: 00542
UBtoadstest

Chatleston, South Carolina:

1L
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COUNTY OF CHARLESTON
AMANDA GRIFFITH,
PLAINTIFF,

t

ISL DEVELOPMENT

[
&5
 ——
\Q
=
=
-{
€N
:'a
\>
)

DEFENDANTS:

[d2

I hereby certify that Thave served a copy. of the MOTION TO ALTER, AMEND, OR

RECONSIDER ORDERS by electronic miail and U.S. Meui, to the following addresses

"Charleston S' ‘th{:Calolma
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‘IN'THE COURT-OF COMMON PLEAS

STATE'OF SOUTH CAROLINA ,_
) THENINTH JTUDICIAL CIRCUIT

COUNTY OF CHARLESTON

) CASENO: 2016»CP-10~5773

)

).

)

AMANDA: GRIFFITH, )
PLAINTIFF; _) MOTION TO ALTER,AMEND OR

B

¥s. )
)

)

)

)

)

)

)

ISL DEVBLOPMENT LLC:-- and ST}:,VEN
:STEWAR,T }NDIVIDUAL”YQ

DEFENDANTS,

‘Defendsnt StevenStewart, individually, moves for ancider of the: Court to:alter, amend;
or reconsider her-order filed December 12, 2018 pmsuant o, Rule 52(b) and Rule59(e) of the
;;.South Carohna Rulesof Givil Procedure. Movant: aclmowledges that the Court has not yet entered

g:ﬁ;;gl;cx;Qéﬁfjﬁitﬁgfcﬁggghfﬁd:nexther'has‘moyantgye ""v)'vgnjgten«nonce of_entx..ofjndgl;;eﬁtj}

Howeves; e wifkin motion 1§ filed from an abundance of caution:

_ffjﬁgf'@bﬁhr{?”s;;dlﬁg; should b ' reconmderedmfhefonowmgpamc“lars’and

based upon the authorities: chscussed it part 5. f this motion:

ot G ot page 2:states “Conszste.nt - with that agieere "'t,;Plamtxﬁ' did:

“Pact, there i§ iy the teference o an e-mail exchange fi Taviaty 16, 2013, as:stated in Binding

of Fact “BY:
I ks provids an adequate bais foevaluation by the wridersighed, and potentially ef

the appellate level; this Court should elaborate iponiand-enunciate the evidentiaty basis for
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‘itiail promise, Janmary-16, 2013,

onlyabalanccof‘};l?,%@

conoluding as a fact that theré was a-“Tanuary 16, 2013 agreemenit” as:is stated in the pbrases

quoted above.

“the order) the, Court finds:

‘Fmﬂmr hits: Court: finds: thet pirsiant to. California‘ faw' and
alfernaively under South Carolina Lew, the use:of the loaped funds
by ST, and the substantial persotial benefit which Stewait admitted fo
teceivinig from those loan funds beyond March-31, 2013, represented
sufficiont cotisideration actually received by Stewart in exchange for.
s agraementto personally guaranteer&{)aymani(}f “tbe note o

Plaintiff.”"

Wioveat seslis altestion of ki eonolusion of law because fhio cot cites nb South Carolina.
i California suthority to sustainthe proposition thatis stated. (I dddition to not making adequate
Sndings of fact a5 s disousséd in prt 1iof this motion) Whother thers waoonsideration for

Steve Stevwart's promise to guaranss the sote i the primary legal issue fn this case.

Additorally; the Sading s hoonsistent with 4 evidencs.. On the date of Stewart's e

of s §200,000 louned by PIaiRtEF 5 ISLio

remaihed fo thebank account (See Bx: 5, check rogister, at Bates

page 0247; B, G, banl statement, at Bates pages 0006 and 0007); aiid Plaintiff testified that on

abisto epay the loan, (Trandofift pige 52 1ins ). Therefors,

ik evidencs botter supporty: te: conclusion ‘that-there: was +no'sconsideration: for Stewart’s

snabttons s becatiss s ofthe date o bs graitous prowiss thers were insuffcient fndi

4

il account of TST, 16 Sustain 11§ opeiations wntil March 31, the diie
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{Hie niote whit it béoatiie diie: Moreover; ds stated-above, Plaintiff knew that ISLiwas'then unable:
6 piay the niote wheniit became due

Althotih Stewart tesiified ho-did bensfit from the proteeds of the noterafier its due date:
‘i addition fo the small- balance on January 16,2013 discussed above, t@@wiéisnceiéiiows‘nﬂmizmz
Mchi31, 2013 the checlbook balance!of ISL was §63,942. 6. (Bx. 5, chesk register, ot Bates
-page 0251, Ex. 6; bl statements at Bates page 0017 20d 001 8) Any bensfit flowing fo Stewatt

ot finds; not e fnds loaried by Plaintiff

after that date had to have comne

Ofcomse,thealmostunmentxonedgomtheremthattheexpectaﬁons ofall partiesion
December 28;20;
5y thie parties (Extiibit 1), her Ioan would be rolled over info equity, that Plaiiitiff would conitiibute
additionial finds to equity, and that the project would susssed and everyone would profit. Sadly

t to perform. in aocotdance with 1hé Memoraridum of Understanding

e project could nét-get off the

Totween the:partios: (which-was admittedly noii-binding); and &

oAt eofalackoffxmchngHowevexthatwasﬂlemkthataupamestook,Themgh,

(M Stewatt’s wife’s family trust, that loaned $450,000 o the project; and who' was also/not.
ipaicl.y, as well as Mr, Stewaitt; who gt significant time and something more thiaii $15,000 into

i projsbt, s did Adarn Selis, who putcotisiderable tiie o fhe project.

however; that there wagno evid apreeiient betweon Plaintiff
and Steve Stewart torexten tﬁé‘@i;étl_atébﬁthénotaﬁ'iﬁ’qons_‘ﬁfer@ﬁpg.fﬁghisjﬁfé@iéé;t&{';gﬁélﬁﬂ%eez
payment; Bécaase’ of -hat, the Cowt; should eeonisider ‘her ruling in favor. of Plainitiff;

Alternatively, the Cottshonld cite to the evidence that supports siioh an‘agreament,.
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3; Conclusionof Law I C.D, Valuable Consideration. (O1der ‘pages S:and 6.)

There is no dispute that Stewart in the January 16, 2013 ‘¢-inail promisedto guarantee the

obligation of ISE: What is dxsputed however, is: the proposmon thatthe Plamtxff agreeﬁ toextend

the due-date of the note in exéhaﬁggafqa;;s,‘\t_«é\"xj;r_ai-‘t?s;p:omise; Tny section “D?:of the conclusions of

1aw; thie Court refers to “Plaintiff's:agreement to extend the due date-of the note”. . Tn'section “E?,

fhe. Court refers to “Plaintiff’s’ protrise to extend the. r;p_a'yg@_,; ErHY ii_qf;_ﬁ;e-fnoteig andito

The' Court’sorder does not. articulate a fhct basis for the conolumons stated above: To the:
zcontrary the trial record supportsan’ opposxte conclusion. Steve Stewart’s testimony was that the:
;funds ‘benefitted }nm but ‘e never-testified that any extenslon of fhe term:of the note: baneﬁttedgg
‘hitm, Seé Transciipt page 101, lines 13:19; page 105, lines 7-10;

4, Conelusio of Iew L E: (Otder, page 6

i::ine.ﬁie’;ﬁist piace,-\ even though this paragraph is’ sontained within the section of the order
that i headéd “Conclusitrs of Law”, the "Jﬁnaings‘,ogpa;agr@h;ngga&é:fac;uais ‘Moreover, as

. diseussed elsewhere in thismotic Coutt does ot in het:order articulate any factual basis to.

concludetnatPlamﬂﬁ imtiff “promised to extend the repayment texmsofthenote” Addifionally, the

Coutt-erroneously concludes that: Stewert:admitted in his testnnony tha thie extension of fhe

repayment termn was a substantial:benefit o him.- ’I‘his fsieds: dlSOUSS»d in pmagzaph 3,.above:

Mr.. ,Stewgrt_?g;t;ggn}pgy s ot that therextension benefited him, bat that the loaneéd -Fands

beniefited him.

‘Pinially; withzespect o Section I B of thie Court's otder; the Court:does not artioulate a:

factual wdegtxarybaqlsforconcludmgthat(:‘rnﬁi“acmallysuﬁ‘eredbmmasaws\ﬂf’ofany

extension. of the repayiiont dite. “Clely, Griffith suffered bavm’ bec:

128

e b s S i b ane




zHowevergthsfissﬁﬁ here is whether:there is consideration for any prbx:jziiSeéi\eﬁtensidn:bﬁﬁeierm.

“because of the extension itself. Respectfully, the Coiiit must articulate such reason, if that.can be:

‘cfone, If it cantiot be done, the Court should reconsider het co:__ig_:h;g_iéﬁ that Mr.. Stewart’s

atiiitous protise isenforceableas amatter of law:

P}mﬁﬁ‘}mewon the dats.of Stewart’sgtamltous promise that ISL:could not repay the:

‘Hiote; Thit 15 the real réason why she neither demanded payment at that tirie or eveii thires yeats
' Jafer, She-was not barmed by the “extension”; Thete wasino exchange of promises. Because

M Stewart's promise. was purely. grafuions, end ot supported by consideration, it is

5, ‘Applicable Law
'}'{uie-:'SZ(&) of the South: Caroliny Rilles 6f Civil Procedurs jequires, inter ‘alig, “in all
actions meduponthsfacis ithout & jury of an advisory Jury, the Courtishall’ find the facts

specially and state separately its ‘coilysions of law theteot...”

“The rule s ditcotorial in nature so “whee & trial oot substantially complies with Rule

thi tril court’s judgment for lack of ah explicits or speeific factial finding.” Noisette.vs Lomail
304 5.C.56, 58,403 SE.2d 122 {133 (1991),

' owever;the Solith Carolinia Stptetne Court has held that trial courts; sitiing without juries!
i aotion at law, shall vrile their findings spocially and sepatately to allow a reviewing court fo.

determine from the fecord whether the judgment ~ and he legal conclusions which underlie it~

represent agorrect applioation of the law. The requirement for appropriately defailed findings is'

thits fiot amere formality otaiule of empty titual; it i designed instead to dispose of the fssues
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taised by the pleadings and to allow the appellate coutts to perform: their proper furiction in the
judicial system.. he findings:must be:sufficient to allow the: a;:p‘éllatev goutts,. sm:mgin their:

appellate capacity; o insure thelaw {s fatthifully-executed below: The absence of factual findings

nakes the appellate court’s tasl of reviewing the court order impossible because the rossons.

underlying the demsmn ate Joft {b‘fggecﬂhﬁon. “To leave the chore of :%bmﬂ; nip thtough the record to
review contradictory-testimony taxes ﬁié}udicial system and is unfaitto the litigants as well as the

{ower cofirt to whose factual determingtions the appellate courts give. deference. Inre Treatment

.and Cave of Luckabaugh 3518.C. 122, 568 S.E.2d 338 (S.Ct. 2002).

Respectfully, the findings of fact and cenciu’sians of law discussed in parts 1-4 of this

motion'leave to speculanon the basis for the court’s rulings, deed, by remsmng these issues the

Court:should also reconsider h& ‘basic: ﬁndmg that there was the requisite e:xchange of i prom:isas

from swhich the:existence;of an agreement could be found between Plaintiff and Steve Stewart:

Moreover, and ever if the ‘exdgtence:of an exchange of pfomises may b concluded, the question.

swhether there was adequate consideratior is profoundly foubling.

6. 'Canciuéim :

gratuitous promise was mmwzal;aﬁdihat twas enforceable and supported by consideration.

T the alternative, sd:as 1o provide for movant and po s:siﬁiy 'az‘if-appéﬂate court foreview this

-coutt’s factual findings, the {ssties presented by this smotion should bé elaborated upon by thie totit,

‘and an amended order should b issued.

'SIGNATURE ON THE NEXT PAGE
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Respectfully sabmitted,

nts ISL, Development, LLC

Chirleston, South Carolina
Decetaber 20, 2018
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON'

AMANDA GRIFFITH;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

INTHE COURT OF COMMON PLEAS

THE NINTH JUDICIAL CIRCUIT

CASENO:: 2016-CP-10-5773

CERTIFICATE OF SERV;

foregoing Defendants motzcm 16 aitex

a.mend OF rcconszder omer by eicsimmc maxl and U S ail, t0; the foliowmg addressas
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:STATE OF SOUTH CAROLINA
‘COUNTY OF CHARLESTON

.fb;;&mand“é anﬁth,

AU RS e R

phon, : (843 o phone' (843) :
| e:mail: pﬂynu@pooeﬂynn Com ‘others . | eanall: ogb@ anungennmntos com’oﬁmr

MOTION HEARING' "REQUESTED (attach written 1 motion and complete SECTIONS T and I[l}
FORM MOTION, NO BEARING REE QUESTED: (complete SI)CTIONS I and 1IN
PROPOSFD ORDE ONSENT ORDER (compl : C’I‘IONS I[ and I[[) ‘

Bos

Mo B | |
" {hereby.move for relicf of acﬁon by thecourt ag: set forth mtheattachadploposedmder

{217y . December: 20,2
ngnamm of Attorney o .Plﬁmtxff /X Derendant _ i Date submitted

“SECTION, Moﬁon Fee

order subrsitted: st requestof the courts

"mimg ﬁom ficton made inopen court per Judge ‘s’msmxmc

CIERK’S VERII’.ICATION -
Data Flled:
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TTCONTESTED - AMOUNTDUS:

SCOAR23 (11:03)
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EXHIBIT B:
Rough Draft Transcript to
Motion of Defendant Steven Stewart to'Alter, Amend

Notiincluded by stipulation of .counsel.
AN
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11.
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13
14

16

17 |
18 |
45
20,
71
22 |
23
24
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BEFORE ‘THE HONORABLE JENNIFER.B: MCCOY'

A PUBUED R CRWAN GBS

Attorney
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‘the PrONISSOEy note, was marked foi identification.

- ‘Stewart dated. 9/15/16, was ‘marked. for .identification.)

THE ‘COURT: Go66d MOrning.
MR. FLYNN: T'm Pat Flynns for the plaintiff.

MR, 'BAER: (Capers Barr:

.
(Joint Exhibit 2, Promissory note, was marked' for
identification.)

(Joint. ExhiBit 3, E-mails between Amanda Griffith,.

Adaf Salis afid Steve Stewart dated Detember 26th of 2012, was

marked for didentification.)

. ﬁi:Am,, T

agreement for ISL Development; LLC; was marked for
identifiéatiOﬁgg

(Foint Exhibit .5, -Check: Ledger - Receipts, was

marked, for ident

(Joint Exhibit 6; Bank records for ISL

Developiient, was marked for identification.)
(Joint EXNibit 7, Lettér from Mr. Flyhn dated
97%2/16; was marked for identification:.)

(Joint: Exhibit 8; Demand. response; from Stevern

(J6int ExHibit 9, Promissory note for' 450,000 frem:

: Family’ Trust: ddted December 20th; 2000, "was

marked for identification:)

{(Joint Exhibit. 10, ‘Miscellaneous project e-mails;
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| was marked £6%° identification.)

(Joint Exhibit 11, Confidentiality non-citcumvent
Agreement (11/29712). was marked for identification.)

{(Joint Exhibit 12, Confidentiality non-circumvent

Ngresment (12/4/12);, was marked. for ddentification.)

(Joint EXNibit 13, E-mail, dated 174/13, was markeéd

for identification.)

(J6int Exhibit 14, E-mail dated. 1/15/13; was

Confidential Mortgage Brokerage
Agresment dated: 573/13, was marked for identification.)

£ Exhibit 17, Brochure dated. 5/10/13, was

marked for ident

(Joint: Exhibit 18,
marked for identificatien.).

CEsfAil dated 6717/13, was

marked for ident

{Joint: Exhibit. 20, 1LC Agreement Summerland Senior

© Living 9/10/13, was: marked for identification.)

(76int Exh. 21, Griffithssteward Correspondence:

January’ 2016; was :marked for identif

i)

We are here: .on be of ‘amanda Griff.

Wi ISL Development,. LLC and Steven Stewart: individually:.
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This s & befch trial by consent of the parties from my
| Understanding. And we Are réady to begin. Tf the attorneys

* announce ‘their: names; -the clients they

t before we
‘get: started, ‘that would be great.
'MR. ‘FLYNN# Patrick Flynn here :for: the plaintiff,
. Amanda Griffith. I have.Amanda Griffith at: the table. I

‘have; my- s&cond chai:

¢ Michael Alledy, my asscciate, idnd T

dlso have Emily back there. Emily-Silty (ph) isimy legal,
assistant, first trial to observe.

THE COURTY Okay.

MRy BARR: Good mbrning; Your HOBSr. My ame. is:

Capers Barr. .I'm with the .firm of Barr; Unger and Mac

down: ‘ion’ Broad Street. I represent: Steve Stewart

individually,; ds well as the corporate defendant. ISL

Development; LLC: And you will learn in the ¢oursé: of the

other is & geritleman named Adam Salis. It's a .California

LLC. And:Mr. Salis is. a California attoraey. So Mr. Stewart

i§ here to te ', but .48 well as in his

1* capacity as a member ‘of ISL:

‘THE COURT: Okay. ‘Thank you :so much:y Do you :all

Want t6 give any opening statements oz get right to the

MR. FLYNN: Your Honor, I think my opening statement

is probably in my i
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L THE COURT: And. T Have tead both ‘pretrial briefs. I

16 bit familiss with What's
3| ‘going on, 8o if you want -fo jump right dn, that's fine with

4. | e !

5 | MR. FLYNN: T will ¢all my first witness. If it's

6 | okay with ‘thé Court; I will référ to her as Amanda.

7 AVANDA: EDWARDS GRIFEITH;:

g | having been duly sworny testifies as; follows:
g DIRECT EXAMINATION:
10 | BY MRy FLYNN:

a1, Q  So; Amanda; you st

£ the

12 | Can you ‘tell the judge where you grew up:
13 A. T was born.and raised in Charleston on Gadsden.

Strest; which ‘T° néte is @round the corney from Mr. Stéwart's

residencey My f
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churches; commercial buildings;.

| she's a theater lighting technician.

Q. And what type of historical -- rehabilitation

architectural?

A. T do. Bnd my dinitial practice, I did @ lot of that

investment tax: ¢redit projects on King Street. T usually

don't do résidences, but I will if T like you; méstly

thinds like that: Eor

:ifistance, Middleton Place .is .a client of mine.

‘0. And so you are semi-retired, means yoéu are still

practicing architecture?

A. Still a little bit.
Std11l licensed /in South Carolina?
T am still licensed.

Q.
A
‘Qr  When was the first time that you met Mr:. Stewart?
A

I have a -- we .havé: a mutual friend who was working

on. his house during his renovation, .And we were going out,

fo¥ drinks ‘dnd so he joingd us.

‘0. Okay. Who wWas the mutual friend?

Q.  And whag idoes: Gino do?

A. He's a locksmith.
Q. And wheri would that have ‘been?
AL 2012

Q. In the summertime?

A,  Okay:
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@.  Okay. All right. So tell me, ‘and you.met Mr.

‘Stewart. and his wife?

A. 1 have never met his wife..
Q.  Oksy. -and wHére were they living «at the time?

A, At 60 Montague, I believe:. No: They were in

.another house, because they were in construction.

@.  Did you bhave any role in the rehabilitation of 60
Montagie? |

?A;. T ‘did not.

0. Okay. And so when you first met with him, it wds
thraughveingﬁ And then after that; did you see Mr:
StewaxtWr—gyou*vé-never'metvhis.wi%é, but?did,you see Mr.
StewartLirdm3timéWtﬁ‘tiﬁé'érduhd.thé‘ﬁéighbbrhﬁodf oF @hat.:
was your relationship?

A. Through Gino, I think we had dinrer a féw times;
arinks.

0. What was the first time that you understood what Mr.

A. Oh, he told me initially about. his project that:he
had. completed in Galifornia, and moved here. And he's done &
gqupievoﬁurenovatioﬁ pfbjedts“ﬁéréu

Qs Okay: What was ‘the ﬁéﬁﬁf@ﬁéf*hisfwofkf.ﬁbiyaur?

understanding?

A. Well, he initially is a plumber, and then became a

- general corittactor, and did. & large development ‘project in

142




10 .
71
12
13
14
45
16 :" :

i

27

23: |

25 |

‘that I will refew to it as the Whittier project?

California.

@. ‘What  was he weorking on at the ti

Was' hHe retired.
when you met: him?

A. T don't believe so, but he was =* the renovation, of

his house was & full-time project.

Q.. Okay: What was your iinderstanding about the: project

‘K. It was an assisted living facility in Orange County

0.  And what was: your underst

tole in ‘that project?
B That ‘he ‘was the ,8eyeiope',_r'.
0y What else did you learn from Mr. Stewart about that

project?

this :was heec

Q. and whor

s "they” that yow are: referrdng: .

A INdan: and. Steve.

et ndai?

I, have ot

g
A
Q. :How 'do ‘you pronounce: his: last ‘name?
A

Salds.:
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talk about the spe

lop

Q.  Okay. -And did yon ever .spedk with: Adem-over the:

A. We had & phone conferetice once. T don't recall any
other phone calls.
Q:  And what was: the name of the organization that Adam

and ‘Mru Stewart. worked with?

A:  ISL Development, LLCy

Q. ©Okay: So when you first learned about that;, about

what he «did for a living iand he talked with you about ISL and

‘the Wbi@ﬁiéripﬁéjéétj-ﬁiaﬁhé?atvtﬁat-timegaskuﬁqu&iiiyouﬁwe;e

ney to ‘the project?

A.  Well, he was vetting me as an dnvestor.

Q.  Is that something that yow -~ how did that

ask you?

K. No. He made a very professional presentation about

‘the project.

0. .And s6‘how did that unfold, generally? And we will

¢ docurents: and the e~mails and things:

like that; butijust; & did ‘that. process

‘unfold?
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T ‘Believe we met: at

A: Tt was At aft IREEIEL meetifng.

Q.  Bnd what: is the:nature of your persecnal invest

PoFtfolio? Is it-all in a trust or dis it in stocks or do you

) real estate?

‘

A. 1 have real estaté investments and I Nave a

‘portfolio managed: by Raymond James:

Q. Have you engaged in. any investment activity or

ldaned 4ny money to projects like this outside iof your

sprofessiondl serviceés people before?

A.  No.
Q.  What made you decide to lend ‘the money to Mr.
Stewaft and Mr. Salis 4nd theip organization?

A. Well; at the tifié he wa§ dbing the development

project, I was in the middle of doing estate planning .due to

health concerns. ‘And I was lodking for ways to augment: my.

OF High Yats

the: time.

& Well, Pt didnit seen that risky toome at

tHat? How 'was it proposed. to you?

A.. ‘They: were very professional what they were doingw

All the: dnformation about ‘the: project was right.on: You

“kricw;, ‘He rétained professionals, engineers, architects to

145




13
14 :
15 |
16 |
17|
18.
19
-
21 |
22
2gff

25 |

11

' completion. .And the numbers looked really :go

Work with him. 'Thé plans were very -already developed. And

he had plans for managing the facility, -should it go to

Q. Bnd ‘when' yow say “he" and “they", wyow are referring

Q. What was your understanding .as «to ‘Mr. ‘Stewart’s :role-

role with. that ISL?
A.  That He ‘wds doing all the development, ‘the:

entitléments;, the Zonifg, hiring the architects and

engineers.

@. Was he an owner of ISL?

A. He w88 @ hmanager.

0. Okay, ILet ie réfer you to the exbibit book. And we

will start out with: Exh v 1w And 1 will have you teéll

the Court: what Exhibit: .1 is. &nd you can ‘take a minute: to
EefreShuyoafurécbliéctidnp I_doﬁﬁtyeggegtngu;to;memorize
this entire bobk, bUt if you can sort of review that and tell

the Court what Exhibit

fi@f
A.  It's a memorandum of understanding which: also

accompanied. the promissory note. And it outlines what I and.

'ISL Development would: do: going: forward..

Q. Okay:

‘A.. .Andoutlines the terms of i

0+  And what was: your == what, was youxr understanding of
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.of ‘understanding; did: you have any:

12

| tne propesal that you would.become an. investor as: opposed, to

a lender in fhis projéct as outlined in that?

A. That we would discuss it: late
Q.. Okay. ‘That you and Mr. Stewart: would discuss it?
A. UKshuh, ‘and Adaf..

s, OKay: MALL right. When ¥6u igned this memoranduf

‘you were never: going to convert this loan to an investment;
‘ot you wete absolutely :going té convert this to an
investment?”

A I didn't

know' gither way.
Q.  Okay. Let's turn to Exhibit 2. And describe ‘to the:
Court. what that. is.

A.  DrORIESSEY Hotel for 200,000, with iiiterest of 12

percent paid in Arfears and decélération pré-payment should

ﬁhey&wiﬁh«

‘0.  And what date did you lenter it

A:  December ;27th, 2012

back to ExHibit 1, was that

. Yes.
Q. D& you remenber == sitting here today, :do you

remember s

Jring’ Ehese: two documénts?
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‘tefms that it was to be repa

brought i

Q.. And. so: you are not aware? Say mo..
A.  Ne.

And. your understanding is: Mr. Stewart is nota

No
Q.  Mr. Salis?

in, Was it your ‘nderstanding Mr. Salis had

prepared ‘this document?

K. Yes, it was my-understanding ‘that he did:all the
writing..

0. Okay. What typé of input did you have in this? Did

you; for example, demand a certain afiount of interést rate?

A.  No.

Q. iOkay. &nd any penaltyirate oz anything like tha

mand. a- specific term?

¢, And-this == so this promissory note; it shows by its

‘tor you. on; taceerding to

‘parsgraph 1B, Que and payable on March 31, 2013. 8o that.
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wolild havé béeen a 90%aay§pfom£530ryfnbte?

A:  Yes:

ety

0. What was your understanding that ‘théy wére going

| £6 =+ “that ‘they needed money for 90 days to: do? Why did they

| iHiged: 90-day ‘money?

A. They had invoicés théy had ‘t6 ‘pay. And thére was .an

‘option con the land coming up: And Mi: Stewart needed to be

‘paid.

Q; Okay. And when you signed.this: =~ when you signed

£Hé memoranduin of ulderstanaing: and. they signed the

promissory note; ‘was, it your: uhder that’ they fully’

intended to repay you according to that mote?
Ae Yes.

t dtself, so

g, Just to add & little color to the proje
your understanding was, and jyou will destribe to. the Court
that ;ISL owned land already or .it jpurchased?

A.  Optiocns. z—

MR. BARR: Excuse.me, Your Honor. 1. realize we are

nonjury,: but counsel is tes

fying. Could we sbject: tor

eading;

‘THE COURT: Let her do ‘the bulk of the answer.. Go
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A, THat the land was: opticned.

9. What was your understanding again ‘as ‘tg why ‘they

| needed short=term: funds?

B. ‘Well, thére was an: option coming up that needed to

be éxtended. And T believe they Had significant

architectural éhgineering fées' that needsd to be paids

Q. ALl right. 'So let!s turn to Exhibit 3u

ermail == by the way, for the Court's. edification; sometimes:

these &-mails aré -= it Always takes me -- iin my Outloock

‘systéem $t shows, ‘I think, ‘most recent fifst, and then it goes

sequentially’ from there. So'if you will bear that i

‘We are determining which one:was fixst, but dit's my

‘inderstanding == $o this was an e-mail From Adam: Salis to

§teve Stewart. And it was datéd Décember 26th of 2012. And

id you receive t

Q. From wWhom?

L copied to met frof (Adar.

K. Yes.

9. And you've reviewed this before, before krial?
A

Q.  Can you describe for the Courty generally, what:the
content of this e-mail was, what: the purpose was?

K. Well, theyihad,three'waysfﬁhatxwe could make :money
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16

and build the project; and to raise capital using the EB-5

program and. ¢btain bank financing for the balance of the

‘projécts

Qs  ARd y6u ‘regeived this the day before you signed the
note?

A, Yes.

Q. WHE tﬁéreiaggthing in this e=mail ‘that gave iyou
coricern ‘and cau§ed’ you: to dquestiohn: whether you ‘skould s:u;n
the note?

A, No.

MR. FLYNN: And, Your«ﬁonark:thgcuvgo_to'ébeut

Just -= they are separated by blue pages.

Sor T'm: just. going ‘to go one after ‘the other:
Sodf yow will turn to the next e-mail. Your Honor;

I Will keep the pacé going.. We are not. going: to goi.through,

£y Gher Like this.

0: So tell,

. I had .requested == my attorney had ré:

;réqyééﬁtﬁhészerafmngqagreémenﬁL;&ﬁgﬁ,1tis,ggga§5a@ﬁwgﬁﬁa§%

@d. based on' §otie concerns I had had.

Excuse fiew /I hate t6 interrupt, buts what

‘page are ‘we onz

MR.. FLYNN: Exhibit 3, and this is the second --
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it's Exhibit ‘3.

‘MR BARR: Which &

‘MR.. FLYNN: Yes.

THE WITNESS: @nd T 'had ‘requested ‘the;paperwork for:

the Gthe¥ person Who Gave moHey to. the ISL Development.

BY ‘MR: FLYNN::

ZQ;; ﬁm~ihv@§t9¥?

A. T dén't believe so. I believe it was a loan.

Q. S6 you.ménticned the Sperating .agreement. Firsti of

A Ta S0, Chakerl = \

Q. And he’s here in Charleston?

A:  COErett.

Q. Prior to this' e-mail, Had you received a draft
ggegat«ing agreement?

A, Yes.

Q. Ang then you discussed that with whom?

A.  Bteve.

0. You made some ¢hanges, is what you. sa

Ao’ that you needed additicnal information?
K. I had aéked £of a Copy Of the mote. signed by Mary

£y “that: that had

Q. Who ‘d's Mary Carolyn?
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Ay Steve's wife.

MR. FLYNN: All right. We will turn 'to the next.

- sg-mail, which is == also, Your Honor; it's Bates stamp Amanda

Gryffirh 92 4n the lower rightﬁhaﬁdgﬂorneg; for Ehe record,
BY MR. FLYNN:

Q. So this mext one I see is dated December 27th, 2012.
Dp‘ycu*ﬁe¢9qﬁize:this document? |

Av YeSa

. What i tHi§ document? I'm sorry. What is this
document? What is this e-mail?

A. It's forwarded the 'signed note and memorandum of
ﬁﬁdersténding for my signature.

0. Okay. And the signed note, what was'your
understanding, what iété was that?

A.  The promissory note:

Q. Okay, promissory note, Exhibit:1l; or Exhibit 2?

As Yesu |

0. And the mensrandum of understanding, Exhibit. 12

A 5é&¥fag@in,

s

Q. Ard thé m@mQ§andﬁm'Ofﬁuﬁdﬁﬁﬁﬁanﬁingf§m  S e

A Yéu.

0. So those were Just trangférred to you. Next page,
which is Ananda Griffith 99, and What is £HIS docifient?

2. Information for whex&;iﬂshagldggige the moneys

@, ALl right. And the next document, Amanda 1002

A
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the money they need is a 1itt

19
A. The request for the wire.

©. And 101, the ‘page after that?

A. The information whers: it was wired to the Wells

Fargo Bank.

Q.. .ggd*ﬁhaﬁj%;whaﬁ I'm refer tow

K. ‘Thank you.

Q. All right. Let's go to 102, who are Mike and Maud?

A. The owners of ‘the propérty ‘for the Whittier
developmenﬁ.

Q. Okay. vﬁﬁﬁ.db1yau»recoqnizefihgﬁnext page; 1032

By Yesw m

Qo What was this document?

A. To exercise the fiyst option:

Q. Okay. What did this tell you, jusk in general
terms?

A, TH&E they BEill had the property under ‘control and
the right_to;purchase, |

g, Next page, 104, Amanda Griffith 104, tell me what
tHat document is. Starts out wﬁﬁhf”ﬁgppypnew‘yearﬁi

A+ It .says that I reVviewed: my financial situation, and

‘e bit more than I .am
comfortable with, and could ‘they be sure they needed the
sntire 750,000, which is what they wanted me to invest.

0 Was ‘that described. in. the promissory hote, 0F where

did ‘the 700 -- I haven't heard 750 yet. Where did that) come
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£rom?

A. Noy this was discussions between 'us that were

. ongoing..

Q. Was this $750,000 proposal, that was =~ they wanted

invest andther $750,0007

t's ses —-

‘K.  THer the second e=mail is just :about -what they've

bedn p o

Qv And tha -—. ‘actually, the:one from

Adam?

Bes gorrect..

‘0s  Actually, for the record, that came first, right?

Q0. All right. [Next one, Amanda 106:
MR. BARR: Bates page, please:
MR. FLYNN: 106.
THE WITNESS: Taso Said I:needed a: lawyer in.

California. i igaying hets

going 'to try

HaS! E6HE up With.

BY MR: FLYNN:

0. And what was the - why did you need the California

. Lavyer?

K. Bécause the LLC is registered in California; was:
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Yegisterea in: California.

Q.  Did:

A..

you wind up hiring -a- California lawyer?

‘He wanted:me to hire a California

Q.  Did you wind up hiring one? -

Ao T did not..

MR.
THE'
project.
BY MR. FLYNN:
Q. ALl

to exhibit ~=

22
23 |
24 |

25|

this esmail?

“This

-i's that

0.

| Stewart?

A

Okay

dn't move forwatd with the p

Okay .

BARR: I'm Sorry. What was the answer?

WITNESS: I didn't move forward with the

right. .Let's -« actually, we will skip-on down

skip past 109, 110, and we will go: to Amanda,

So that!s Thursday, .Jai - 10=. And what was

is an e-mail to. Steve at the: request of Mr..

. T Rave & Financial statement: for the

Did: you receive such a statement fromiMi:

T ¢annot recall.

Qs ,Lét*s‘moVaﬁen-tdgllé.

A

archite ctural

Q~ ::Aﬁd

This

{5 an ‘e-mail from Adam $iggesting small.

firms -- I .mean; excuse me, legal £iris for me.

you also then sent one at -the bottom half of
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2@;

<ing for s recent appre of the property.
Okay. The Whittier preperty?
Correct.

Why were gou asking for .all of this information?

For what purpose?

oo

For us to: ascertain the health .of the LLC and the

thirigs that had been said to me were iactually truthful.

Q
MR. FLYNN: Your Honor, once we get through this
Section = |
THE COURT: ‘Take: your time. Take. your time.

MR. FLYNN: -Okays

If anybody needs a. break; by the way;

JUst wave your hand, let me know:. In‘the meantime, we will,

Thats ia good point;. Amand

Q.

TS TG KW,
/56 Afdnds (GFifEIth. F15, tell me. whati ‘that is.

‘Who

& from?. Ahyway, it's abouti the:

" modified operating :agreement for ISL and: the appraisal of the

 project; and the Henderson: line and the memorandum of
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understandings
Q.. So this ds:an:e-mail from, you to Mr. ‘Stewart?
A. Ts it? Okay.
Q. Well, I'm asking..
By XeEw

0. ALl right. And those are ~- were you dsking

questions of Mr. :Stewart?

A. T was asking f6r this information,

hers are Soms questions. Thé: qusstion is:

Will my $200,000 loan be rolled into the: capital when I sign
the agresment? I have some duestions about paragraphs: blah;
Blah: -AHd ‘the: T have. some «quéstions abodt ‘the management

fee .and what's gding to be left after the project -+ if the

project is sold, is there going to be any money leff over:.
Q. [For a guick change of pace;, let's turn to Exhibit:4;
TAb 4. You might put jyour thimb’ back-inm. We are going to

come back where: we

A. Bmended and restated operating agreement for ISL
Development, LLG, limited liability company.

Q. I8 ‘that: what youw were referring to in these e=mails?

Q. Who prepared that, documer

A. Adamw Salis.
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yous’ thumb on: it, 115. There, Tell the Court what that

‘e=-mail String is. I'm sorry. That was ‘the. one we just did.

Beg your jpardon. Let's go tol 117

A.. 'This is an e-mail confirming a conference call with

‘my CPA, Jon. Beauston.

Q.  You said John Beauston?
K. Hé's & certified public actountant, my CPA.
©:  Howde you SpEll that?

K.,  B-e=asus=s-t-o-n.

Q: Is he & local =-

A: Yes: Tican't veménber the name of Wiy flem,
Q¢ How long had you worked with Mr. Beauston?
% And. does he handle your personal finances?

A. He doés; his firm does.

0. And flipping to Amands GRiEFIEN 119, it-looks like

this may have been cut off. But do yoi recall regeiving that
docuient? ‘What is that document?
A.  That's a Financial statement, the: balance sheet for

the de

felobment: conpany £6¢ TS Developrent.
G. AL zhght. Let's skip to ~ us VALL skip past 97,
and go! to Amanda. Griffith 121. So tell me -~ tell ‘the Court

WHAt this e=mail is. Tet me == agaiﬂ;.ta*sonE oi'give'myséif

& framework; o it says: Jandary 16th, 2013, 5:17 a.m..Amanda

| Griffith wrote. You ses that?
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B Yes.
Q: That was your e-mail?

A. That was the beginning of Steve's e-mail that

* included. what: 1 had e-mailed him.

Q. Okay. And you recall sending that e-mail?
As I do:

§. Tell the Coutt what yoi sitote in that e-mail.
A. This is ‘the /condensation ‘of ‘our mesting, the

CoHferenice call that we had at John Beauston's office. And

he Had some concerns about the developmént company. And he,

number one, said that he thought that because 1 had to borrow
thEugagiﬁal,tOTgQﬁtribute/-ﬁhaﬁ this would be too expénsivée
for mé and it wdﬁi&;m&xaoutrmyﬂborrawing;qapability;

Het @lse said that he has other clients that are in

e that 4o these types

much better financial situation: than

the money, that they would have much greater: than. a 50
percént membership; that if we were getting additional
investors, .my percentagé of ownership would be dilutéd in the |
future; and that based on the risk involved; that my
invaétment wonld normally be much higher .and that. I would be
@ managex.

Q. AL Ifl ghts
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" recedve in the future.

 interest, I :mean,; preferred payment; and that my goal,

':;inﬁcigaisandsmy"pgrv

walue of my portfolio wentidown, I -would have to put: in

Supplement: £6 ny Ancome and hot -sémething that: T would

They ‘wére asking mé ¥o take preferred

to lose my capital, but make a little:money, and I didn't see

| ‘héw the: proposal ‘dddressed that, that I was happy to loan him.

$200,000 if he pérsonally agreed, if he personally guaranteed.

‘the loan, and ‘that I wished him thé best:

@ 3And»wﬁatwy99¢x¢ujgéﬁ talked -about Was from the last
paragraph of that, that was your personal work; that's what
you ‘wanted ‘to communicate?

_Ab. Yes:

0. So tell the ‘Court what that means in pldin English.

A.  In order for me ‘to borrow the money; I :actually have
the portfelic that would cover this loan, but. it was

& By Wy -A4vESOE Kot te liguidate my positions: in my |

Ii was going' Lo borrow against my

poriowing capacity.

‘And ohe Of the! coficerns was that 4f the appraised

wvalue .of the property went déwn, then I would actually ‘have

to put more money dinto my portfelic -— I mean, the dppraised:
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‘L | dnjection of capital to cover the load.

2 ©.. .And when: you refer to-the ldan, that's the 5502

3] A.. Correct, |
4 Q. .And s6 what is the upshot?
5 A, I Was unablé to invest in the project.

6| Q- And what's your understanding about: what happens?
7| ‘Because you said, T .am.not going to invest, what happens

g | ‘thén? What's your status at that point?

g A Well, much later; I realized they weren't able to

90, | find any other inves

11 | understood the project =- problem with the EB-5 financing

pased on' the: EB<5 HUD, program, that the project wouldn't igo

13 | forwards

g4 Q.  Okay. Tell the Co '}wﬁgﬁ'ypu_aréexéferring“té with

15 | EB=5 and problems. What

16 A. EB=5 is a HUD project ‘that allows areas in the.

19 | card.

20| @. ALl wight. And was (that =- was it your

21 ;:ﬁhdetst&hding'thét;wasfgoih§ tbfbéwused5iﬁf%hevWﬁiﬁiﬁeﬁ

23 A. Correct; that Adam had pote:

al investors 'that: fit
24 | that.

25 Q. Andwhat you had just testified to was =— what was:
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‘on ‘page’ Amanda; Griff

23 |

your undérstanding at that point with respect to EB=57 Was

that. going forward, or. -

A. No. There was some .problem with it

ireeall what the problem wag. But I thought perhaps that

Orange County no ‘lénger qualified as a ‘disadvantaged ‘area.

Q. ALl right. L&t's go back o the text ‘6f jour e=mail

ith 122

fie What you meant by that line.

MR, BARR: Objéction, Yeur Honér:. I believe that.

guestion.

COURT: ALl wight.
BY MR. FLYNN:s |
‘0. Let's .go down to the.remainder of that page: What

A% 2= can you identify that ‘document?

i, that,. 6f course, he will certainly iguarantee t
2005000, &id ¢ appréciates my help ‘and consideration.

0

e 550
A. Steve Stewart.

@. Why 'did you need to :get:a personal, guarantee?
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A. We 'had been talking about this all alongi -that. he

' was: involved and that ‘he personally would icover my -expenses.

Q. ‘Was Mp. Stewart angry with

1 that Yo weren't

| dnvesting &t that point?

A Doesnlt appear 50, Do.

0. And Iet's turs to Amahda Griffith 124. 8o starting

~:on January 30th, 2013; do you recognize that esmail? T beg

'your pardon., There's two references on that date:

A. The January 30th?

Yes, so ‘after that part right there.

‘sceive ‘His esmail’?

Qs
A.  About "I'm sorry T didn’t

Yes. If you can tell the Co

What that e-mail is.
D&: §6t- recognize that e=mail?
A. NI appreciate you respondifg to me o guickly and I

appreciate wyour guaranteeing the.loan -of 200:000."

This is.from you to whom?

ol
" B,  From Stever Stewart ‘to me.

""""

0., ‘Frei == well, let's see. You said from Steve

Stewart to you?

A, :Oh, me to Steves I'r

9. Okay.
A, You are wearing mé down.

§. Okay. ALl right: That's the last of Exhibit 3. So

‘that's @ good summarys

So: the initial note ‘was to be repaid on March 31,
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 2013. Did you Havé any problem:extending the terms of that

personal guarantee?
MR. BARR: Objection:
THE COURT: What's the objection?
MR.. ‘BARR: I withdraw it.
THE COURT: G6 ahtad. You can answer the question.

THE WITNESS: NOu

BY MB. FLYNN:-

Q. Téiiitﬁéggoﬁrtiwﬁy]
A; Becaiuse they wére going to contintie to pay me.
Qv Pay you? |
A. Interest onmy loan:
Q. & right. What. was your understanding of the loan
A. It was a 12 percent dnterest only paid in afrears
starting on the Ist of February of 2013

‘9. And how long did you intend for that. loan to

Gontiniie?

N:  UBELL they Bepaid e,

A1 rights

id iyow xeceive payments of interest?

Let me =- let's skip through, ‘save some time. Do

0.
A. I did.
Q.

you need water?
A. I have some right here. How did you know? Do I

have a ifrog in my voice?
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Qi
payments

A,

0.

basis2

Q.

‘year?

A

Q.

No.. All r&gh&, aDidﬁypu expect to receive interest
on,é;méﬁthly'baSis?

Correct:

And did you receive interest payments oh a monthly

They were sporadich

So $200,000 note at 12 percent would be ‘how much: per

| 24,000..

Qkay. How much per month?

1,200 —= 06, 2,400, or* 2,000

All right. .Just testing you.

I did have algebra.

So. you: were expeating'SZ,Gﬁnger‘month'%~
Correct.

=~ in analyzed interest: And so how did you

receive =-*WhateVQr*p§ymenﬁsvau did receive; how-did they

A

Az

In a check, by’ check:

And was that mailed to you?
Sonetifss.

How elsé did ‘you receive it?

It ¢ame réguldrly at first. And then T. would

receive it in; like; two-month increments.:

B,

And so-gt;%hat,poinﬁf were the checks mailed from 60
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Montaglie to- your residence here in. Charkeéston?.
Ao Correct:
0. And -who ‘wrote ‘those chGQRSLto\ypg?
A Steven. Stewart.

©.  Was that out of his ownl personal dccounti or an ISL

agcount?

A, ISLu

9. ALl right. Okay. Let's fast-forward to November
75?? of 2013: So What"s youtr recollection of the status of
your interest payments at that point?.

A.  They hadn't been made for one: or two or: three
montﬂéy'i‘m'ﬁﬁt:surﬁfhbw,muahw

Q. Did you have discussions ‘with'Mf. Stewart about the

‘next payment?

Q. Tell me -- tell the Court about that.

A.  Well, hé& agresd to pay fie in Novenmber. He asked me

£o- hold 'the check Hntil aftér the first of the 'year, which T

 agreed, to dox

. Did you receive @ check?
» Gl did. :

gor
A
g, And did you comply With' the request?
A

+ 1 did.
Q. ?AndgwhstshaPp?neéfwﬁeﬁ‘You'PﬁﬁSﬁgﬁed that ko yonr

bank for deposit?
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22

Ao

my check

o
A.
Q-

that Mr:

the note

1t boudnced,

Did you -communicate with Mr. Stewart after that?

‘ Ye MS‘_{.,:

_And ‘tell. the Court about that exéhange;

There was no money.

Well, explain that to the Court, what your

Undérstanding was at that point.

Myﬁreéoll@ttibn~is_that there were mno funds to cover
and there would not. be in the future.

From?

1SL Development.

Okay. &And at. that point, was it your ‘understanding
;gpéﬁgggahéd"perSOnally gliaranteed. the repayment of

to you?

- MR. BARR: Objection.

record.

Q.

.

THE WITNESS® Yes.
MR. BARR: Leading.

THE COURT: Strike that last guestion £rom the

‘And Just 'you want. to. rephrase ity you may, or you

on, whichever you want.

MR. FLYNN: Thank you, Your Honor.

BY MR. ELYNN:.

If 1sL didn't have any moneyy how did you expect to

 get wepaid in January of 20147

Future ‘developmént projects.
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Q. ‘ARd from ISLor from Mr. Stewart?

A. ISL was disbanded: And thete were new .ILCs formed:

 for: their future: development.

Q. Did Mr. Stewart. or:Mr. Salis requ

~ ‘that; T prepare: this letter?

R Yes.

0%, WHt was your intention in doing so? Tell the

Coupt .

A. To get back my money:

A Yes.

. Exhibit 82

s

LU §OTEY, S&Y again. Exhibit. 82

S <

9 kay

Do you ixecognize ‘that document?

Vel

B

Q. What ds that?

A. It's the promissory noté: th,

S iWe ‘saw dn previous

exhibit.
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Q.. Exhibit 8, I'm S0rry:
Q. There you go.
K. Oh, keep: going, okay.

Q. YeaW. I'msorry. You locked.at Exhibit A. And I
A, B; okay. This s a letter to you from Steven

Q. Okay. ALY right. What ‘was your understanding from

A,  That Mr. Stewart was pretty angry. And I vwas
responisible for! everything ‘that: went wrong, ‘and ‘that he was
g6inig o dctively pursue: £ that. he would be vigorously:

1£ against iy Claim.

Q. Let"s ‘turn. to Exhibit 9. Do you :

Ao  Fo¥ 45050002

Bo you recsgnize that. documents?

Tell the ¢¢

<& promissery: fote for 450,000 from the

anily TEOSt ‘dated December 29th, 2000

0. And what, is your {inderstanding of the == what is the
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- trustee.

0. So when yoi présested the §6,000 check. dated

November 5th ‘of 2013; from ISL: when you tried to deposit: that

And it bounced,. did ‘you ‘ever receive any more money; interest

OF principal or afy other ‘money’ from Mr. Stewart ;‘\pe‘vrs'on;a_'l‘l‘yf?'

N 0 ¥

Q. 15 it your -- so we did the math e And you

said 200,000 times 12 percent :i's how much. pex year?

A 24,000,

Q. Okay. Without a calculator, so we've igot last
iﬁtegest;ygugxegaiy%ﬁfWa5=in.2Q”3ir§§“5l4@ Y15 *16y 17 'and
"18, S0 the interest that you would have expected over five
yeats would Have been how much? Just tell me what the

and T will ==

I can’t:do thdt in my head.

‘MR: BARRE Ttvs 120w

so 1207

& amoUAt: that you expect: Mr.
‘Stewart: to pay you in interest?

A.  Yes, ‘plus attorney's fees.
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respect to what percentage I would take

¢. Okay, And what i§ yéur agreement with-me: with

£ this?

BA.  That you would get: a third ‘of what I .receiveds:

Q. And $6 your damages, what you are seeking’ from Mr.

‘Stewart as: personal gﬁa%éntﬁf@&@2200;&0@5§ﬁ£px$ﬁd£§al,

correct?

Qw 120,000 in interest?
An Yes:
Q. So that's 320,000, plus one-third of that amount,

one-third. of 320,000 as .attorney's fee

A.  Correct.
Q. T that the summary of what youri damages are today?

Q. Do iyow believe that Mr: Ste iable to you 't

pay that personally?

A g dos

0. Do yoil“tecognizé Mr. Stewart in. thé ‘courtroom today?

A. Yes.

MR. FLYNN: Okay. Your Homor; ati thispeint,; I will

T .will turn OVEr to counsel £6F crosgTexamination.

Ms -Griffith, Mr. Barr is going

to ask you some questions as well: ‘Thank you:
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THE COURT: Do yow want o ‘take five minutes? We

| will take about fiveiminite break. ‘And yow are free ‘to leave

the witness stand: iist don't disciss the case With angbody,

- iplease, Ms. Griffith.

(Whereupon, @ recess transpired.)

CROSS-EXAMINATION

ecture practice?

53

At one’ time, were you the architect, for the City?

I was.

Q. I-thought that was the case: And as an, drc

you are ‘accustomed: to: working -with other professionals; in the: |
development field; isn't that correct?
A;  Correct:

of construction; but also the dynamics of the permitting
required £o get & ‘construction ‘project: off: the ground?

Qi I.believe that you met Mr. Stewart through your
mutual, friend, :Gino:Kollar? T:think you've said that:
K. Cofretts

Q. ANG you knéw Mp. Stewart casually and socially after

K. Correct.
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¢. And isR't it ‘€6ri&ct that Mr. Kollar suggested that
you might be interested in: investing in this _i_:‘;'}rqj’.'ect?
A. Not to my recollection:

Q. Okay. &nd you and, Steve: had at.least, two meetings

& Yol discussed the substance of the proposed. investment?
A.  Yes.

§.. And I think one was at Charleston Place?

¥

I. don't recall. that one.
Q. And snothet was ati Folly Beach?
A The first ore was @t his home.

0. At his home; okey: And in the mesting with ur.

Stewart, whichever one it was; dsn't it correct: that you also
expressed an interest in investing in this project?

Av Yes.

§. #nd you te it you thought you might have as

mich ias $750,000 to:inve
., Gorrect.

Qs [Because you understood, a8 yow previously testified,

that that was at least the liquid part of your portfolio?

., Yes.

Q. At least you Hhad access to it?

A. They were looking for a million, but I didn't have

. ‘that much:

9. Correct. And prior to your:
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2012, you were provided with information about:the projects

isntt tHat correéct?

0.  And you saw that ail -t}

perniEEing hac: been obtaineds

0+ That s to:say, all the entitlemehtsy 'is that
A. IV ot . Sure about: all. of them, buti there was
Substantial work “that had been done.

‘Q:  Let’s talk about that term theri just so. that :the!

record is clear. What is your understanding of what

constitutes entitlements: in the context ‘of a land

Q. Wag Hot what?

»

Major thrust Of a Whittisr project.

£ a majer t

Q. What did syou mean;. .1t Wdf’
A

facility was going o & gwned. and ~"leé‘r@t”eid_(__'zbyzz 88

, ‘that that was: the active 'thrust of the

development; that there:weré other options; but

where ‘the project was moving.
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of ‘hoops jyou have forjump through to:get t

property: is zo

Q. Ok&ys Maybe we got cross-wired there, I had asked.

you o explain uhat 4§ fieant by entitlements.

A. I'm really not familiar with this

Q.. Oh, I'msorry. I thought you used it in a question:

. back ey

A.

‘he means when he says, entitlements:

Q:  S¢ you aré saying that as am architect and one
dealing in the land development field, you were not: familiar

with the ‘term "entitlements”?

A. No. I've never had an investor who made capit
ihiprovements on his project by entitlements, and then flipped |
it with that in mind.

O« Are you awaré, though, that developers do that? Let

me ask the guestion:this way. You unt

exaiple,. i you wanted to develop & plece of land here in -

Yot 's say we wWanted to develop a hotel, to make it good and;

There are a mumbef

e on ‘the peninsiila ci

A. Right..

~

0. AAd; 1'fesn, you've got to make sure that the

he categéry that fwould permit it tor be

placed in a, hotel, overlay?

A Correct.
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i] Q.. Thén youlve got to: go to the planning commission?
2 " A,  Rights

3 | O And then to get it put. ln the overlay, and then

g | vourwe got to go to the board of zoning appeals to get a
5| special ex¢eption permiti

6 2. Correct:

7 ‘0.  And if some sort of rezofing is needed, that needs
8| to go to ity council.

a6 ¢: Bnd all & ££; Who 1§ implicated in

1% | that, are the .planning staff and the eng
‘12 | <compliance has to be shown for parking; traffic control: You

13| aré shaking your’ head. You agree?

15 |. 0. So if:you:are not Familiar with this teéim

¥6 | “entitlements", do yow understand that; nevertheless; that

20¢| previeusly was what he was contributing to the project
21 | it nad value.
22| Qs You are saying ==

23 | 4.  The value for the work he: had done doing those

21| things was his contribution to. the: development.

251 Q- You told me when'we crossed :in theihall that yow
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seeking funding .

9 |

were hard of hearing: And T told you T am tos. 'So you said:
Mr. Stewart told that you?

A. No, I understood that:

Qe+ You -understésd that?

K. The docufisnts Say that.

Q.

sfore this cenversation about

your becoming an investors ‘that Mr. Stewart had put;a lot of

effort inté: obtaining == I%m: going: to use the term "those:
entitlements” in Califoraia?
A.  Corfect.

©. And you understood ‘that a number of eng

architects and planiiers Had been, involved. And you saw:
some -

A. Plans, correct.

0. == some plans: that were already in place: AndiI1

think you've already said that you understood that -those are

| expensive:. Bnd you wWére ‘told that ‘part of the reason. for

invoices ‘that! thHey weren't
able yet ‘to pay?
A. Correct.

G. N&W, &t sofie ‘point in time, you wers also:told ‘that

- Mr: Stewart's wife's family had also invested in ISL ‘or made.

' .a. loan ito I8L?

B. ‘Correct.

Q. And you knew that was' $450,000%
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A. -COrfett.

©. IsA't it Eorréét then that come theé signitig up on
December the 27th of 2012, and that would ‘be of the
memorandum of understanding and, the promissory note; the
intent going forward was that ‘youw were :going’ to invest.
$750,000 as &n equity paticipant in TSL? ‘That's what the

‘MOU contemplated; o

A. Coxrect.
Q.. But because ‘these immediate invoices were due; you
weré §oing to make: & short-term loan of $200,000, icorrect?

A.  Corregt:

0. That would be:repayable in 90:

ys at 12 percent
interest?
Ao Co¥redt.

§ & pretty quick returi, {sA't it?

A. For:a loan; correct.

Q. And then again, contemplating that you would become

| an equity membet, ‘that: 200,000 wonld be rolled into your

86 You wonld; add ‘anéther: 550 ﬁﬁfmékéQYbﬁfftdiaiEQ@tx

B. Correct:
Q. YOW Agrée with: that?

Bl Ye‘s

'your' lawyer, correct? Was it Mr. Chakeris?
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A. ‘Chakeris. Not all along, only the next following ==

after the Tst of January.

0. I'msorry, what?
A. fot.all along. I only Began to consult aftér the

T$t Of Jéruary when we were looking ‘to sign the next

docurient...

Qe Okay: And. fec me

see then. I.di =-mails are

under’ Tab 3 in' the joint exhibit :notebook. And if youw will

Eufn £o the Bates page Amanda Griffith. 3 e-mail there,

THE COURT: Which tab?

MR, BARK: ‘Tab 3, Your Homor: It Will be Bates Page

are there. Are you on: the page?

AL Yesh

g. Okay. S& this was an ‘e=mail ‘from Adam to you on
December the 26th. So not Vel the MOU hHad been assigned

then; ‘isn't that. correct?

A. Correcti
Q. ’Atd e says on the second line, I'm attaching .for

riew and yout Attorney's review a revised opérating

the changes we made

‘to ‘the last version of the agreement: which Steve gave to. you
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petr: your request. Steve will call you tomorrow.morning to

try to set up a ‘call with you and your attorney to go over

‘these .documents.

So are you §aying then that you: never did: consult

with an: attorney?

B -Ivdén%t=thiﬂk;Iihaﬁvupfiqﬁfﬂisepqintn
0. Even béfore sigiiirg the MOU?

A: I didn't isign the MOA.

Q. Well, you didn't. sign ithe memorandum of
ifidéT§tanding?

A.  Unidefstanding;. ‘but not agreement.

:Q:  Yeah. Y¥You:signed the memorandum of understandlng i

is that correct?
A. 1 signed ‘the ==

Q. THat'S goiny te e Tab ..

of Ufderstanding.

‘So ‘Adam: Salis 45 sending the |

you. S6unds to me, I would suggest to youy it looks like he
asstiies you are already talking to.a lawyer
A, At this point; T did not. There was a great rush to

And: I ‘had not

retained an. attorney.

Qw . Anyhow, you agxeed that the e=mail says what it
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the LLO; femorandum of agreement: for the $200,00

. Einancial statement for the LLCs

He sent you tﬁéﬁ@Pérétiﬁg,aqfééments :He rencouraged

attorney, ‘correct?

A. Correct.

0. and wouldn't you.agree by doing’ that, Steve and

| AdEN, on BeWalf 6f ISL, were inviting an exchange of terms?

‘They weren't saying, take it or leave. it; were ‘they?

A.  No.
A Eorrects
Q. Now; let's fIip over to Béﬁé3ﬁ§ageu1151iﬁ’tﬁis same.
Tab 3. And tell me when you have reached the page:
A. I have.
MR. BARR: Your ‘Honor, are you thHere: with us?
THE COURTY AlmoSt. Got it.
BY. MR. BARR:
Q. Now, in your direct testimony; I think you told your

féh, Steve Stewart. Let meé ask you to revisit that.

Because you ave saying to whoever received this é-mail:

fiy buy ints

alfeady made, appraisal: of the éntitled property, land prices

an agreement. T've .asked. for .a

1 have; not received it.

$6 far my questions are -= now, isn*t it correct -that: that —-
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‘sjﬁéﬁ.iéviéiﬁigg’ﬁﬁé\édntéitfofjtﬁét,lthat“ybﬁieitﬁerusenﬁu

that to your lawyer or iyour CPA and not' to Steve? You

wouldn't |be: sending Steve ‘back the same documents he :sent. £o

‘you wWith these same questions, would you?

A. OKay: But T wouldn't be asking him the questions in
the mext paragraphs

0. Well, but wouldn't you be: asking:

‘professional is. reviewing' the documents to .answer those

ques!

Ay  Corrects

@,  Isn®t that right?
A. ALl right.

5o yow ate asking either your lawyer:or youz ‘CP

is; does this mean T'm going to ¥oll my 200 in the
Cagmﬁaithean sigﬁ2A

A. I understand what you are ;saying; yes:

Q. Esn't ‘that correct?

K:  Yes; bn January ‘thE 10tH.

©. :So you were ere. getting advice ‘at

then; January
A COPEEEt, that's what I reeall.

Qus ‘Bt &5 Of ‘that: date, would yow agree ‘that. you

had made a loan - to ISL of $200,0007

«Q:  And it was due and payable on March the 31st?
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| 10 xeads: No: modific

 Binding unless set forth.in writing signe

N. Correct:
0. And if you will turn to Bates Page 2 ==

A, of

Q.. I'm .sorry; Tab 2. Tab 2. Tell me: when:you are

‘thetes Are you there?

MR. BARR: YOUE Honor; &ré you with us?

THE COURT:

Uh=huh:
‘BY MR.. BARR:
Q. Tab 2 is the promissory note. And would you:agree

‘with me; going back to the last: page, that that»fs&iigned

only by ISL Development, LLC? You

A Correct.

Q. That is not a personal obligation of either of the
signers; s it?

A.  Personally; you mean?

Q YES

A, CETEEEt.

©.  And £hen go BacK ‘to ‘the second page. And paragraph

& sHall be valid o

- mAket.

PG you ‘tnderstatd what that meant?

A.  Correct:
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correct?

A.. Correct.

Q. .And you wnderstood that

‘of 2013, right?

B.  COrréct.

A.  Right.

Qi . And-moHthly ifterest-only: payments at /12 percent,

Correct..
Q. And then ‘it provides on the first.page of the

promissory note in paragraph 4, says that the maker, that's

ild ‘pay it 6ff earlier if they wanted to, correct?
A.  Correct:

7 do

Q. -And paragraph: 5 says that: if the meker; ISL

pay’ punietually wheh: 1t's due, any installment of principal or

interést of Sthet amount, the enfire sum is due, together

with accrued dnterest at ‘th

lection of "the .owner .and you
could demand payment. You understood that; zight?

ARE T Ehink you-did teéstify £ this effect in your

U Fédeived On this note

was from. ISL, on the:account of ISL; disn't that correct?®

e ‘Correct.
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Q. Now, 16t's §o back to Tab 3 afid to' the e~mail.

~ exchange ‘on January thé 16th of 2013, which would be
beginning at Bates Page 121. Just tell me when you are

' EHETe..

A, OR Tab 3; I just have page 1.

Q.  Beg:.pardoa?

A. On:Tab:3, I just have page 1l and 2.
You don't. have @ Bates page 1212

0

A, What tab @s @t?

0. Tab 3, Bates Page 121:
A

Thanks:. I still don't have 121. 'There. it

Flip ‘o¥er: to 122 now; which Is the .second page of

0

that. WNoW, wher this e=mail was written == 1 apologize. You |

have ‘to g6 Bagk t& fHe First pagé. This esmail was written.

on January ‘the 16th of 2013;
. Lor I‘AQCt.

0. Fréi you to Steéve Stewart and to Adam Salis?

The e-mail chain is & lit

& e :confusing.
A. T know.
.

IF Y5 g6 down to ithe bottom of the page, it says on

January the 16tH; 2013,=éﬁ©5{17fajﬁ¢lzhméh§a.Griff&tﬁ»

wrote ==

o Bﬁt that :mclude d inh :LS Ja I

qEvs a thread.
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Q. Right. Bit you aré writing == I'm just trying to

| establish, you are writing this on January the T6th?

A. Correct.
Q.. ‘To Steve Stéwart?
R. Correct.

Qi .And you .aré Wri

A.. Correct. I'm.an sarly riser.

Qs

page then; 56 s 6f this date, is it Hot! eorrect that. you' had

already made the loan to ISL:of $20050007
B Correct..

@. 1 think it was funded December the 28th, 'correct?

0. ZAnd it.was not -- .as of Ja

due, principal was not. yet due; is that gorrect?

B Corredt..

e

page 127, secondstorlast isentence, yow wrote: I am happy ‘to
Ténd ‘€he $200,000 'te you if you will personally quarantee the |
loan. Did I read that correctly?

B, Yes:

Q. Okay. Now, you did not:write; did you; ‘that if vou

personally guarantee the loan, I promise to extend the term;
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did you? ‘That!s not in those words, ‘is it?

0.  You:did mpt write in those words, .if .you personally

‘guarantee “the loan, I will loan you more; didyou?

0.  You did not write, T will agree to EXténd the

maturity date jof the loan; :did you?

Beis NG

‘you wrote this, the Ioan was still. due.and

payablée on Mareh the 31st?

A.  Yes.
Q.  So then Steve Stewart wrote, if we go .down on Bates;
page 122 Whete it saysy Hey, .Amanda, I can lcertainly

appreciaté [your concérns and 1 respect: your dedision. Of

A.  Yes.

- development to be accomplish

A. Yes.

Q- Then on Bates Page 123, at{fhe.thildfgaiagrapﬁ from.
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| @écision régarding the Whittie¥ projecti And will personally
. guarantee the $200, 000 note fof funds already advanted by

- ‘yow. .And that was ‘true, wasn't it?

A. Y.

Qv It Had slready been advanced by you. So in .exchange
for whatever Stéve said in this e-mail, ‘the only thing that
you said was, I am happy to lend ‘the $200,000 to you; isn't’
that COrrect?

A Yés.

Q. #nd that 200,000 had &lready been: loaned, correct?

A.  Correct.
Q. And it/ was not ‘due ‘for another month?

Ay COrTect.

THanK you: I ‘have no further’
questions:

MR. FLYNN: If I may redirect briefly:

REDIREGT EXAMINATION .

6.

Vias that this

Mafeh 3152
A:  Yes. TA addition to the e-mail, ‘we were verbally
‘speaking:

Q. Okay. .ALL pight.
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MR. BARRY I'm SOFEY. ‘Could I pick up that question

and answer® again? Forgive me for interrupting:

Yo uant the court

reporter to read back?

{Whereupon, tﬁe&ééurt;xgpdrter;pgaasmﬁhaflasﬁ
question &nd Enswer.)

Q. After March 31st,

cont

A. Correct.

Q. And after March 31st, did Mr. Stewart .continue to

have use of your 200,0002

A.  Correct.

MR, BARR: Excuse :me; Your-Honor: Ci

leadingi
THE. COURTY Ok&y:.

MR: FLYNN: ‘I thdfaw i't, Your Howor.

THE. COURT: Thank yous,
BY: MR.. FLYNN:
G-  Did you call the loan ‘on March. 3lst?

A:  No.

Q. You were asked about whether fyou had an attorney at

varicus points along the limer to: discuss the promissory note

tetms And things of that mature. Was it 'your decision to

decling t opportunity, your personal

decision?

A. Correct.
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You said it's your understanding that ISL ‘was
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Qs

‘#ctually operate this facility?

K. . Corféct. Oh, Wait. 1 den*t know. They might have:

formed a Hanagensnt company separate.
Q.  Okay. I know there was gome confusion in the

cross—examinatiom at that jpoint when you are talking -about

get yout poifit; 4cress’ to the Court regarding that.

A. Well, T understood that the work that Mr. Stewart

Would call it ==
o, kays

A. == or did call it back then.

Q. Did you understand that: your $200,000 was going to-

Stly paid to. Steve iStewart?

MR; BARR: Obj ny leading.

MR- IFLYNN: T will rephrase that.

| BY MR. FLYNN:

- »Whéﬁ?wég;yéﬁr‘qnagxét%ﬁdiﬁg,ﬁhét.th@¢$26Q4056:waﬁ

going to be used for in the project?

. “That Mr. Stewart was going to pay -

Anveices for ISL that were due
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6% And you weré ekay with ‘that?
A Yes:

0. You were asked if you: had -written specific t

‘the é=mail on page == let me gek that page here. If you want

| €6 f1ip to Tab 3, Anianda Griffith 122. I believe your

understandifig ‘0f the note with respect to:the 'due date: after

| you and Steve had communicatéd as ‘on ‘this page?

A

Q. For what Length of tife?

th: wa's mentioned.

0. ALl right. And that w

promissory note: terms?
A. CHrrect. It was clear that it wasn't ‘going to be

repaid by March 3lst.

Q. How have you beeh harmed by Mr. Stéwart's failure to

répay this note?
MR, BARR: Yous Henox, /I object. That's:not

resporgive to cross-examination.

Okay:

‘the amount. I don't.know what.you are ‘trying to garner. So
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‘on cross maybe, as; to monetary damages or othet

‘the :record that we have ==~ wé are sti

- iregarding whether' you met

I don’E know if ou totild Just little bit what'was proposed

MR. FLYNN: Tt s, but I will withdraw it for: this

mofent:

Your Homof, I would alse 1liké to just clarify for

Hg &5 to the

Exhibits: 1WEs ‘thHe record.

MR. BARR: ‘That's correct.
MR. FLYNN: I beliéve thers's no. objection.

MR. BARR: That's correct:

MR FLYNN: iS6 each: and. everything .
THE COURT: EVETything in the exhibits in the binder

will be :admitted into evidence without objection.

ved iin evidence:)

MR. BARR: We will just consider them joint: exhibits

ing’ to the tab numbers..

MR. FLYNN:
go through my notes: .

THE COURT! Téake your- time.
BY MR: FLYNN:

Q. ‘There was idiscussion during :

i‘Stéﬁé"s houses iAnddft~3éemed:t03mefa iﬁtiieﬁbit unclear:.

~—
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What is your recolYéction as to where mestings occurred

 between. you :and Mr: Stewart?

A. We met in Mr. Stewart's gazebo in hisipool in his

- garden and we' also imet at my Folly Beach.houses

0. ALl rigHt. Afd you were: living out at, Folly Beach

at that time?

B. My residence was in Edisto.
Q.  Okay.

It"s @ Second hofe.

Okay: You $till have: that second home?

L <2

Q . Why' not 7
A. T had 6 ‘sell it to pay this loan off.

MR, FLYNN: Your Homor, T think those are all the:

tions that I have £

§ Griffith At this point.

THE COURT: Okay. ‘Any recross?

MR. BARR: Yes, ma'am. Very briefly.
RECROSS-EXAMINATION

0. Ms. Griffith, you might recall I ‘asked the court

:ﬁﬁéﬁé&ﬁtﬁéﬁ. o reresd d , questlon bac‘fk becau%e I Was llttle

ied about it. Yout Were asked about your understanding.
of the loan modification which exténded the: term wuntil after-

March ‘the 31st. What loan modification are you: referring £o?
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A.  The: promissory note.
©: But ‘what:is thée loan modification document that' you.
were referring to?

A. T'm referring ‘to this e-mail where Mr. Stewart said

wolild cover the 16&n.
Qs OBy okayy
A. And his xesponse to me:

Q.  Okay.. S$o there's no document in here ‘that's: mark

"1van-modificatioAm th it, right?

A Now

0.  You are saying -~ you afée charactérizing this: e¥mail. -

éxchange: as' a .loan medification; correct?
A T at.

'0h  Even though ‘your fiote says that every change idin

amendments ‘have to be din writing, correct?

9. Tt 4 dinwriting. (But it does not say in writing; I

this, fote fof you if you will promise to

ly guarantee it; does it?

A:  BUE it Gmplied it
0. It implies it ‘Well, then let’ me ask you tor g over

g Tab 21 ‘then.

B
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| e-mdil eXchaige was @ loan modification on’ January ‘the 16th.

Hohor, If 1 might object, is this

within ‘the: scope of my iredirect?

THE .COURT: 1:don't know. TI!m curious as well,

MR. BARR: 1 think it's precisely, because it has to

-dg ‘with: Nér cHaracteérization of that e-mail exchange ias a

‘cation which was: not uttered dn directs Didn't

come: up until redirect.
MR. FLYNN: I :don't know ‘that a new exhibit would be.

T1.°didn? t dddress -

evidence:.
THE COURT: I don't know where -we are going with
this yet. So let's just see.
THE WITNESS: Cafi you téll. mé whare yow wait me to
Q. Tab: 21, wvery last.
‘THE: COURT: Back: of the notebook.

‘148t tabi i ‘the book. Ate you familiar with

of 2013, you agiee that on January the 12th of 2016, three

years later, you sent Steve a proposed draft promi

for:$200,000 to be signed by him personally?
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19 |

time?

argument: &t the end if you. wish.

going ‘to call Mr. Ste

Fivesminute bréak.:

Yes; fr

© o p oo ¥

stie;: but: thank you.

Yes, correct.

Beg syour: pardon?

It was from my lawyer, yes.

AN ‘was that Mi. Flysn of was that Mr. Chakeris?

Chakeris:

And M. Stevart didn't sigh {t, did he?
No, he didn't.
MR. BARRE Thank: you very much., THat's all I have.

THE COURT: ‘Any OtHer witnesses to call at this

ME. FLYNN: May T redirect?

THE' COURT: No¢.. No, I think that's as far as I've

MR FLYNN:

THE COURT: ‘You will be able to make a ¢

MR: FLYNN: Thankiyou. Youimay step down. Iim

THE ‘COURT: Sure, that's no problem, Take another:

{Wher

THE ‘COURT: Whose:witness is this?

STEVEN ‘STEWART;,
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Having beén duly sworn, testifies as follows:
THE CLERK: State your full name and ‘spell your last
name: for the srecord.

THE ‘WITNESS: My hame is Steven Paul Stewart,

- S-trerwra-roty

BIRECT BXAMI)

BY MR. FLYNN:
Qi  Good @fternoon, Mr. Stewart. Can you describe for

the CoUEt wHat Your persondl backgfound Is,. where you were

raised .and what, your ¢a

A. 1 was born im California: I lived there until T was

almost 13, moved to:Houston, Texas, My father was an

enginesr at NASA. And went to school at Texas A&M, wherg I

graduate work in. architecture; building

_ ¢ngineering. I had a design/build home building: business: in

Collegs -Staticn; Texas, which is where Texas A&M is for about

I then moved :in ‘the late *80s back to California

wheré T was from, and went.into ‘the development business with

oéme Property that fy family had owned. And did ‘that for a

And worked ' SHOrt timé ‘in Colorado as. a

project -manager for a home builder in Boulder, Colorado:

CGame back to California, as more of @ property

gconomnices: -And went: 6’ te
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.zsi:

didn’t move on.one specific: date: I

9. What year would that: have been?

A; Pardor me?

A. That would have been "90s; early '90sx

into, the land development business in probably mid-'90s. I

don't Femember i it' was 96 or something. Did that until L

. Moved to South Carolina in == it wa$ ¥kind .of a process. I

Montague in. Charleston August 3rd, I believe. I -think that's

cortécts 1. could be off & day or two.

o

0.  Okay.
A

And. bit ‘didn’t get everythingimoved. from California

Untils WE1l into 2005. -And §till had chgoing business

obligations with .

that 'T did -for' :that.

pericd of time.

0.  What brought you. to South Cazelina dn .2

B:  Thé desité to.get ot 6f the California development

buginess: I d SEtE ARG FO! T

camie here to semi=retire.
Q. -And did. you .come here because:of 60 Montague; or did

i

you buy 60 Montague because you «came here?

R. T Dought 60 Montague: because I. came Here.

Q. And had you completed renovations on' 60 Montague?
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him -= I can't,

A' "Xes\.

Q. ‘Was that preject underway at the time 6f your

interaction with Ms. Griffith in connection with this

Whittisr? .

Ay We. completed. the renovaﬁions.tb-Montaguegﬁn?about

L you meet Adam Salis
A. AdamSalis had been my transaction attorney .in

Califofnia wheéh: I was doing land development work. I met

”5?‘Wit§~§§§;ai§EY'Whét.détéqitJWééc {But it

0. When I say “partner', he was owner of ISL
Development?’

B e wers

co-owners and co-managers.

Q. What percentages?

at issue

is that

project? <Can you describe it for me?

A. It +wasian assisted living anc

car
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dedlership: And' I tiying té remember how'many units it

 was. It was something around. 100 units:

@. .And was the intent to own and ‘operate: & project

| After its developed?

‘That. was what ‘6ur plan was, but we did have

[

Q.  Were you: personally going épvbé;iﬁvélvéﬁaih’ﬁﬁé;
operaticn?

K. I would Bé involved only in the oversight of the,
building and making sure that it was meeting the requirements
propchd&bY‘th?rSéatguquaﬁhéhzkiﬁdgCfﬂféCilityg&;Bu@i& was
not going to: be’ opérating == you have ‘to have a separate
lidense to be -an operator in california.,

Q-

| Gonitinue o survive as an

organization: for that purpose?

A.  ISL would hive =— was contemplated.to contini

anization; as afi. uinbrella that would. own and participate:
t BHly the Whittier project; but other

|| aevelopnienit?
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0. If you know, ‘hdd he been involved din this type of

‘project?

A.. He had never been;a .partner; in i project. to my

- ‘kriowledge. He: had dorie & lot of work: in fne industry for

others who ow

&d ‘and spsrated these.

A.  Pardon .me?

Q.  wWhat fs ‘your role?

A. My Tole wWas to help: acquire == find and. acquire
sites that wére suitable fof what we plannéd to do, and them

to: obtain the entitlementsy oversee the architect and thel

engineer and. the various ofher consultants that you have to

have ‘along the way, g@t*ﬁﬁé;pfgpér@x ready to build and

presumably get it £ gut. I Was- not going to be the

general contractoxr on

Td ‘Have beew moré Like an

© @wner's rep.

Q. Did you Iocate the property that was eventually

A. I think Adam found

property. We both acted in
that capacity.

. Wy ‘isn’t Adam here ‘tod

ZQ"
A+ Because Ne wasn't ineluded wn ‘this lawsuit..
Q.

‘Okays Is he a p: pal. of ISL Development, LLE?

A. He'is and was. ISL.Development;

wWas dissolved.
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Q. WHen Wwas it formed? Well, let me -ask it this way..

this Whittiex projecty

Q. Was it formed intended to: be a single purpose: entity:

for this Whittier project?
B
umbrella |

Would Be.

K. Integrated Senior Living..

¢:  How much did you invest in this Whittier project?”

" as you've. already heard.. #And I invested =~ I havé rever

totaled it up, but ithere was initial investment of 157000

that T put in from personal funds. And, there were ‘other
things' that 1 paid fof aléng the way. 'T/don"t recall the

number. They: were not: huge numbers. They were -in order of!

- another- 10- or $15,000, I suppese:.

Q. 86 ‘you probably had $25,000: invested :in ‘this

Lré as investment from Wy Wife's family's trust,

68

v
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A. That¥s-all I can think

| Q. ‘What: else were your :sources: of i

évenue: in

| 0012

A

DA

fEy.. 1 dontt :quite understand what. you are

asking:.

G.. 'What did you do for a living? Did you receive a.

salary ifrom ahy entity inm 20122

A. Whilé ISL was active, T received a salary of $15;000

a monthy
@ Bnd how about Mr. Salis, did he also receive the
same ‘Emount?

A No, he: received 'ﬁdtﬁing;-

6. Was he actively involved in the management of ISL?

A, He was: —— when you

Jgémenit: 6 ISL;,
1SL's putpose was to entitle the: property.

¥e didn't’ Have any ‘teal involvement: in'ithat. His Job as &

partner: ==

XK. T think Adam was the tax manager jparfner:
0. Did be manage the books iof TSL?

%. We both had accéss to the booksy but we actually

used & logal accountant herejy Bill. Jarrard, to ‘do ‘the taxes
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“that. and. ask == actuall

to

14

out, of our jeint. checking agcounty my wife's jand ny -
‘cHecking Accsuntisy.

22

Q. WhY .-~ S0 did ybu ever ihave an office in Whittier?

Now

Q. How:often did.youw go: to Mhittier? ILet:me withdrdw

. let: me beg your ‘pardon. Let's go

ibit =t

Vide fie with .a copy Of those?

THE COURT: We willi Tt's right tisre on the

MR. FLYNN: T will. Tét me find out exactly which

that ‘doctment?

Q. What is that do

&. Promissory note from ISL Development. to: the

Henderson Family Tiust s family trust.

iy i

WAt ‘the 'Fi¥St Gapital. infusion inte ISL2

A:  Ne: The 15;000

¢ial contribution Came from me

Q¢ WHEn would that have been Infused as capital?
A. 15,0002
Q. Yes, siz.
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project.: We ddentifi

" purchase ragreement for ity And 'we wete ready t

T

have ‘been ififused. about. the time we were ready to: start: thes

he location. Adam had :negp‘tsi’ﬁté‘d‘: A

 ‘consultants. And T don't recall what day if was: I just

‘don"t remémber). probably late 2010 or possibly 2011.

0. §6 d6 you recall the year that ISL was #~

A. It would: have been formed in 2010 or 2011.

Q. Okay. BAnddid Adam;. did he infuse cash into: 'that
organization?

A: Noy

Q.  So you, said that you had $15,000 from your personal

funds infused. .And »f ISL was formed in 2010; :d

you recall iexactly’ when syou would have put that money in?

[t Wolild-have been at abolt the same time.

O, Okay: 56 the ettite capitalization of ISL

Development, LLC would have been the 15,000 that: camé from
you. personally?’
A:  THe initisl capitalizatiom, yes.

Q:  Was T

ab 9, thAat promissory ficte from your wifé's
family trust, was that:the second capitdl dnfusion?
K. YEs.

Q. THeEE was moné between your 15,000 and ==

- ‘compensated. by ISL?
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| WAs &5 T Know that we got & $

that,
‘began.. It was maybe: five or six months after we began.. I
don't recall exactly.

0: What was the -~ What was the genesis ‘of ‘the $450;000
naﬁeﬁthaﬁawer&;eureié#ripgftoeihiExﬁiﬁiifﬁﬁ} Why was that
required? Why was that money required?

A. To. pay consultants and toi pay my: salary.

0y Okay. And you said your Salary Was: $15,000 4 month?

Q. Tell me ‘about the option :for: the: property :in

WHittieF. Was that to 'be titled in. the name of ISL
Devélopment?

a., Yes.

Q.  Where did that money come from?

A.  That ‘was ‘the money ‘that came out of that $450,000.

A&, I don't, have the document

000 == we: extended our first
sptisn: £or $30,000. And we ultimately: got back a refund. of
the escrow amount -0f abolit. =~ Fight at '$100,000, just shy of
that. So it was: at least $130,000;

Q.  Is yeur wifé ‘the trustee in charge of the Henderson

Family Trusty
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A, She and my dalghter Cassandra, or our daughter

Cassandra.

Q.. .Are there professiondl advisors. overseeing that
trust?

Ay Now

Q.  So your wife, is it Carol?

A.  Mary Caroline.

‘0w Mary Caroline, dees she have full authority -over the

zibution Of that trust?

A.  She and ‘Cassandia jointly have full authoritys

Q. Tell me how:you came to getting hei: to give $450,000
té, ISL pevelepment: under: ‘that trust?
A. The trust has: a provision in @t that says she may

‘make :investments or loan money @s she ‘sees fit, specifically

calls out. real iestate dnvestments: And I was aware of that.

She was aware of that, and. just came .about.

dinvestor :in ‘the: 1SI: Development?-

Q. S it was purely based on that?
A It was purely a loans

Q. And the terms of that loan were that there would:be

dnterest paid 12 percent per ;annum?

A Lorrect.
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Q. A1l right. So you started'paying,ygqr$é ;g:

month. TLet me turn to TébiSu Dcvyou;recogﬁiZe that{ those

documents?:
B Yes,
Qu WhHat a¥e those documents?

A. This is thé tear-out ledgetr page from the

‘checkbook:

t

Q. You were the sole signatory? You had signatory
Authority £ot ISL?

Ay T Qid, as well Adam.

Q. But you didn't require joint signatuires?

A.  No, we did/'not:

Q. Were you required to have Adam. pre-approve all
checks or at. least longent to all checks fhat you wrote
through ISL?

A. Yes. iﬁgﬁéisgnssgd;iﬁyoiﬁes as they came in and I

would pay: them.

0. Yot had one, aiid I ‘take it it's a Wells Fargo

A, Yes,

0. +Basically, a business checking accounting?

A. Correct.

.. 'WAs this the only bank &ccount ‘that ISL Development.
had?

‘A, There was a savings was part of ‘the business account
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.
A,
o
R
(038
A..

Qu

‘a8 .part: of the package ‘they sold us.

Yes, there were,

Who had credit cards?

I had one and Adém had ohe.

Were those to be used Tor exclusively ISL business?
Yes.

Is all of that in your operating agreement between

your ‘and Adam With ISL?

&,

Idon*t recall if there was anything that

specifically’ called out credit cards ox how they were to be

used. It was just & mutiual consent thing.

6.3

the tear-out shest from the ledgér, that's your Handwriting?

Al

Q .

56 youw == Whénsl.ioakvat>thénfiist.page of Tab 5,

Yes; it is.

And these came from your documents; your personal

dodients?

B,
deposit,

Q.

Yes,

Okay: So does that refresh your recollection as to

inditial 15,000, March 16th of 20122

Yes, 1t does.,

S0 tell me what the next entry says.

Hochhausex Blatter Architectural Firm, says for

architectural fees.

okays Who was Hochhauser Blatter?
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.Hochhauser: ‘B

| ¢heeking account. was formed ion .or .about, Marc

A tter was ‘the principal architect on the. job.

His partner was gentleman named Hochhauser' who I. didn't ever

. KAOW...

Q. Were: they ‘the only architects involved in. that

%, They were £He only 4fchitects -dnvolved. in that

_ pr°3ect; yest,

Q.. -What othet professionals were involved in: that?

A. We hid engifering professionals. We had traffic

‘¢ongultants. We had biclogistss #&nd I'm sure T'm leaving

‘pecple out;, gestethnical engineers.

Q.  So'all Of thiose, were those all subconsultants to

A, They -were separate ‘¢onsu

Q. All of those invoices for all, those en

s TSL CHEEKing' aceount?

. right. And 8o .can I.as

o this?

R:  Yes.

0. ‘You had indicatéd SarliS you thought: that ISL had

‘been. formed in. 2010. Does this ichange wyour recollection?

. Yes, it does. T apologize for that.
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- isele on the next page; 'which is: ISL 02

. bottoi this shows Check: 103

Q. That's ok 1 just wanted to maké sure. S6 that

- was: the: initial capitalization of 15,000. I see that. Bo I

; I see Steinfeld &

| Agseciates, market studys

A: Uhrhuhe

Qs

i5 Secreétaty of State. So all of these

- ‘things were: in connection with the Whittier project?

A.  Absolutely.
Qs ARQ tHEt was Somethirg that you are regquired to do?
You :could ‘only spend money -out of this dccount for Whittier

‘projects:

And you @id? THat was ®# you:were trying to be

‘money. was spent: for' the ‘Whittier project?

the cHecks that were written out of the

aceount; ‘or Whitti

Q. [There were’ no moneys: for 'your personal :residence at

| 60} Mt AyiiEY

¢§. I'm going o refer you -

» for: Glenn Keyes Architects?

Bl Y.e'st,
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0. That wis the architect for 60 Mortague, Or -one of
them; ‘wasn't it?

A.. He was an. architect .at 60 Montague, yes.

Q.  So why is he getting paid out of this account?

A: Becduse He did Some intericr desigh work for us on

‘the Whiftier projéct. He Was not the architect Gf record o

‘that’ project because he has no California. license:

‘@. ALl right. Okay. And let%s flip back to the:

‘beginning f this. Can you ®ell mé ==

WR. FLYNN: Bear with mé, Youir Honor.

THE' C No .problem:
BY MR., FLYNN:.

0. S6 what I'm getting to is where ‘you first took a

A. It looks like it's May 2ndy 2012.
~ N
Q. Okay.. Aliﬂrigﬁt@ And so you continued to pay

yourself at ‘the raté of 15,000 per month. And just. so that 1. |

¢:  And then rigﬁu to the xighﬁ of,ﬁhatfxiﬂﬁs ﬁiﬂifldﬁ,
and it looks like 40 cents. Was that the balancer

A. Yes; that was the balancé.

Q. 8o just flipping through, I see one on page 230° £&

the Henderson Family Trust and. says "interest". I can't.make
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‘that out; $38,020.652
A. I, fortunately, can still read my scribble. Says
interest through 4730,

0. So you were getting compensated at: $15;000 a month.

payments also out ©f this, these funds?

A. I guess --my recollection was that I paidmy wife's
trust quarterly. But I also paid interest based upon when
additional depbsits were made. It didn't all come in at
once. It caiie in incrémentally.

Q. What was the plan with respect ‘to replenishing the
funds? Eventually, at that ratey yow were going to run out
of money, képtﬁgéying:ydwfgélffand the famfiy*trQSt, What .
was the next part of ‘the plan for ISLY Where were you go i:n::gj
to: get money’s £rom?

A. Adan's job was to raise funds.

0. And what was the plan?

A. He was approaching othex” 'c,'a_pvital partners. He
approached people -who were: in the brokerage business that
facilitates that kind of thing. He had diréct talks with
panks. He conducted that stuff. I was aware of it; becausé

he would tell me about i+,  He met with: kind of an endless

stream of investors and people: lie thought would be interested

41 ‘this. and.provided them with offerings- and -guidelines:
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' ‘Amandasts check’ bounced in JanuaZy: of 2014, .ho

80
notiey?

Q0. .Sometime: around.the -end wof 2

XK. Gertainly about the time Amandas check bounced;

0. Betueen your IRitidl depodit 6f 15,000 and when

.investors Had put: money into ISL?

‘A The only Ghes that put money into ISL were either

‘HendeFson Family Trust, Afignda; ahd the §15,000 that I -

skhibit sarlier referencing people

Mike and Maudy?
‘9. Who are they?

A, MikKe ahd Maudy Gresn.wers the ewners of the property

i

Q. 8o youw were ma

king option payments to th

cember 26th. of 2012. And you

wrote to Amanda saying; basically, you got

:stfategies for:carLang:Qutnghe:QperaﬁignﬁypﬁiIéL
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| ‘eapital using the EB=5

Development. First was sell the landy two, you could raise.

capital; and

‘three -~ well, two, you could ratse capital to

construct as originally envisioneéd; and then ‘three was raise

’

program.,

.AHd ‘thef I ‘§ee’ you wrote on the next page: Although

Ft's Bettainly possible foné -Of these strategies will tome to

. fruition.

I don't ‘mean to interrupt; Counsel: I

. Gouldii't guite Hear. Did you ask him if He wrote it?

u -mean proverbial *you"?

MR.. FLYNN® I beg yourpardon. I -will replirase;

‘Your: HoAoL::

THE COURT: ‘That's: Gkay.
e’ step back. ~Thé December 26th,

& s from Adam Sal¥s. I beg: your pardon: T

nding of what -- ‘was that. an
accurate assessment, of what ‘the: plan was ==

Ae  Yesu

:@} =a&ﬁf5§31snﬁ ;WHith'bhé”bffthﬁs§=gﬁféé evéﬁfuaiix
happened?-

A.  What eventually happened was n

1e7 of: those 't

1 options proved to be ‘workable:,
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Q. Okay: 1t seemed like the first one ‘wds to 'sell the

| wets going to buy' the land and f£lip 4dt?

K. CTHAE'S What it would amount £, yes.

Q.. 8o to that point, @as of December 26th, you ‘had only:

made option. payments. Nobody held title fo the land: The

JISL ‘didn’t. hold title to the land, correct?

You dedided, you; ISL, you and

Q:  Option ong; go
;3damﬁd€9id€¢ y@u&ﬂ%xgnT§LGQiEG;Féﬁbﬁ?“ﬁﬁ§“¥? d?.

A  Excnse:me?

‘9w You décidéd that you wWeren't going to buy the land

or’ you ‘wereh't going to have 1SL purchasé the land?

A. We are not going: to; be able to ‘purchase it:at that

6 not: purchase?

Tagt option ‘6 -extend the close of wscrow

terminated -- I don't know the exact date; but. itiwasy T

believe, in February of: 2013. And we did .con

aeEively "ty ‘to faise «capital, Bevause the owner; the: Greensy

WHS: you- named; didn't ‘have. an; alternative buyer. And,
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Case the City of Whittier.

Qs  So when you said it was fully entitled, what do you

imean?

A. I wean we had gone through the entitlement process,

h includes all of the necessary approvals and by the

- based

Gity: .And those :approvals

to: them :in terms of the architecture; engineering; soils;

parking, envirsimental, -whatever things that they requized as |

prerequisite. to granting entitlements, the approvals.

Q: And at id Yoy have
that :as :of December 26th?

A. YesL

Q. So that's what ISL speiit its morey on.bstueen March
and December of 2012, was getting those: entitlements?

X, Yes'.

Q. And this was == my phrase, ab that point, December

| 26th, ithis was a shoveliready project, if you want to call
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was: part ‘of -plan No. 3; strategy No: 3.

‘to help stimulate the economy during that time. And

24

Jugate ‘that. 'Did you have a building permit: ready?

A. N6. The entitlement phase takes it through

concepfual plans. You don't want to: spend-the money: on

Kaving the construction drawings done. So:you have the

0. Tell mé aboit the EB-5 plan. Tt 1ooked like that

A. I don't Knowexsctly what it stands for: But ‘the

‘based. upon: ‘Wwhat the’unempIOymentira%e;was in. your icensus data

the Census, Department to: keep records of unemployment;

average wage rate, that kind of stuff:
Q. Was that your responsibility? Did you investigate

and ‘come. up: wifl the EB#5 plan, or was: that Adam?

& that was aware of it. T was thel

one that: attempted to get

When. did ‘that: == was. there: a point it which you went

ing with seéme government agency .and ‘they' said,

A.  No, not:exactly. It was contingént upon whate
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:allow ‘us to average census data tracks, which ‘they: had

‘allswed: us to do before, and which they currer

© the: same ‘date; December 27th. Why di

| was ~- the program was up for TeHewsl in. Congress. And theve

¢ ARG FOrth.: And

‘they’ decided to make a determination as: to what -the

| eligibility rules were going ‘to be. Bnd based: upon -

- you: riged e

to. But what it really amointed €6 i§ they were hot going €o

0.  So thit wasn't &n option. When: did you learn. that

was not an option?

A. It would have been in the spring of
Q. - @_ka’_‘y .

A. I don't remémber exactly when.

Q- Okay: Let me have you look .at ‘Exhibit:¥. That's

December: 27th. And why did you want to

fer ‘to
Amanda ‘to become an investor in this project?

Ax  Bécdlse ‘we wanted ‘to continu

ourselves and.own ‘or to £lip: to

wanting to do that for other entities.

Q. Amanda had ey and you,needed
Ay Yes.

Q. So -why did you -— Exhibit 2 is a promissory’ note of

yow get =- why did you

decide to make that a 90=day promissory note?
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A: ‘Where is it?
Q. = Exhibit 2; Tab 2.

3 fianda s

going 6 contzribute a total of $750,000. And we needed igome:

incing to finish. paying 6ff ‘the ‘costs

associated with the entitlement, including my salary for

Whittier, that we were going to be making a revolver ~- I'm

USiNg & term that may not be self-explanatory, but- a iwevolver

1640 £6 ¢yele additional. projects through the entitlement

i thén to other intérested

‘people:.

Q.  Okay. S0 what ‘was the magic of having that due

6n, =~ having the $200;,000 to: be: repaid on March 312 Was

there: any logic’to that date, or just picked: it out of the
atr?

A. T think that we, as Amanda indicated; we ‘were
Heediny to get bills paid by: the end:of ‘the year. -Buk it was

§oing o take u§ a little time ‘to formulate the various:

$6

Qs ALL pight. So you had .indicated == I believe you

£, that part of those bills reeded to be paid. were

said

your ‘compensation; xight?¥
N. Correct:
@: $15,000) a month. And, basically, at that.pointy if
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't for Amanda, ISL would have ibeen out 6f money by
the: end! of: the year?
A.. ‘Whenever' the money ran out; we ran out of money:

Q. -All right. So let:me réfer youto == let me: get. the

&F here. ‘Well, leét mé ask you briefly; though. So.

~no dispute, Amanda actually signed this note ~- I Tean;

- signed ‘that memorandum of understanding. Youw and Adam Salis

sighed the note -on behalf 6f ISL?

A. Yes..

0. Bnd then Amanda actually paid $200,000 to you: by:
‘wiring it ‘to ISL's account?

A.  Yes, she did.

Qi Okay. And that was.on December 28th?

lieve so; yes.

Q. Okay,

clenn Keyes, he:was not working on 60 Montague?
A,  No. RS I said earlier, Iicompleted the: restoration
‘So it Was ‘ABoUt 2009 he was

out of there:

Q. Okay. So there was some discussion earli
Whsthetr Amands Had discussed this with hew local attorney wor
PR . ; i i e s NP fo gt e ¢ ey e et o e
vé@uiaagggprneytbrranythmng:elsem; Dld;you really -care:

whether ‘Amanda reviewed the :promissery’ -~ I ‘meany the

operating agreement with an attorney’ or CPA. or amybody? Did

that matier to ‘you?”
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A: Did it mat
K. Yes, $E did.

As I think it's &

54 ides ‘for Arybne entering: a

sel

~ t6 make: sure -they understand everything -about the documents:

Q. edge; did she 'ds so2

.  She testified sshe didn't: Sp I guess she dida't.

Q.  Did she -= did :she testify that Mr. Beauston looked:

At -any ‘6f this?

‘A. T .donit know him personally. I wunderstand

qualified ‘to give her any legal. ad

San; quit;ﬁ‘ that mattef to

A You rare ‘asking me di

it matter to dew Ahd Iibelieve T answered that by saying

223




4| that I think it's alwiys prudent for' someone contemplating a
2 | legal arrangement to get legal counsel on it
3 Q. ‘But what really mattered to ISL Development was that

4 | ‘Aanda get the money' into the account and keep it there and.

not' pay: it back on March 312

6.f A. I don't think that train. of thought was igoing
7 ;'thrbugﬁ<my*min&iatfﬁhaﬁgtime,
8,: Q. Okay. ‘As‘of Janbary léth or ==

10 | 0.. So you would have beeh perfectly happy tofhave paid

12| back this loan on March 317 2012%

12| A. Had I béer able: to pay that' loan back in March 3lst

S,

what we Werd ‘contractually obligated toi do, I

14;| -would have done: it:

15: 0%

is amanda Griffith: 121.

MR: BARR! ‘What: tab?

19 What tab?

20 MR. BARR: 3.

BY MR: FLYNNE.

22 ‘tHifig that happens Here, goes ‘frem 120 toia

23 .

251 ¢
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A. I recall receiving it, yes:

©. Prior to,that e-mail; had you and Had Amanda

“mentioned o you the concept of -you personally: guaranteeing

| the repayment Of this 200,000?

A I don't recall any donversations where I was asked

‘or was 'suggested ‘to me that, I .heeded to onally guarantee
itr no.,
9w A¥l right. So whén she weote that: in'there on the

‘hext page, 122, Tl happy to. lend the' 200,000 if you will

y. guarantee the: loan, £hat 't time you
had ever heard of that?
A.. That“s the first time T recall hearing of it, yes.
0y 86 within -- let's s8é. That was 5717 a.w. And

then your response to Amanda was at 4:17 pumy 8o call that

10 hours and.not even factoring in: the: -~ were you in
Charléston ‘at ‘that time when' you received this?
Ao TGNt remember’ where T wasi

uf. pardon: Were you 1i

| ‘in ‘Charleston?

.... I have ‘had long

periods of tine when I was in. Califormia,

Q. OKay. That's fite. S6 you wiote to her an e-mail
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say I'm happy == I'm happy to lend 2007000 4f you pé

certainly appreciate your .conceé:

Bhd you §aid <= I'm at ‘page 122.

Q. 8o is that your e-mail there starting; "Heyy

AmEndan >

Se1iEve it is, yes.

‘guaranitée it. And. six and a half hours later, having never

éven thought aboit that before, said, Hey, Amanda, I can

ARd T Téspect your
decision. Of course I will perscnally guarantee 200,000
Is that == is that@whaﬁ;ybhfwrdté‘té'heﬁ@»

‘9. Okay. Did.you dntend to p

répayment of $200,000 to hers at that point when you wrote:
that?’

A: NG T was.-- I £t AJmoral. obligdtion, to: get hex

repaid. And concurrently with this. g

a lot: of documents going back and foxth. showing the:
that Adam was making ‘to, you know, resolve the issue of

cing £He property and takiny whatever: course of action.

we: needed to take. I was —— I3

. paid out of whatever methed was selected ‘to dispose of the

| property:
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g: o it really‘wasnt trile what you said there; I'will

‘be happy ‘to personally .guarantee the: 200,0002 That was a

misrepresentation?

A T thisk it Was something that T: felt was & moral

obligation to Get Her re Yniow how else to

characterize it others than what I just sa
Q.. 5o, you said it was a moral.obligation; but you
Aidn!t InEeRd to ‘do 4t yourself? Is that the substance ‘of

your answer?

A. 1didn’t think I-would have o do it myself.

Q.  So maybe ‘that was ‘where I, got off track. Because my
questich t& you was, when you wrote that semtence, “Of

11, personslly guarantes the 200,000 and T

appreciate iyour help i onsideration,” did you intend. to
honor: that obligation to personally ==
A.  Baséd upon, whete I knew the project was and what

t. gonifidént. that we would beé able to get |

her repaid:

Q. Okay. But,youmever: intended ito pay tha

GE your own persenal funds?

1 dddnft have any thoughts about:

it oHe: way' of another. Sei T didnte =2 T didn't rely ondt
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| Knew what pers

" to Amanda. And what :did

for any reason.

Q. 50'by 2013; you had been: in some ‘way, shape 'of form,
\ .

drvolved, in real estate construction, development forsalmost

40 ‘years. And so: you. are not @ noviece at that point. You

ited ‘meant, dighvE yoéu?

A, Yeah, T 'knew what 4 persondl guaranteé 166Ks Tike.

I've seen it in writing.

Q.  And when you: committed: yourself' to doidt, you said
it was a moral obligation?
Ay Yesy

Q.. That's what you =- and; yet; when you wrot

to Ms. Griffith == and. let me show you. exactly where that:
was. Let mé Have you turii 'te ‘Tab -5, ISL 0257.
A 2577

Q. 8o I read that as Check No. 1092

‘Novémber 5; 2013
So that was an interest payment: to Amanda for- $6,000. Is
that accurate?

A

Q. Okay. So on November 5th:of 2013, you

rote :a check

sou then == for $6;000 for interest

on Her' == on the 12 percent interest on hex $§200,000. loan..

Did you ‘then mail Ehat check to her?

A, I don"t recall how it got

EHAt T would Have 'béen in ‘Charleston at: the time, so one: or;
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1 ‘memory, yes. There was some discussio)

23 |

G.  You probably heard her testimony earlisr that you

and she .had discussed ‘that, -that check at some point: aroun

| that “vime and before or after. And do yow recall having:

sKen: With /her ‘about ‘the teris of ‘cashing that check?

A. When she testified to that; it did refresh my

Q:  So the way I read this on-page 251, that's a.

Hegative $13,350..93 balance?

A..  Correct:

©.  So how did you intend to fund ‘that $670002

A. We were .expecting some money: into ‘the account that

4ias Supposed to 'be == some money that: Adam had come up with

from somewhere. f?ﬁfﬁi,g”ﬁlt,féﬁéﬁﬁéf&hﬁéﬁ;iﬁ’%ééﬁ Tt was

like $50,000. And it just neve: mate

Q. SO ==

old it until we got.dt

A.  That's why' T asked hef o
therex

gt

1 don't recall

‘that: year

sdying, you.are good to goy go ahead and deposit

&. I don't reecall, ==
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Q: S0 =—
Q. As:far as you know, she relied om that, and she went

arid presented: it to her bank for deposit in January. And

> ‘that! it bounced?

B, Yes:

Q. Allixight. And how did you become: aware: that it

| vounced?

A.  I'fi‘site wé got imsufficient.funds notice:

©. .And what did you do -3t that time? Did you try to

call Amanda?

A. T kuow thats T had conversations with her after that

&y but I dén't remember if I rushed to the phone and

9, But, at: some :point -

b that, maybe after the first

of the year, you 'ng:longer felt: obligated to honor that:

kZi;

124

A:  Adam had Hot raised thé money that ‘we heeded to keep |

181 afloat. So 'there was no monéy to pay her:
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guarantee this .after all?
A. o, mo. I == I didnft have that thought process.
Q. ‘ALl right. What was your -thought: process?

K.  ‘You know, I would have teo specuiate, because I don't

remember what: my thought process was that many years ago.

But: T know that I was continuing to lock to: Adam "to raise

funds. And He was still attempting to do so: And if He had

dbhe it then she. woild have been paid.

0. AE any point durilg theé -lapse of time from. January

‘T6th of 2013, until that. check bounced in January "14, at any
‘point along: that liney idid you communicate ‘to Amanda, by the

way, remémber T said IT'm going to personally guarantee’ it; I

Q. Just for the record, exhibits or Tab 6; that stack

recognize: that as your- bank records?
A,  These are the: bank records for ISL Development; yes.
Q. ’Tﬁinaﬁbipége’$SL,£5 ‘towards the end of thaty
MR. BARR: WHAL'S the number?
MR. FLYNN: ISL 0085.
upsidé-dewn ..

‘THE WITNESS: T see ISL 430 and 422.
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MR. FLYNN: It's pot yous
MR. BARR: They are not arranged chronclogically.

MR. FLYNN: itﬁsbops:agd,restarﬁs, I beg your

. ‘pardon, Your Honor.

'THE ‘COUR

T on 3Ew

‘MR. FLYNN:: 65 there;

BY MR. FLYNN:

Q. I have 4 guestion about that. So de you recognizé
that page?

A, Yes.

Q. What ‘is ‘that page?

A.  THEt is ‘an account statement that we would have

gotten whatever date ‘this isw And it shows a series of

‘bounced checks as well as some checks that cleared.

Q.  Okay. Look at date 1/16. And it says; Check 1092
for .§6,000.

A Okay.-

0. Théh it Says UhdEr tHAL, overdraft transfer’ from
credit card, or something like ‘that. line; $100. But then it
shows a check reversal. What is a check reversal? I am not
Familiar with that term. Thbught you might be.

A, 1 don't giess I'm familiar with those &ither. I
talk ;about return charge, they charge $25 per check. That's

iy best guess.
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A. Whenever'-= yeah, they would have gone:back to the

bERK. We didn't clese ‘the acdount with a zeto balance, with:

©. Yeah. B5o; I mean; therels:né Litiga

‘hongred the: commitments to the bank?

B Yes.,.

It Iooks:like to me you xam out. of money?”

‘A, I Leoking in the subsequent. ones. And there
as -~ any balance on 2/28 Was 00. SO there: was: no. money
left 4in -the accountsy

Q. By the way; -so.do you think 'you personally opened:
this account. on behalf of 1813 You signed the application?

A Adaf, and I did it jointly.

there. Do you recall?

AL 1 .dontt think that it did.

j, 16 Moré funds for® ISL,

the bank would have: said; ohy well, we are going £o write

that one 0ff? They wouldn't have come logking tor you?

A.  Well, they didn't: come looking for'me, so ==
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K.  In.a statement a month or -two dhead -of this one;, it

Wash zeroed: out..

Q. Bt somé point; there was some -- on page 65, it

shows a #efo balance; endihg balance o 1/31 is 0, 1/31 ot

"4, | :
K. Okay.

Q. THER 4t $aid == next page, 66, T guess, I just want

¢charges aftet that. :Because

I'm Tooking: at: page - look at page 67= And on that it says:

| etiding balanes, 1/31, 100.

‘9. 81007

QL i, there was 1o foney ‘to ‘honor the

check: for Amanda's:$

A. That's true.
Q. Andi when was this account clesed by ISL?

‘tHe eXact ‘dats, bit it way == welve

Q. S0 how did ISL payoff its Visa if == wexre there any

i the Visa aftér, say, January?

A. 1 don"t: == dor't .~ I:don't know' of® anys

Q. Who woul f ‘there was rio money in
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paid it or: I would have paid

A. If ‘the¥é was ‘fiorey owing, &ither Adam' would have

Q. :Out of ;your pockets?

K. And I don't: have :a recollection. of doing dt, so 1

| deRTE KABW:

A., T would have been prepared to pay -1t

Q.. ‘You would have been ‘prepared to pay it out ef your

POCKEE £ the bank?

B.  If T needéd to pay ity I would have. found som& way,

to ‘pay idt.

Qi Okay.

A. Because dt wasn't @ huge amount. If it was $100;000

dnt't- have ‘done: that.

0:

You didn't feel bad: about Amanda" i though?

Pardon . me?

2

You didn't feel that way about Amanda’s money?

[ o)

T didntt £edl What?'

a5 shé said, the plan was £o! pay het out Gf ‘future

projects:
‘9.  And Yet me: =- I may not have :asked this: .Let me

clarify it for ithe record. What.is; your understanding as ‘to
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the term “persondl guarantes", or "I will personally
guarantee" as you wrote it down in the sentence in that
wariier esmail? What does that mean from a -- from somebody
Who!'s beefi, in’ business: for 40: years, what does that mean to

A, That I will come up with somé way of paying if T
‘can. \

Q. &nd WHat's the consequente if you can't?

it dossn't get paid.
Q.  Have youw spoken With any -= well, nmo. Withdraw that

‘question. Let.me: have you turn fo Tab 7: Do you recall

ASEEELY
A Yes.
©:  And thén Tab 8y do: you recall 'writing that letter?
9. So you say: Needless tosay, I was disappointed to

5 & méttéf,ebhfgihiﬁgfﬁﬁqmanyrférééhdb&sﬁaboﬁt the

‘my role dn ‘that: investment.
what falsehoods were in. that letter in Tab: 72

Whenevei you are teady.

h the Mmotion that T Wwas
Qbﬁﬁé?ﬁp&béﬁperSQﬁaily,negppgsiglEQfgﬁ_iﬁﬁ

@:  .Justso T'm. cleary, you wrote on there, I'm
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disappointed I received a lette

with sosmany falsehoods. S0

you are saying now there’s: really just one falsehood; which

is that you are personally guaranteéeing?

B Sitting her right nowy that's’whatxz,sééﬁihﬁitﬁ{yesp

Q.. And I'm .sorry, you said that you thought it was

‘inagcurate ‘to say that :you persenally gunaranteed it?

K. T neveér signed a document saying I would personally

guarantee dtw

©:  Did you ever indicate to Amanda that you would

‘personally ‘guarantee in any way?

A.  In the:e-mail that we've already examined, it does
say that I would make & personal guarantee. But &s L gaid re
you, T felf like ‘that was a moral obligation and that I was
going: to make my best efforts baéé&;uyon'ﬁh@ﬁ,adémw@ésvdo;nq
to! get her ‘repaid.

0. And I better maké sure the récord is clear on this

toox What do you mean: by a "moral obligation®?

A

to try to get ‘her wepaid. Does that help?

Q. Bnd s6 -= but it was fot & moral obligation: for you
to pay it out 6f your ‘own pocket?

A&. It was not. an absolute obligation of me to pay it
cuﬁ,of'myZQOCkei,aﬁom

0 That's net what the term "personal guaﬁaﬁ%&&“ means

to you?
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B ;ﬁo?‘ I've dlready told you what it means to me.

Q. Okay. 40 years of this business; you signed a lot
of ‘personal guarantees, haven't you?

R I Have ‘not signed one:

D, Okay. ALl Fight. Were you‘a licensed general

. .contractor?

A, Yes.

Q. Wers you bonded?

A. VYes.

Qi So you had a performance bond?

‘A. Not in the way swyow are thinking about: The bonds
that T was required to post were in Texas and when I was a
contractor there. And they were just & minor’ little $3,000
bond. It wasn't .a performince bond in favor of a bank, a
lending institution.

1Q; Byt yéﬁ*WouI&ﬂhavezithare waswscme,suraty-Ehat}you,
got, ‘that piece of paper from saying that your'bonﬁ&wiii |
guarantee: that $3,0007

A. Whatever the amount was; yes:

Qi But that iwotld not have ==

Ay ‘Actually, it-wasiiﬁéﬁrancefﬁﬁiiny It was not == ik

was & bond. posted by a surety Company.. I paid thém a premium
for it. And that's what it was:
Q. And 50 you ‘are standing by what you said, 40 yearsy

almost, you never had ‘to sign: a personal guarantee for
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Q. Okay. So let me continue on w

B. If you don't mind, ;T just want. to’ make sure that I'm

8. Yes; sirw

A. -You say I inever had ‘to sign a persgnal guar

my lifé. I ‘have Signed mortgage documents, but they were

cured by the property. They wéreéﬁﬁtJSééu&éﬁgﬁy:Gthér?

assets that I may have. When I wag Building houses, I would

gecure the construction Toan with the property:

‘9. Have you ever beén personally .sued before this

lawsuit?

A..  Yes:,

‘0., Under what circumstances?

‘A, There was & lawsuit, relating: to;a:project that I was

the with Spirit of ‘the: Sage.

Spet Of; Rancho, Cucamonga,,

& OF & ‘eity in San. Bertardifo,

Rancho ‘Cucamonga 1§ t

California, It!s-actually a: real

Sagé 1% an environmental group.
the approvals that I got. And they sued me over them.

‘ever had- any ‘lawsuit: in which

Q. Okay. Have you
‘someone ‘was suing you ‘to collect money from, you personally?

A. They were trying to get: money ~=

MR. BARR:  Exéuse me. I object to the relevance of
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~ this line o

questioning: Whether he's been sied of niot has

- nothing to- do: with -the ~—

MR.. FLYNN:  ‘He -put ‘it sin the wecord that he doesn!t

understand: what personal guarantee means. And he's them

a4 personal guaranteé. And theh he

said, well, wait ‘a minute, let me make sure: I understand what
you are talking about ‘personal.guarantee. So I'm just trying

to expléré. whétheér ‘he's ever been oblzgated to repay a debt:

We 'can: rephrase it. I'm.not

BY' MR.. SFLYNNY

0.  So hasi any other person ‘or entity in.your

profeéssional life of personal life sued -+ not sued you, buk

of one of your businesses?

Kl NBk

@, Okay. ALL ¥ight. Tet me go back to Exh

€5 me: ARG 567 you said thers's really

only ‘that: one falsehood: So youw said, !

& 'shred i6f evidence tosupport ‘the iaccusations :made; in ‘that.

Tetter;" what dré the accusations?
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guarantee it personally:

statement that "at no ‘ti

A: That I had agreed to pay it personally.
Q. Okay. "I can only conclude that either Ms. Griffith

h&s. intentionally misled you or you are attempting to extort

payfient on a debt from suiiéons that youw know has no liability

for that debt."

‘Which was it then? I mean, you said Ms. Griffith

- dinteritionally misled you. Had she misled me ih Scme way,

shape :6¢ form in ¥eading these: e-mails?
A, SHe may Bave led youi té believe that T did, in fact

s that T did. not..

Q. _ Okay. All right. Next paragraph; "Ms: Griffith: was

&Gsked to make ‘a Yban to pay project costs for a proposed

assisted living project in Whittiexr, California."

Skip down one more ‘senteénce. “At no. time did T or
anyene ‘else offer to guarantee that debt." You still stand
by that statement? |

As  AY the time T wrote this, T had not == I did not

have and did not recall the e-mail ‘that.is Kind of the

subject ‘of this, And so l'm yery sorry about: that. So I can

understand. your question.

0. Right AW -- &0 right row, are you withdrawing that

e did- I''or anyone’ else offer to

guarantee that ‘debt?® TIs that no: longer an accurate

| ‘statenment?

. NOE dn &n -absolite. sSensen.
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Q. What do you mean by that?

A. T don't think that I made an absolute guarantee to
Amanda .

0. Okay.

A.  So-if that's what you are getting at; then that's
thevénswerk

Q. What did you mean by, "offer to guarantee that

0. You wrote it. So I'm just .asking, what did you mean

when you wrote 'to: guarantes that debt¥? At no tine, o

or anyone else offer to guarantee ‘that debt,” ot e o

find oiit. what you meant by "guarantee that debt".

‘A. I quess, I mean personally pay it back:

0. Okay., A1 right. And you. say you haven't; made that:
offer? |

A: I have not.

@, ALl right: Do you disputé that you have the use of
this $200,000 beyond March 31, 20122

A.  Sure. Yes. No, I don't dis?uﬁ€ if4 T'm . SOrTy..

0. So did you eve¥r o ~= .did you ‘ever attempt to repay
that entire debt at any point to Amanda?

A.  No.

Q. okay. ’Aﬁ&iﬁaﬁéﬁdﬁ'use’af that: money, you and [ISL

had s &F 200,000 until you ran out, correct?
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A. T would say that ISL had use of that money until Isl

" iFar out.

Q: *Ydﬁ:gérsonally benefiteé:fnomfﬁhat5mqney, because

without: that 200,000, ISL wWouldn't have been able: to pay’ you

$155000 a month in salary, right?
A. ‘That's correct.

0.. ‘THat was & personal benefit to you?

A That was & pétsonal ibenefit: to me.

of that money?

As Now: The: reason I gave was that I ‘would.do my best
to get repaid from funds that Adam was dttempting to raise:

Q. okay. If you had said in that e-mail, sorry;
Amanda, T am not personally guaranteeing your debt, what's
your caleulation in your mind? And I'm referring iback to,
T'm. sorry; the January 16th, 2013, e=mail exchange:

A T dern't thifnki I hade; a Ealeulation as ﬁp.wﬁaianu
are discissing: What I 'was ‘thinking about. wag that T would.
make best efforts fo raise the money to pay her back: T
wasn't. contenplating other alternatives.

0 AL Fight. -Ané'yOu think af vou had said, no, I .am

not goiny to, I don't ‘know what you mean by personal

243




10 |

11

12

13

14|

15

16

1

18

20

21

22

23

109

guarantee, but 1 am not goéing to do it, Amanda, do you think

| she would have let you continue to ‘use that itoney?

A. Since she already had given us the money and it was

essentially alreaqj{gﬁﬁé{.i;&ﬁﬁﬂt know ‘what she .could have

done at that point.

¢. And so - I'm Sorfy. I should have beénh added to my

question. You, think: that she would have let you =-- let ISL

and you, personally benefit from that 200,000 after March 31;

20122

A.. Since the note wasn't due ﬁnﬁi;»Maichz3lst,”I simpiy

money. T don't kiow what Sheﬁcouid hayejdbne-tovétopgps;ﬁrcm

using it as it was inténded for. Maybe I'm misunderstanding

‘your question:

Q. I'm sorry. It was probably a poorly phrased
question. 8o 4f you.hédftoldlAmanda;Qﬁ:Jénqary iﬁthvﬁhenVShe>
said, I need yoﬁ“ﬁdvpéisonally_§ﬁarahteeiit, i&fyOu had saidﬁ
no, do you believe then that she would have continued to let
you ‘use whatever money was left after Maxch 31, BY do you
melleve it would have all become. due on March 31 of 2012 --
201372 1'm-sorry.

A: 1 didn't really contemplate that.

Q. ALl right. Andyou said & few minutes ago, well,
money was just abput.éiiggane~byfihatvtime anyway?

A Yeah
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'$120,000,. you and the Henderson Family Tru.

you:  Le

“through: ithat quickly he

25 |

§: By when? By January’ 16th when. yoQ Wrote: that?

A. I wrote a lot of checks around Janudtry the 16th, few

days. And. so: a substantial .amount of it was gone:

g: ALY right. Was it probably' learned:that after March

;o April 1 BE 2013, that you wrote cheéks to

yourself and to Hendefson Eamily Tiust from ISL, that same

account, that: after April Ist, you paid yoursélf over:

Would ‘that

 surprise you?

B, After?

Q. After April lst: of 2013; aafter ‘the original due date

¢afie and went? Let me -= T asked youw if it would surprise

e just refér you back to Exhibit 5,. if we .can go

Your ‘Honor; I'i almost done. ALl
right.
Tab: 5, TSL 251, are: you there?
B TN ERETEL
@ I seg cheek ﬂgmggxéé%ii-i@ Zﬂkggféﬁéékﬁﬁdigbuﬁﬁ9h
your sakary.

A HES

g 15,0005 ALl
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1 2305,

~ £o ‘that.money when you paid that

Next.page, Check 1089, Henderson Family Trust paid

K. That wasn't, through me. That was through the

Q. Okay: o

y trust. What Happered.
perscnal access 6 ‘ran the household, for example; through

A: That went back

0. Is Eh@ifﬁémiiyftru§§f§?°
your: wife 'didn®t have access to’that == those funds for her
Personal living expenses?

A That's

&; $He did mots

Q. ALl right: Next under that;

dropped‘ycur salary ‘to 13,.500..

“A.  That%s what At .Tooks lLike.

0. And theh, Of CoUFse, wé get to ‘page 257, when you

wrote the check to: Amanda for 6,000+

oy basically, it's

your testimeny that starting on page 257, there were no.more
chiedks fhat were ever honored?

0. L right. So does that iefresh your recollection

whether all the money was: gone by Januvary .

B. ALl the:money: was: not gone by January: 16th.

Q. ‘And yoi dér¥ived substantial. personal benefit from

1090, it dooks like! your

246



10
12 |
13
e
15
16
a7
T8
49
20
21
P9
23
s

25

112

" dinterest -on the balance: of her: loan; on the: 20070007 Do

‘ISL; you continued to honor: that as 12 perce

Amanda’s .$200,000 in this account, what rémained of it; after

April lst, correct?®

B Yes.

Gs Do you -dispute that ‘Amnanda is entitled to 12 percent

dispute: Enat?

KA. CTHat"s what the interest xrate on the note: was.

you, on: behalf of

And AEESY ‘the due daté,.

‘arifial: mentHLy
interest. payments, right?

R Moﬁtﬁ{gy Ot seml~montler whatever it was.

Q. §o you: aré okay With the izygéfcédﬁg Thatts wiat
she was owed?

‘A. That's what she was told.

‘9. And. you ‘understand ‘that in the promissory notei that: |

Yf TSL defailts, then she's entitled ‘to attorney’ fees in ‘the

MR. FLYNN: .Can we maybe ‘take: a ‘five-minute break.

ana. then I will wrap up.. T may not. have Eny more duestions.

THE COURT: You can Just den't discuss

the case; please..

(Whereupon, a recess, transpired,)

MR. FLYNN: If I could clarify two gquick points.

THE COURT:  Sure:
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3L, kalled &

| 2013. You understand. that ‘the original due: date;, promissory:

note was ‘March, 31, 20132

A ¥&s, T do. -

ot S6. if T misspoke, does that change any’ of

yOur: answers?

A. No. I didn't catch it.
Q. ~Okay. And is it your testimony here today that ISL

., LLC .0Wés. thi® fioney to Amanda, 200,000 plus

A  Yess

Qi S6 4% T8L Development, LIC in default?

“Thank. you.

it pledse the Court. Your Honor, A

was trying to-go- Ehrough what Mr: Flynn has.a

developed: He's already developed a great deal of what my

| aivect: would have been. §6 T/ will ‘try notl to be too

jiist ‘A couple of fine points.
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THE COURT: Okay:
CROSS~EXAMINATION.
BY: MR. BARR?Y

0. By inference, I ‘think this has: been answered, but

~ you are :married; Mr: Stewart?

2 . - \
A’ Y@S.

Q. What's your wife's name?
H. ‘Maty Caroline Stewart.

Qi What i8 your age?

0 15 your wife employed?
A' YeS *

Q. What does she do?

Shéts @ state regulatory veterinarian.

.......

- S &)
w:
o]
o
B
0
S
<
@
oy
=)
H :
[o
r—sf
B
=
¥

Yesy we dox
‘Q.  How many children. do: you have?
A ?Tﬁaﬁdéugh@érsi
(69 ‘prjd;ﬁéaré'théy?
A, 36 and 34.
Q. And you and your family == I guess your ¢hildren are
emancipated.. You and yﬁuz:wiﬁéiliye at: 60 Montague?

A. Yes, we had.
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Q. You already told the Court when you:acquired that.

Let"s go back to the: beginning of the formation of this idea

:’éf*ﬁﬁéﬁdevelapﬁentf‘ﬁf:the,creatibnfdf#ISLlahd the?prqparty

at Whittieri Do you remémber what came first? Was ‘the idea

‘to ‘create ISL before you actually identified Whittier; the

pr@perﬁy»aﬁ,ﬁhittier?
A. We had;ggréed*ﬁhatfweﬁwouldpcreate an entity, but we

Q. Okay: And, fundamentally, what was ISL's intended

H

role?

.....

A. It was initially going to be the entity that would

acquire ‘Property, title it, get it permit-ready, which is

more than entifling it. And then it would be passed.off to

another entity which would be ‘the owner:of the property. A&nd
that would Be a.== and ISL ‘could be one of the :owners of the
préperty OF rot.

. \

0. Or I think Ms. Griffith testified ISL would simply
sell ‘the entitled property for a profit?
A That“S;xight1 ‘Thati's why I said ~= yes.

Q. Yean. And I asked Ms. Griffith this question, but.

- what is Your =- Wwhen we refer to the term “entitlements”,

what ‘dees that mean to you as a land developer?

K. It means all of the required ‘paperwork and approvals

to gain;. in thichéSe;>a’ﬁéhditienax~u56'permit,-Whichfis an

reemelit between: you and ‘the City, they will allow you to
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the bodies that W

planning commi

build the: facility you described.
Q. And what were ‘the: various bodies in the case of" the

Whittier projéct, which was your first ISL project, what. were

‘e FéGUITEd that you dequired ‘to apply to

o .obtain these permits; -these Auth

A. The only entity that we really had to deal with was

‘the city of ‘Whittier:

Q0+ Did ‘the ¢ity of Whittietr: then have several layers of
approvals you had to obtain?

L. The -approvals were all throigh the city of Whittiers

~¢Ahd‘fﬁéy'weréKSQmétiméSs%ﬁaffﬂagprovalsg And ‘they were

sometimes Saministérial approvals through. the city council or

Q. I know; for example; here in the City .of Charlestony,

te' do’ something’ like this, you often have to go to the

1§ that -4 sififlar context 4i Whittier,

have ‘to¢ obtaip approval from :in Whittier?

A. We had ‘to make our submittals to the city staff.

- Aitl £hey wolild include all. the reports and documents: that

Felevant tol the project.. City staff would

hg commisgion, the board ¢f zoning appeals, BAR, and/or |
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were then :Sént. on to planning: comm:
‘commission would then approve: ithe: pro

‘to ‘¢ity council.

23 |

review it ‘and: either accept it and deem it complete and

endorse. it, or mnot. If they would send it back;: we would

. to-make changes. Once we.got through that process, we

si6n. Rlanning

B

Q -

‘documents ‘that; == not. only these ‘that we have in these.

Notebooks, Because: as counsel knows, ‘there .are many more. I

want to @

through: I think all © tt, Phelps:&
Phillips, who is that?

5. A LEW flrm i Orange ébun'ﬁx-, ié_al‘ifo;;niza}.,_

§. What sérvices did they provide, if any, to the.
Whittier project?
A. They acted, in an advisory capacity regarding EB-5:

% Hﬁo_g'i‘é-*%lré‘i'and?

0. Okay. And that's land iplanning?
K. 'Land planning, yes.

0. iAsdciated Transportation Engifeers?

rovides traffic studies and
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parking studies for projects kind of throughout the year.

| They are :based in. a little town called Victorville, /I

think.

Q.  Next one has already been mentioned, Hochhauser
Blatter,

A.  That's an architectural #irm in Santa Barbara,

‘california that provides prinéipal architectural work.

Qs United Eaginsering Grotp?
A. Civil engineer surveying company:

Q. Surveying?

Qs  EBEI Geotéch and Envitonmental?

A. Is that what it says? They do geotechnical, seismic
evaluations and whatever and as well as Diological studies.

Q. You &lsé mentioned this from Jarrard, Nowell &

ston (CPAS?

Q. And Steinfeld Associates?®

to remember ‘the mame of the studyw It was a feas lolllty

study, basically. He was based out of Santa Barbara,
abtuailysqffice&iwiéh‘Hocghauser«g@ahtarf

9. Did ald of the entities that I've just named provide
services to ISL?

A. Yes, they did:
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0. and did all of that predate your dealings with the
plaintiff’ in this case?

A.  yas.

Q. HoWw do you recall first méeting Ms. Griffith?

A. T met her; as she described, socially with a muitual
friend for drinks at. Moe's Crosstown:

0: ‘Arid how did it come to'be that you and she had a
conversation about ‘her investing in ISL?

A. ’Giﬁo_ﬁdl;@;;was our mutual friend. And Gino was
aware, because: I saw him socially as: well by himself, that I

was looking for some additional fnnding%ﬁor‘iSﬁa ‘And he

stggested to mé ‘that: Amarda might be ‘interested im that. #nd

T don't recall exactly what the mechanism was that: got.us
togetherygﬁut we ‘got together and met*and‘diSéQQSéa}ih:-

Q:' okay. And do'you remember  how many times you met
prior to. the Détémbéff§igﬁﬁngs of the documents; that is to
say, that you met in the context of ISL with Amanda?

A. At least twice.

Q. Now, éid{she,ever~>—-did,she egpress_int§;eét infit?

A.  Yes, she did.

0. Did she tell iyou how muChQShé‘had*éﬁaiiéﬁlagto

A:  Yes, she did.
0. What was that sum?

A. She tholght she had ‘about $750,000 available to
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‘that: the: transaction was:k

:about: ‘the:

‘invests

Q. Okay. WNew, at the time that you had these

" had -- what wad the status of the: land transaction? It

| wasn't closed, obviously. Buf waé it' a céntiact that you Had

O e

KA. Wé had & contract, purchase contract.

Qi So- how'¢

4 4t o €6 be that, to your recollection,

¢n IST ahd Ms. Griffith led:

inte & promissory note wand ‘2 :memorandum of ‘understdnding

rather than immédiatély some comprehensive agreement? What's

y ol TecEion Rew £Hat volved?

‘A.. There was 4, as I thifk we both ‘attept, Ssome Urgency:

about getting some: money in so that I could
FoUnd: of bills for consultants that we didn't, have :enough
moriey' to pays

Q. And would that be to seme 6f all of those names T

Just had yow identify?

A. Yes, yés,“anaiqutontinueﬁpayingimxeéaiéxys

NG, you'wve been. questioned extengively’ then

scharige; which W58 in ‘tab

that tab, Tab 3; page 121:

A. Tab 3%

0. ‘v&ak: ‘TEIl mé when you are there. I think you were

ding ‘that: oné, I think.
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A. Yeah, I was. It looks likeAmanda Gi

| buried kind of in. the middle of ‘this.

G. Beg yout' pardon?

AL Yes.

©. Did Amanda communicate to’ you anything'more than

what we are looking at on page 122 in this exchange? And

1'm happy’to
lénd the $200,000 to yeu if you will personally guarantee: the

loan.

the extent it talks about parol évidence: ‘What's .good: for

the gosse is good ‘for the' gander:,

T will withdraw that. I will

‘Thank. yous

1 BY ‘MR BARR:I

Q. In réturd ‘for your statement .in here, of: coursey "I

| will personally guarantes the $200,000," ‘aid you receive any

benefit?

A. None was offered and I ireceived none:

Q. MNow, let's go to :some: exhibits that 'we haven't

. disclssed yet. And this begins with Tab 11. Tell me when

jyou are theres
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9. A. I'm there.

2‘. Q. Okdy. Can you identify Tab 112 What is that
3;j'document¢Wé étéziodkihq”éﬁ?

4. A. Confidentiality rioncircumvént agreement.

5| Q. For the record, this is dated November 29th of 2012:
6 | ‘And what- is theéconteXtubfﬁthis abcumen£3 Whaﬁfdoes_i;

7| répresent? I notide it's signed by Adam Salis for ISL, but

8 | ‘what is the: purpose and context of!this -décument or document.
9 | like this? | |

10 A.  This was part of Adam's marketing effort to try to

11 | ##ise capital. So he would make disclosutes to whoever he

12 | was speaking to about it 3§dfitfwashaﬁWégfeéméntwthat,they
13 wouldn't use that information to get us out or -- they

it WouldhA't interfere with our contractors.

15:: 9. Do ‘yobu happen’ to: know Whe Oxbow Investment Holdings
16 | is? |

17| A. 1 don't know who they are:

18 Q. imet's'go to Tab 12. And it's isomewhat the same

19| Guestion. But Tab 12 ‘n its face to publish is ~= it looks

50:| like an identical 1éttér, but addréssed 6 Mr. Ken, Berty at
21| Hacienda Senior Living dated September 4th; 2012. Samé

22, | purpose?

23 As  Yed

24 ©. Now, 4t ‘the ¢ itie that you and Ms. Griffith

25 | communicated in December of 2012, and more specifically, when.

257



10

Al

12

13

14

16

18
19

20

22

23

25

123

]

21 |

youaSignéd,the promissory%noﬁefandwsh91signed,the’mémdraadgﬁ,

y‘gll_signedwthefmQMﬁiandum-cf’understanding, what ‘was ‘the

'status of these two inguiries, these two prospects,. I will

} eall them, that we see in Tabs 11 and 1272

A. They were still being negotiated and considered.
Q. Okay. So they were pending at ‘that time?
A:  They were pending.

0. Answer's probably self-evident, but did they ever

‘pan out?

B No, sir.

‘9. Leét's look then at Tab 13. .So.after the $200, 000
loan was made; Tab 1310nf1ts'fééééis dated January the 4th of
2013. What ds that?

A. This is a letter to Artisan Business Group and it
has t6-do with EB-5-marketing of the property as another
avenue for raising funds.

Q. May I correct you? I think you said a letter to.
THE'S an é-mail from.

K. “i'm sorfy. You are right.

§. ‘8o it's an é-mail from Artisan Business ‘Group ‘to

Adam’ Salis; is that .correct?

A. Thaths correct.
Q. Bnd dd you know == I guess brochure is self-evidenty

But what was thé‘pufpoge;Qﬁﬁthis*cbﬁmunicaEEOﬁ:by_Afﬁiaanv

‘Business Group to Adam as a Trépresentative of ISLY
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 eligible EB-5 contributors in China, primarily..

‘there i ‘california at this point in ki

A, Artisan Business Group was wanting té help: us gather:

Q. Now, M, Flyhn hab already questioned you about.the

EB-5,. but in ‘a nutshell; What' happened with EB-5 program

2

A Itihéppeﬁédznationaiiy, Tt. was & matteér Of how

the —- actually, in California, the State was the ovérall

sponsor: Of the: EB=5 program. It was done state: by state.

And ‘§6 each: state could set their own rulés for how it was to

be administered. And the State of California decided :in

early 2013 ¥hat they wWere going to change: the rules for’ how
you. could; determine Whether your property was located in or
near ,an area; of high-unemployment..

Q. ‘How did that affect the Whittier project?

A, It made us ineligible.

. Tetts Ehen go €6 irhb 4. To publish dt, that's an

 esmafl from Amari Nicolo to Adam Salis .and Stewart dated

ary 45th ‘of 2013, What does this: I

516 Amari. was an, operator wi

Hif.&nd then perhaps haves him:be the operator of the project

And it was Just, about: consulting services and

| how they would ‘be -done:

0. During ‘the time pericd 6f == I think we've
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- there for another iye

Siith: respect ‘to the Whitti

¢, With what fregiiency did you go ‘to California dul

that year-and=almost-tworyedf period?

A. OH, I was out there more than 50 percent ©of the

sh 60 percent. of the time?

An 50 perdenit. of the time,

0. More than 50 percent of the tifie. And for what.

For entitling the property -and work related to

Q. For this property .or were there others?
A Well, T SOTLY. I may: have not ll tened caretully

enough. to your guestion.. You.are saying rafter 2013. I was

A:  I'm SOTEY.

8. T asked you frem during 2012 and 2013, with what.

 frequency were you in California, let mel be; moxe specificy

M. I was out there at leask 50 percentiof the: time.
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0. Okay. And we've already talked about Tab 14. Let's

go to Tab 15 them; Aré you theve? We; published that.

. That"s at' the top called .confidential private: placement

membrandun, dated April 1ith of 2013. Can you describe what,

generically, what is a == if youw know, what isi@ private

"?iacemeniim§m¢§3“dﬁm?

A. This is part of an invéstor package that is

subfiitted either directly to investdrs of to a broker that is

managing the investments or considering dnvestments on their
‘behalf.

o KndiwﬁQ'wpul@fﬁéééf@;épgred”thiS?

A.  Adam Salis would have prepared tHis:

Q. And are there certain requirements by regulatory
investment; regulatory authorities that certain information’
be disclosed?

A YeS- |

0, Ts that the purpose of this?

A, Yess

6. #nd what did -- what ‘was done with this project
pla CEMERE iener aﬂd?-lm?

A. Tt was distributed o intereSted investors.

Q. Okay.

A, ,Eiﬁhér directly or indivectly.

Q. This was in ApEil € 2013, correct?
A Yes.
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Q. Let me invite your attention over to Bates page ISL

| 580% ‘There's a paragraph there under the heading: security

ownership of administrative manidger iand its affiliates.

A.. fﬁkay}

Q. More specificalﬁxymakingjx@feren¢ég£diISL
Development, LLC. Whétiwa%atﬁe*puxgose of ‘that provision in
the placement memorandum?

A. To establish the interest that ‘would be accrued to
ISL Devélopment.

0. And would tiat"be,assﬁurce of capital for ISL if it
had been funded? If this --

A. It would have beén. Yeah, it would have.been
considered our eguity in the project.

Q. LEt's goto *—~1fm3%oing~ta skip 16. Iet's go fto

Tab 17. 'And Ms. GFiffith earlier’ describes maybe somethingy

1f not this, something similar. To publish it, this looks
' Jike a Brochure ‘thatls entitlggrggmmer”Tgrfaéé‘aﬁ?Whittier«
Ang dt's dated May 10th of 2013. What was ‘the purpose of

‘this?

A. Part .of the marketing effort that would have gone

“would: have been sentfﬁdipgtenﬁialjigygstox$nQﬁ their

agents.
0. And who would have prepared this?

A. ‘These are photo redictions of some of the plans that
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14 ]

were jpréparsd by Hochhauser Blatter. And the: aerial stuff is

- probably off of Googler Adam would héVe;put{%hiS together:

Q. And what is the relationship, if there is one,
between that and the placement memorandum? They have:
different dates. Is there a relationship between the two?

A, They would have been used together. It was just a
slightly updated version probably.

0. et me invite your attention to -- let me invite

your attention under Tab 17 to Bates page 710, which really

may be unrelated to the brochure. Do you see it? It's the

last page under Tab 17:

A« Yes, I've got it

Q. 'To publish that, it's an e-mail from Dawn Ambrose to
Adam Salis dated May 17th of 2013 entitled -- subject is:
possible EB=5 client: And what's happening in that
‘ommunication?

As  It's just an e-mail letter back: to Adam. He

apparently had fiet With Don Bmbrose. Don_Ambrose is 4,

capital source; éapital btoker: BAnd so he would have been.

4riother ‘one: fhat Adam was in: fontact with.

Q. here’s a references in the first paragraph of ‘this
e-mail to a person hamed Janine with a phone number. ‘What is
the significance of the name! ‘Janine?

A. Janine is @ person ‘wh

Anbrose that wanted us to help her provide EB=5 funding for a
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project she proposed ‘to build in-tHe high desert above LA, a
place #alléd Apple Valley. And Adamand I met with her

subsequent ‘to this, I guess.

0. Let's turn to Bates page =- I'm sorry; to Tab 18

theii. And to publish that, it is an g-mail frcH Janine:

‘Paterson dated May 23rd of 2013. What's happening in this

. communication from Janine Paterson to Adam Salis?

A. She's just describing what it was that she wanted us

‘to consider-helping her with up in the high desert, in Apple

‘Valley ‘area.

§.  Now, was thére ever a time when Janine Paterson

became interested in ISL's project?

A. Yes. We had a subsequént meeting. This was —= this

letter was written in response to a phone call that

';apparant;y7ganige had with Adam. And ‘then there was

:Subsﬁqueni;meeiiﬁgvéﬁvAdamfé'ﬁffiééft%af-We-had-. And she

more fully detailed what. shé had in mind for tHe project that

she wanted to do in Apple Valley: And we ta;kéd very frankly

to her. gg§f$p§.wasr;— TP toying to. think of the best way

£hifk: he had done enough research and it was probably not
§oing to be very feasible to de that project din ‘that area
with the demographics they had.

S0 she then wanted to know what else we might have

fgeing on. And.so we told her about Whittier. We told hex
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about: the: projects. that we were looking. at.
Q. L&t me invite your attention then to Tab: 20 then:

At, that seeins to be an LLC, limited

Tiability company agreemént of Summerin Senior Living, LLC.

This is a draft, obviously. But the:d

made as. 6f Séptember 10th of 2013. 'And with respect to thaty

et fé ifvite your -sttention over: to the last page: of that

£ab, which is Bates pagé ISL 521, And d6 you see there ‘the
‘name’ Janine Paterson?
A Yes.

Q.  $6'is this Surmerlin Senicr Living idea to be an: ISL

A. This was a replacement: entity. for ISL.

@.  But. would ISL’ have zeceived any :funds from it?

A.  Yes. There's af?fOViéibnyinfhgre where Janine was
going: to &llow us to use sone of the funds that she: was gq&ng:.f

to: put inte the: company for 'tk

contemplating putting .in?
H.  $5,000,000:

< Beeaiie 6f that?

s6d, Lo $ofe Extent by attorneys,
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| being held by Bank .of A

. that you felt: a moral obligat:

pbecause there was an identity fraud case that came .out of &ll
of this that shé didn't have anything to do with; but she had

to clear herself and otheér expenses. ‘Arid some. of it is still

Q. All right. So:this ds September of '13: And I

think wé saw, lookirg.at the bank:statements earlier; that

of 2013; is that ccorrect?

A. That's ‘true.

Q. Bnd'we know ‘that ISL was not:-able to repay- Amandd
Griffith. Has ISL repaid -Hénderson Family Trust?

A. No.

Q. Henderson Family Trust wasn'

Qv What aﬁbﬁﬁﬁ26f:princ¥péiithatgwas in this same:

whittier project?

A. Well, there was the amount of $450;,000. -Andmy wife

 tel1s me that she'sigot a copy of the receipts for something

. BYer $500,000 worth 6f money jshe put, into it ‘total.

G, Now, you. told Mr. Flysf, when he was examining you,

nda’ which iwas: a part

Why' you replied to ‘that: e-mail on January leth: Do you feel

§ 4 'legal "obligation for you. to repay her?

A, No:

{at a position ithat makes: you. .
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comfortable? Do you. feel comfortable about that? Do you

| §till fe€l notral. reservations?

618, ‘Your Hono.

“THE :CQURT: Thank yous
‘MR.. ‘ELYNN:: Your Honor, 'I don't. have any guestions:
in redirécts

THE “COURT: ' afe happys to §tdy. Do: thé attorneys

wish ito make any brief .closing arguménts? I'm obviously

g&ing’ to - I don't think. #t's @ surprise that: I'm going to

take the: MALtET Under advisement. There's .a lot of documents

little ‘bit ‘of tine at' least to .go through these a little bit

& [§16wWly - and: ‘carefully
MR, BARR: Would you 1ike proposed ‘hearing

memorandum,. from: us?:

s really up ‘tor ! You knowy
noWever you would like: to do it. If you want to send. legal,

bricfs; you -can do thdt, oFf I'm happy ‘to hear arguments now

MR. FLYNN:

© CElifothia. Law.

THE COURT: That you are relying upon?

MR. FLYNN: TE'S §h ny tFial briefs.
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THE 'COURT: The cases; 'Statutes that you c¢ited in
your ibrief, I'm happy to ‘take copies of those.

MR. FLYNN: And I® have copies for counsel too. I

should! have ‘probably given them to you in tiie beginning.

T4ig COURT: That's okay: ¥'all tell me what yoi

‘want. o do.

‘MR. ‘BARR: What. would help you?

THE COURT: If you want te give me just kind of a

brief highlights right now, and then -- we ‘don't need to redo

‘the icase. law.. T can read on my own time and go through its

‘Bt 46U Waht to give some high points yow want to hit me

MR: BARR: I would like to supplewent my brief. I

127 ‘this morning:

Of course.

But I would like -to respond particularly

of the California authorities.

-

THE COURT: Sute, Sure. Andiin ‘terms of order, I

quess we will s

1 et you g6 Eivst. and. you
can. respond,
‘MR, FLYNN: T will be very brief. And I really =~ 1I

til midRight doing this because I wanted to make it

5 £6r My positicns: gt trial. And 50
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. defengés Of Mr. Barr. And T Know #- assumed he 'was igoing to

sayy ‘well; theré's no .consid

consideration, obviously; although Mr. Stewa

that referring to my plaintiff's trial brief, I did put in

tHére that it's clear that tﬁevgromissgry,noteiapegas§y*ﬁﬁaﬁ

1. California law -applies to the eﬁfoféémenthanﬂfgperation»Qf

to the: relevant California statutes; and case law.
‘And, Your Honor, I also basically anticipated ‘the

ticn, this Was a gratuitous

Fief ‘that I

learly; thsre was consideration passed. .And ‘the

i nevey ‘answered

it directly; ‘was that had he said, noy I am not géing to

6hally gluarantée this, then. Amanda ‘would have said; okays

Tive ‘by the tétns of’ the premissory mote

and I will take whatever I can get oh March 31, 20%3. He

idn“t take that route. Instead, he decided to; what I wou

iy, lure, encourage, misrepresent’ himself to:Amanda on.

¥ giiarantee: it

h ever Honeridg that.

¢ understand whdt. a personal ‘guarantee iis; and pever

I $X4cELly why he felt. he: had. & moral

 obligation. but he déesn't have &c;pggx
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So, Your Honor; I, think clearly he received

.TCQHSiaépaﬁf°n>bﬁcause!ﬁadzhewnqt;mééé?ﬁhéﬁgﬁi er; if she:
ﬁﬁbé?tédqthéfbff§fqof a;pErsgnai}gpapahigey then he mould not
haye had ‘access to ‘those funds, whatever was ;arranged, ‘which,
' was considerablé, after March 31 of 2013. &nd he; indeed,

| paid himself. As a matter of fack; after ‘that, a5 soon as
those funds were put in that account, he: was the £irst one 'td
get paid. So he continued to get:aisalary. I think that

~ ib's clear that that was a personal, ‘and Ne even admitted, it

was a .personal pecuniary-benefit to him.

'to say that there's a problem with the statute of

Now, and I also féféféncédlbfiéfix in?my.ttiai

issneliﬁﬁagcase;aiﬁqupocedUréii@ﬁpﬁgﬁﬁiaxeég¢ye:
Catolina's law. But the substantive :aspects: are governed by
the Iaw of ‘the chosen forum; whieh weuld be california. And
ite 6F limitations:

quits after three years, from the day that she ki

hava ‘kriown she had a problem. TE's clear; Your fonor; ithat

to honor i, but they at least he understodd what he was

d@oifig When he made that argument; when he made that offer to

personally guarantee it.
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?ﬁé'¢§hﬁinuédﬁtofmékewpayméntSwtaihex?dénsistént*with
what :Amanda's understanding was; that she was going to not
¢ontinue and let him use it. She hoped they were successful,
And so- she was going to basically make the payment on, the -=

she’ even 'said in her téstimony; he will pay“me when ‘this

- project makes some money and that's when I will call the

fHotés But She alse was wise enough to put dn ber e-mails

that if‘;hé?adéééﬁ?tlhgﬁyéﬁfféhéwWaﬁfé this persenal

‘guarantee:

So it's clear from her e-mail ‘that:she wds very well

aware of the risks. Steve was very well aware of the risks.

So it was clear that was a material part of this continuation

to Amanda: So the ¢onsideration was 'shé continues to get.

‘paid interest :and she. gets a:-personal Guarantees He géts

continued ‘e of ‘the money until he doesn't need it anymore:
g@g-§¢aftiwa%La.c&aséiéﬂbffer%écceptance‘@onsideration»
Novenber Sth 6f 2013, hé Wrots ‘that: 1ast check o

her from an equitable estoppel standpoint, if s

and says, please hold off on it until after the first of the

year, T Want. you to pay ‘this. He‘taséiﬁied,‘yes,;he intended
to pay her that: interest. It wasn’t ifitil January lof :2014.
when :she realized, hey, this check bounced and Steve wasn't
calling .anymore. She xealized then that she had a claim,

against Steve as to the personal guarantee.
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Under South Carclina statute of limitatio

' three years, she had brought the lawsuit on October 27th of
| 2016, whieh is less than ‘three years past November 5th of

- 2013.

And, lastly, Your Honor, the statiite of frauds, I
anticipate that Capers will make an argument as to Whéthg@
that would be -- this was a sufficient Written;ag;éement} ‘He
had méntionsd -- My, Bart and Mr. StewArt menticned that. the
promissory note does indicate that it's not to be amended
without a written dogument: But this, I think; is where it

shifts into the substantive aspect of this case. 2nd that's

why T cited all of that California authority.

And, ¥Your: Honor, 1 believe ‘that the: relevant
authority in California is the Michael Distributing Company
v.. Tobin, iﬁ*whichQA-*that was from way back in 1964. I
Shepardizéd?iﬁ.prbbaﬁlyiabout_11:45 iastvnight. 8o’ I. know
it*s still good, YTaw. It was when a promisor provides a

guarantee for his own pecuniary or busine

ss advantage; That
guarantee is deem an original obligation of ‘the promisor and
Heed not be in writing. So it's clear that that's one of the
exceptions o the tatute of frauds in california.

And; Your Honor; I sort of got -- your head can
start swimming with going back -and forth between South
Carslina and California law. But I honesily believe that

‘¢ 15 a basis if the Court; .for example, were ‘to find that
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the substance of law in .Scuth Carolina would apply; I believe
that ‘there is.an identical basis to support the enforcement
of this as.a personal guarantee, an: améndmént: to this loan:

agreement.

And so under éither California law or the Tobin case |

or: under ‘South Carolina :authority, there is an egual

enforceability of that obligation.against Mr. Stewart

Aind with that, Your Honor, we ars secking, as I
mentioned, it will be $200,000; plus 1205000; which is wough
apgrékimaﬁioﬂq I kﬁbw*wé.diaﬁftggatdto the days. .But that's
what wad, as fa¥' as’ the interest’ on & 365-day basis. But
that's a rough approximation, §320,000 in principal, plus

interest, plus the attorney's fees and cost associated with

the enforcement of this dﬁifgéti@n,

ik, the evidence and the law is . clear ghat,ﬁe;@gs;pérgqnéily;
guaranteed that,
And with that, Hnless thé Cotirt. has any questions ==
THE COURT: N6t 4t this tire.
‘Happy® to hear from you, Mr: Barr:
‘before youw

THE COURT: You toos
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MR. BARR: T hope we have occasion to have other

matters Befors you 4f the future. And I've enjoyed working’
with Pat. He's always a good colleague to- work with and --
‘MR. FLYNN: Same here, long time:
‘MR. BARR: I remember saying way back when I was

younges, 6ld lawyers would teach me to say, they will say,

' when you have a case- that's bad or weak on facts, you try it

on ‘the law. When you have a case that's bad on law, you try

it on the facts. I say that only because this is an

uncomfortablé ¢ase for Steve Stewart to be in. “You can tell

‘he was uncomfortable from the start. He didn"t want Amanda
Griffith to lose money. I mean; everybody, 1like most

'marrfageSKOflthis nature, you don't idintend for; there to be a

divorce. You look only to theée hoheymoon. And that was the

way that this project evolved

And “they had put :an enormous amount of effort.in

understood that..

Now;'&a&fshg;gcne“to a,iaw&erfeax;;er,-wquld the:
outcome Have been different? I don't know. Had she gone to
a financial advisor? I ‘don't know.

T do know: kthis. Mr. Flynn makes an issue of ‘the

fact that when he asked Mrs. Stewart what would have happened
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4if He had told Amands "ne" dn%ﬁﬁisjpérsbﬂdivguaraniee and

then tries £o argue that A, B of C would have happened, it's

~ interesting to me that he didn't ask Amanda that. And I

 think that. would have been a failr guestion. Amanda; if Steve

had told youw “ne", if He had Tefused to sign that persenal

| guarantee, what would you have done? That was a fair

guestion: BAnd sh Be

iuse T think Her

answer, Her candid -answer; honest: would have been; probably

| wolld have made .n6 difference.

‘ﬁ@ﬁﬁwgggfé:fiﬁé yééfs'ddwnﬁtréam;aﬁafeVé:ygd&y?haQ

lost their money now: ‘And we ‘are in ‘@ sticky position. So

'zunCOmfértabie caseé equitablyxand fagﬁuaily, Bﬁt:ﬁhaﬁ:iszwhy

the statué 6f Lady Justice wears & blindfold. and ‘holds a set
of scales to balance all of the above:

So we' are met really apropos: my: observations about

“t¥ying the case on the law, several challenging; iperhaps;

‘legal guestions. And T 'think the most seminéifiégaifgaeéﬁidnm

is the one of consideration, because weé have clagsically an

agreement : ises: So we

‘have an e=mail here. And the suppesed,promise from Ms:

GELEFith is, T an happy to lend the 2,000 =~ the $200,000 to
you: Well; stop right  there. The lcan ‘had been:made ‘on
December: the 28th of 2012¢ This is January the 16th. It

wasn't ‘due until ‘March 13th. What did she mean? What was
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intended? ‘How do you interpret: those words? and. T suggest
that they are meaningless.
Then she says, if you will personally guarantees

There's no guestion but that: Steve promised to personally

|- guaranteé it: Those are the words of the e=mail.,

'$6 8 ‘the extent that an agreément consists of an
exchange ‘of ‘promise for promise, we've got a one-sided
promise here. Amanda hasn't promised a thing. The fact that
ISL did not pay it ‘on March the 31st is ﬁo;grea%isurprise,
have the money. They tried to do what was right, because out

of the money ‘they had, they continued to pay interest to

Anatida’ ‘4% Long’ as they ecould.

And, of course, they paid.to! Steve. But what was

‘Steve ‘and ‘Adam Salis doing? If you see from those final

exhibits, they were still out there beating the bushes until
Séptember when they Had this Qperétinguagreemeﬁtw You will
see in ‘there that was ébMeiéffort‘gat‘in#preﬁébing;that
thing. &nd Janine, I don't remember her last .name, was going

to put §5 million dinto ‘that deal, which would have funded
fWshey back t6 ISL, which would have repaid Amanda. And it
would have been. repaid Handerson,yamiiy Trust. Because
Amanda is not the only one who has lost ‘here.

The: California law of consideration i's very

ifteresting. -And I would Tike to brief Your Honor on this
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© It has interesting terms. I

~ ‘the promisor ‘or by any other iperson to which thé prom

‘the promisor .is 'a good -consideration for’ pr

But what: do- the Californ

And T Will take 'a look: at Pat's ‘trial brief

. prepared 27 minutes after midnight. But I didn't:gét to read

it until like 7:30 or 8 this morning. And I was more focused

| on preparing this for you.

Califérnials ‘definition of ‘consideration: is

statutorily defined in the: California Civil Codes, Section

1605, which I think is an old, old sect:

begins in capital letters;

éd to be conferred upon:

senit lawfully bound te suffet’ as an inducemerit. of:

And ‘you probably couldn't follow a thing I read

SHE ERAT pecanse. itrs written, in the 'vérnacular of 1872.

458 say absut it? And. T found &
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. prejudice. And we are talking about:

. whai

.| ‘the element. of bargain .or agreed e

Sd‘@hé:prdﬁiﬁéerherefﬁeingeﬁﬁahdé»mus&ﬁccnfgx%a

s£it to the promisor or shé must Suffer of agred to suffer

From Steve's' offer to personally guarantee: the note;

- sOrt «of upsidedown, because ‘we don't.see a promise from that

mAtter. 56 based on Steve's promisé to apparently guarantee

the: note, what benefit is converted? Well

; obviouslyj I:

| quess it would be.a benefit to her, but what's flowing?

What's the prejudice?

‘But ‘thén the Court goes: on té say in this same

actually be ‘bargained fdr*ES'ﬁﬁéwéxéHahge férnﬁhé@piom&Séhﬁ'

T way; thé benefit or prejudice must have irduced
‘the promisor's promise:

-The ;fact. that the promisee relies on the promi

¢ ‘Atanda, té Wer injury well, the promisor gains some

antage therefrom, doss nhot establish onsideration without

And *that?s what's lacking here. We don't; have -~ we

‘den*t have @n ‘agreed exchange. iﬁéxefsﬁnotﬁanﬂexchangg?on

‘The agreement was for an extension on the note: T just think:

e

‘there was no. agreement for anextension on-the note: Ahd the
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- That"s not, evidence of an exten

Service: at. page 7

congideratish., Consideration i present. when the promisse

circumstances of paying interest; that was legal obligation.

of ISL td pay the irterest. They had that Tegal obligatiocn.

They 46 d6ing w sally obLigated to do.

‘The, Steiner case was cited dn -an August 2018

California decision as well. And that: case is Property

That'sr actually an interesting -- it's

4 legal malpractice case. But it addresses this same

result: ‘of ‘a promise.

36 what benefit did Amanda Griffith confer fo Sfeve:

‘Stewart? NotiISh, to Steve == well, faybe ISL, to: ISL or

20 | fac

22

23

24

25 .

‘bargain: There's no exchange: 1 1

.or ‘the promisor gains some adyantage ‘therefrom; doés not

‘establish iconsideration without the ¢lement of bargain. or:

agreed i€xchange.

And that's §imply what's 1acKing here:. There's no
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,sugHiEméﬁfing%my‘Briéfﬁ ‘And thank iyou for’ your time and

| patierce.

THE COURT: Yeah. Absblutely. You éach did an

- excellent job conveying your points through the witness

 testimény ard the arguments. So I look forward to looking

into this & little bit more carefully. This is & good time
to have a bench triali Next week is a chambers weék: iS¢ T

[1 have time in. the very near .future to look: over thisw I

- don’t sexpect it taking more than two or three weeks for me to

Feath a. decision. If we 8o get to ‘damages, there's:a damage

- wé would, reconvene for anbther hearing at that point

1 think. that would be ‘very much :appropriate:
Initially, Ilhave to review these: to:see: 1f we get there: at:

‘that. point.

iR BARR: Could I. Wave ‘about 10 days t6 send.

May I ask the: scope: what iyou -intend
“te == what do you dntend to do within 10 days?
MR’ ‘BARR son?i}wmﬁqdingjﬁd;filefagsqggiément'té;mﬁ

Bt it will Be

Just == it will address the dssues of consideration, statute
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of frauds and legal issues ‘here.

MR: FLYNN: Okay.

‘THE: COURT: You rieed, & :chance. to respo
MR. FLYNN: No.
THE COURT: ‘Obviously, we can go back and iforth. I

d to '§ay two times: éach. Anything past that), I think

| gets.a little bit --
MR.. FLYNN: I den't have anything: else:
THE COURT: Surer So if you -want to -- he said he

Will §6 first within 10 days: You will have :a chance. And:

agaxng

I'm: flexible on extension of ‘time. This.is important
to the parties as well as their attorneys: So I want to give
you time *to brief. Those areithe cases you brought today?

YOU ¢an b¥ing them up at .any time.

o
lereupon; the p

gs' aire adjourniens)
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‘the damages .portion: We have biftitcated t

 £ind, in: favor of the plainti;

‘the ‘defendants. ‘Thank you very'much; My Baxrr,

“THE: ‘COURT: Gaddwmofnanq;

MR. FLYNN: I'm Pat Flynn for the plaintiff.

‘MR.. BARR: Capers Barr.

“THE :COURT: We: are on.the record. The case is

Amanda Griffith v. ISL Developiient, Steven Stewart

individually. This is part téo of a bench trial. This is

I did

- after the first part of the

‘trial. And we are here to take up the issue of damages

.And T just ask ‘the

for: ‘the: court: reporter's benefit ‘of the irecord:

Mri Flynn, happy to heaw from you first as well.
MR, FLYNN: Patrick Flynn: here for the: plaintiff:

THE COURT: ALl bight,

Mgs, Flynn, I'm happy to hear from.you.

MR. FLYNNY Your' Honor, I:think in ilieu.of an
opening; I will just go ahead and call my client to.the
stand.

THE. COURT: That, would be #ine..

Ye§, /s "am, take the §tand, much as jyou did. in the

first part -of the trial. And T can swéar you i and/or April |
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chance to take a: look .at that:

. ‘AMANDA GRIFFITH,

ifies as follows:

THE CLERK: State your full name and spell your Yast |
for' the record.

THE WITNESS:# Amanda Edwards Griffith,

G-r-i-ff-i-t-h;

DIRECT EXAMINATION.

: BX@MR,EF$¥ﬁN;

Q. Gobd moEfiing, Ms. Griffith. I have here a brief

which I've submitted to the Court. And I.kndw?ybﬁ'Veﬁhaé-as

" brief .and then. the four different exhibits. .And what I was

‘going to -do is Efiéflg,gc’thrdﬁéﬁ?iﬁ§€=with you., And:

:shouldn't take too long.

Your Horor, do you have a paper copy?

THE T do, indeed:.

‘MR, BARR: Excuse me. Is it the brief you handed to

‘the Witness?

Yes: 1 got ‘the ‘exhibits fox you:

MR. BARR: 'That's okay: I%ve got my .qotes here:

“BY MR ELYNNG:

‘0. Okay. And you recall that we are‘here to determine

the measure: of damages in conn

n with: the lawsuit which

we: had spreviously filed;

A. Correct.
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principal balance of the promissory note; is tha

Q. And this is the damages phasé £ollowing ‘the

determination of liability on beéhalf of the defendants.

Please take a lock at the first page of ‘the brief.
And. what I wiiiﬂdc, juSL again, ﬁopsa?egtimﬁ,ziS»ﬁQvaSk320u~

to take 4 ‘Gaiék ‘166X at. that, And let me know if you had a

chance to review that, and if you agree?

A. 1 didy, and I.agree.

Q. ALl right. So on page.2 of my brief, number one,

about ‘the middle of the page, says defendant Stewart's

1iability in ‘the amoufit of $200,000, representing the:

© your

nnderstanding?

A Yes,

Qs - Now 2y -right underneath that, have you. been iable. to

~ determine ‘how I calculated the interest?

A, Yes.
Q:  Okay. Can you briefly describe that for the Court?

0. .And starting --

MR. BARR: Your Honor, for sthe :record; we don’t

dispite the mathematical. caleulation, that that interest is

éne third of $130,000. And We've been. given crédit. for the
$14,000 about which the testimony was tendered:

MR. FLYNN: I will move on, Your: Honor:
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0. We will move right on to ‘the attorney's fees, which

‘! 1 believe is the only ‘one’ there will be any contest here.

And that is on ‘page 3 of ‘the brief and also shown in Exhibit
D
So what was the arrangement that you stiuck with mé

as your counsel for: this trial in. terms of compensation?

A. That you ‘woild receive a third of what I prevailed
on. -

¢. 'Have you also had a c¢hance to 'review what is my
vinﬁernalaacgounting;offtime and expenses for :this trial?

&. - T did not.

Q:  Please ‘take a look ats that.

B. It's way to scary.

s :summarized there .o

6. .All right. i the first

A.  Right.

Q. Do you see total legal fees is $66;2867

A.. Right.

Q. Do you have any reason to' dispute the volume of
detail?

A  Nos .

Q. Do you have :any challenge to ‘the reasconableness of
the one=third fee?

B Nok
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agreement of ‘a one=third. contingency fee?

‘MR. FLYNN# Your Honor, ‘I believe those 'ate all the

A1l right: Mr. Batr.
‘MR.. BARR: Thank ‘yow, Your Honor.
CROSS=EXAMINATION
BY MR.: BARR:

Q.  Ms. Griffithy Mr. Flynn dsked yoh about the exhibit:

which ifecludes his hourly billing records.. Were they ever

disclosed to you Prior to ‘today?

A.  They weré At the First billing, but. T Haver't

@.  And:when: was; the first time billing: submitted?

K., T odentt rrecall.

o)

A;  Last wyears
Q. Bey' your pardon?
A

Last ‘yeat.

@ Let: me: a5k’ this. -“You arean ‘Atchitect by

profession; is that correct? -Are you si
A. 1 .am.
Q. What is your approximate annual rincome?

A.  PEOm/my architectiral -=
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‘sBout eHgaging oh. the basis of a Contingenty versus hourly?

Q: 'In total; from investments and architecture?
A. About 89,000.
0. All wight. And you own assets;, correct?

K: CorFeet.

Q. . ‘Whén you engaged Mr. Elynn, was there a discussion

A: Not :initially, now

Q.. Beg your: pardon?

A.  Not initially.

Q. At Some point, was. there?

A. T Havé not been: able to.

Jops Now, you .and Mi. Flyfir had a prisr

professional relati

‘A. Correck.

And, 1

o hourly?

9.\

288



1 Q. Mr. Flynr's Hourly jrate: in this matter as stated in
2 | his sccounting that: he. téndsred to you dn his text, his

ndum; 48 $300 an Hour. I8 that consistent’ with what he

51 A. Currently, yes.

6 Q. =% on the prior matter?

7 B, It'® beén maily, many years, over 20 years..

: 0. - What is the extent of yoir curkent architectural

o | practice? TIn other words, how many projects are yon working

10 | -on right now?

11 | A. Two:

12| Q:. And what is your average dinventory of projects?
13 A.  Usually less than thats
T4 Q. A1l right. Andiis that By iyour cholce?

15 | A, Y&, T Kavé some health réstrictions..

1th restrictions; so, ves:.

or &s it becauser of your

51| 0. Okay.
22 By advice: of my phy
23
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T believe you sold some property with a substantial

gain several. years ‘ago?

Yes.

What is the magnitude of th

‘Bs of yesterday, 935;
And what is your age? I don't mean to —=
I will be 65 néxt: month.

‘Thank you:

ing’ 56cial Security?
I am.

MR. BARR: Thank you, Your Honer.. That's all the

quéstions I have:.

‘THE COURT:

‘MR.. FLYNN:: Hes

You testified about the property that you had. sold

-recently with ‘some gain. 'What K was that property?

A,

It was ny property at Edisto Beach, which is my

prifmary résigénce. And it was at 4 substantial loss.

And What was thé reason Whi you Had te &1l that

property?

A,

fa¥ and live that far and come into townm. And T couldn't: pay

It was getting onerous, with my 'health to travel that
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10,

A. My overall portfolio, which. included this note, was

,;gpgféﬁtﬁbﬁlyy.éhd5itiwas'inthing»upa So. T “had t6 eﬁfﬁér

| refinance ot sel1 it: And decided BECAUSe of My health

reasons to goi ahead and sell it.

Q. You consider that: as a harm that you suffered as a

esult: 6f thei failure to repay this: note?

B: Yes:

‘MR.. BARR: Objectibon; Your Honor,

THE COURT: Overruled,
MR- FLYNN: Those are all the :questions I have.
MRy, BARR: I :have: one: f6TloW=up:

CROSS-EXAMINATION

BY HR. BARR:

Q.  several years ago, didn"t you sell some property

i

A Yes::

Q. == for a substantial ~=~ several million dolls

Ae Yess

Yoy,
MR. BARR: ‘That was the one I was referring to.
Thank’ you. I have nothing furthei.
THE, COURT: Okay. All right. Ms. Griffithf»you?maYFt‘

step down and ‘return to -the counsel. table.
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. attorneys. ‘Mr. Flynn, happy to hear; from you first. And T

Will ald%w M. Bartr to respond.
brief, Your Honor, because I I
it's really all contained in my brief.

‘page: of my brief; I .had liSted -~ Ttls zctually page 14 .and

‘paltance: of ‘the' promissory note. ITtem two is 130,000 in

onTine and saw the Wall Street Journal. If I'm -incorrect

Mr; Flynn, do you' Kave ‘afy. Sthér witnssses you wish
to «call at. this time?

MR. FLYNN: No, Your Hongr.

“THE (COURT: And Mr. Barr?

‘MR:; BARR: None from us:

MR, FLYNN: Thank you, Yout Howor. I will be very

in order to save time,

THE ‘COURT: Okay.

“third. contingency. And then numbex foup; that any

judgrient would be subject. to' 91 dgment interest.

Your Honor; I actuslly €ouldn’t £ifd whether the

Supreme (Court had written that order yet. But so I looked

292



10|
11
12|
13
14
15

16

17

23

0a

25

12

‘California law, as cited in my bri

‘m&rkét is. Perhaps Your Honor can ‘take some: jud

THE COURT: I8 it 9'11/2; Capers?

MR. BARR: Ma'am? The judgment interest rate is 9

172,

'THE: COURT: THat's what, T -thought oo, Okay:

‘MR. FLYNN® And, Your HonoE, I will.stand by my:

‘brief as to the arguments. I understand the Court wants to
read through everything and make ‘a decision. So unless the

Court has any. questions, I will rest.

THE COURT: OXdy. ME: Bafr.

MR BARR: Thank you, ¥ Miy it please the

© Court.. There is no authority; as we write in our brief, for
‘a. Couft. awarding as a reasonable fee'a contingency fee based

‘on ‘thé @nbunt Of recovery. Theré's simply none. And in

fact; the South Carolina law, as 1 rief; ‘the:

£ is clear that the
lodestar method is preferred. And it's quite simple.. It's

casonable’ Houts expended by a reasonable hourly fee.

and I # his hourly

That's fy rate. T can't quarrel ‘that: the associate's rate of

175 is lifiressonable. I can argue and suggest to the Court,.

fate OF 475 i§ GUer the Warket.

.And ‘that¥s just my argument;

Counsel hadn't ‘put up any evidence of ‘what: the

icial ‘notice
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1. Which was. pretty cleose: £5: Mr Flynn's l

based on: her own experience and exposure ‘of these things and

récite that: But I do think that 475 is ‘a bit high.

And then if you figire -- I can

‘represent ‘to the

Cotirt: that my own time billing acecounted .for 121.95 hours,

.8.. I don't guarrel
‘Mr. Alleh's involvement; but if you teok, <- thatls 277
Tawyer: hours: being billéd on this matter. And I think that

that's more than this case would justify: But that total is

© $66,000.

And fiow euRsel wants the Court to extrapolate and

00 or a third .of ‘their recovery, more Or less.

very, very complex stockholder: frand kind. of case, bank fraud
Kind of case, It resulted ih d verdict of 3.1 million in

actual and 5.million inm pun: in ‘that- case; the:

Siiarded 2.6 milliGn in costs of 245,000. That's a lot, of
“doughz

But ln that cases the, a the TodeEras

method. And in that case, the Court, based on ‘the compléx

naturé of the case, imposed a 1.5 multiplier based on ‘the

comiplexity 6f ‘the eage.
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13|
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15

16
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hature, extent 4nd Gifficulty of the case, time necessarily

devoted; to professional Sunisel, thé contingéncy

" of compensation, and the beneficial results obtained, and

custoiiaty legal fees.

TR S WES RSt A partiﬁuyaﬁ:l v Cémp'i‘exj casen e Only
complexity was wheh we WeAt intol WeStlaw, We Had to reSearch,
not: only :South Carclina but Cdlifornid: But ‘that was it.
The law: is the law wherever: we 9. As lawyers; we can study-
California cases and make the' same analysis and conclusions,

of ‘what: the ¢

‘So I don™t, think that existence of California -law makes ‘the
‘case complex.

Faﬁth&llﬁ? {t was a very -= there was a very

‘consideration. .And I Know Your Honor weighed it very

cazefully. You ruled how youw:ruled. Wish you hadi't, bit

‘that's what: brings us back here today.

. YongEwinded Tesponss fu that this cage:

does; not justify a multiplier, i o the California law

lsrge. Mine totals about 31,000. And theirs is; including
ParalEgal Work, 1% $66,000. So it's probably’ awarding ‘the

plaintiff a maltiplier by awarding her every dime of the

hourly: fee.. Buf to then extrapolate -that up

is not justified by the «circumstances of the case.
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I attorney: fees. ®And T know counsel

| court todeal with that right:now. So we ™

~ $475 per ‘hour:

12 |

' pointy we: weren't sure what was»going'tofbe involved din this:

So that would be our position with respect to

Briéfed my Motith. o alter

or amend. The time doesn't permit either counsel. or the

I wait until a
final order.

‘THE COURT: 11

iink that's appropridte. Yes, sir.

All right, Would you like to

MR.. FLYNN: Very briefly, Your Honor; & copple of

| ‘things. I'm not sure how woéunsel came to the combination of

t acclirate. There: are two different

‘tiers ‘of .attorneys involved: And he indicated that the

&7& 475 18 & little bit dnflammatory and not accurate:.

indicatsd that. there was no évidence

‘presented ‘that: this was reasonable fee or within the market.

Afid I would argue that ‘the evidence is in the-d8tail which.

Soie work by ‘the associates. T know that
Mr. Barr may not have had ito go through: the same: thing

becauss -his ¢lient is already: familia

it
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—

4 | flipflopped back and. forth, between South Carolina and.

1 ah ‘hot. €értain that the Seuth Carclina

6 | case would: be- applicable; 2s ‘this detérminatior
7| fees is not a procedural matter but @ statute of limitations,
g | @8 the Court Has indicated.

\Hd, instead, I would rely upen thé California case

10 | as .cited in.my brief; which do: ir
11.| ‘which i basically the same as South Carolina: It's fiot the

12 | ‘same &@s réfleeted in that ‘BB&T case, but it's basically a

4. | And. counsel is icorrect, there's no case out there

- cases say,

15 | ‘that says, oh, 4t's fine to charge one-ti

16 | you ‘g6 through: the: amount of fee, which is propesed to: be

WNiEh #§ iH Ehe lodestar method cited dn my

it"s: a ;reasonable:

20 | teasen, ‘ther: 1ths iokay by the -

AR ERETErS o evidence == thére is eviderice Here
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that

record. T just wanted :to make:

any post-trial briefing and any appeals and:things like that,

1 7anticipate: that the attorney's fees 'will. continue. .And so

uld: adcount Fo¥ the difference between 110,000 and the

THE COURT:

Andy ‘Mr: Flynn; just 4

1Hv61Ce rathe¥ than affidavit of attorney's fees, do you
affirm that these are, 4n Fact, the féés sssociated by your

£irm with this case?

MR.. FLYNN: T 'do, Your Honori And I :apologize; I

SHould have done that by affidavit.

THE COURT: That's OK&y. We got it clesr for the

MR. FLYNN: Thank yow, You
THE COURT# ALl right:

through these briefs that we. received this morning

extensively. And I will take 4 look at the cases that each

side has cited and weigh them adequately: And T don't
anticipate ‘that this portion; will ake: as: Long as ‘the

portion ~— the dnitial portﬁéﬁﬂbf‘thiakcaéé.

tine to respond to the

Court? We have & few more minutesy s anything else
anybedy wants to:say.

MR BARRY WélY, I agree with counsel that 1 :did

focus only: on, £he ; Bt T attached: to' my
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- can’t put my f

- anything else yol

riia decisich: &=

THE COURT: 1 did see that.

MR. BARR: == in Cyers. I was looking at:

langtiage: Tt recited the California consideration of the

; THAE i to say thel consideration:

of -anything over: lodestar: :Ang very frankly; Your :Honor; I:

nger, on' the: paragraph righti mow. 56 I won't:

“THE COURT: I will certainly look at that- closely te

feview the case.

MR, FLYNN: 1 want to point: ouit; to. reassure the:
T did put) Ty danages and.

5, because the arguments are kind of the game

& WH&1é bufich. =~ didn't. blaze a new

path, we will call,

THE COURT¥ That's okay:. It'%s very in

apgreciate éverybody's: time this morning. .And if fhexe's

need fEof e, just e-madl me. As always,
happy to hear from you:

After this: final order; T -anticipate furthe

| have .Another morion: hearing at. a later date. .Thank you-
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(Whereupon; proceedings. are adjourned.)

CERTIFICATE OF REPORTER

I, Karen V. Andersen, Registered Merit Repoiter,

certified Realtime Reporter for the State of South Carolina
f§t¥Large,¢abihéféby:cer;iﬁyrEhatjth93£brggoing;ﬁ;@nscript is
. 4 £Pi8, Accurate 4nd complete TranScript of Record of the

- proceedings..

I further certify that T am neither related to nor

 counsel for any party to the cause: pending or interested in

& LHETEGE.
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_POPE FLYNN, LLC"

CLIENT: ' ’:QG: iffith

Client #02017

Matteri# 160028

Billing through 1/25/2019

DESCRIPTION: Griffith/ ISL Development; LLC/Steven Stewart

Oiir File No.:2017.160028

| *® $66,286.00
Total expenses incurred, $1,874:54

Total Liegal Fées and Expenses Through 1/25/2019: $68;160.54;

TimeKeeper. ‘Hours: ‘Rate: Ambount

weE W00 $3E0I00

Meémmber

508 RSO0 $2639000

Michagl-Alien (MA)
Associate: '

Nina Rogers((NMR) 232 $:80.00 $1,856:00
Paralegal

TOTAL Legal Fees Through 112572019 6628600

PROEESSIONAL SERVICES RENDERED

06/01/2017 MA Reviewproduction:and send correspondence;to Pat Flynn:for case:

06/0272017  PF
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1:00:

hes:

“his:



06/02/2017
06/05/2017

06/26/2017
08/16/2017

08/17/2017

08/17/2017

08/17/2017

087172017
08/23/2017

08/23/2017

08123/2017

0812412017

08/25/2017

ool

100212017
10/18/2017

1041972017
10/23/2017

_1 z/m/zow

11/03/2017

1170912017

111372017 MA.

11/13/2017

NM& D

";Updated workmgff et reflect all: pEaadmgs and case status
‘Receiveand: Revnequvoxces from Process: Ser\rlce Inc :and: updatc

NMR
NMR
MA

Draft consent scheduling: order
-Draft requests for production to Defendants:and revise interrogatories:
Review of file and analyze current position're next steps

Finalize updateé dmcovery requests and scheduling order; draft:
ccrrespondcnc to 051 s counsel regarding discovery and case status:

PELS Barr re: élsoovcry

NMR
NMR

MA

MA

MA | )
_*ast-due"‘dxscovery, begm preparmg siotion: to. compcl
f motlon to compel

‘discovcry,
. dnscovery, (

corrcspondence o opposmg counsel regardmg
rence with office of opposing counsel :cgmdmg

g discovery; finish draft of motion to compel in anticipation:
rev:cw corres ondence from opposmg counscl regmdmg

0:70-

NMR. -"Draﬁ Subpoena exh NOD 'for Stewart anid emaais re same 070;
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020
2:80°

0:30

0.50
2.50.

0:10-

030

“hrs:
-his:

‘hrs:
g

hirs:
hrs

hrs
hrs:

hrs
firs
hrs
hrs

hrs

hrs



171412017
11/15/2017

11772017

A1/17/2017
11/28/2017

112812017
1112902017
121472017
121152017
120192017

12/2012017

12/22/2017

01/08/2018

01/08/2018

01/12/2018

Q1/18/2018

o1/82018

NMR  ‘Draft NODS, Suhpoena’s with detailed lists of production for each
defendant along'with a detailed list of deposition topies for the

corporate defendant

MA  Review: correspondence from client regardmg deposxtlon and update

case file:and strategy

MA  Review and revise: deposition subpoenas draftcorrespondence to:
oppoc;mg counsel: rcgaxdma depositions and discovery (x2); review:
respondenice from o 'posmg counsel regarding depositions and

'd;écévcry issues (xz), update case file and strategy

NMR' Draft and revisions of NODs, Subpoenas; and detailed’ 30(b)(6} topws
MA Rcvzgw‘ correspondence from court. fegatding trial schedule; review file

NMR' R

MA

MA

‘rcquest draft reply correspondencc to! opposmg counsei regardl g

"productton requests-and scheciulmg order

MA  Review file materialsand draft’ cop:espandence to. oppasmg counsel

regarding schedulmg order:

MA  Meetwith opposmg counsel to discuss dzsmvery, pmduuima,
rder; review correspandcnce from
opposing ‘counsel’ rcgardmg production. and:discovery directedat our

ciepes&tzons, and schedulin

cilent' .szia! revnew of éefendants dlscevery request

Review status of qchedulmg o:derj
counsel regardinig schedulmg order;’

and case status

‘Allen:éind Capers Barr re same

PE Partxmpatcd in online Cm:uxt Court Roster Meetmg, re: docket-for
-anticipated irial dates.and pretri&l motions and discovery requirements
‘MA._ Continue review of opposing party's pmducnon draftstatus updai:e 10

«client’

NMR. Draft discovery. responses and prepare documents for production
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NMR Telephone call-and email fiom Capers Barrre discovery and depositions

draft cortéspondence to: opposing
finalize scheduling order for filing;
Teview’ ‘cortespondence from opposing counsel regardmg court ﬁimg

Draft Motion: Cover ' Sheet ‘and Corrcspandence to Judge xe
consent qchedu}mg order‘and file the same; emails with Michdel

340 hrs
010 hrs
1:50°  hrs:
160 s
020 hrs
040  hrs
0:50 his
020 hrs
070 his
1.60  tus-
100 hrs
1000 hrs
0.80 hrs
1.00  his
1.80 hrs
2.80 his



01/19/2018

01/22/2018

01/24/2018:

01/25/2018

02/12/2018
02/13/2018

02/14/2018
02/15/2018
02/16/2018:

02/16/2018

021972018

021972018

02/20/2018

0212172018

02/22/2018

02/23/2018
03/09/2018
03/09/2018

03/15/2018
03/16/2018

03/19/2018
04/0212018

04/03/2018

04/04/2018

04/04/2018

MA.

MA.

MA.
MA

MA:
MA

NMR

MA

NMR
MA

MA:

MA

MA

NMR
MA
MA

MA

MA

MA

NMR.

Continue comprehensive review of defendant's:case materials; research

into issues raised by discovery results

Continue review and analysxs of defendant's production continue
complhng and reviewing: dlscovery responses

Continue review of case materials from opposing counsel;additional
research into: othcr issues revealed in opposing counsel’ discovery
‘Additional review and anaiysts of defendant's product:on, additional.
review and compilation of production for-opposing: party

Continue analysisiof defendant production‘and case strategy analysis
Continue analysis of defendant production; research other discovered
companies for poténtial to pursue collection efforts; researchirelevant
development information '

Work on dxscevery rewew arid prociuctmn matmal

:Contmue analysm of defendant productlon contmue prcparatlon of

piamtaﬁ’ proéuctmn, additional researchvirnito property anersth assets;
of defendant; provide status update
Pocument: production from Net Docs

Continue to analyze and review productionand file matefial for
‘mportant documents; continue to compile necessary production

materials _
Document production from DropBox

Finish’ compiling discovery package for production to. defendant;
Rc:vmw correspondence from: opposm_ counsel’ rcgardmg case status;

w carrespondence from opposing ¢

tnsel regardmg case status;

‘draft-follow-up correspondence to-opposing: counsel regarding case:
‘status and prodiiction materials; upload electronic productxﬂn
‘documents; meet with opposing counsel to discuss major issucs of case
‘and plan for moving forward

‘Draft:and send status update to-Amanda erfﬁth review

coz‘mspondence from Amanda Griffith
Review casestatus and strategy update with:Pat Elynn

Revise draft of additional discovery to Defendants

‘Draft Requests for Admissions’

‘Review file materialsand research evidence issues
‘Research evidence issues re?atmg to emaﬂ ‘correspondence

Continue: 6raﬁmg additional discovery request.

‘Review.case status and additional discovery needs; review:

correspondence from:client (x2), draft corresporidence to opposmg

scounsel (x2), draft correspondence to client: (XZ)
Review corres

spondence’from client; coordinate mediation

Reviewand revise amended notice of dcposmon and deposition

Kubpoena.

‘Draft:deposition notices;. subpmnas, certificate of service, and letter to
“Capers Barr re Defendants depositions:
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340 hrs
290 hrs,
‘190 ‘hrs
220 ‘hrs
3.80 hrs:
290 hrs
1.30 hrs
290 ‘hrs
4.00 hrs
200 hrs
540 hrs:
320 hrs
3.40 hrs
410 his
100 his
250 hrs:
1,10 hrs
0.60 Thrs
L10 s
100 s
0,60 hrs
120 hrs
030 hrs
‘0.40 hrs
100 hrs



‘0411202018  MA

: 04/13/2018 MA Revicw fi Mmatenals vadditloné'l rescarch on Ixs;peﬁacns issue: 0:60° ‘hrs
‘0441612018 MA ;Rcwew case status with Pat: Flynn;: draft correspondence fo: opposing 0:80; ‘hrs

04/17/2018
04/18/2018

0an92018  MA

04/20/2018  MA 2:50- Hirs

04/23/2018  MA 150 hrs

0aAR0I8 MA 280 s

04/24/2018  PF 330 fits

0472512018  MA- 320 ‘hes'

047612018, MA 140 s

04/27/2018: MA. 100 ‘hrs

04/28/2018° = MA. 020 ‘hrs;

05/0172018 MA 100 hrs

05/01/2018  “PF 120 hes

his

05/03/2018 “MA  Con _ . .

05/04/2018: MA :Attend foster: meetmg regardmg tnal schedule review case: status:
N _ thh Pat:Flynn

05/04/2018 PF Ana]ysxs/Strategy Appear for/aitend Partrczpated in:Circuit Court 160 hie

051042018 PF 030 s

05/07/2018  MA or mcdxatzon; xeweV;! correspondence fromvopposingcounsel.  .0.50  hrs

wgdrd—mg propetty sale
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05/07/2018

05/07/2018

PR

cash flowfor Steve 1mmed1ate]y foﬂowmg payments by Amianda:

Analysis/Strategy- Commumcate (othcr cxtcmal) email t6 Capers~

,on,mued review. of file:me
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§’05/09/2(31 g
05/09/2018

105/11/2018

0572972018

05/30/2018

07/09/2018:
071072018

07/12/2018

08/01/2018

MA
PR

BPF

PE

PE:
MA

MA

PE
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:8.30

5:50
10:5

0:80

0:30
1.00

130

0.80

hrs:

his
hrs’

hrs

by

hrs-

his
s

Tits

hrs

hts

hts:



08/20/2018

08/24/2018
08/24/2018
08/27/2018
08/28/2018

08/28/2018

08/28/2018

081282018

08/29/2018
0872912018
08/29/2018
09/03/2018

09/07/2018.

00/08/2018

09/16/2018

09/11/2018

09/14/2018

09/24/2018

0912412018

PF

‘MA:

PE

PE

BF

MA

MA

MA-

PE

PR

-"I‘nal preparatlon and review wofexhibits
Aﬁend roster meetmg at Charieston Coumy Courthousc conference

‘her. revxew priorto’ mal date

ﬂCont nue tnal preparatlons, draft corrcspondence o opposmg counsel,

contintie cemprehensrve mal prep

Analysis/Strategy Conimunicate: (other external). Email from Clerk

-of Courte: trial schedule.

v’prapdred for: dlrect and eross exammatxons

‘Finish trial preparalmns, attendtrial at Charlesto County Courthouse:

_.Analysxs/Sti‘w Plari and prepare for final pretrial preparations;
;-meetmg with Client.
_Anal.ysxs/Strategy Appear fm/attendcd in'Non=J

ry"ﬁ‘ial’

vRewcw of ‘trial transcript andiexhibits; Te: preparatxon for: po%tnal

brzcﬁng

Review brief strategy:with Pat Flynn; continue research-for reply brief.
strategy- '

Review brief steategy with Pat Flynn; review:final brief submittal to
Court _
¢ : upplcmenm!,

efendants” Reply 1o Pla ‘
prt.paratlon for

‘law: and transcript referenc

Cont;gucdvv re_v:
vBric{','i"_exﬁib_its,-

f Defcndants Repiy to-Plaintiffs: Supplementai
-anc prevxous briefs by. Defendants; review-of case law

308

ial 040 hrs

190 'h'r’s
160 hrs
320 ‘hrs

110 hrs
710 ‘hrs
0.80 hrs
7.80 'hrs
0.10  hrs

7.50 hrs
4.00 ‘hrs

;-.S,GQ hrs

et

: 438.30:(} hrs

6.00 hrs

‘hrs

0 80 ’ hl‘Si

200 hig

6.00 hrs

7.00 hrs



»iand transcrxpt references and prepared and{"sent final- responsive: brief

09/2412018

1 0/03/201’&

11/01/2018

11/07/2018
11/08/2018
11/0972018

1171272018

1171372018
12/14/2018
1212172018
12/21/2018
1212712018

17712018

in: opposmon t0'mo

1/2373018 PF Continued legal rescarch.and review of tri
Memo in-Support’ of Damages-anid: i

amend..
1242018 PR Finalized Me

nto: altu' OF: amend'_;;-;
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040
0:50

150

200
2:50

120

0:80
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190

:0.10

500

8:00

hrs

hirs
‘hirs
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hrs

‘hrs.
hirs:
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hrs;
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05/01/2018;

05/01/2018;

0310572018

07/11/2018.

08/28/2018

097302018,

11/06/2018:

‘Westlaw research

Process:Service, Inc. Inv. LEX-2016002643 ISL Syc Date 11/1/2016:

Process Service, Inc X-2016002644 Stewart Sve Date 11/1/2016
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