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-ARGUMENT AND ANALYSIS

-Appellant Covil CQrporation' (“Covil”) submits this reply in _responsé to the Brief of
Respondents Jerry Howard Crawford and Evelyn Kay Crawford (colléctively “Crawford”). This
court should reverse.. the trial court’s order granting a new trial following the jury’s verdict finding
Covil was not liable to Crawford on fhe causes of action assérted for n¢giigence, strict liability,
and breach of warféﬁty because the trial judge’s decision is controlled by errors of law and the trial
court abused its discretion. -

First, the trial judge’s decision to graﬁt a new trial is based on the impermissible reversal of
the burden of pféof and therefore controlled byﬁ'e.rr.or of law and »shQuld bereversed. See Brief of
Appellant at 11. Seéond, the defense Verdict.is supported by the evidence presented and:accepted
by the jufy .and the trial judge’s decision_to grant a new trial where the verdict was not “wholly
: unsupi)orted by the evidence” ‘is therefore controlled by error of law, constitutes an abuse of
discretion, and should be reversed. See id. ét 11-13. Third, the trial judge admitted that her
decision to grant _'a: new trial was consistent with her conscious uﬁsuccessful effort to direct

proceedings towardé a favorable outcome for Crawford at trial demonstrating the failure to

| recognize and appreciate the responsibility of fairness and impartiality. See id. at 13. .The trial
judge’s d‘ecisiovn iS therefore controlled by érror of law, _constitutes an abuse of diScretion, and
should be revérsed.

Crgwford argues (1) the trial court’s deéision to granf anew trial wés not an abuse of discretion
nor “wholly‘unsup"ported' by the evidence” because there was conflicting evidence and the -

- preponderance of the evidence supports a verdict in favor of Crawford, Brief of Respondents at

15; (2) Covil’s reliance on Worrell v. South Carolina Power Co. is misplaced because the appellate -
court may affirm the trial court even if the jury’s verdict was not wholly unsupported by the -
evidence, id. at 19; (3) the trial judge’s decision was not based on a lack of fairness and impartiality
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because the court’s :statements were made outside the p’i‘esencé of the jury and have no bearing on.
whether the trial judge abused her diséretion, id. at 19; (4) the trial court did not commit an error |
of law by stating at the hearing on Crawford’s motion for judgment notwithstanding the verdict

~ and for a new trial that ‘ghe jufy’s Vérdicf was‘*‘co‘;ltréry-to th'e clear prepondérance of the _evidenc‘e”.
because the trial court’s written order. corpgqtly states that the trial | judge may grant a new trial if
the verdict “is contrary to theA fair pre;‘)t)nde.r;ance of thev evidence,”’ id. at 19-20; and' (5) the trial
court did not shift the burden of proof to Covil by finding that Covil failed to present evidénc_e that
it' did ‘not supply the insulation méterial but rather properly considered conﬂicting' evidence
concluding that the trial record did not justify the verdict. |

1. The Trial Court Should Be Reversed Because The Order Granting A New Trial
Is Controlled By Errors Of Law And The Trial Court Abused Its Discretion

A. The Trial Court’s Order Granting A New Trial Is _‘ Controlled By
Compounded Errors Of Law In The Reversal Of The Burden Of Proof

| Thé trial court should be reversed because the order granting a new trial pursuant to the
thirteenth juror doctrine is controlled by the trial court’s error of law shifting Crawford’s burden
of proving Covil’s liability to.Covil to disprove liability to Crawford. Crawford has the .burden of
proving that Covil is liable to Crawford with respect to the causes of action asserted for negligence,
strict liability, and \;s/arrar}ty. S_ggv Brief of Appellant at 7. The trial court’s order granting a new
trial is based on Covill"s. purported failure to show it did not do the things complained of by
Crawford. See id. If this court finds that the trial j»udge’s. decision to grant a new trial is based on
this impermissible r_eversal of the applicable standard as to the burden of proof, the trial court’s.

order must be found to have been controlled by an error of law and reversed. See Skinner v. .

Trident Med. Ctr., L.L.C., No. 2004-UP-496, 2004 WL 6334912, at *1 (S.C. Ct. App. Sept. 30,

- 2004) (afﬁrmirig trial court’s order granting defendant’s motion for a new trial and noting that the



trial ceurf’s order -Wes not challenged on the basis that it was controlled by en error of law such as
the epblication of arlll incoﬁect standard‘).-
Contrary to the clear lengliage i:n.the trial court’s order, Cranord- afgues that “the trial court

did not attempt to shift the burden to Covil by stating that it failed to present evidence regafding

the use of Covil’s pfoducts at Celanese Spartaﬁburg.” Brief of Reépondents at 20. The trial court
speciﬁeally found that “Covil failed to present eny eV.idence to contradict. Plaintiff’s evidence that
~ Covil wes the supplier of the asbestos-coetaihing thermal insulat_ien installed at Celanese.”! [R.

p. 9]. Although opipions applying the thifteenth juror doctrine hold that a trial judge is not required
to set forth expres.s ﬁﬁdings of fact, here the trial judge did make such findings within the

framework of the order demonstrating the court’s application of a reversed burden of proof and,

therefore, the trial judge’s decision is manifestly controlled by errors of law. See Folkens v. Hunt,
300.8.C. 251, 254, 387 S.E.2d 265, 267 (1990) (finding neither judge nor jury are required to state
reasons for a verdie‘g). ' o

The imposition of a reversed burden of proof is readlly appa;rent beginning with the trial
judge’s de01510n that Crawford conclusively proved that Covil supphed insulation at the plant See
[R. p. 9] (finding that “Mr. Cranor_d was exposed to asbestos-containing insulation, which
Plaintiff proved sz?as ‘supplied by Covil”). The court’s order then includes no consideration of
any potential shortcomings in Crawferd’s préesentation ef the evidence that could have led to the

jury’s verdict for Covil before turning to the issue of whether Covil met its improperly shifted

I As set forth, infra ‘Covil absolutely presented evidence that contradicted the evidence presented
by Crawford that failed to establish that the insulation was supphed by Covil. Therefore, the
trial court’s order in '[hlS regard is simply wrong. '



burden of dispro_\}ing Crawford’s ¢laims.? Folllowing this _negafive inference precursor, the court
stated that “Covil’s defensé was that it did not supply the thermal insulation instalied at
Celanese, pointing only( to the absence of sales invoices or records of sales to that facility.” [R.
p. 9]. The trial court then fQund'that Covil failed to present e\}idence that Covil was not the supplier
at Celanese and “failed to present any evidence tov.contrédict any of the testimony that Covil was
M Daniel Corpbration’s primary insulation sﬁppliers” during the time period that Daniel
Corporation installed insulation at Celanese.* [R. pp. 9-10] (emphasis added).

. Crawford argues that the trial court committed no error of lal_w, by granting the motion for a
new trial nor did the trial court shift .the' burden of proof. Brief of Respondents at 20. Crawford
argues that “Covil attempts to manufacture error by giving this Court snippets of statements made

at trial or at the hearing on [Crawford]’s motion for a new trial.” Id. Crawford argues that

statements were maide by the court in context of discussions regarding “Covil’s failure to present

? The confident tone of the trial court’s order finding that Crawford absolutely proved that Covil
supplied the insulation stands in contrast to the trial court’s remarks during the motion hearing.
- Again compounding error and clearly shifting the burden to Covil, the trial judge said that “[t]he
plaintiffs’ evidence ‘'was not robust, but it was the only direct evidence that there was about who

supplied.” [R. p. 1749, line 24-p. 1750 line 1]. «. .. don’t say that the plaintiffs’ evidence is
" robust . . . . but the evidence from . . . Celanese and Daniels is not at all dispositive and the evidence
from Covil is . . . only that they had no records. So that is the dilemma I face.” [R. p. 1751, lines
10-16]. By contrast, in the order granting a new trial, the trial court found that “Plaintiff presented
overwhelming evidence to support each of his claims against Covil.” [R. p. 8].

3 Again this finding by the court is simply wrong. As set forth, infra, Covil argued not only the
absence of its own records but any testimony or records from the voluminous documents of Daniel
Construction or Celanese that likewise failed to establish that Covil supplied the insulation.

* As set forth, infra, this finding is simply false and ignores the record. Further, Covil never
disputed that it was one of Daniel Construction’s insulation suppliers, see Brief of Appellant at 7,
- which hardly equates with a finding that Covil in fact supplied the insulation at the Celanese plant
nor that Crawford otherwise met its burden of proving Covil’s liability. Moreover, the fact that
Covil was one of Daniel Construction’s suppliers neither justifies any negative inference of
Covil’s liability nor shifting the burden to Covil to disprove that it supplied the insulation.

4



evidence to rebut [Crawford]’s evidence that Cdvil supplied asbestés-containing products to the
Celanese Spartanburg plént’f and the court “gave Covil the opportunity to tell the court what
evidence was pre'sénted in defense of the claim that that Covil supplied asbestos-containing
~ products Celanese Spartanburg.” Id. Although the “snippets” to which Crawford refers are not
specifically identified, the context in which the trial judge reached the conclusion that “Covil failed
to present any evidence to contradict Plaintiff’s evidence that Covil was .the supplier of the
asbestosl-:containing thermal insulation installed at Celangse” is clear from the trial judge’s
conduct of the prbcee‘dings. See [R. p. 9]. The court’s burden shifting analysis was evident during
the hearing on Crawford’s motion as follows:’ |

THE COURT: Well, here — here was the big issue as I saw it in this case and the
only real dispute in this case. It was product identification. It was whether or not
Covil products were used at Celanese when Mr. Crawford worked there.

[R. p. 28, lines 17-22].

.. .The only issue was, [w]ere Covil products used at Celanese? [Covil] offered no
proof about any of this . . . "

[R. p. 1731, lines 9-12].

MR. BOGER: Additionally, we . . . relied on the Celanese 30(b)(6) witness and the
Daniel 30(b)(6) witness. . . who both confirmed that they have gone through all of
their records. The . .. Celanese 30(b)(6) witness said they have no records of Covil
being on site or selling them any products in the relevant time frame. The Daniel
30(b)(6) witness said, “No, we did the installation job.”

[R. p. 1733, lines 7-16].

There was the Daniel 30(b)(6) witness that said the only evidence that they had that
Covil was at the Celanese plant was that there were three employees that installed
a fire retardant material on some structural steel stairs and that they had searched

> During the hearing on Crawford’s motion for judgment notwithstanding the verdict and for a new
trial, the trial judge referenced testimony that was not actually presented during trial and misstated
testimony that was presented. As such, it should be noted that.the court’s statements during the
hearing should not be regarded as an accurate reflection of the evidence presented at trial.
However, the court’s statements during the hearing demonstrate that the court’s decision to grant
- a new trial was controlled by error of law because the trial judge required that Covil disprove
Crawford’s claims as subsequently set forth in the court’s written order.
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the records and have not had any results for the sales that Covil made to Daniel as
Daniel admitted they installed the insulation. That all was presented . . .

~[R. p. 1733, line 22-p. 1734, line 5].

MR. BOGER: The Daniel 30(b)(6) witness said . . . they did the installation of the
asbestos, that they did the job. . . '

THE COURT: Yes...But...they said, “. .. we havé no records about . . . who
supplied the insulation.” . . . They did the insulation job, but they don’t have any
records of who supplied the insulation, right? That’s the most they could say. . .
[w]ell, they ‘had to get the insulation from somewhere, and their response was,
“[wle don’t have any records about who supplied the insulation,” correct? . . . So
then what we’ve got left after we get through the 30(b)(6)s of your company,
“Celanese and Daniel is some insulation was used when Daniel did insulating work
in'the plant. .". So insulation clearly was used at the plant. . . These three companies
said, “We don’t have any record of who’s the insulation supplier. . .”

[R. p. 1734, lines 16-20, 22-24; p. 1735, lines 2-5, 8-11, 14-23].

THE COURT: .. . that’s the sum and substance of what we have as evidence in this
- case on who supplied it, correct?

[R. p. 1736, lines 5-7].

THE COURT Allright. Well, then what you’ve got, Mr. Boger, simply and solely
is there is at least some evidence that Covil supplied, and from the other side there’s
‘no information about who supplied it, right?

MR. BOGER: I disagree, Your Honor. I think that a reasonable juror could take
~ the testimony of those 30(b)(6) witnesses who are sitting here today looking at
records from 50 years ago that are showing no evidence of sales from Covil to
Celanese or to Daniel for that plant versus a gentleman that has gone off from his
memory 40 years ago that says, “I think I saw a Covil truck at the plant.”

[R. p. 1736, lines 20-p. 1737, line 8].

THE COURT: But there - - the other thing that was, you know, said was they don’t
know who supplied it. They know insulation was used. It was used extensively in
the Celanese operation. They have miles and miles of piping that transmits very
high temperature from materials, and they insulated those pipes.

MR. BOGER And Daniel did the work and Daniel had other sources that it got
insulation from 1ncludmg manufacturers.

THE COURT: That's what I’'m trying to ask you is, [w]hat was there in the
evidence about -any other supplier that supplied insulation during this time? Did
y’all put up anything about that?



. So then all you’ve got . . . we know that there was plenty of insulation used at
the plant. We'know that. . .. But we have from your side no information about the
name of any supplier and from their side some information about Covil. That’s
undisputed ev1dence is it not? '

MR. BOGER Not when at least three witnesses testified that they don’t have any
records showing any sales from Covil to Daniel or Celanese

THE-COUKT: e [s]o “[w]e have no records” is some evidence of who supplied
the insulation? . '

MR. BOGER: It’s eviden{ce] that Covil did not supply the insulation. .. .

'THE COURT: My trouble with that, Mr. Boger, is there was nothing put in about
any sales receipts from anybody that supplied insulation, yet we know that there
was a lot of insulation in this plant. : '

[R. p. 1737, lines 10-24; p. 1738, lines 5-16, 22-p. 1739, line 8].

‘MR. BOGER: .. .when their witness says . . . “I went through all of our 40 boxes
of records and didn’t find anything, no sales receipts”. . . {and] [h]e found evidence
that we were there - -that we were there installing fire retardant on some steel stairs.

* So it wasn’t that “I didn’t find anything.” It was that “I found this, but I didn’t find
- - I found something on fire retardant. Ididn’t find anything on asbestos.”

And . . . these were multiple witnesses and they’re credible people, professional
30(b)(6) witnesses for these companies that, again, went back and looked at
documents from 40 years ago and couldn’t find anything versus a gentleman who
was not a distributor, was not involved in purchasmg insulation. He was an
insulation worker that says, “I think Covil supplied the insulation. I think I saw a
truck.”

[R p- 1739 line 20-p. 1740 line 16].
THE COURT: You don’t have any ev1dence on your side.
[R. p. 1740, hne 25-p. 1741, line 1].

Although the trial court should be reversed because the decision to grant a new trial results
from the trial .courtfs reversal of the burden of proof expressly set forth on the face of the order
and is therefore controlled by error of law, Crawford’s arguments‘regarding the trial judge’s -
. conduct of the trial and hear1ng further support Covil’s argument The trial court’s reversal of the

burden of proof is readrly apparent from the face of the order and the trial judge’s approach



evidenced by the hearing transcript could not be more clear. “Juries do not have to accept even

uncontradicted testimony, much less testimony that contradicts itself.” Nestler v. Fields, No. 2016-

001541, _2019 WL 361651, at *2-3 (S.C. Ct. App. Jan. 30, 2019) (citing Black v. Hodge, 306 S.C.

| 196 198, 410 S.E. 2d 595, 596 (Ct. App 1991) (statrng that “[t]he fact that testimony is not
contradicted d1rect1y does not render it undisputed. . . . [t ]here remains the questren of the inherent
probability of the testimony and'the credibility of the witness or the interests of the witness in the
result of the litigation.”). -Covil was not required te establish that it did not supply the insulation -
material. The trial court thought otherwise granting a new trial based on the imposition of a reverse
standard of proof ahd, therefore, the order granting a new trial is controlled by error of law and

should be reversed.

B. The Defense Verdict Is Supported By The Evidence Presented And Accepted
By The Jury And Therefore Not “Wholly Unsupported By The Evidence”

(1) The Trial Court Erred By Applying The Preponderance Of The Evrdence
Standard

As set forth in Covil’s brief, it is understood and recognized that our appellate courts have
indicated that the review of a trial court’s decision to grant a new trial based on the thirteenth juror

doctrine is limited “to consideration of whether evidence exists to support the trial court’s order.”

See Briefoprpellent at 7 (citing Curtis v. Blake, 392 S.C. 494, 505, 709 S.E.2d 79, 85 (Ct. App.
2011)). .Equally certain, however, is that our eppellate courts cons»istently adhere to principles
safeguarding the faet-ﬁnding province of the jury applying the thirteenth juror doctrine, directly -
or indirectly, to determrne from the record whether the Jury s verdict was “wholly unsupported by

the evidence.” See Brref of Appellant at 6 (citing Worrell v. S.C. Power. Co., 195 S. E 638, 641

(S.C. 1938) (“[t]hls court has no Jurrsdrctron to review matters of fact in an action at law; except

to determine if a verdict is wholly unsupported by evidence”) (emphasis added). Worrell remains



good law and the “semihal” opinionappiying the thirteenth juror doctrine. See Norton v. Norfolk

S. Ry. Co., 350 SC 473, 567 S.E.2d 851 (2002) (applying the federal court thirteenth juror
 standard and reversing trial éourt’s order granting new trial 'foll_ow.ing defense verdict noting
distinctions betweerix tederal couﬁ clear aﬁd éonvincing standard and state couft prepondefance of
the evidence standafd).

Although Cr;awfofd argues that the “wholly pnsupporteq by the evidence” standard apblies
only to appellate review of the>tria‘l court’s order and has no application fo a trial judge’s decision
to granta mbtion,fof new trial, opinions applying the thirteenth juror doctrine éontinue to reference
whether the jury’s Qerdi'ct was “wholly unsupported by the evidence” based on the record belg)'w
even if the appellate courts hold the trial éoﬁrt to a lésser standard r'éviewing the jury’s verdict and :
extend funhgr latitude to the judge’s decisip’n on appeal. “In qonsidering a motion for a new trial?

the trial judge must’ look to see if the evidence justiﬁeé the jury verdict.” Lane v. Gilbert Const.

Co., 383 S.C. 590, 599, 681 S.E.2d 879, 883 (2009) (citing Norton v. Norfolk 8. Ry. Co.,350 S.C.

473, 478,567 S.E.2d 851, 854 (2002) (emphasis added); see Johnson v. Hoechst Celanese Corp.,
317 S.C. 415, 421, 453 S.E.2d 908, 912 (Ct. App. 1995) (“[u]nder the thirteenth juror doctrine, a _

trial court may grant a new trial if the judge believes the verdict is unsupported by the evidence’;)

(citing Folkens v. Huﬁt, 300 S.C. 251, 387 S.E.2d 265 (1990) (emphasis added); w Brief of
Respondent at 15 (réferencing the standard set forth. in Lane).

Covil believes that the trial judge’s decision should be viewed in the context of the
foundation for the fule and its historical context. See Brief of Appellant at 6-7 (noting that the |
South Carolina Suﬁrerﬁe Court has historically found that it “has no jurisdiction to review. matters
of fact in an action at law; and fherefore, unless a verdict is wholly unsupported by evidencé, oris

so excessive as to justify the inference that it was capricious, or influenced by passion, prejudice,

J



or other considerations not found in the evidence . .. ) (citing Blackmon v. Kirven, 170 S.E. 157
(S.C.1933)). The frial couﬁ’s order granting a neW trial referénces neither Worrell nor the “wholly
- unsupported by the evidence” standard. See [R. pp. 7-8]. .The order references various opinions
for the proposition fhat a trial judge may grant a new trial when the evidence does not justify thev
verdict, if the verdict is contrary to the fair preponderaﬁce of the evidenée, or if the trial judge finds
justice has not pre;/éiled, and that the court may take its own view of the evidence with the decision
to grant a new trial 1n the discretion of the trial judge. See [R. pp. 7-8]. The trial court then states
that “[w]ith this sténdard in mind; the Court finds that the jury’s verdict in favor of Covil is
unsupported by the evidence presented during trial.” See [R. p. 8]. The trial court’s order states
that Crawford’s @otion for a new trial is granted based on “the overwhelming evidence against
Covil on the issueé of Mr. Crawford’s exposure to Covil-supplied iﬁsulation, Covil’s knowledge
of the danger and failure to warn, and Mr. Crawford’s injury and damages, the Court finds
that the j_ury’s vérdicf for Covil was coptrary to the fair prepondefance of the evidence.” See [R.
p. 10]. A‘ccordingly? the trial court grantéd a new trial based on its own view of the “preponderance
of the evidence” stajndard, the “evidence does not justify the jury’s verdict” standard, or both.
Although prlior opinions reference the “prepqnderance of the evidence” standard, Covil
respectfully submits that this court should find that appli»cation of this standard by any court ahd
the trial judge here amounts to an error of law. See [R. p. 10]. First, the “preponderance of the -
evidence” standard ;is referenced in—but not clearly supported by—prior appellate opinions and
represents a major shift from the historical purpose and parameters of the thirteenth juror doctrine.
* The trial court’s or_d.er cites Dent v. Redd for the proposition that “[i]t is settled that the trial judge
has the authority and the responsibility to grant a new trial when, in his judgment, the verdict of

the jury is contrary fo the fair preponderance of the evidence.” [R. p. 7] (citing Dent v. Redd, 270
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| S.C. 585, 586, 243 S.E.2d 460, 460 (1978)). Dent appears to be the first opinion that references a
“fair preponderanée of the evidence” standard without. citation to any prior ‘authority despite
language in the op;nion that this standard is “aettled.” See id. The ‘.‘prep'onderance of the
avidence” language appears in later opiniqns based on this language originating with Dent and
" with the “prepondefance of the evidence” language freqdently‘commingled with other standards.
- It should be noted here the South Carolina Supfeme Court has acknowledged inconsistancies and
varying language us;ed by appellate courts in opinions reviewing decisions to grant or deny motions

for a new trial based on the thirteenth juror doctrine. See S.C. State Highway Dep’t v. Clarkson,

267 S.C. 121, 126, 226 S.E.2d 696, 697 (1976) (stating that “regardless. of what might appear to
be inconsistencies in the statemént of the principlas governing appellate review of the exercise of
the discretion of the trial judge. in such matters, the principla consistenfly applied in all of the cases
has been that the decision by the trial judge will not be disturbed unless his finding is ‘wholly
unsupported by the evidence, or the Concluéion reached has been controlled by error on law.”).6
Here, Covil submitsz that the “preponderance of the evidence” standard lacked any precedent when
it first appeared in Dent, the standard was ndt essential to the court’s analysis and the outcome in

Dent,” and this language represents a departure from the historical pﬁrpose and application of the ._

6 1t should be noted, too, that some differences in the manner in which the law is set forth in
appellate opinions applying the doctrine are due not only to changes to the collective jurisprudence
over time but also whether liability was contested and whether the jury reached a verdict for the
plaintiff or defendant. See. e.g., Vinson, 324 S.C. at 408-09, 477 S.E.2d at 725 (upholding trial
court’s decision to deny plaintiff’s motion for a new trial following defense verdict because the
+ jury returned a verdict in favor of the defendant “thereby making a clear and unambiguous finding
that [the defendant] was not liable for [the plaintiff]’s alleged damages.”) (distinguishing Page v.
Crisp, 303 S.C. 117, 399 S.E.2d 161 (Ct. App. 1990) (finding plaintiff entitled to damages where
liability is admitted unless the plaintiff completely fails to prove damages). '

7 As stated by the court in Dent:

It is settled that the trial judge has the authority and the responsibility to grant a new trial when, in
his judgment, the verdict of the jury is contrary to the fair preponderance of the evidence. This
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thirteenth juror doctrine that should be rejected by this court generally and regarded as error of law

in its application by:the trial in the case at bar.

Second, application of the “preponderance of the evidence” phraseology introduces a
balancing or welghlng.of testlmony by the trial court that 51gn1ﬁcant1y departs from the issue of
whether the jury’s verdict was “wholly unsupported by the evidence.” Here, the trial court’s order
does find f‘that the juty’s verdict in favor of Covil is,unsupported by the evidence presented at
: ’ trial” put does not state that the Vefdict i_s “wholly unsupported by theeuidence” and goes on to
analyze (some but rtot all) of the evidence ultimately ﬁnding the verdict “without evidence” under
the preponderance of tue_ evidence standard.® [R. pp 8-9]. A trial judée’s decision that a jury’s
verdict “is unsupported by the evidence presented at trial” is eimilarly worded but markedly
different from a trial judge’s de0151on that ajury’s verdict is “wholly unsupported by the evidence”
Justlfymg a new trial. Notably, the trial court equates a finding that “the ev1dence does not justify
the verdict” with a ‘detevrmmatlon that the verdict is “contrary to the fair preponderance of the
" evidence” [R. p. 7] (noting that “contrary. to the fair preponderance of the evidence” is eVideuce

that “does not justify the verdict,” stated differently). If a trial judge may properly grant a new

Court will not disturb the trial judge's decision to grant a new trial upon the facts unless his finding
is wholly unsupported by the evidence or the conclusion reached was controlled by error of law.
- South Carolina State Highway Department v. Clarkson, 267 S.C. 121, 226 S.E.2d 696 (1976);
<+ South Carolina State Highway Department v. Terrain, Inc., 267 S.C. 186, 227 S.E.2d 184 (1976);
. Adams v. Duffie, 244 S.C. 365, 137 S.E.2d 276 (1964); Mack v. Frito-Lay, Inc., 243 S.C. 376, - -
133 S.E.2d 833.

Dent v. Redd 270 S.C. 585 586 243 S.E.2d 460 460 (1978).

- 8 The fact that the trial court applies a “preponderance of the evidence” standard and then goes on
to find there is “no evidence” to support the jury’s defense verdict does not mean that, if the
preponderance of the evidénce standard should not be applied, the trial court’s error is harmless.
If the preponderance of the evidence standard is not the proper standard and the decision to grant
a new trial is based_ on the application of the preponderance of the evidence standard and a finding
of “no evidence,” a trial court applying the “wholly unsupported by the evidence” could certainly
reach a different outcome. : ’ :
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trial so long as “any evidence” supports the trial judge’s decision and the appellate court’s review
is limited to whether the trial judge’s decision is “wholly unsupported by the evidence” rather than
a standarId that mirrors whether the jury"s verdict is “wholly unsupported by the evidence,” it is
difﬁcult £o conceive of any circumstance under Awhi'ch an appellate court could find that the trial

court abused its discretion. The standard is effectively whether the trial court erred as a matter of

law. See, e.g., Austin v. Bd. of Zoning Appeals, 362 S.C. 29,.36-37, 606 S.E.2d 209, 213 (Ct_.
App. 2004) (discerning no material différence between the circuit court’s application of a standard -
~ of review couched i.n the affirmative that findings would be affirmed “if there is any evidence to
support them”_versu;s the statutory standard that “findings will not be disturbed unless a review of
the record discloses that there ;is no- e?idence which reasdnably supports” them.). Without
application of the. ‘;Wholly unsui)porteci by the evidence” stiémdeird, directly or indirecﬂy, the

boundaries that otherwise safeguard the integrity of the'prolcess are eroded.’

Thfrd, requiring that ;[he trial judgé determine whether the jury’s verdict was “wholly
unsupported by thé evidence” and permitting the appellate court to conduct a proper inquiry into
the trial court’s analysis comports with general brinéiples of féimess and the avoidance of errors
that might otherwise evade review if incongrﬁous standards are applieci by the trial court and
appellate éourt on: rleview. This is particularly true where, as .here, the trial judge made express
| .ﬁndings of fact on which the d_ecision fo grant a new trial is based that are easily compared with

the record. The appéllate court’s review to ensure that the trial judge granted a new trial only after

® Covil does not dispute that the thirteenth juror doctrine has been found not to violate the
constitutional right to a jury trial because the case may be tried again, but this alone does not
support any deviation from the proper standard to be applied by the trial court and this court on
review. In other words, the fact that a party is not denied the right to a jury trial because the party
- will be provided another jury trial may support the ex1stence and constitutionality of the doctrine
but not its erroneous application.

13



finding that the jury’s verdict was “wholly unsupported by the evidence” is likewise consistent

with general principles that respect the role of judge and jury. See, e.g., Vinson v. Hartley, 324

S.C. 389, 407, 477 S.E.Zd 715, 724 (Ct. _App. 1996) (“[t]he.law rather forbids this court assuming

to take upon itself the poWers, duties, rights, and privileges ofa jury”) (citing Anderson v. Aetna

Casualty & Sur. Co.., 175 S.C. 254,282, 178 S.E. 819, 829-30 (1934)). “Under our law, where the

case is tried to a jury, the judge cannot perform the jury’s function for it.” Vinson, 324 S.C. at

408, 477 S.E.2d at 725 (Ct. App. 1996) (citing Johnson v. Phillips, 315 S.C. 407, 417, 433 S.E.2d

895, 901 n. 7 (Ct. App. 1993), rev’d in part on other grounds, 318 S.C. 453, 458 S.E.2d 427

(1995)).

Finally, application of the “preponderdncé o.f the evidence” standard where the trial court
ignores cont'rary evidence on issues fof which the plaintiff bears the burden of proof and errs by
reversing that burden highlights the importance of this court’s review of whether the triél court
abused its discretion. Again, Covil maintains‘that the trial court’s decision to grant a new trial
should be viewed under the “wholly unsupported by the evidence” standard. Here, the trial court’s
. error reversing thé burden of proof constitutes an error of law contrélling the decision to grant a
new trial that in and of itself warranfé reversal.. Covil recognizes that the thirteénth Juror doctrine,
where properly invoked, necessarily means that trial court may “veto” or “hang” an otherwise
unanimous jury verdict. That said, a trial judge’s decision to override»or “veto” a verdict with
respect to a decision the j'ury necessarily had to make in relation to the proof required on each
cause of action--of particular importance here proof :that Covil supplied the insulation--is
distinguishable frdm a trial judge’s decision to oyerride the jury with a respect to a decision the
jury absblutely did not have to make--here that Covil did not disprove that it suppliéd the

insulation. See Vinson, 324 S.C. at 411-12, 477 S.E.2d at 727 (finding the jury could have
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determined that medical bills did not result from the accident and review of the record therefore
showed the court’s decision to deny the motion for a new trial following a defense verdict was not

“wholly unsupported by the evidence” nor “controlled by an error of law.”); see also Johnson v.

Parker, 279 S.C. 132, 135, 3Q3 ‘S.E.2d 95,97 (1983) (stating that “[a] jury verdict should be upheld
when it is possible td do so and carfy into efféct the jury's clear intention.”).. If this court finds that
~ the trial jﬁdge’s deci'sio.n shoulcll be premised upon a finding that the jury’s v¢rdict was not “wholly
unsupported by the evidence” and this court’s review permits inquiry into whether the trial judge’s
decision to grant a. r;ew trial was proper in relation to such a finding, this court should find that the -

trial judge’s decision to grant a new trial is controlled by error of law and should be reversed.

(2) The Trial Court Erred By Ignoring Evidence And The Jury’s Verdict Is Not
“Wholly Unsupported By The Evidence”

(a) Evidence Other Than Absence Of Records Ignored

Although case law supports the; notion that the trial court Was not obligatéd to set forth the
bases for its order granting a new trial, the court did so here. The trial court’s express findings
"demonstrate that the trial judge’s decision was controlled by error of law because the trial jgdge
disregarded evidence and compounded that error of law by shifting the burden of proof. The trial
court further abused its discretion by disregarding, misstating, and improperly construing
evidence.‘ The trial judge’s decision that Covil faiied to disprove that it supplied the insulation
during the relevaﬁt time period, notwithstanding the impermissible shift of the burden of proof,
/ignores the evidencé submitted and accepted by the jury at trial. See Brief of Appellant .at 7-8
(setting forth facts supporting jury verdiét).

The trial court arrived at the tenuous but definitive conclusion that Covil supplied the
insulation and thereafter insisted that Covil must disprove that it supplied the insulation. See [R.

p. 9] (finding that “Mr. Crawford was exposed to asbestos—contaihing insulation, which Plaintiff
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proved was supplied by Covil”). The trial judge made the decision that Crawford conclusively
proved that Covil | supplied the insulation based upon: (1) the testimbny of former Daniel
Construction employee Harley Neelands and (2) a Daniel Construction vendor list exhibit.

The trial court found that Crawford conclusively proved that Covil supplied the insulation

based on Mr Neelands’ testimony that he “thinks” Covrl was the supplier of insulation at |

Celanese because he thrnks he saw the COV11 trucks approx1mately forty-ﬁve years ago.

Q. Okay. So if you were working for Daniel at
the Celanese Spartanburg plant --
Yeah.
-- who provided you wrth those materials?

I think they brought -- bought it from Covil
Insulation, and they brought it in there. I think.

>R >

[R. p. 2829, lines 6-11]. Crawford relied upon Neel'ands’ testimony that he saw the Covil truck on
site but Mr. Neelands never testified that he saw any Covil employees on the project, saw any
insulation deliveries from the Covil truck, nor that he could identify any materia1> supplied by Covil
onsite. ['R. p. 1709; p. 2830].

Covil preser:lted evidence contradicrrng Mr. Neelands’ testimony that he “thinks” Covil
may have been the supplier. The trial court’s order completely ignores the critical testimony of
another employee and corporate re_preser_ltative of Daniel Construction, Don Buck—in fact, there
ié no indication in the order Whatsoe\;er that there welé any such testimony. Mr. Buck testified that
he reviewed ‘forty boxes of Daniel Construction’s records constituting its entire project file and
found one referenee to Covil_ having three employees on the job site instalvling fireproofing materiel
on structural steel. [R. p- 2656; p. 2670] (emphasis added). Mr. Buck testified:

Q: Would you be able to -- let me first back up and ask you -- do you remember seeing
Covil Insulation anywhere in there?

A: Yes, [ saw Covil -- I saw Covil Insulation had people on the job -- three or four
people on the job doing ﬁreprooﬁng on steel — on structural steel.
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[R. p. 2656, lines 1-7].-

Q: Well, you told me earlier from documents that-you reviewed that you know Covil
was there doing some work?

A: No, no. Covil was there with three men doing spray-on ‘insulation — fireproofing
insulation. That's what they were doing. Three mens —

Q. So they were at least there?

A. They were there at that timé, okay.

[R. p. 2670, lines 9-17].

~ Although the trial court’s order references the testimony of Mr. Buck as to Daniel .
Constr_uc_tilon’.s presence on site at the Celanése facility every year between 1970 and 1974, [R. p.
3], the frial court’s order completely ignores Mr. Buck’s testimony that Covil was on site
performing spray ﬁreprooﬁng on structural sieel work. The jury could have believed both Mr.
Neelands and Mr. Buck. Mr. Neelands could have observed the Covil truck when Covil was on
site perfqrming fireproofing work rather than delivering insul‘a:tion.. Mr. Neelands never testified
that he dbserved Covil delivering insulation and Mr. Buck testified that the only records indicated
that Covil was on site pérforming spray fireproofing work on structural steel. As such, the trial
judge’s order completely ignores Mr. Buck’s testimony constituting an error of law and abuse of

“discretion. It is telling that the trial judge did consider Mr. Buck’s te_sﬁmony in the‘ court’s
evaluation of Crawford’s rhotion for directed verdict but found Mr. Buck’s testimony not credible,
which may explaiﬁ the‘abéenée of this critical testimony repeatedly submitted and argued by Covil

- from the trial court’s order.'® Despite Covil’s presentation of evidence and arguments regarding

197 conclude that Exhibit 822.5 puts Covil directly in the picture as a subcontractor/vendor Hoechst
Spartanburg job site November *71 to November *75. And I find Mr. Buck’s testimony to the
contrary not believable, in the light of what everyone else has said about this. He basis it—he then
kind of equivocates a little bit when he’s asked more questions about what this list means.” [R. p.
1540, lines 6-12]. _ v p
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the significance of Mr. Buck’s téstimony in addition to the absence of any evidence in the
thousands of docurﬁents referenced above, and particularly the evidence indicating that Covil.
performed fireproofing work on structural steel, ‘the trial court’s order disregards Mr. Buck’s
testimony. Moreovér, the trial court’s order specifically states tﬁat there was no evidence presented
that contradicted tl}e conclusion that Covil éupplied insulation on the project. Mr. Buck’s
explanation of the rﬁanner in which the subcontractor/vendor list indicated to him that Covil was
likely not é supplier of‘ insulation was also not reférenped in the trial court’s order but was
disfegarcied as iﬁdi(;ated. The trial court specifically found Athvat Covil presented no evidence to
contradict Crawford’s claim that Covil supplied the insulation. As such, the court’s order stating
that Covil failed to present any evidence to contradict Crawford’s evidence that Covil was the;
supplier of the matérial is completel}; inaccxirate, contrary to the record, and constitutes error of
law. See [R. p. 9] (emphasis added) " |

(b) Evidence Of The Absence Of Proof Improperly Discounted Generally
 And In Relation To Reversal Of Burden Of Proof

Crawford did not call any witnesses who identified any Covil employees on site.. Créwford
- did not call any witnesses who testified that they observed Covil trucks d_eiivering insulation and
only one witness, Mr. Neelands, testified that he “thinks” Covil supplied the insulation because he
observed Covil’s trucks. Crawford did not ask Mr. Neelands and Mr. Neelands did not testify
whether he knew if the Covil trucks he saw on site were delivering insulation as opposed to
performing spfay fireproofing work on structural stéel consistent with the sole reference in Daniel
Construction’s fofty boxes of documents regardiﬁg Covil’s involvement on the project. Crawford .
'did not call any Déﬁiel Construction employees, project managers, supérintendénts, or any of thé
466 employees of Daniel Construction who were on site who could speéiﬁcally testify that the

insulation was supplied by Covil. Covil argued that Mr. Carpenter was a disgruntled former
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employee of Covil énd that Mr. Covil séid there Qas no vault to protect docum’ent-s from the huge
fire that caused $700,000 worth of damage. [R. p. 1627].. However, Covil arguea, those'issﬁes
were irrelevant for ‘the jury’s ‘determination of the sole issue presented—whether Covil was a
supplier or subcontractor or applicator of ‘asbestos containing products at'Cel.anese. [R.>pp. 1627-
1628]. Covil arguétéi that the records réﬂect that there was no evidence of any sale of any product
by Covil to Daﬁiel Construction or- Ceianese, that Mr. Glenn reviewed the post-fire Covil
'~ documents and found no -mention of any sale of ény product to baniel or Celanese, and tﬁat
Celanese representative Boyer found no evidence of any sale after searching 20,000 documents.
[R. pp. 1627-1632]. However; Covil argued the best evidencg was that of Mr. Buck who testified
that his review of forty boxes of Daniel Coristrﬁction documents found no documents related to
insulation but instead showed that Covil was on site performing fireproofing work on structural
steel. [R. p. 1633]. Moreover, Covil referénced Mr. Buck’s tesﬁmbny that Daniel Construction
purchaséd insulation material directly from manufacturers and not from Covil. [R. p. 1633]. The
most critical piecé of evidence, as argued to the jury, was the vendor list relied upon by the trial
court in rhaking the conclusive determination that Covil supplied the material. [R. pp. 1633-1634;
p. 3245]. Covil érgued that Mr. Buck’s testimony was that the document included all of Daniel
Constructioﬁ’s reguiar subcontractors and vendor_sv in the left hand column and, if a subcontractor
or vendor worked on the project or supplied materials, that same Hst would include a description
of the work or materials—and there was none for Covil. V[R. pp. 1633-1634; p- 3245].
At the end,of the day, the uncontradicted evidence was that Daniel Construction was the
purchaser of insulation materials installed at Celanese Spartanburg and it was Daniel Construction

that installed the insulation. Daniel Construction had no records whatsoever within its forty boxes

of documents. Crawford pointed to none. Crawford pointed to no documents in the thousands of
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documents from Covil, Celanese, and Daniel Construction indicating any evidence that Covil
whatsoever that Covil supplied the'insulation. To the extent Crawford conducted a review of these
voluminous yet relied instead on qreating thé perception that the documents were not thoroughly
revieWed by others, Crawford did so at its own peril. The trial court acknowledged but ultimately
Wholly di.scounted‘ any notion that a jury could believe that thousands and thousands of docunﬁents
showled.no evidence that Covil supplied the insulation. These thousands of documents were not
only Covil documents but those of Celanese and Daniel Construction. These thousands of
documents were not only reviewéd by Covil but by testifying representat‘ives of Celanese and
Daniel Construction who found no evidence that Cr)vii supplied the insulation material. The trial
court’s order is based on findings that Covil Wa’s one of Daniel Construction’s insulation suppliers |
during the t.irrre period, a substantial amount of insulation material was installed, Mr. Neelands’
forty-five year old recollec_tidn that he thought Covil may be the supplier, that he saw Covil trucks
on site, and the vendor/subcontractor list included Covil despite the testimony of Mr. Buck
explaining that the master contractor/vendor list that wasléite-speciﬁc modiﬁed as a matter of
course did not indicate ény involvement on the project by Covil. There was mr)re than sufficient
testimony that Crawford failed to meet the burden of proof as well as evidence contradicting |
Crawford’s claims. The'trial court’s order setting forth express findings of fact completely
disregarding the evidence presented by Covil therefore constitutes an error of law and an abuse of

discretion and the trial corlrt should be reversed.

(3) The Trial Court Failed To Recognize And Appreciate The Responsibility Of
Fairness And Impartiality
Despite Crawford’s argument to the contrary, Covil respectfully suggests that the trral record

and spec1ﬁcally the transcript of the hearing on Crawford’s motion for judgment notwithstanding

the verdict and for a new trial indicate the potential or likelihood that principles of unfairness and
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impartialify were associated with the trial judge’s decision to grant a new trial. Our. judges_ _
rightfﬁlly expect, édmmand, and deserve the utmost respéct from the litigants and their c‘ounsel.
That said, Covil is compelled td raise this issue on»appeai for two reasons: (1) the presumption of
fairness and impartiélity iis at the very core of the thirteenth juror doctrine generally serving as the
basis for the deferential standard applied to the trial court’s decision to grant or deny a new trial;
and (2) the trial judge made express statements on the reclord regarding the decision to grant a new
trial that included the vtrial judée’s admittedly conscioﬁs efforts to issue rulings in favor of
Crawford at trial that were unsuccessful and, because the jury found otherwise, the_trial judge
granted Crawford’s motion for a new trial. “As has often been said, the trial judge is
the thirteenth jurof, possessing the veto power to ;che Nth dégree, and, it must be pfesurﬁed,
recognizés and appréciates h‘is responsibility, and exercises the discretioh vested in him

with fairness and impartiality.” Youmans ex rel. Elmore v. S.C. Dep't of Transp., 380 S.C. 263,

271—72, 670 S.E.2d 1, 5 (Ct. App. 20'08) (citing Worrell, 186 S.C. at 313—14, 195 S.E. at 641).
Althougﬁ it goes without saying that the trial judge’s fairness and impartiality are critical to our
justice system, the presumption associated with this court’é review of an order granting a new trial
has not been deséribed as a non-rebuttable ohe. Further, if there is substantial evidenpe of
unfaimess or impartiality, it follows that the normal presumption regarding the trial court’s broad
discretioﬁ and defefence on review should not apply. Cfawford’s argument that the trial judge’s
statements at trial and during the hearing on _Crawford’s motion are irrelevant on the issue of
fairness because they'Were made outside the presence of the jur'y should not be considered in this
particular context because the issues involve the trial judge and thirteenth juror doctrine. See Brief

of Respondents at 19. The trial court’s statements during the motion hearing, respectfully, speak
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for themselves indicating that the decision to grant a new trial was not based on impartiality and

fairness:

That is the sum and substance of the information as I best recall it about
Covil’s connection. But there is evidence that Covil’s lack of records is not
completely explained by the fire because there is another employee who says the
records were not burned - - the records of sales and the other pertinent records were
not burned in the Covil fire of 1973 because they were stored in vaults and they
were stored behind a firewall and that the records were still - - still in existence
after the fire. There’s also some information that other clients other than Covil
plantin Sparftanblirg that burned in nearby access in North Carolina and other places
to this - - Celanese supplied Celanese with material.

~ So that - - those are the things that trouble me greatly about this matter and.
the fact - - I don’t say the plaintiffs’ evidence is robust on this point, but the
evidence from - - from Celanese and Daniels is not at all dispositive and the
evidence from Covil is nothing but a positive nature, only that they had no records.
So‘that is the dilemma I face. ' '

In addition to that, the Covil representative, Mr. Glenn reviewed a miniscule .
portion of the records of Covil that are still in existence and available, less than a
hundred pages is my recollection, out of thousands and thousands of pages of
material that are available, and that was by his own admission. So his disclaimer -
- or information about the sales is based on a very small microfiber of materials in
the Covil file, and that is also something that is very worrisome to me.

The atmosphere at this trial was a repeated violation of the orders that I had
given pretrial about what could be said and what could not be said, and the most
egregious was the continued attempt to inject into this trial Covil’s lack of ability
to pay. I do not think that the information about being a defunct corporation and.
the information about being out of business was pertinent to any issue before the

jury.

The issue had only - - the issue - - the jury had before it no issue impacted
by ability to pay. They only had before it issues regarding Covil’s - - the question
of Covil’s supply of its materials and question of what those materials - - what
impact those materials had on the health of the plaintiffs. So the continued mention
of those issues was a very prejudicial thing for the trial of this case in my - - in my
view. : :

[ hate to have this thing repeat itself, and if I have to try it again, I can tell
you that any variance from the pretrial orders I make is going to result in a striking
of the pleadings of the defendant and the imposition of liability as a sanction for
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repeated failure to obey the orders of the Court. I think that would have been
justified in this case, but I did not do that.

So I think the only reasonable choice I have is to exercise my authority to
hang the jury and grant the motion to - - per the outline of directives in Folk[en]s
versus Hunt and any number of cases, but that’s kind of the leading case on the

' Thirteenth Juror. Tam going to grant the motion to act as the thirteenth juror, hand
the jury and _direct that the case be retried.

[R. p. 1750 line 17-p. 1753, line 15].

If the trial judge did not make these statements, the court’s order granting a new trial wonld
not be célled into qnestion as to fairness and impartiality. Here5 however, it is difficult to reach
any cpnclusion other than the trial judge meant what she said; that the order granting a new trial
was based on perceit/ed spoliation, discovery conduct, and coun.éel statements all of which resulted
in negative inferenees and curative charges with respect to which Crawford did not move for
mistrial; that the jufy nevertheless granted a defense verdict; and the order granting a new trial was
an additional and further remedy and retribution against Covil for the matters already raised, ruled
upon, and for which non-obj ectienable relief was provided at trtal. The conclusion is inescapable -
from a plain reading of the trial judge’s statements that the decision to grant a new trial here was
necessarily tainteci with a degree of unfairness and impartiality that cannot be ignored. The trial‘v
judge’s order is therefere expressly controlled by error oflaw and abuse of discretion and must be

reversed.

CONCLUSION

WHEREFORE, Appellant Covil Corporatlon respectfully requests that this court reverse
the order of the tr1al court granting the Respondents motlon for new trial and issue an order -
remanding this action to the trial court reinstating the jury’s verdict in. favor of Covil Corporation

for the reasons set forth herein and in Covil Corporation’s brief, that this court grant oral argument
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so that Covil Corporation may be heard on the matters and things set forth herein, and for such

other and further relief as the court deems just and proper.

7
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