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The Appellant hereby moves this Court to issue an order to settle the record on appeal

and issue a stay in the proceedings in this appeal until such time as the record is settled. The

Appellant provides the following in support of this motion:

1.

2.

Appellant’s counsel has exercised due diligence to acquire the record in this case.
The original court reporter in the Orangeburg County retired sometime during the

period after the trial and before this case was appealed.

. To litigate post-trial motions before Circuit Judge Edgar W. Dickson a second

reporter, Michael Watson, was asked to provide an edit transcript which prepared.
Mr. Watson prepared only a partial transcript of the case with no trial exhibits
identified.

On Apr 23, 2020, the day the appeal was filed, Appellant’s counsel ordered a
transcript from the South Carolina Court Administrator (‘““Administrator”). See Ex.
1, Letter ordering Transcript.!

On Jun 29, 2020, Appellant’s counsel notified the Administrator and the Court of
Appeals, that a transcript had not been received. See Ex. 2, Letter to Tonnya K.
Kohm.

A third court reporter, Pamela E. Green, prepared a two-volume transcript of the
case that was received by Appellant’s Counsel on Sep. 23, 2020, See Ex. 3, Sep 23,
2020 Email from Pamela E. Green to Martin S. High; See Ex. 4, Trial Transcript
Vol I; See Ex. 5, Trial Transcript Vol II (note that in several locations in this volume

of the transcript it refers to testimony as “WHEREUPON, the following testimony

! Exhibits to this motion are provided in a PDF file with bookmarks for the Court’s convenience so that
to the individual exhibits referenced in this motion can be more readily located.





7.

8.

10.

of ... was transcribed previously and provided by another reporter.” However, this
testimony appears in Vol L. transcribed by Ms. Green).

This transcript contained no exhibits and the transcript only referenced one exhibit:

1 EXHTIBTITS

2 | NOS. DESCRIPTION ID EV
3 Plaintiff's Exhibits

4

5 |pP-11 (e 69
6

7

8

On review of the proceedings, Plaintiffs Exhibits 1-10, and 12 were admitted into
evidence. Appellant’s can find no reference that Plaintiff’s Trial Exhibit 11 was
entered into evidence by the trial court.

In order to assemble the record, on Aug 6, 2020 Appellant’s Counsel requested that
the Orangeburg County Court Clerks office provide a copy of the exhibits entered
into evidence at the trial court. On the same day, the Orangeburg County Clerk
responded with two volumes of purported exhibits. See Ex. 6, Aug 6, 2020 - Email
communication between Martin S. High and Clerk's Office. The two volumes of
purported exhibits are provided as Ex. 7, 2015CP3800553-A and Ex. 8§,
2015CP3800553-B.

Ex. 7, 2015CP3800553-A contains documents with separator sheets “Exhibit 1”
and “Exhibit 2 however these documents do not comport with the trial testimony.

For example, Trial “Exhibit 1” is the “Memorandum of Agreement between South





1.

12.

13.

14.

15.

16.

Carolina State University and Denise Grant.” But, in the transcript, Trial Exhibit 1
is described as a different document:

Q Now, Ms. Pyles, I would like to show you what I've marked as
Plaintiff's Exhibit 1. And do you recognize these documents?

A Yes.

Q Okay. What are they?

A These are documents that -- this is Denise Simmons'
application for support to go to Clemson.

Q Okay. And are there also documents at the back of that packet
that are approval documents as well?

A Yes. These are all documents where she signed, and when she
requested funds each time, and what she said she was going
to do after she was received her degree.

Ex. 9, Testimony of Gloria Dean Pyles at 7:3-18.
The documents described in Ms. Pyles testimony above, are presumably the
documents described as “Exhibit 2" in Ex. 7, 2015CP3800553-A.
The documents provided by the Orangeburg County Clerk’s office in Ex. 8,
2015CP3800553-B are Defendant’s Memorandum and Record Appendices In
Opposition to Plaintiff's Motion For Summary Judgment with the exhibits

accompanying this memorandum. These documents are not trial exhibits.

No other exhibit separator sheets are contained in the Ex. 7, 2015CP3800553-A or
Ex. 8,2015CP3800553-B.

The trial exhibits labels have not be maintained in the county clerk’s records.

The trial exhibits are either misidentified or missing from the document set
provided by the Clerk.

The Court Reporter asserts that she did not have the trial exhibits and that they
were kept with the Clerk’s office. See Ex. 11 - Email Communication between

Martin S. High and Pamela Green.





17.

18.

19.

20.

21.

22.

23.

24.

25.

Appellant’s Counsel only became aware of the missing exhibits upon filing of
Appellee’s Designation of Matter on Oct. 22, 2020 which designated Plaintiff’s
Trial Exhibits 3, 5, 7-12.

Appellant’s counsel attempted to resolve this matter by reaching out to Appellee’s
counsel and requesting that they provide their trial documents to settle the record.
Appellee’s counsel has not responded to that request even though the missing
exhibits presumably support the Appellee’s case. Plaintiff’s Trial Exhibits 3, 5, 7-12
were referenced in Appellee’s Designation of Matter. See Ex. 12, Email
communication between Martin S. High and Kimberly Blackburn.

Appellant has confirmed with her counsel at the trial below that he does not have
copies of the trial exhibit. See Ex. 13, Email communications between Martin S.
High and Charles Ormond.

Even after requests to the court reporters, the SC Court Administer, the Orangeburg
Clerk’s office, and a request for assistance to Appellee’s counsel, Appellant’s
counsel is unable to assemble Plaintiff’s Trial Exhibits 3, 5, 7-12 for the record.
The Appellant can only surmise that the record was disordered by the retirement of
the initial reporter, handing off the transcript to two other reports, and the COVID-
19 pandemic.

Regardless of the cause, the Plaintiff’s Trial Exhibits 3, 5, 7-12 are unavailable to
the Appellant to construct the record.

The Appellant has no alternative but to ask this Court for help in settling the record
in this case.

The Appellant’s reply brief is due Monday, Nov. 2.





26. To assemble the record and reply to Appellee’s initial brief, additional time is
required by the Appellant.

27. The Appellant respectfully requests that this Court stay proceedings in this Court.

28. The Appellant respectfully requests that this Court order the parties to settle the
record.

29. If the parties cannot settle the record remand this case to the trial court to settle the
record.

PRAYERS FOR RELIEF
For these reasons, Dr. Simmons respectfully requests that this Court

A. Stay proceedings for this case in this Court;
B. Set the deadline for Appellant’s Reply brief for 10 days after the record is settled;
C. Order the parties to settle the record; and

D. If the parties cannot settle the record remand this case to the trial court to settle the
record.

Respectfully submitted, October 27,
2020

s/Martin S. High

Martin S. High,

Martin S. High, P.C.

OK Bar #20725, SC Bar #102735,
TX Bar # 24108819

PO Box 33190

Clemson SC 29733-3190

Phone:864.300.2444

Fax: 866.232.1096

Email: marty@martyhigh.com

ATTORNEY FOR APPELLANT,

Denise Simmons
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CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that on this 27" day of October, 2020, a true and
correct copy of the above and foregoing was hand-delivered, mailed via USPS
Priority mail w/ signature confirmation () with the proper postage to the following,
and/or _ X  emailed pursuant to Amended Order (Case No. 2020-000447, SC Supreme
Court) at (g)(3) to the following:

Kimberly Kelley Blackburn (kblackburn@hmwlegal.com)
John M. Reagle, Esq. (jreagle@hmwlegal.com)

Dwayne T. Mazyck, Esq.( dmazyck@hmwlegal.com
Halligan Mahoney & Williams PA

PO Box 11367

Columbia SC 29211-1367

s/ Martin S. High
Martin S. High




mailto:kblackburn@hmwlegal.com

mailto:jreagle@hmwlegal.com

mailto:dmazyck@hmwlegal.com



		PRAYERS FOR RELIEF




