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APPELLANT'S STATEMENT OF ISSUE ON APPEAL 

Whether the court erred by refusing to grant a new trial ·where it erroneously gave a 

Belcher instruction that the jury could infer malice from the use. of a deadly weapon where self­

defense was a verdict option, and the judge's later instruction that "if there's self-defense, there's 

no inference that can be associated with the use of a deadly weapon", was hopelessly confusing, 

and exacerbated rather than cured the prejudice? 

RESPONDENT'S COUNTER-STATEMENT OF ISSUE ON APPEAL 

I. Whether a new trial is warranted based upon an initial inadvertent instruction on 
the inference of malice through use of a deadly weapon where the trial judge 
granted defense counsel's request for a curative instruction which stated in 
"murder and attempted murder there can be no inference of malice by t~e use of a 
deadly weapon. If there's self-defense, there's no inference that can be associated 
with the use of a deadly weapon .... That's not proper in self-defense if it's 
established" which any reasonable juror would have understood withdrew the 
inadvertent instruction? 

a. The issue is not preserved for appeal since the only relief timely requested at 
trial was the curative instruction. 

b. The issue is not preserved for appeal since the defense counsel found 
acceptable the curative instruction and did not ask for a mistrial at that time. 

c. The issue is not preserved for appeal since the first complaint about the 
curative instruction was made after the verdict in a motion for new trial. 

· d. Any challenge to the instructions on the inadvertent inference of malice is 
harmless error on the manslaughter conviction since the jury did not find the 
existence of malice concerning the death of Jamal McFadden. 

e. Any challenge to the effect of the inadvertent inference of malice charge 
concerning the attempted murder conviction concerning the assault on 
Damien Canty's life is harmless error where the attempt to kill Canty involved 
overwhelming evidence of malice, not limited to the use of a deadly w~pon. 

vi 
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RESPONDENT'S STATEMENT OF THE CASE 

The Appellant, Annando K. Chestnut, was indicted at the August 2012 term of the Coun 

of General Sessions for Horry County for murder (20 l 2-GS-26-3115), attempted murder (20 l 2-

GS-26-3116), pointing and presenting a fireann (2012-GS-26-3117), and assault and battery by 

mob-second degree-serious bodily injury (2012-GS-26-3118). R.p. 845-852. The State had 

sought by written notice life without parole pursuant to S.C. Code§ 17-25-45 on December 7, 

2012 and April 2013. Supp R. 32-33, Tr. p. 961-62. 

The matter was called to trial on July 15, 2013 before the Honorable Steven H. John and 

a jury. The Appellant was represented by Barbara Pratt, Esquire of the Horry County Bar. The 

prosecution was handled by Brad C. Richardson, Senior Assistant Solicitor of the Fifteenth 

Circuit Solicitor's Office. 

On July 19, 2013, the jury found the Appellant guilty of the lesser included offense of 

voluntary manslaughter on murder indictment concerning the death of Jamal McFadden. Supp. 

R. 23-30, Tr. p. 948-955. The Appellant was found guilty of attempted murder regarding victim 

Damien Canty, assault and battery in the second degree and pointing and presenting a firearm. 

Id. However, the jury found the Appellant not guilty on. indictment 20 l 2-GS-26-3118 on assault 

and battery by a mob second degree serious bodily injury of Damien Canty and assault and 

battery by a mob third degree bodily injury on Damien Canty and assault and battery first degree 

on Damien Canty. R.p. 809, Tr. p. 950, 11. 1-15. 

The trial judge concluded that under S.C. Code§ 17-25-45 he sentenced the Appellant to 

life imprisonment without parole on voluntary manslaughter and attempted murder. Stipp. R. 31-

33, R. 818-20, Tr. p. 9_60-62, 972-74. Judge John sentenced Appellant to concurrent sentences of 

1 
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five (5) years concurrent for pointing and presenting a fireann and three (3) years concurrent on 

· assault and battery with intent to kill. R. 820-21, Tr; 974-75. 

The Appellant made a motion for new trial. A hearing on the motion was held on 

September 4, 2013 and the motion for new trial and motion to reconsider the sentence September 

4, 2013. R. 822-843, Tr. p. 1-22. On September 26, 2013, Judge John entered a written order 

denying the motion to reconsider the denial of the motion for new trial and sentence. Order 

Denying Motion for New Trial, Amended, September 27, 2013. Supp.R.p. 1. 

The notice of appeal was served October 4, 2013. This appeal and briefing follows. 

RESPONDENT'S STATEMENTS OF THE FACTS 

This case involves a series of assaults on March 6, 2012 at the 3rd A venue Sports Bar in 

Myrtle Beach, South Carolina. On that date there was an altercation inside the bar arising from a 

dispute during a pool game. The altercation led to a fight between a group from Myrtle Beach 

and a group from Hemingway/Kingstree/Williamsburg County. The bar owner kicks them out of 

the bar where beginning fighting anew in the parking lot. Evidence is presented that the 

Appellant is seen going to his car prior to the shooting is then seen with something silver in his 

hand. During the altercations, Damien Canty was involved in a fight with Thoro and Corey 

Myers. At some point during the fight in the parking lot of the bar, a shot was fired and Canty 

was struck on the elbow. Appellant admits he fired that shot. He fires a couple more times. The 

altercation continued inside the bar where Canty was knocked to the floor by Mike Spivey and at 

some point during the beating became unconscious while he continued to be kicked and stomped 

on by the appellant and others. Chestnut continued to kick him until the owner of the bar pushed 

him off the victim, and then attempted to strike the victim some more. At some point Jamal 

McFadden was struck with a bullet during the scuffles. A bullet entered his left lower chest area 

2 



1006

through the liver and exited the body. R. 411-12, Tr. 481-482. This resulted in Mr. McFadden 

death. R. 418, Tr. 488. 

Videos of the crime scene were used at trial to identify the various incidents. The 

Appellant's weapon was recovered at the time of his arrest after it was dropped from the vehicle. 

R. 233-241, Tr. 294-302. 

3 
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ARGUMENT 

II. A new trial is not warranted based upon an initial inadvertent instruction on the 
inference of malice through use of a deadly weapon where the trial jµdge granted 
defense counsel's request for a curative instruction which.stated in "murder and 
attempted murder there can be no inference of malice by the use of a deadly 
weapon. If there's self-defense, there's no inference that can be associated with 
the use of a deadly weapon ... . That's not proper in self-defense if it's established" 
which any reasonable juror would have understood withdrew the inadvertent 
instruction. 
a. . The issue is not preserved for appeal since the only relief timely requested at 

trial was the curative instruction. 
b. The issue is not preserved for appeal since the defense counsel found 

acceptable the curative instruction and did not ask for a mistrial at that time. 
c. The issue is not preserved for appeal since the first complaint about the 

curative instruction was made after the verdict in a motion for new trial. 
d. Any challenge to the instructions on the inadvertent inference of malice is 

harmless error on the manslaughter conviction since the jury did not. find the 
existence of malice concerning the death of Jamal McFadden. 

e. Any challenge to the effect of the inadvertent inference of malice charge 
concem.ing the attempted murder conviction concerning the assault on 
Damien Canty's life is harmless error where the attempt to kill Canty involved 
overwhelming evidence of malice, not limited to the use of a ~eadly weapon. 

The Appellant contends that Judge John erred in refusing to grant a new trial based upon 

an inadvertent initial jury instruction concerning the inference of malice through the use of a 

deadly weapon and an assertion that the curative instruction given upon defense counsel's 

request was confusing and exacerbated the prejudice of the inadvertent instruction. Respondent 

submits that the trial judge recognized immediately that the inference of malice instruction that 

he gave was improper under State v. Belcher, 385 S.C. 597,685 S.E.2d 802 (2009) and corrected 

the instruction with the assistance of the language defense counsel propounded. As set forth fully 

·. below, this issue concerning the propriety and effect of the curative instruction as being 

confusing because it was never timely presented at the time of the trial. Rather, the defendant's · 

counsel requested the language used, specifically accepted the language used and did not object 
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to the curative instruction or request a mistrial until after the guilty verdict. Respondent submits 

that the appeal is without merit due to this lacking preservation. 

Further, at the outset, his challenge to the inferred malice and subsequent curative 

instruction can have no effect on the conviction for voluntary manslaughter since the jury 

expressly could not be deemed to have found the existence of malice in reliance upon any 

inference instruction. Further, for reasons set forth below Respondent additionally submit that 

any error concerning the instructions must be deemed hannless error as it relates to the attempted 

murder conviction. 

STANDARD OF REVIEW 

When an incorrect charge is given, the court must withdraw it; "[m]erely superimposing a 

correct statement of law over an erroneous charge only fosters confusion and prejudice." State v. 

Patrick, 289 S.C. 301,308,345 S.E.2d 481 , 485 (1986); State v. Peterson, 287 S.C. 244, 335 

S.E.2d 800 (1985); State v. Adams, 277 S.C. 115,283 S.E.2d 582 (1981). When an incorrect 

charge is given, the court must withdraw it; "[m]erely superimposing a correct statement of 

law over an erroneous charge only fosters confusion and prejudice." State v. Robinson, 306 S.C. 

399,412 S.E.2d 411 (1991)1
, State v. Patrick, 289 S.C .. 301, 308,345 S.E.2d 481,485 (1986); 

State v. Peterson, 287 S.C. 244, 335 S.E.2d 800 (1985)2; State v. Adams, supra.3 

1 In Robinson, the Supreme Court found error where the judge gave an incorrect «mere presence" instruction 
although in the remainder of the charge he gave correct instructions. The Court found error because of repeated 
requests by counsel, the trial judge never retracted the incorrect statement. Here, the incorrect statement was 
immediately corrected in the curative instruction which declared, contrary to the initiaJ that declaring "in particular, 
murder and attempted murder, there is no inference of malice by the use of a deadly weapon ... " R. 800, Tr.p. 941. 
Any reasonable juror would have considered the improper language withdrawn. 

2 In Peterson, the Court was faced with a situation where the trial court gave an erroneous burden shifting 
presumption charged that had been abandoned by lhe court in State v. Elmore, 279 S.C. 417,308 S.E.2d 781 ( 1983). 
In State y. Elmore. supra, the Supreme Court set forth a then exemplary malice charge (now abrogated after Belcher 
In Peterson, the trial judge followed the erroneous instructions with the Elmore charge. Instead of replacing the 
unconstitutional malice charge, the Elmore charge was simply added to the end of the charge. Merely superimposing 

5 
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In reviewing jury charges for error, this Court considers the trial court's jury charge as a 

whole and in light of the evidence and issues presented at trial. State v. Brandt 393 S.C. 526, 

· · 549, 713 S.E.2d 591,604 (2011). A jury charge is correct if, when read as a whole, the charge 

adequately covers the law. Id "A jury charge that is substantially correct and covers the law does 

not require reversal." State v. Logan, 405 S.C. 83, 90-91, 747 S.E.2d 444,448 (2013). The 

purpose of a jury instruction is "to enlighten the jury and to aid it in arriving at a correct verdict. 

It is error to give instructions which are calculated to confuse or mislead the jury." State v. 

Leonard, 292 S.C. 133,137,355 S.E.2d 270,273 (1987). 

Jury instructions should be considered as a whole, and if as a whole they are free from 

error, any isolated portions which may be misleading do not constitute reversible error. Stale v. 

Smith, 315 S.C. 547,446 S.E.2d 411 (1994). The standard for review of an ambiguous jury 

instruction is whether there is a reasonable likelihood that the jury applied the challenged 

instruction in a way that viol~tes the Constitution. State v. Aleksey, 343 S.C. 20, 26-27, 538 

S.E.2d 248,251 (2000); Estelle v. McGuire. 502 U.S. 62, 112 S.Ct. 475, 116 L.Ed.2d 385 

(1991); Boyde v. California 494 U.S.370, 110 S.Ct. 1190, 108 L.Ed.2d 316 (1990). 

HOW THE ISSUE WAS PRESENTED AT TRIAL 
As noted previously, this case involves the effect of a curative instruction bein~ given by 

the trial judge after an unintended charge concerning the inference of malice through the use of a 

deadly weapon being given. Responde~t respectfully submits that the issue presented in the 

correct instructions over erroneous ones serves only to foster prejudice and confusion, citing State v. Adams. 277 
S.C. 115,283 S.E.2d 582 (1981) .. See State y. Peterson, 287 S.C. 244, 247-48, 335 S.E.2d 800, 802 (1985) 
overruled by State v. Torrence, 305 s.c. 45,406 S.E.2d 315 (1991). 

3 In Adams, the Court held that" a full curative instruction should immediately have been given to the jury". Id. In 
the Appellant's case, the instruction was immediately given declaring" in particular, murder and attempted 
murder, there is no inference of malice by the use of a deadly weapon ... " R. 800, Tr.p. 941. 

6 
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Appellant's brief is barred from appellate consideration due to a lack of the timely objection to 

the requested curative instruction and failure to request a mistrial. 

THE INITIAL CHARGE CONFERENCE 

At the outset of the jury charge conference, defense counsel Pratt stated that "obviously if 

we were using self-defense, there's no inference of malice with a deadly weapon." Supp. R. 4, 

Tr. 832, IL 16-25. There was no other request concerning or discussing the inference of malice 

prior to closing arguments. Supp. R. 5-22, Tr. 833-850. 

THE CLOSING ARGUMENT 

During the prosecution closing argument, Deputy Solicitor Richardson stated : 

. . . On March 6th, 2012, the Defendant got the last word in and he spoke 
loudly, once, twice, three times. Did he go out that night and say I'm gonna go 
and kill Jamal McFadden? No, But when he went to that car and armed himself, 
not for self-defense but to get the last word in, that's malice, folks. From where 
he's sitting in the car, he can't even see the fight that's going on. And you see his 
reaction, he's not worried about a fight going on until he's already armed. He got 
the last word in that night, but not today. 

R. 761, Tr.p. 902, 11. 5-14. 

THE SECOND CHARGE CONFERENCE 

After the argument, de.fense counsel Pratt made the following request: 

MS. PRATT: Okay. I do want to ask- and I would - sir, just a second. I want to ask for 
an additional charge because the Solicitors made an inference in the 
statement that he made that the fact that Armando armed himself and that 
that was malice. I would ask that the Court charge that if he is acting in 
self-defense, there is no inference of malice by the use of a deadly weapon 
and I believe that that case - - -

The COURT: I don't think him gonna charge that at all that there's an 
inference. 

MR. RICHARDSON: I think that's been stricken from the charge, hasn't it, Your 
Honor? 

The COURT: 
MR. RICHARDSON: 
The COURT: 
MR. RICHARDSON: 

I'm sorry. 
I think that inference is been stricken from the charges. 
I'm not going to say that. 
Yes, sir. 

7 
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MS. PRATT: I believe, I understand that, but I believe that Court should charge 
that, that the arming of himself is not malice because he said in 
closing that it was. 

The COURT: That's a that's a comment on the facts. I can't do that. That's 
making a direct comment on the facts. I cannot do that. 

MR. RICHARDSON: Your Honor. 
THE COURT: Once again, I'd be saying he armed himself. It may be very well be 

that he said he did; that's for the jury. I - I'm not gonna talk about 
the facts of the case. So I'm not gonna do that. . .. 

R. 763-64, Tr. 904, 1. 21- p. 905, 1. 22. 

THE INITIAL INSTRUCTIONS 

During the jury instructions, Judge John defined malice as follows: 
Malice, that's hatred, ill-will, hostility towards another person. It's the 

intentional doing of a wrongful act without just cause or excuse and with the 
intent to inflict an injury or under circumstances the Jaw would infer some evil 
intent. 

Malice aforethought does not require that malice exist for any particular 
time before it's committed but malice must exist. It must exist in the mind of the 
Defendant just before and at the time the act is committed. There has to be this 
combination of the evil intent and the act. 

Now, malice aforethought can be expressed or inferred. What that means 
is you look at whether it's been established to you by direct evidence or 
circumstantial evidence which was been proved, again, beyond a reasonable 
doubt. 

Expressed malice, that could be, as an example, a person speaking words 
which expressed hatred or ill-will or when another person or a person prepares 
beforehand to do the act which was later accomplished. Malice can be inf erred 
from conduct that shows a total disregard for human life. Inferred malice can 
also arise when the deed is done with a deadly weapon. A deadly weapon is 
any kind of article, instrument or substance which is likely the cause of death 
or great bodily harm. Whether an instrument has been used as a deadly 
weapon depends on the facts and circumstances of each case. 

R. 776-77, Tr. p. 917-918. (emphasis added). Similar language was given during the instruction 

· on "attempted murder" and malice. R. 780, Tr. p. 921, 11. 14-19. ("and inferred malice can also 

arise when that deed is done with a deadly weapon"). The charge was completed at 11 :49 am 

and the jury was advised to not start its deliberations yet. R. 794, Tr. 935, II. 14-24. 

8 
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THE OBJECTION AND REQUEST FOR CURATIVE INSTRUCTION 

After the charge was completed, defense counsel Pratt made an exception to this portion 

of the charge. R. 797, Tr. 938. She cited State v. Frazier, 410 S.C. 224, 736 S.E.2d 301 () which 

stated in a situation of self-defense "it is not inferred malice in regard - juries shall [not] be 

charged that malice may be inferred from the use of a deadly weapon where evidence if 

presented that would reduce mitigate, excuse, or justify a homicide caused by the use of a deadly 

weapon." R. 797, Tr. p. 938, 11. 1-12. When asked by the trial judge what she wanted to be done, 

counsel Pratt requested a curative instruction and stated: 

I think a charge that states that if they find - if they believe the 
Defendant to have acted in self-defense then there is no inference of malice in the 
use of deadly weapon because it is a complete defense. Does that make sense? 
Am I thinking correctly? 

R. 797, Tr. p. 938, II. 20-24. She also had sought an instruction that self-defense was 

applicable to each charge. R. 797-99, Tr. 938-940. 

Judge John then went through his corrective instructions upon which defense counsel 

confinned acceptance: 

THE COURT: All right; Very good. To every crime charged. All right. 
And then if self-defense has been established, I probably ought to 
say again it's the State's burden to - the State's burden to disprove 
self-defense beyond a reasonable doubt. It is a complete defense 
and in murder and attempted murder, there can be no 
inference of malice by the use of a deadly weapon. Would that 
be acceptable? 

MS. PRATT: Yes, Your Honor. 

R. 798, Tr. p. 939, II. 12-20. Solicitor Richardson sought clarification on the re-instructions as it 

related to pointing and presenting a firearm. Judge John clarified: 

THE COURT : Okay. Well, the first thing I'm gonna say is self-defense is 
· applicable to every crime charged. That's the very first thing I'm 
gonna say. All right. I'm not gonna pick a crime because I think 
that give undue influence to them. So, I'll just say it's applicable to 

9 
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every crime. Then I'm gonna say, if self-defense has been 
established and I remind you, it's the State's burden to disprove 

· beyond a reasonable doubt self-defense. It is a complete defense 
and in murder or attempted murder, there can be no inference of 
malice by use of a deadly weapon. Or if you want me to say, Ms. 
Pratt, in any crime there can be no inference of malice by the use 

. of a deadly weapon. I don't - if you want me to say that. 
MS. PRATT: I would rather you say the murder and attempted murder since the 

other one is specifically -
THE COURT: AH right, fine, I will. That's great, I will say that then, that's 

fine, murder and attempted - so, anything else from the State that 
you- - -

MR. RICHARDSON: 
THE COURT: 

MS.PRATT: 

No, sir. Your Honor. 
All right. From the Defense, anything else. Ms. 
Pratt? 
No, your Honor. 

R. 799-800, Tr. p. 940, I. 6- p. 941, I. 1. No request for mistrial was made by the defense. 

THE CURATIVE INSTRUCTION WITHOUT OBJECTION 

The jury then returned before deliberations began 10 minutes after the initial instructions 

at 11 :59 a.m. R. 800, Tr. 941 . . Judge John then instructed: 

THE COURT: All right. Ladies and gentlemen, it's been called to my 
attention that I should bring something to your attention and I believe it's proper 
to do so and it's in regards to self-defense. Self-defense is applicable to every 
crime charged, just to be clear about that. It's applicable to every single crime 

. charged in this matter. Now, if self-defense has been established - and I remind 
you now, it's the State's burden to disprove self-defense beyond a reasonable 
doubt. Again, the State has that burden on everything. It is a complete defense. 
And in particular, murder and attempted murder, there can be no inference 
of malice by the use of a deadly weapon. If there's self-defense, .there is no 
inference that can be associated with the use of a deadly weapon. It's not -
that's not proper in self-defense if it's established. And again, the State has the 
burden of disproving it beyond a reasonable doubt. 

R. 800, Tr.p. 941, 11. 7-22. After the instruction, defense counsel Pratt confinned that she had no 

further additions to the charge. R. 801 , Tr. p. 942, ll . .12-17. No request for mistrial was made. 

10 
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INSTRUCTION AFTER JURY REQUEST 

The jury returned and made a further charge request for murder and manslaughter. R. 

802-04, Tr. 943~945. The defense requested re-instruction on self-defense. Id. The trial judge 

. agreed to reinstruct on self-defense if the jury asked for it. R. 803, Tr. 944. At that point, Judge 

John re-instructed on murder and voluntary manslaughter. In the re-instruction, he limited his 

discussion of malice as follows: 

A Defendant being charged with the crime of murder, the State has to 
prove to you beyond a reasonable doubt that the Defendant killed another person 
with malice aforethought. Malice is hatred, ill-will, hostility, hostility towards 
another person. It is the intentional doing of a wrongful act without just cause or 
excuse and with an intent to inflict an injury or it's under circumstances that the 
law will infer an evil intent. Malice aforethought does not require that malice exist 
in the mind of the Defendant for any particular time before the act is committed 
but malice must and has to exist in the mind of the Defendant just before and at 
the time the act is committed, the murder. Therefore, there has to be this 
combination of evil intent and the act. 

Now malice aforethought can be shown to you by the State beyond a 
reasonable doubt either expressed or inferred. Example of - -it's either like direct 
evidence or by circumstantial evidence. Expressed malice can be shown when a 
person speaks words which express hatred or ill-will for another person or when 
the person prepares beforehand to do the act, the murder which was later 
accomplished. An example of that could be lying in wait for a person to commit a 
murder or any other acts of preparation going to show that the deed was within 
the Defendant's mind. And now malice can be inferred from a showing by the 
State beyond a reasonable doubt of conduct that shows a total disregard for 
human life. Now, that's the defmition of murder. 

R. 804-05, Tr. p. 945, 1. 10- p. 946, 1. 10. (emphasis added). [As revealed in the instruction, it 

did not include the inference of malice through the use of a deadly weapon]. 

At the conclusion of the instructions, he inquired of the jury whether they wanted 

instruction on any other aspect of the law. R. 804-06, Tr.p. 945-47. No further requests were 

made. Again, no objection was made by tl,e defense concerning additions or deletions from 

tlte cltarge. R. 807, Tr.p. 948, II. 1-6. 
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VERDICT 

The jury returned an hour and ten minutes later with its convictions on voluntary 

manslaughter and attempted murder. R. 807-810, Tr. 948-951 . . 

POST-VERDICT MOTIONS 

After the jury retired, counsel Pratt made a motion in arrest of judgment. She stated that 

she renewed all previous motions and objections and exceptions. R. 811, Tr. 955. In addition, 

she asserted the following related to the inference of malice: 

MS. PRATT: .. .I would also respectfully state that the statement regarding the 
inference of malice in regards to a deadly weapon in the first jury · 
charge, while the Court gave a curative instruction, was not enough 
to remove the taint and therefore, even there though was a second 
jury charge, which did not include that inference, that there is a 
danger that that affected the due process in regards to that charge. 
So therefore, respectfully. Your Honor, I would ask that this Court 
grant my motion in arrest of judgment and set aside and direct a 
verdict of not guilty. 

R. 812; Tr. p. 956, II. 6-15. Judge John denied the request, treating it as a motion for new trial 

stating: 

THE COURT: Regarding the matter of malice, the Court did give what I 
believed to be a proper curative instruction and in fact the 
jury came back again and asked for the definitions of 
murder and voluntary manslaughter and the Court gave an 
instruction that was clear and without that issue so there's 
no question that they understood and knew exactly what it 
was that they were considering. 

On all those issues, I do not find there's any reason 
presented that a new trial should be granted in this matter. I 
do find that it was properly conducted, proper evidence was 
presented to the jury, they considered the evidence, had 
sufficient time to do so, there was more than sufficient 
evidence in the record to convict the Defendant of all of the 
crimes of which he was convicted beyond a reasonable 
doubt. Therefore, I respectfully decline to grant your 
motion for a new trial. 

R. 814-15, Tr. p. 958, I. 12- p. 959, I. 2. 
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1 

MOTION FOR NEW TRIAL AND HEARING 

Subsequent to the trial, the Appellant made a notice of Notice and Motion to Reconsider 

the Sentence. A hearing on the motion was held on September 4, 2013. R . . 822-843, Sept. 4, 

2013 Tr. 1-22. One of the assertions in the motion for reconsideration of the denial of the motion 

for new trial was that the judge's inferred malice instruction in the initial instruction coupled 

with the read charge to the jury was hopelessly confusing. See Notice of Motion and Motion to 

Reconsider Sentence. 

At the hearing defense counsel urged that the judge's instructions that malice was most 

troubling. Counsel cited to State v. Belcher, 385 S.C. 397,685 S.E.2d 802 (2009). Defense 

counsel referred to the portion of the judge's jury instruction which stated that "inferred malice 

may also arise from the deed is done with a deadly weapon." R. 827, Sept. 4, 2013 Tr.p. 6, II. 9-

19, citing to R. 777, Trial Tr. p. 9 I 8, 11. l 0-16. The appellant to urge that under the decision in 

Belcher, when self-defense is being raised the inference of malice with regard to a deadly 

weapon should not be charged to the jury. R. 827, September 4, 2013 Tr. p. 6, ll. 20-25 .. She 

pointed out that it was instructed initially with both murder and attempted murder. R. 827-28, 

Sept. 4, 2013 Tr. 6-7. 

Defense counsel complained that she did not think that the matter could be cured in the 

manner the trial judge did. She stated that if there was self-defense, then there is no 

"presumption" and contended that that was the way the trial court couched it in the curative 

instruction. R. 828, Sept. 4, 2013 Tr. 7. She complained - for the first time - that "I'm not sure 

that Belcher talks about an 'if- then' statement", because Belcher talks about an absolute 

prohibition. She contt:nded_that since the inference was stated twice in the initial instructions, it 

was difficult to un-ring the bell. She contended that this was revealed by the inconsistent 
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verdicts, although she acknowledged that the crimes involved two different people. R. 829, Sept. 

· 4, 2013 Tr. 8, II. 1-11. She acknowledged that the voluntary manslaughter verdict on 

McFadden's death showed no malice even though there was a deadly weapon, but that on the 

attempted murder of Canty they found malice which she contends is the problem. R. 829, Sept. 

4, 2013 Tr. p. 8, II. 15-23. 

Judge John declared that he had told her that he had that language deleted, but when he 

was reading it from the screen it came up and he read it. R. 830, September 4, 2013 Tr. 9. Judge 

John confirmed that in the cur<}tive instruction he stated "and in particular murder and attempted 

murder, there can be no inference of malice by use of a deadly weapon/' Judge John found that 

"that statement is clear" and he stressed that "if there's self-defense or is no inference that can be 

associated with the use of a deadly weapon." R. 830, September 4, 2003 Tr. p. 9, 11. 1-16. 

Counsel asserted that part of the problem in Belcher was if the court found that the self­

defense instructions and inferred malice instructions were confusing and contended that when 

you use the "if, then" statement it is still confusing and prejudicial to the jury. She restated that 

she believed that the inconsistent verdicts revealed that confusion based upon the same behavior. 

However the Court rejected the "same behavior" or "same act" assertion. He stated that 

he had different actions as to each of the two [victims]. Counsel Pratt contended that it was clear 

that self-defense was the issue in regards to Canty because he was the one that started by 

attacking Thoro, but also is in the process of attacking and fighting with Corey when the gunfire 

started. The defense contended this was more likely with respect to the Canty incident and its 

self-defense was not necessarily involved in the McFadden death. She stated her client abs~lutely 

denied the bullet from his gun was the one that hit McFadden in was concerned because the 

bullet that may have gone through McFadden was never tested for DNA. R. 831-32, September 
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4, 2013 Tr. 10-11. She stated that this pointed out the problem with the jury charge because if the 

jury believed that there was malice in regards to Canty then there was no reason for them to not 

find malice in regards to McFadden and lesser just confused about what they could do was self­

defense and malice. Id. 

In response, the prosecution asserted that they understood that since 2009 under Belcher 

in self-defense cases the inference of malice by use of a deadly weapon cannot be charged. R. 

834-35, September 4, 2013 Tr. 13-14. However he noted that court went further by noting that an 

error can be corrected and deemed cured if the curative instruction is given. The State cited State 

v. Greene, 330 S.C. 551 , 499 S.E.2d 817 (Ct. App. 1997), which held that an instruction to 

disregard competent evidence make here and error in a mistrial may yet be required depending 

upon the facts of a particular case of the defendant notwithstanding the curative instruction, 

suffered some prejudice. The State urged that in this case there was no prejudice, citing State v. 

Simpson, 325 S.C. 37,479 S.E.2d 57 (1996), holding the detennination of prejudice must be 

based on the entire.record and the result would generally turn on the facts of each case. Counsel 

further at for erred to State v. Douglas, 367 S.C. 498, 523 S.E.2d 59 (2006) and State v. Harris, 

340 S.C. 63; 530 S.E.2d 628 (2000). 

The prosecution urged that the curative instruction compensated for any error in the 

initial instruction that included the inference by mistake after the defense properly raised an 

objection. R. 835, September 3, 2013 Tr.p. 14. The prosecution noted that the curative 

instruction plainly stated that there was no inference by the use of a deadly weapon in self-

. defense cases. R. 836, Sept. 4, 2013 Tr. 15. [This is actually stronger than Belcher requires 

which allows the state to still argue in self-defense cases that the particular use of a deadly 

weapon may create an inference of malice]. The state noted that after that curative instruction the 
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jury retired and then was recharged on murder and manslaughter and those charges did not 

include any reference to an inference of malice through the use of a deadly weapon. R. 836, Sept. 

4, 2013 Tr. 15. The State urged that the defendant has failed to show prejudice by the 

instructions because the jury did not return a verdict of murder which required malice but 

returned a verdict of voluntary manslaughter which requires a showing of no malice. The State 

further urged that a mistrial should only be granted when absolutely necessary and that here the 

defense did not meet their burden. 

Deputy Solicitor Richardson urged that the argument concerning inconsistent verdicts 

was faulty because they were two separate victims. He stated that the shot that kills Jamel 

McFadden as the defendant rushed in, no doubt inflamed at that moment and he pops him when 

time. The State urged the court to reconsider the video which showed the appellant running back 

out into the parking lot, firing multiple times and then chasing Mr. Canty the victim of the 

attempted murder into a club where he beats on him. The State urged that that action shows 

"malice." R. 837, Sept. 4, 2013 Tr. 16. He states that the appellant keeps going after a when 

there's no more threat to Thoro in only the threat to Canty. Id. The State urged that the curative 

instruction was exhaustive and sufficiently cured any potential prejudice. R. 837-38, Sept. 4, 

2013 Tr. p. 16-17. 

At the hearing, Judge John orally denied the motion related to the jury instruction. He 

stated: 

As to the jury charge, again, I said that at the time of the trial when the 
matter was raised to the Court's attention after the charge. I had deleted it, it 
came back on the screen, I read it, I shouldn't have, I acknowledged that at 
the time. I called the jury back in. I was very clear telling them it was not part 
of the case. I think it was a proper curative instruction immediately after the 
charge. Thereafter the jury, on its own, several hours later, came back and asked · 
for a recharging of murder and voluntary manslaughter, and I indicated at the time 
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we weren't going to go back and make the same error that I had made previously, 
and I charged them properly on murder and voluntary manslaughter. 

They did not hear anything that they should not have. I specifically asked 
the jury if they wanted any other things charged to them. I asked them, you know, 
including but not limited to self-defense, did they want to hear that again. The 
jury foreman clearly indicated to the Court at that point in time that what I 
instructed them was what they wanted to hear; they didn't want to hear anything 
else, even though I had specifically asked them, do you want to hear anything 
else, including, but not limited to self-defense, and the forelady, on behalf of the 
jury, indicated no, they heard what they wanted to hear. 

I had responded to their request, and properly charged them. The matter 
was raised to the Court, I gave a curative instruction, again; the jury, on its own, 
asked for instructions, proper instructions were given to them. I just CaI)Ilot see 
any prejudice to the Defendant in this particular matter. On the facts of this 
particular case I just don't see any prejudice to the Defendant. Based on the facts -
- and there are different facts for -- as I explained to the jury. They were trying a 
number of trials in one, and I specifically .talked to them about that, and the facts 
on each one of them, and what the State had to prove to them beyond a reasonable 
doubt was different on each one of them, and I just don't see the prejudice to the 
Defendant in this particular matter. 

R. 840-42, September 4, 2013 Tr. p. 19, I. 16-p. 21, I. 1. 

On September 23, 2013, Judge John issued a written order denying the motion with 

similar findings and conclusions. State v. Chestnut, Order, September 26, 2013. Supp.R I. In 

the written order on this issue, he concluded: 

3. Regarding the jury instruction concerning the inference of Malice: while the 
Court should not have given this instruction, when objected to by that Defendant, 
the Court gave the proper curative instruction; further, upon request by the jury to 
be recharged on "Murder" and "Voluntary Manslaughter," the Court properly 
omitted any reference to the inference of Malice by Use of a Deadly Weapon and 
offered to give a further charge of Self-Defense, which offer was rejected by the 
former to the jury;" 

State v. Chestnut, Order, September 26, 2013, p.2. Supp.R. 2. 

ANALYSIS 

The Supreme Court in State v. Belcher, 385 S.C. 597,600, 685 S.E.2d 802, 803-04 

(2009), held that a jury charge instructing that malice may be inferred from the use of a deadly 

weapon "is no longer good law in South Carolina where evidence is presented that would reduce, 
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mitigate, excuse or justify the homicide." Judge John initially included the inference of malice by 

· use of a deadly weapon charge in his instructions by mistake because self-defense was being 

presented, as well as lesser included offenses.4 After objection and aware of his mistake, he 

immediately corrected the mistake with the curative instruction. The Supreme Court had held 

"when an incorrect charge is given, the court must withdraw it; "[m]erely superimposing a 

correct statement oflaw over an erroneous charge only fosters confusion and prejudice." State v. 

Patrick, 289 s.c. 301,308,345 S.E.2d 481,485 (1986); State v. Peterson, 287 s.c. 244,335 

S.E.2d 800 (1985); State v. Adams, supra. Here, the instruction was withdrawn, not 

superimposed over an erroneous charge. A new trial is not warranted. 

THE POWERFUL CORRECTIVE CURATIVE INSTRUCTION 
REMOVED ANY ERROR BY REMOVING THE INFERENCE OF 
MALICE FROM THE USE OF A DEADLY WEAPON FROM THE 

JURY'S CONSIDERATION. 

Here, Judge John conceded that he mistakenly gave the instruction on inference of malice 

by the use of a deadly weapon. However, he immediately corrected the mistake and gave a 

corrective and curative instruction directing the jury that there was no inference of malice in the 

murder and attempted murder case. Specifically he stated: 

And in particular, murder and attempted murder, there can be no inference 
_of malice by the use of a deadly weapon. If there's self-defense, there is no · 
inference that can be associated with the use of a deadly weapon. It's not -
that's not proper in self-defense if it's established. And again, the State has the 
burden of disproving it beyond a reasonable doubt. 

R. 800, Tr.p. 941, 11. 7-22. 

Respondent submits that no reasonable juror listened to the instructions would have 

thought otherwise. The court's.recantation of the initial charge was quick and unambiguous 

4 Both parties were of the opinion that the inference of malice was not going to be charged. Supp.R. 4, Rp. 763, Tr.p. 
832, 904. The trial court had agreed that it would not be charged. R. 763-64, Tr.p. 904-905. Judge John later blamed 
a computer glitch on it being included in the initial instruction. R. 830, 840-41, September 4, 2013 Tr.p. 9, 19-21. 
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"there can be no inference of malice by the use of a deadly weapon." This curative 

instruction was more powerful that Belcher required and more favorable to a defendant by 

precluding the inference of ~alice by the use of a deadly weapon. Belcher allowed the State to 

still argue the inference. This firm curative instruction would have been interpreted to have 

removed that inferred malice through the use of a deadly weapon basis! Simply put, the 

curative instruction benefitted the defendant beyond what Belcher would have required. It was 

not confusing. See U.S. v. Olano, 507 U.S. 725, 740, 113 S.Ct. 1770, 123 L.Ed.2d 508 (1993) . 
(noting "the almost invariable assumption of the law that jurors follow their instructions'.') 

(quoting Richardson v. Marsh, 481 U.S. 200, 206, 107 S.Ct. 1702, 95 L.Ed.2d 176 (1987)). 

Contrary to the claims within the brief of appellant, Judge John did withdraw the 

inadvertent instruction by the strong curative instruction. It was not superimposed over a bad 

instruction. To the contrary, it rejected the prior language of the inference with clear directives to 

the jury. More importantly, it was done immediately after the initial instructions and prior to the 

beginning of deliberations. In addition, when the jury asked for re-instruction on murder and 

manslaughter, the language did not include the "inference of malice through use of a deadly 

weapon" and only referred to any inference of malice as "malice can be inferred from a showing 

by the s·tate beyond a reasonable doubt of conduct that shows a total disregard for human life." 

R. 804-05, Tr. p. 945, 1. I 0- p. 946, 1. 10. ( emphasis added). A new trial is not warranted. 

DEFENSE RECEIVED THE ONLY REQUESTED RELIEF OF THE CURATIVE 
INSTRUCTION AND DID NOT REQUEST A MISTRIAL 

As reflected in the summary of how the issue was presented, it is clear that no request for 

mistrial was made at the time of the initial instructions and the sole remedy sought was a curative 

instruction. This instruction included the language that the defense coun~l requested: 
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I think a charge· that states that if they find - if they believe the Defendant to 
have acted in self-defense then there is no inference of malice in the use of 
deadly weapon because it is a complete defense. 

R. 797, Tr. p. 938, 11. 20-24. 

Here, the trial judge sustained the objection concerning his mistaken inclusion of the 

inference langu~ge. The matter was later discussed at length among trial counsel and the trial 

judge. The defense sought no further relief below beyond the curative instruction that she 

partially drafted. 5 

It is a complete defense. And in particular, murder and attempted 
murder, there can be no inference of malice by the use of a deadly weapon. lf 
there's self-defense, there is no inference that can be associated with the use 
of a deadly weapon. It's not - that's not proper in self-defense if it's 
established. And again, the State has the burden of disproving it beyond a 
reasonable doubt. 

R. 800, Tr.p. 941 , 11. 7-22. Inasmuch as the Appellant obtained the only relief he sought, this 

Court has no issue to decide. State v. Brown, 274 S.C. 48, 260 S.E.2d 719 (1979); State v. 

Sinclair, 275 S.C. 608, 610,274 S.E.2d 411,412 (1981).6 Relief must be denied. 

ISSUE NOT PRESERVED BY TIMELY OBJECTION TO THE 
CURATIVE INSTRUCTION 

Appellant made no objections to the form of the curative charge when given. R. 797,800, 

807, Tr.p. 938-94, 948. An error is deemed to be cured if a curative instruction is given. State v. 

George, 323 S.C. 496,476 S.E.2d 903 (1996), cert. denied, 520 U.S. 1123, 117 S.Ct. 1261, 137 

L.Ed.2d 340 (1997). A contemporaneous objection to the sufficiency of a curative charge must 

be made to preserve the issue for appellate review. Id. Since Appellant made no objection to the 

5 Concerning the curative instruction which she proposed, a party cannot complain of error his own conduct has 
. induced. State v. Needs, 333 S.C. 134,508 S.E.2d 857 (1998)(appellant may not on appeal object to use of 

substituted phrase in jury charge because he asked for change and judge agreed); State v. Stroman, 281 S.C. 508, 
316 S.E.2d 395 (1984). 

6 A party cannot seek and receive a particular result at trial and then challenge it on appeal. Bowman v. Bowman, 
357 S.C. 146, 591 S.E.2d 654 (Ct. App. 2004). 
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curative charge as given, this issue is not preserved for our review. See State v. Greene? 330 S.C. 

551,561,499 S.E.2d 817,822 (Cl App. 1997).7 To the contrary, the defense endorsed the 

curative instruction and advised the trial court that it was acceptable. R. 798, Tr. p. 939, II. 12-

10. See State v Moyd, 321 S.C. 256, 468 S.E.2d 7 (Ct. App. 1996)(if the objecting party accepts 

the ruling of the trial judge and does not contemporaneously object to the sufficiency of the 

curative instruction or move for a mistrial, error deemed cured and issue not preserved for 

appellate review); Kalchthaler v. Workman., 316 S.C. 499,450 S.E.2d 621 (Ct. App. 1994); State 

v. Morris, 307 S.C. 480, 415 S.E.2d 819 (Cl App. 1991 )(no issue preserved for appellate review 

if objecting party accepts judge's ruling on evidence and does not make an additional objection to 

the sufficiency of the curative charge or move for a mistrial). 

Because a trial court's curative instruction is considered to cure any error regarding 

improper testimony, a party must contemporaneously object to a curative instruction as 

insufficient or move for a mistrial to preserve an issue for review. State v George. 323 S.C. at 

510,476 S.E.2d at 912; State v Patterson. 337 S.C. at 226,522 S.E.2d at 850. Therefore, this 

issue may not be preserved for review because the trial court sustained defense counsel's 

objections and gave a thorough curative instruction without objection or request for a mistrial. 

See State v. Walker, 366 S.C. 643, 658-59, 623 S.E.2d 122, 130 (Ct. App. 2005). 

Here, it appears that the mistrial request based upon the curative instruction and second 

instruction was first made after the verdict. R. 812, Tr.p. 956. Until the verdict against him had 

7 In Greene, the defense asserted for the first time in the appeal that a second curative instruction failed ~o properly 
correct an error of the first curative instruction. Like Appellant in this case, Greene made no objection to the fonns 
of the curative charge, in fact giving the language to the trial judge. See R. 797, Tr. p. 938, 11. 20-24. In particular, 
defense counsel found the language of the curative instruction to be acceptable when asked. R; 798, Tr.p. 939, 11. 12-
120. See also, R. 799-800, Tr.p. 940-941 (no addition or objection); R. 80 I, p. 942 (no addition or objection after 
the curative charge); R. 804-05, p. 945-946 (no additions or requests after the jury requested re-instruction on 
murder and manslaughter which did not include the inference of malice through the use of a deadly weapon 
instruction). · 
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resulted in a guilty v~rdict on attempted murder, Chestnut had not asserted the curative 

instruction was confusing in combination with the in~dvertent inference instruction. 8 One may 

. not take his chance of a favorable verdict and, after an unfavorable one, raise ·an objection that 

should have been made before the verdict was rendered. State v. Mayfield, 235 S.C. 11 , 23-24, 

IO? S.E.2d 716, 724 (1959). When an instruction as given is allegedly inadequate, a party must 

request further instructions or object at the completion of the instructions in order to preserve the 

issue for review. State v. Avery, 333 S.C. 284, 509 S.E.2d 476 (1999); State v, Ard, 332 S.C. 

370, _505 S.E.2d 328 (1998)(appellant argued for first time on appeal that trial judge's 

instructions to "assume" life imprisonment and death sentence should be understood in their 

ordinary and plain meanings was error); State v. Hornsby, 326 S.C. l21, 484 S.E.2d 869 

( 1997)( appellant did not request trial judge instruct Jury that the sentencing consequences for a 

guilty or guilty but mentally ill verdict are the same; therefore, could not complain that the jury 

was misled because they thought guilty but mentally ill was a lesser verdict). 

The Appellant parses the curative instruction and contends that it was unworkable and 

confusing because he contends that if the jury were to determine that he was not guilty of self­

defense then it could not apply the inference of malice. This is not confusing, but correct under 

Belcher. However, defense counsel ignores the more powerful ameliorating language in the 

instruction that "in particular, murder and attempted murder, there can be no inference of malice 

by the use of a deadly weapon." However, the Appellant then challenges the language that the 

defense counsel propounded to the trial judge in a self-defense case there can be no inference of 

8 The reason why the defense did not object is self-evident since the curative instruction could be read to remove the 
possibility of the inference of malice through the use of a deadly weapon, something that Belcher authorized a 
prosecutor to argue. To the extent the prosecution argument could be construed to have argued this, the curative 
instruction underline a basis for the state's case! The defense had been given a windfall in the curative instruction 
due to Judge John's inadvertent error. 
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malice. He misreads the instruction as a whole. The trial judge's self-defense component 

supports the previous sentence that there can be no inference of malice by a deadly weapon in a 

murder or attempted robbery case which includes cases of self-defense, not limited to cases of 

self-defense as he now suggests. Again, his argument before this court is the opposite of what 

she argued in requesting the similar instruction when Judge John made it This instruction 

included the language that the defense counsel requested: 

I think a charge that states that if they find - if they believe the Defendant to 
have acted in self-defense then there is no inference of malice in the use of 
dead1y weapon because it is a complete defense. · 

R. 797, Tr. p. 938, 11. 20-24. A party cannot seek and receive a particular result at trial and then 

challenge it on appeal. Bowman v. Bowman, 357 S.C. 146,591 S.E.2d 654 (Ct. App. 2004). 

This issue is also further not preserved because it was raised for the first time in the post­

verdict oral motion for new trial. See R. 812, Tr.p. 956, See State v. Robinson, 238 S.C. 140, 

150, 119 S.E.2d 671, 676 (196l)(stating South Carolina does not permit a party disappointed by 

a verdict to employ a motion for a new trial to raise, for the first time, an error committed at 

trial). Failure to contemporaneously object to the question now advanced as prejudicial cannot 

be later bootstrapped by a motion for a mistrial. State v. Lynn, 277 S.C. 222,226,284 S.E.2d 

786, 789 (1981)9
; State v. Groome, 274 S.C. 189,262 S.E.2d 31 (1980); State v, Atchison, 268 

S.C. 588,235 S.E.2d 294 (1977), cert. denied 434 U.S. 894, 98 S.Ct 273, 54 L.Ed.2d 181 

(1977). 

ANY ERROR WAS HARMLESS ERROR 

9 In .Lxnn, the Court found an objection to evidence was waived when first presented in a later motion for a mistrial. 
Lynn alleged that the trial court erred in refusing to grant a mistrial when evidence of appellant's bad moral 
character was introduced by two of the State's witnesses. The first witness volunteered testimony.concerning 
appellant's involvement with the law in Florida. No objection was made to the introduction of the testimony, but 
appellant's counsel moved for a mistrial after the State completed its case. State v. Lynn, 277 S.C. 222,226, 284 
S.E.2d 786, 789 ( 1981 ). Like Lynn, here no motion for mistrial was made until after the verdict. 
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Respondent submits that any error in the instructions was harmless error. Erroneous jury 

instructions are subject to a harmless error analysis. State v. Belcher. 385 S.C. 597,611,685 

S.E.2d 802, 809 (2009).10 Jury instructions should be considered as a whole, and if as a whole, 

they are free from error, any isolated portions which may be misleading do not constitute 

reversible error. State v. Aleksey. 343 S.C. 20, 27,538 S.E.2d 248,251 (2000). A trial court's 

decision regarding jury charges will not be reversed where the charges, as a whole, properly 

charged the law to be applied. State v. Burkhart 350 S.C. 252, 263, 565 S.E.2d 298, 304 (2002); 

State v. Logan, 405 S.C. 83, 94, 747 S.E.2d 444, 449 (2013). 

Error in charging a proposition of law is not necessarily reversible. In order to constitute 

reversible error, the court must be satisfied that there are reasonable grounds for supposing that 

the jury might have been misled to the prejudice of the appellant. State v. Martin, 122 S.C. 286, 

115 S.E. 252; State v. Washington, 80 S.C. 376, 61 S.E. 896; State y. Johnson, 159 S.C. 165, 156 

S.E. 353; State v. Woods, 189 S.C. 281, 1 S.E.2d 190, 194-95 (1939). 

As to the manslaughter verdict, it is incontestable that any inference of malice instruction 

would necessarily be harmless error. Since the jury did not find the necessary element of malice 

with a manslaughter verdict, the inadvertent malice instruction could not have contributed to the 

verdict. Since the jury did not find malice, they did not infer malice from the use of a deadly 

weapon. Here, the jury found that Appellant acted without malice by convicting Appellant of 

voluntary manslaughter. See State v. Pilgrim. 320 S.C. 409,414,465 S.E.2d 108, 111 

(Ct.App.1995), overruled on other grounds. State v. Foust 325 S.C. 12,479 S.E.2d 50 (1996) 

10 In Belcher. the Supreme Court observed that often in murder cases there will be overwhelming evidence of 
· . malice, apart from the use of a deadly weapon. Id at n. 8 ("In many, if not most, murder cases the [inferred malice 

from the use of a deadly weapon] charge will be hannless, even if couched in tenns of a presumption. Here, the 
evidence of malice in the. attempted murder case is not limited to the use of a deadly weapon. See Belcher. ~85 S.C; 
at 612, 685 S. E.2d at 8 IO ("It is entirely conceivable that the only evidence of malice was Belcher's use of a 
handgun."). See State v. Stanko, 402 S.C. 252,264, 741 S.E.2d 708, 714, reh'g denied (Apr. 3, 2013), cert. denjed 
(Oct. 7, 2013), cert. denied, 134 S. Ct. 247, 187 L. Ed. 2d 183 (U.S.S.C. 2013) 

24 



1028

("The distinction between murder and manslaughter is the presence of malice in murder and the 

absence of malice in manslaughter."). The jury's ultimate verdict demonstrates that the trial 

court's inadvertent inference from the use of a deadly weapon instruction did not preclude the 

jury from seriously considering the evidence of self-defense, justification and excuse presented 

at trial. Accordingly, we find the trial court's instruction that the jury could infer malice from 

Appellant's use of a deadly weapon was harmless error. Accord State v. Spriggs, No. 2013-UP-

435, 2013 WL 8541581 , at *3 (S.C. Ct App. Nov. 27, 2013) rev'd, No. 2015-M0-034, 2015 WL 

3649565 (S.C. June 10, 2015). 

As to the attempted murder conviction, Respondent submits that the instructions were 

harmless error. As noted above, the inference was removed by the timely curative instruction 

that stated : "in particular, murder and attempted murder, there can be no inference of malice 

by the use of a deadly weapon. If there's self-defense, there is no inference that can be associated 

with the use of a deadly weapon. It's not- that's not proper in self-defense if it's established." R. 

800, Tr.p. 941. Further, even if the curative instruction was deemed inadequate, evidence of 

malice related to the Appellant's actions toward Canty to support the attempted murder 

conviction is overwhelming and not limited to the "use of a deadly weapon." 

The evidence of malice in Appellant's actions against Canty as a victim were 

overwhelming. Section 16-3- 29 of the South Carolina Code (Supp.2014) defines attempted 

murder: "A person who, with intent to kill, attempts to kill another person with malice 

aforethought, either expressed or implied, commits the offense of attempted murder." State v. 

King, 412 S.C. 403,408, 772 S.E.2d 189, 191 (Ct. App. 2015), reh'g denied (June 5, 2015). 

At the outset of the opening statement to the jury, the prosecution declared that Appellant 

was guilty of attempted murder of Damien Canty "for stomping [Damien] Canty's head into the 
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. ground on a cold concrete floor." R. 4, Tr.p. 54, II. 3-5. The prosecution describes the evidence 

in the case from a video from inside the bar as "Daiajen Canty, big old fellow, comes in and get 

knocked down by one of the defendant's friends. And then we'll see the defendant, Armando 

Chestnut, come in that bar. You '11 be able to tell it's him because of that very distinctive jacket 

he's got on, white and black striped and you see him run in, run over and hit Damien Canty and 

stomping him again and again into a hard concrete floor. So as I said, Wayne Feaster backs them 

off and then you'Jl see him calmly get up and walk out." R. 6-7, Tr.p. 56-57. 

In the defense argument, defense counsel asserts that Damien Canty had continued to 

fight between his Hemingway/Kingstree/Williamsburg County group and the Myrtle Beach 

group by hitting Thoro from the Myrtle Beach group with a bottle in the parking lot after they 

were all sent out of the 3rd Avenue Sports Bar by the owner, Wayne Feaster after he claims the 

deceased Jamal McFadden (known as the man with dreadlocks) had initiated a fight over a pool 

game and money by grabbing a pool cue. The defense asserted that Canty had then viciously beat 

him. R. 11-12, Tr.p. 61-62. He claims that Canty stopped fighting with Thoro and then started 

fighting with Corey Myers. He asserts that McFadden then comes up looking at the fight and 

then Appellant fires a weapon in the air which stop the fight between Thoro and Canty. R. 12, 

Tr.p. 62. Counsel then attempted to tie self-defense into his opening. R. 13, Tr.p. 63. He claims 

the only thing that stopped the attack between Canty and Thoro was the Appellant's first shot. Id. 

The bar's owner, Wayne Feaster, testified concerning some of the incident with Canty. 

He described that there was an argument March 6, 2012 between the "Myrtle Beach crowd 

against the Hemingway crowd." He testified it was about the pool game and money for bet 

during the game. R. 72-74, Tr.p. 129-131. He stated that there was an altercation inside. He 

stated that after he escorted Thoro (Dewayne) was hit in the head with a bottle. R. 78, Tr. 135. At 
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that point he described that everyone started fighting and then he saw a gun up in the air. He 

stated after the fight there were 2 people injured, one a skinny individual with dreadlocks who 

was killed and another whois around 5'10,, and 220 pounds who he saw injured when he came 

back into the club. R. 80, Tr. 137. Feaster stated the individual had come into the club swinging 

and the boys got into an altercation again and he stopped it after that man (Canty) was down and 

unconscious. R. 81, Tr. 138. Feaster declared that he recognized the appellant by the name 

Barney. R. 88, Tr. 145. In reviewing the videos from his business, he described seeing the pool 

stick grabbed that night and at that time he put the pool stick back on the wall and ordered the 

people to get out. R. 90-91, Tr. 147-148. Feaster described viewing the video and seeing the 

appellant running toward the front door of the building. In a later video he sees the other victim 

fall on the floor and they were beating him. He stated that there was carpet underneath them and 

concrete underneath the carpet. R. 97,Tr. 154. He further describes a video where Feaster goes 

towards the appellant and pushes him off of the victim (Canty) because he was down and out. R. 

· 99, Tr. 156. He stated he saw one of the Myrtle Beach people initially knocked the victim down. 

R. 99, Tr. 156. Feaster stated that he tried to assist the Hemingway fellow that a got knocked 

down. R. 104, Tr. 161. 

On cross-examination, Feaster confirmed that he saw Canty hit Thoro with a bottle on his 

. head after he initially kicked everyone out of his club after the first altercation. R. 112, 127-28, 

Tr. 169, 184-185. He stated that Thoro was then jumped on by a bunch of guys. R. 113, Tr. 170. 

He states that at some point outside he saw Corey Myers fighting and saw Corey with a weapon. 

R. 114, Tr. 171. He stated that when there was a gunshot, that people started to move in different 

directions. R. 117, Tr.p. 174. 
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He described seeing on the video Canty fighting with Thoro. Later he described that he 

sees on the video Canty initially advancing and then get knocked down by Mike Spivey. R. 130-

31, Tr.p. 187-188. Heconfinnedthatitappearedtobemutualcombat. R.135, Tr.p. 192. 

Corey Myers testified that he was involved in the altercations that night and broke his 

thumb. R. 142-43~ Tr.p. 199-200. He was arrested after he turned himself in after he left the 

hospital. R. 143; Tr. 200. Concerning the series of altercations after they were kicked outside the 

club, he described seeing the big guy hit Thoro first. R. 152, Tr. 209. Corey stated he tried to hit 

the guy with the gun that he had in his hand on Canty's head a number of times. R. 153, 169-70, 

Tr. 210, 226-27. After he heard a gunshot, everyone scattered. R. 154, Tr. 21 l. He described the 

scene as a brawl. Because he had dropped his gun, Corey looked to see if it was being fired at 

him but it was still on the ground. R. 155, Tr. 212. He stated that Feaster (Thoro) appeared to be 

picking the big guy up and leading him to leave because he was still fighting. R. 155, 171, Tr. 

212, 228. Corey stated at that time he tried to hit the big guy again but he goes back into the bar 

any guess that the guy got into a fight in their again. R. 155, Tr. 212. He stated that after he 

heard gunshots he saw him again unconscious on the floor in the bar. R.156, Tr. 213. Stated he 

drove his thumb during the fight. R. 157, Tr. 214. Myers testified that when he started fighting 

with the big guy that they ended up on the ground with Myers over the victim. R. 169, Tr. 226. 

Testimony was presented that both victims, McFadden and Canty, for transported by 

ambulance to the hospital. R. 204, Tr. 262. 

Officer Michelle McSpadden, a crime scene unit with the Myrtle Beach Police 

Department testified that she was sent to the hospital to collect evidence from the 2 victims who 

are transported there. Through her testimony photographs of victim Damien Canty were 

in~oduced. R. 266-69, Tr. 328-331 . State Exhibits 88-91. These photographs were taken to 
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document the laceration on Canty's forehead and wound to his right elbow. R. 267, Tr. 329. A 

bullet from Canty's elbow was also introduced as evidence. R. 399-400, Tr.p. 467-468. · 

A video was reviewed which showed individuals involved in the assault on Canty inside 

the club. R. 431, Tr.p. 501. Officer Kitelinger testified that it lead to identifying Michael Spivey 

as the person who knocked Canty down. R. 431-32, Tr. 501-502. 

The record reflects that Damien Canty at around 1: 15 am was knocked down and 

unconscious and stomped according to the video of the scene. R. 97-99, 227, Supp.R. 3, Tr. 154-

156, 288,569. State Exhibit 1 at CH04-2012-03-06-00-55-12@ 1:14- 1:15:11. See also, State 

Exhibits 24-27. The Appellant's friend, Annaleise Testa testified that the photographs appeared 

to show the Appellant "stomping on something or someone." R. 227, Tr. 288. 

The Appellant claimed (contrary to the state's theory) that he arrived at the bar already 

with the gun. R. 615-16, Tr. 734-735. He stated he heard a gunshot, so he then shot and claimed 

at that time that he hit Canty in the arm. R. 616, Tr. 735. However, he claimed that he did not 

intend to shoot Canty and was trying to scare him off. R. 640, Tr. 759. He claimed he did not 

realize anyone was hit because he did not hear anyone holler. R. 640, Tr. 759. 

He described then going over to kick Canty after he was knocked on the ground by 

Spivey. R. 620-21, Tr. 739-740. He testified that he did not know that Canty was unconscious 

when he was kicking him. R. 621, Tr. 740. He claimed he only kicked him one time and missed 

the other two kicks. Id. 

According to the Appellant's statement, he and several others were hitting Canty at the 

same time and stomping on his head. Appellant admitted to kicking him along with the others. 

State Exhibit 122 (CD- Interview of Defendant). 
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Owing the cross-examination of the Appellant, he admitted that in his interview, he 

· admitted kicking Canty. R. 660-61, Tr. 780 -781. Dt:5pite what the video showed, Appellant 

denied that he stomped on his head, but admitted hitting his shoulder. R. 695, Tr. 815. He 

admitted that when Canty ran inside the club after the fight between Canty and Thoro, he went 

inside after him. R. 695, Tr. 815. 

Q: And you stomped at him at least twice more, right? 
A: I stomped down but never hit him the second - the last two times. 
Q: Were you aiming at the floor or at his head? 
A: I was aiming really anywhere I could hit him at but I didn't hit him in the 

head. 

R. 695-96, Tr. 815-816. See R. 661-62, Tr. 781-782. He described after he got pushed back off 

the victim by Feaster, he probably went back over to Canty again. R. 662, 696, Tr. 782, 816. 

Respondent submits that the combined evidence of malice from the continued assault 

upon Mr. Canty while he was unconscious combined with the earlier admitted shot to Canty 

while he was fighting Myers supports a conclusion that the instruction was harmless error as it 

related to attempted murder. 

CONCLUSION 

For all the foregoing reasons, Respondent, the State, submits that the judgment and 

conviction and sentences of the lower court should be affirmed. . 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. MCINTOSH 
Chief Deputy Attorney General 
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PER CURIAM: Affirmed pursuant to Rule 220(b), SCACR, and the following 
authorities: State v. George, 323 S.C. 496, 510, 476 S.E.2d 903, 912 (1996) ("No 
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issue is preserved for appellate review if the objecting party accepts the [trial 
court's] ruling and does not contemporaneously make an additional objection to the 
sufficiency of the curative charge or move for a mistrial."); State v. Greene, 330 
S.C. 551,561,499 S.E.2d 817,822 (Ct. App. 1997) ("A contemporaneous 
objection to the sufficiency of a curative charge must be made to preserve the issue 
for appellate review."); State v. Moyd, 321 S.C. 256,263,468 S.E.2d 7, 11 (Ct. 
App. 1996) ("[I]fthe objecting party accepts the ruling of the trial [court] and does 
not contemporaneously object to the sufficiency of a curative instruction or move 
for mistrial, the error is deemed cured, and the issue is not preserved for appeal."). 

AFFIRMED.1 

SHORT and THOMAS, JJ., and CURETON, A.J., concur. 

1 
We decide this case without oral argument pursuant to Rule 215, SCACR. 
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STA TE OF SOUTH CAROLINA 

COUNTY OF HORRY 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) 

Armando K. Chestnut, 
S.C.D.C. No. 228621, 

Applicant, 

V. 

State of South Carolina, 

Respondent. 

) Case No.: 2016-CP-26-07859 
) 
) 
) 
) RETURN, PARTIAL MOTION TO DISMISS, 
) AND MOTION FOR MORE DEFINITE 
) STATEMENT 
) 
) 
) _____________ ) 

In response to the application for post-conviction relief filed by Armando K. Chestnut 

(Applicant) on December 7, 2016, Respondent would show this Court: 

I. 

Applicant is confined in the South Carolina Department of Corrections pursuant to orders 

of commitment of the Horry County Clerk of Court. Applicant was indicted at the August 2012 

term of the Horry County Grand Jury for murder (2012-GS-26-03115), attempted murder (2012-

GS-26-03116), pointing/ presenting a firearm (2012-GS-26-03117), and assault and battery by 

mob, second degree - serious bodily injury (2012-GS-26-03118). Barbara W. Pratt, Esq. 

represented Applicant. Brad C. Richardson and Travis Hyman, of the Fifteenth Circuit 

Solicitor's Office, prosecuted the case. The underlying facts of the case were summarized by 

Respondent on appeal as follows: 

This case involves a series of assaults on March 6, 2012 at the 3rd Avenue Sports 
Bar in Myrtle Beach, South Carolina. On that date there was an altercation inside 
the bar arising from a dispute during a pool game. The altercation led to a fight 
between a group from Myrtle Beach and a group from 
Hemingway/Kingstree/Williamsburg County. The bar owner [kicked] them out 
of the bar, [at which time fighting began] anew in the parking lot. Evidence [was] 
presented that the [Applicant was] seen going to his car prior to the shooting[, and 
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was then] seen with something silver in his hand. During the altercations, 
Damien Canty was involved in a fight with Thoro and Corey Myers. At some 
point during the fight in the parking lot of the bar, a shot was fired and Canty was 

struck on the elbow. [Applicant] admits he fired that shot. [Applicant] fired a 
couple more times. The altercation continued inside the bar where Canty was 
knocked to the floor by Mike Spivey and at some point during the beating became 
unconscious while he continued to be kicked and stomped on by [Applicant] and 
others. [Applicant] continued to kick him until the owner of the bar pushed him 
off of the victim, [after which Applicant] attempted to strike the victim some 
more. At some point Jamal McFadden was struck with a bullet during the 
scuffles. A bullet entered his left lower chest area through the liver and exited the 
body[, resulting] in Mr. McFadden's death. 

Final Brief of Respondent at 2, State v. Chestnut, App. Case No. 2013-002123. Applicant 

proceeded to trial before the Honorable Steven H. John and ajury on July 15-19, 2013. The jury 

found Applicant guilty of the lesser-included charge of voluntary manslaughter (-03115), as 

indicted for attempted murder (-03116), as indicted for pointing and presenting (-03117), and of 

the lesser-included charge of assault and battery, second degree (-03118) on July 19, 2013. 

Pursuant to S.C. Code Ann. § 17-25-45, 1 Judge John sentenced Applicant to imprisonment for 

concurrent terms of life without the possibility of parole. 

Applicant filed a timely notice of appeal and a direct appeal was perfected by Robert M. 

Dudek, Esq. Raised to the South Carolina Court of Appeals was the question of: 

Whether a new trial is warranted based upon an initial inadvertent instruction on 
the inference of malice through [the] use of a deadly weapon where the trial judge 
granted defense counsel's request for a curative instruction which stated in 
"murder and attempted murder there can be no inference of malice by the use of a 
deadly weapon. If there 's self-defense, there's no inference that can be associated 
with the use of a deadly weapon . . . . That's not proper in self-defense if it's 
established" which any reasonable juror would have understood withdrew the 
inadvertent instruction? 

1 Applicant pied guilty to voluntary manslaughter on or about October 13, 1995 ( I 995-GS-26-00172). 
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Final Brief of Respondent at vi, State v. Chestnut, App. Case No. 2013-002123. By opinion filed 

June 1, 2016, the South Carolina Court of Appeals affirmed Applicant's convictions. State v. 

Chestnut, 2016-UP-227 (S.C. Ct. App. filed June 1, 2016. The Remittitur was issued on June 17, 

2016. 

II. 

In his post-conviction relief application, Applicant alleges he is being held unlawfully for 

the following reasons: 

1. "Ineffective Asst. [of] Counsel" 
2. "Due Process" 

Attached to and incorporated herein are the records of the Horry County Clerk of Court 

regarding the subject convictions, Applicant's records from the South Carolina Department of 

Corrections, the trial transcript, Applicant's appellate records, and the current application for 

relief. Respondent reserves the right to amend this Return upon receipt of relevant information. 

III. 

Applicant's allegation of ineffective assistance of counsel is without merit. In a PCR 

action, Applicant bears the burden of proving the allegations in his application. Butler v. State, 

286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of 

counsel as a ground for relief, Applicant must prove that "counsel's conduct so undermined the 

proper functioning of the adversarial process that [it] cannot be relied upon as having produced a 

just result." Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 442,334 S.E.2d 

at 814. 

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies 

the two-pronged test outlined in Strickland v. Washington, 466 U.S. 668. First, Applicant must 

prove that counsel's performance was deficient. Id. ; Cherry v. State, 300 S.C. 115,117, 386 
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S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney's performance by its 

"reasonableness under prevailing professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 

625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the 

attorney provided representation within the range of competence required in criminal cases. 

Butler, 286 S.C. at 442, 334 S.E.2d at 814. "Counsel is strongly presumed to have rendered 

adequate assistance and made all significant decisions in the exercise of reasonable professional 

judgment." Id. (citing Strickland, 466 U.S. at 690). Applicant must overcome this presumption 

to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's deficient 

performance must have prejudiced Applicant such that "there is a reasonable probability that, but 

for counsel's unprofessional errors, the result of the proceeding would have been different." 

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. 

Applicant can satisfy neither requirement of the Strickland test. However, the allegation 

of ineffective assistance of counsel probably raises questions of fact that the record does not 

conclusively refute. Accordingly, Respondent respectfully requests an evidentiary hearing to 

fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983). 

IV. 

Applicant vaguely alleges his rights to due process of law were violated. This allegation 

should be summarily dismissed. An application for post-conviction relief does not serve as a 

substitute for direct appeal, and an issue that could have been raised at applicant's trial or on 

appeal is not cognizable in an application for PCR. S.C. Code Ann. § 17-27-20(b); Simmons v. 

State, 264 S.C. 417,215 S.E.2d 883 (1974). Trial court error is not a cognizable claim for PCR. 

Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001); Wolfe v. State, 326 S.C. 158, 485 S.E.2d 

367 (1997); Ashley v. State, 260 S.C. 436, 196 S.E.2d 501 (1973). Notwithstanding due process 
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issues that may arise in the context of an allegation of ineffective assistance of counsel or 

prosecutorial misconduct, Applicant's allegation his due process rights were violated could have 

been raised at trial and thereafter on appeal. Therefore, to whatever extent Applicant's vague 

allegation may fall outside the scope of ineffective assistance of counsel, it should be dismissed 

as not cognizable under the Uniform Post-Conviction Procedure Act. 

V. 

Respondent also hereby moves for a more definite statement. Applicant has failed to set 

forth any facts to "support each ground" or to explain with any specificity the facts upon which 

his claims are based. The Uniform Post-Conviction Procedure Act requires the Applicant to 

"specifically set forth the grounds upon which the application is based." S.C. Code Ann.§ 17-

27-50 (1985) (emphasis added). Respondent respectfully submits that it is incumbent upon 

Applicant, through counsel, to amend his application to set forth specific facts upon which his 

allegations are based so that Respondent may adequately prepare for an evidentiary hearing. 

Therefore, Respondent requests that Applicant be required to amend his application to set forth 

specifically the grounds on which his claims are based. 

VI. 

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. 

Any claims not specifically laid out in this PCR application or in amendments will be opposed by 

the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code 

of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b), 

SCRCP; Mangat v. State, Op. No. 27726 (S.C.Sup.Ct. refiled October 4, 2017) (Shearouse 

Adv.Sh. No. 38 at 12). All claims should be made well in advance of the evidentiary hearing. 

Because Applicant has been appointed an attorney, the attorney, and not Applicant, is the only 
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individual authorized to file amendments to this application. See Rule 11, SCRCP. Pro se 

filings will not be considered at the PCR hearing. Respondent reserves the right to request that 

any amendments withheld until the last minute be stricken because of undue prejudice to 

Respondent. See Rule 15(a), SCRCP. 

Pursuant to§ 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke 

formal discovery processes to issue subpoenas or otherwise obtain discovery materials unless 

granted leave from the Court upon a showing of good cause. Furthermore, Respondent requests 

that all potential exhibits and materials used to produce potential expert witness testimony be 

sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to 

request a continuance and oppose witness testimony and exhibits that are withheld until the last 

minute resulting in undue prejudice to Respondent. 

VII. 

Respondent denies each allegation not expressly admitted, qualified, or explained. 

[ Conclusion and signature on following page] 
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VIII. 

WHEREFORE, Respondent respectfully requests that this Court grant its motion fo r a 

more definite statement, dismiss Applicant's due process allegation to whatever extent it is 

distinguishable from his allegation of ineffective assistance of counsel, and thereafter convene an 

evidentiary hearing on the al legations of ineffective assistance of counsel. 

Respectfully submitted, 

~1~. ,201 7 

ALAN WILSON 
Attorney General 

W. JEFFREY YOUNG 
Chief Deputy Attorney General 

MEGAN HARRIGAN JAMESON 
Senior Assistant Deputy Attorney General 

JOHNNY ELLIS JAMES JR. 
Assistant Attorney General 
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STATE or SOUTl I CAROLINA 

COUNTY OF HORRY 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

lN Tl IE COURT OF COMMON PLEAS 

20 16-CP-26-7859 
ARMANDO K. CI IESTNUT, #22862 1, 

Applicant, 

vs AFFIDAVIT OF SERVICE BY MAJL 

ST A TE OF SOUTl I CARO UNA, 

Respondent. 

I. I am an employee of Lhe Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carol ina and that 
this is a proper ci rcumstance of service by mail. 

3. I have this day served a copy of the Return, Partial Motion to Dismiss and Motion for 
More Definite Statement on the above-captioned matter on the fo llowing person by depositing 
same in the United States mail, postage prepaid: 

Daniel A. Selwa, II , Esquire 
516 29111 Avenue North 
Myrtle Beach, SC 29577 

DATED this 24111 day of October, 20 17. 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) OF THE FIFTEENTH JUDICIAL CIRCUIT 

~ 

COUNTY OF HORRY ) =r. Q 

) l016·CP·26-78S9 
(.) .... 0:, ::u•, 

0 
Armando K. Chestnut, ) 

::r .. f '!1 / • ("") -·· -<~ _. 
SCDC No. 128621 ) , . 

---( 

) SUPPLEMENT TO APPLICA TlON F8R-.: - ...J n 
) POST-CONVICTION RELIEF C a v. Z" .. ~ .. > 
) ~:..~~ ... :r C 

-<i...::. ·~ 
State of South Carolina. ) . .... .. U) ---4 ,,, 

C.'l- .. -< ) (""") N 
) N 

Petitioner Armando K. Chestnut, by and through his counsel, respectfully requests that the court grant his petition 
for post-conviction relief, on the following grounds: 

1) Trial Counsel Waived Petitioner's Right to an Immunity Hearing 

Trial counsel's waiver of Petitioner's right to an immunity hearing pursuant to 16-l l-440(c), Trial Transcript 42/12 
- 43/10, was ineffective assistance of counsel that resulted in prejudice to Petitioner. 

Trial counsel stated that this was "a matter of strategy" and stated, "we do not believe that it would add anything to 
this particular case that we would not be able to ask in a later motion." Id. 

Trial counsel's advice to petitioner to waive his right to a "stand your ground" hearing was ineffective assistance of 
counsel. Trial counsel's statement that it would not add anything that "we would not be able to ask in a later motion" 
was incorrect and indefensible. 

SC Code Section 16·11·440(c) states: 

(C) A person who is not engaged in an unlawful activity and who is attacked in another place where he has a right to 
be, including, but not limited to, his place of business, has no duty to retreat and has the right to stand his ground and 
meet force with force, including deadly force, if he reasonably believes it is necessary to prevent death or great 
bodily injury to himself or another person or to prevent the commission of a violent crime as defined in Section 16· 
1·60. 

If the provisions of 16·11-440(c) apply, then Petitioner is entitled to immunity from prosecution pursuant to SC 
Code Section 16-11-4.50: 

(A) A person who uses deadly force as permitted by the provisions of this article or another applicable provision of 
law is justified in using deadly force and is immune from criminal prosecution and civil action for the use of deadly 
force ... -1· 

Trial counsel was well aware that there would be multiple witnesses, including Petitioner, who would testify that 
Petitioner was attacked in a place where he had a right to be, had no duty to retreat, and had the right to stand his 
ground and meet force with deadly force. 

Similarly, there was ample evidence at trial that Petitioner's friend, Thoros, was attacked in a place where he had a 
right to be, and that Petitioner had the right to defend his friend, had no duty to retreat, and had the right to stand his 
ground and meet force with deadly force. 

By waiving petitioner's rights under 16-l l-440(c), Petitioner lost his only opportunity to claim immunity under the 
statute - there was no valid strategy employed during trial that justified this decision and trial counsel's statement 
that Petitioner could ask for immunity "in a later motion" was an incorrect statement of the Jaw. 

~ip~ I of3 
DANIEL A SELWA, ll 

t\ttomcy .al t"'1w. · LLC. 
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2) Trial Counsel Allowed Jurors to Believe Incorrectly that Petitioner had a Duty to Retreat 

Trial counsel's waiver of Petitioner's rights under SC Code Section 16-l l-440(c) was ineffective assistance of 
counsel that resulted in prejudice to Petitioner because the jurors were informed by the Court, and the prosecutor 
argued in his closing, that Petitioner had a duty lo retreal. 

Pursuant to the plain language of 16-11-440(c), if Petitioner: I) was attacked in a place where he had a right to be, 
then 2) he had the right to stand his ground and meet force with force, including deadly force, if 3) he reasonably 
believed it was necessaiy to prevent death or great bodily injury to himself or another person. 

There was more than sufficient testimony and evidence presented at the trial from which the jurors could have 
concluded that Petitioner and Petitioner's friend Thoros were in a place where they had the right to be and that 
Petitioner stood his ground and met force with deadly force with the reasonable belief that it was necessary to 
prevent death or great bodily injury to himself or Thoros. 

By waiving Petitioner's substantial rights under I6-11-440(c), trial counsel caused the jurors to believe that 
Petitioner had a duty to retreat pursuant to the older common law definition of self defense that had been replaced 
by 16-l l-440(c). 

There was no valid trial strategy employed by trial counsel that could possibly justify subjecting Petitioner to a duty 
to retreat, when he did not have a duty 10 retreat pursuant to /6-ll-440(c). Although trial counsel could have 
corrected this "in a later motion," she did not. 

Petitioner was prejudiced by trial counsel's waiver of his right to "no duty to retreat" pursuant to 16-1 l-440(c), 
because the jurors were instructed that he had a duty to retreat and trial counsel allowed the prosecutor to argue to 
the jurors that Petitioner had a duty to retreat in the prosecutor's closing argument. 

The Court charged the jury with the elements of common-law self-defense and defense of others. As part of the 
Court's jury instructions, the Court charged the jury that Petitioner had a duty to retreat; "The final element of self­
defense is that the Defendant had no other probaole way to avoid the danger of death or serious bodily injury than to 
act as the Defendant did in this particular circumstances." Trial Transcript pp 927/9 - 931/24. 

Although this was a correct statement of the common law elements of self-defense, Petitioner did not have a duty to 
retreat under I6-1 l-440(c) - a substantial difference in the Court's instructions that easily could have resulted in 
Petitioner's convictions for voluntary manslaughter, assault and battery, attempted murder, and pointing and 
presenting. 

Funhermore, the prosecutor argued Petitioner's duty to retreat to the jurors at length: 

Finally, the Defendant and the person defended had no way of avoiding the danger. Thoro actually goes to his car to 
get in and leave. The Defendant has keys to Annaliese' car; he can leave. He says, what, I'm gonna leave my girl 
there? No, no. She's at the bar. On your way out say, hey, there's trouble, let's get on out of here. Defendant runs to a 
fist fight with a gun in hand. Thora goes to his car. Is he getting a gun; I don't know. ls he putting his phone and 
weed away cause he's getting ready to fight; l don't know. Thoro walks to Canty holding up two beers and Thoro 
throws Thoro's hands up and makes some move towards Canty. That provokes the attack. So there's ample ways 
they could have avoided this attack. So the Defendant just fail on the one element but them all. And the State only 
needs to knock out one element for the defense -· for self-defense to fall flat and for the defense of others to fall flat. 

Trial Transcript, pp 891/12- 892/2. 

As the prosecutor stated in his closing argument, the jurors needed to disbelieve only one element of self-defense to 
find Petitioner guilty. There is a substantial likelihood that, if the jurors had been instructed that Petitioner did not 
have a duty to retreat, pursuant to 16-1 l-440(c), they would have returned a verdict of not guilty. 

~1-p.~ 2 of3 
DANIEL A. SELWA, ll 
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Trial counsel's waiver of Petitioner's substantial rights under SC Code Section l6-l l-440(c) was ineffective 
assistance of counsel that was not justified by any possible trial strategy, was not corrected "in a later motion," and 
resulted in substantial prejudice to Petitioner's defense. 

3) Trial Counsel Failed to Object to the Prosecutor's Argument that Petitioner had a Duty to Retreat 

Trial counsel's failure to object to the prosecutor's argument that Petitioner had a duty to retreat, Trial Transcript, pp 
891/12,- 892/2, was ineffective assistance of counsel that resulted in substantial prejudice to Petitioner~s defense for 
the reasons outlined above. 

4) Trial Counsel Failed to Object to the Court's Jury Instruction that Petitioner had a Duty to Retreat 

Trial counsel's failure to object to the Court's instructions to the jurors that Petitioner had a duty to retreat, Trial 
Transcript pp 927/9 - 931/24, was ineffective assistance of counsel that resulted in substantial prejudice to 
Petitioner's defense for the reasons outlined above. 

For the foregoing reasons, Petitioner requests that this Court vacate Petitioner's sentence and order a new trial. 

,---­
October \::, 2018. 

DANIEL A. SELWA, 11 
Atl<>rn-::y.a-t l.1w, LLC. 
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elwa, II 
6th Ave. Nonh 

Myrtle Beach, SC 29577 
843-492-5449 
selwa@sclawyers.net 
Attorney for the Defendant 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

COUNTY OF HORRY 2016-CP-26-07859 

STATE OF SOUTH CAROLINA, 

Applicant , Transcript of Record 
(PCR Hearing) 

vs . 
November 26 , 2018 

ARMANDO K. CHESTNUT , 

Respondent . 

BEFORE: 

Honorable Kris t i F . Curtis 
Horry County Courtho u se 
Conway, South Carolina 

APPEARANCES: 

Daniel A. Selwa , II , Esquire 
Attorney for Applicant 

Johnny Ellis James , Jr ., Esquire 
Attorney for Respondent 

TAKEN BY: 

Di x i e C . Eubank 
Circuit Court Reporter 

PREPARED BY: 

Kay H. Ri c hardson 
Circuit Court Reporter 
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NOVEMBER 26, 201 8 

BY THE COURT : 

MR . J AMES : May it please the Cour t? 

THE COURT : Yes, sir . 

MR . J AMES : Thi s i s the matter of Ar mando K. Chestnut 

ver sus State of South Car o l i na , docket number 2016- CP- 26-

07859 . Mr . Chestnut is p r esen t her e i n the cour t r oom today 

and is r epr esented by Mr . Daniel Selwa , Esquir e . 

3 

Mr . Chestnut was indicted at the August 2012 ter m of the 

Ho rry Coun ty Gr a nd Jur y fo r mur der, attempted mur der, poin ting 

a nd p r esenting a fi r ear m, a nd assaul t a nd batter y by mob , 

second degr ee , r esulting in ser ious bodily inJur y . Bar bar a 

Pratt , Esquir e r epr esented Mr . Chestnut at t r ial on those 

char ges a nd it was p r osecuted by Br ad C . Richar dson a nd Tr avis 

Hyman, both of the Fifteen th Cir cuit Sol icitor ' s Office . 

He was ultimately p r oceeded to t r ial which r an f r om 

July 15th to July 19th, 2013 , befor e the Honor able Steven H. 

John . At the e nd of that t r ial, the jur y convicted him o r a 

l esser i n c l uded char ge of vol un tar y man s l aughter, as i ndicted 

fo r attempted mur der, as indicted fo r pointing and p r esenting , 

and of the lesser included char ge of assault and batter y , 

second degr ee , on Jul y 19th, 2013 . 

Pu r suan t to Section 17- 25 - 45 , Judge John sen ten ced Mr . 

Chestnut to impr isonment fo r concurrent ter ms of life without 

the possibility of par ole . The Office of Appellate Defense 



1060

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

Chestnut v . State - 2016- CP- 26- 07859 
BY THE COURT 

per fected an appeal and the South Car olina Court of Appeals 

4 

affirmed Mr . Chestnut ' s convictions on June 1, 2016, and the 

r emittitur was thereafter issues on June 17th, 2016 . Mr . 

Chestnut filed this Application for Relief on December 7th, 

2016 , so it was timely filed . Nonetheless , the state 

p r eviously alongside of its r eturn filed a Partial Motion to 

Dismiss and a Motion for a More Definite Statement . Both of 

those r evolve around the b r oad allegations of ineffective 

assistance of counsel and due p r ocess violations . 

Your Honor, subsequent to those motions and r esponse 

thereto, opposing counsel has timely filed a Supplement to 

Application for Post- Conviction Relief, p r esenting in detail 

the allegations which we ' ll be p r oceeding forward on today . 

One , that Trial Counsel waived Petitioner ' s right to an 

immunity hearing . Two, that Trial Counsel allowed the jur o r s 

to believe incorrectly that Petitioner had a duty to r etr eat . 

Three, that Trial Counsel failed to object to the p r osecutor ' s 

argument that the petitioner had a duty to r etr eat . And , 

four, that Trial Counsel failed to object to the Court ' s Jur y 

instruction that the petitioner had a duty to r etr eat . 

With that set forth, Your Honor, I will give the floor 

over to Mr . Selwa . 

MR . SELWA : May it please the Court? 

THE COURT : Yes , sir . 

MR . SELWA : Thank you , Your Honor . 
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MOTIONS : 

5 

MR . SELWA: I had not brought this up to Mr. James, but I 

just talked to my client . He informed me that he had been in 

touch or gotten in touch and actually spoken with the other 

codefendant . Obviously , the one codefendant did pass , but the 

codefendant that got shot in the elbow in this situation , 

spoke to him, and that is something that he wanted to address 

at the court today . He indicated that they could not find him 

o r ser ve him a subpoena during the o riginal trial, and has now 

been in contact with him and wants to p r esent evidence from 

him to this Court . And under standably , he is indicating that 

Mr . I guess -- Thoros (spelled phonetically) is willing to 

do so . And , Your Honor, I have not had an opportunity to 

explor e this . I didn ' t know about this until today . Mr . 

Chestnut indicated that he just spoke to Thoros . And so , I 

guess , Your Honor, I wasn ' t planning on asking for a 

continuance , but I ' m asking at the r equest of my client for a 

continuance in this matter . 

THE COURT : Mr . James? 

MR . J AMES : The state r espectfully opposes the r equest 

for a continuance . I don ' t think Mr . Selwa has done anything 

wr ong , but Mr . Chestnut could ' ve raised these issues to his 

PCR counsel at any point in time over the cour se of the last 

nearly two year s that this PCR has been pending . The state is 

here, p r esent , r eady to p r oceed . The state has its witness 
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6 

her e p r esent, r eady to p r oceed . A considerable amount of time 

both on the clock and off the clock has been spent in 

preparation for this post- conviction relief hearing . And, so, 

bringing up new allegations at the last moment in order to try 

and secur e a continuance is not the appropriate way to handle 

post- conviction r elief matters and I would r espectfully 

r equest the Court deny the motion to continue and p r oceed with 

the hearing today on the allegations as set forth in the 

Supplement to Application for Post- Conviction Relief filed 

October 17, 2018 . 

MR . SELWA : One more thing, Your Honor . He ' s indicated 

that he just was able to get in touch with him . He had put 

feelers out and spoken with his cousin trying to get in touch 

with him because he was unsuccessful at trial at getting him 

in the courthouse . And finally, that victim r eached out to 

him . So, this just happened . And again, I just learned that . 

THE COURT : Okay . So, when you say codefendants 

MR . SELWA : I ' m sorry . Victim . I ' m sorry . 

THE COURT : Yeah, we ' r e ver y late in the game here, so 

I ' m not inclined to continue this . This has been pending for 

many, many moons . We ' r e gonna go forward on it today . 

MR . SELWA : Thank you, Your Honor . 

THE COURT : Thank you . 

MR . SELWA : Your Honor, the argument that I will be 

p r oceeding on will follow and flow dir ectly from the 
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7 

supplemental petition . And, of course, I would reiterate and 

reassert that as the grounds from which we're going forward 

on . And there is some legal arguments in there . There was a 

-- just a plethora of testimony in this, including the 

defendant ' s here . And so, as a point of asking how you want 

me to p r oceed . A lot of the information is already in the 

transcript based off of the legal a r guments that I ' ve made in 

the supplemental application . So, I -- if you want me to 

elicit that testimony that has already been in the transcript, 

I certainly can, o r I can just argue this motion per the 

supplemental petition as it ' s written . 

THE COURT : Well, I haven ' t -- I mean, I just got the 

materials today . So, I would appreciate if you can give me a 

r undown of what the issues are . Whether you want to do that 

through the client taking the stand o r however you want to do 

it is fine with me . But, since I am b rand new to seeing these 

materials, I would appreciate if you could 

MR . SELWA : Certainly, Your Honor . 

THE COURT : --- give me a r undown . 

MR . SELWA : Okay . I would call up Armando Chestnut to 

the stand . 

Your Honor, he ' s indicating that he has some paper work 

that he wishes to get that he didn ' t g rab and p r esent . We 

wer e talking and we came right in and so ... 

ARMANDO K. CHESTNUT, HAVING BEEN DULY 
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SWORN, TESTIFIED AS FOLLOWS : 

CLERK: Please have a seat and state your name for the 

Court, and spell it, please . 

8 

1 

2 

3 

4 

5 

6 

7 

8 

MR . CHESTNUT : Armando Chestnut, A- R- M- A- N- D- 0, C- H- E- S­

T- N- U- T . 

DIRECT EXAMINATION OF ARMANDO K. CHESTNUT BY MR . SELWA : 

Q: Mr . Chestnut, can you tell t he Court what you were 

charged with? 

9 A : Attempted murder, murder, lynching, and pointing and 

10 presenting . 

11 Q : And what did you ultimately get convicted of? 

12 A: I got convicted of -- what was it -- involuntary man --

13 what was it -- voluntary manslaughter, attempted murder, and 

14 pointing and presenting, and t he other charge was dropped to a 

15 lesser, I t h ink . 

16 Q : 

17 A : 

18 Q: 

19 A : 

20 Q : 

21 A : 

22 Q : 

And who represented you at trial on t hose charges? 

Ms . Barbara Pratt . 

Gotcha . And you had a full trial on t hat, correct? 

Yes, sir . 

Did you take the stand at t hat trial? 

Yes, sir . 

And you testified, I t h ink, regarding all t he facts 

23 

24 

25 

concerning t he case, correct? 

A: Yes, sir . 

Q: Okay . Now, you filed a post- conviction relief petition 
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9 

claiming that there was ineffective assistance of counsel and 

then you filed a supplemental claim specifying certain aspects 

of that ineffective assistance, correct? 

A: Yes, sir . 

Q: Okay . And as part of that trial and your testimony, did 

you waive your right to an immunity hearing? 

A: Yes, sir . 

Q: Okay . And was that upon advice of counsel? 

A: Yes, sir . 

Q: Do you know why you waived the immunity hearing? 

A: To be honest with you, I didn ' t -- I wasn ' t familiar what 

was it, what it was about o r -- to be honest, I didn ' t know 

what it was, you know what I ' m saying . I didn ' t know that it 

was concerned that I could ' ve went in the hearing, and it ' s 

like a bench trial, I guess, something like that, so -- I 

didn ' t know that if I could ' ve had that trial, and I could ' ve 

-- I could ' ve been not going for this . I couldn ' t even have 

been jail if I ' d have had that trial, if I ' d had that little 

hearing o r not . 

Q: Did Ms . Pratt go over the code section that applied 

r egar ding the immunity hearing? 

A: And what that mean? What you trying ---

Q: Did she explain the law to you r egar ding that -- your 

immunity hearing, your rights to an immunity hearing, whether 

o r not you should take it, and why you should not -- why you 
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10 

should take it or why you should not? Did she explain the law 

to you? 

A: I don ' t -- I don ' t recall . But, I do recall like her 

saying that that we didn 't need to have the hearing, that she 

had a differ ent strategy . 

Q: Did she explain that strategy to you? 

A: If I ' m not mistaken, I think what it was about that -- I 

think it was that we didn ' t have -- I don ' t know if it wer e 

-- that we didn ' t have the witnesses at the time o r they had 

witnesses at a time . I just think we wasn ' t p r epar ed . 

Q: Okay . Ar e you familiar with South Car olina Code Section 

16- 11- 440(C)? 

A: No, sir . 

Q: Okay . That section states a per son who is not engaged in 

an unlawful activity and who is attacked in another place 

wher e he has the right to be, including but not limited to his 

place of business, has no duty to r etr eat and has the right to 

stand his g r ound and meet force with force, including deadly 

force, he r easonably believes it is necessary to p r event death 

o r g r eat bodily injury to himself o r another per son o r to 

p r event the commission of a violent c rime as defined in 

Section 16- 1 - 60 . 

Now, does that in your opinion apply to the facts of your 

situation? 

A: Yes, sir . 
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1 Q : And were you -- tell us about what happened. 

What, that night? 2 A : 

3 Q: Yes . 

4 A: I went out to a bar with a girlfriend of mine, co- worker 

5 

6 

7 

8 

9 

10 

11 

12 

of mine at work . And as I went in the bar, I see a couple of 

guys that I knew was playing pool with some other guys that I 

did not know, like six, seven other guys that I did not know . 

So, I went to the bar and I brought me something to drink, and 

I brought my friend something to drink, and I was just -- we 

just drinking and I was sitting up there watching the pool 

game . And then an argument started and then one of the guys 

grabbed a pool stick . And as he grabbed the pool stick, he 

13 was coming towards one of my friends with a pool stick . 

14 Q: Who was that? 

15 A : I ' m trying to think of his name . I don ' t know his name 

16 but I just know it was the guy with the dreads, he had dreads 

17 -- the guy that got killed in my case . And he grab a pool 

18 stick and he went towards Thoro (spelled phonetically) with 

19 the pool stick and was trying to hit him with the pool stick, 

20 but security stopped him . 

21 Q: 

22 A : 

23 Q : 

Are you saying Thoro was his nickname? 

Yeah . His real name is Dewayne Durant . 

Okay . He -- they was shooting pool and the guy come to 

24 

25 

him with the pool and -- I guess, security came and broke it 

up . They kicked the guys out . They did not kick us out . I 



1068

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Chestnut v . State - 2016- CP- 26- 07859 
ARMANDO K. CHESTNUT - DIRECT BY SELWA 

12 

don ' t know why they say that they kicked us out, but they did 

not kick us out . And as they was kicking the guys out, I 

guess, my friend, Mr . Dur ant, went outside . And as he walked 

outside, I guess they follow him out the side, the guys that 

was in the club followed him out there . And I was still 

inside the club and I was d rinking and I asked my friend, I 

was like, wher e did -- wher e did Thoro go, because I didn ' t 

see him inside the club anymore . And I didn ' t see anybody by 

the pool table no more . So, I asked him wher e did Thoro go . 

And I ' m looking for Thoro and I don ' t see him . And she was 

like I don ' t know wher e he went at . So, I thought maybe he 

went to the r estr oom . So, I stood there for a minute and 

waited to see if he come out the r estr oom . He never came out 

the r estr oom . So, I was d rinking, so you know, I was d rinking 

and like if I get -- I got a habit, if I ' m d rinking, I got to 

smoke a cigar ette . So, I didn ' t have my cigar ettes on me at 

the time . And I went to the -- I asked my friend to give me 

her keys to her car, and I went to her car . As I was walking 

to her car, I see like six, seven guys beating Thoro up 

outside, hitting him with bottles and beating him, hitting him 

with guns, you know -- get beaten . So, when I saw that, I 

just r an over there because, all right, I had a gun on me at 

the time, I had a gun on me at the time . So, when I went over 

there, and I shot one of the guys in the elbow . And I -­

basically, I was helping him . Basically, I was just -- he was 
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getting jumped by like six, seven different guys. They was 

beating him in the head with bottles. They had pistols . They 

was hitting him in the head with guns . And one of the guys 

got shot and one of the guys got -- one of the guys got 

killed . And they try to say that my bullet killed the guy, 

you know what I ' m saying . When they tried to say that my 

bullet hit the other guy in the elbow, which I truly admit to 

my bullet hitting the guy in the elbow . But I told them that 

that I never shot the guy that got killed . And which my gun 

did come back from SLED not being the murder weapon from SLED . 

So, I mean, I don ' t know how that work o r how that goes, but 

it did come back to the guy that shot in the elbow, because he 

1 3 was Jumping my friend . It was like six o r seven of them . So, 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

they was jumping my friend and I just came over there to help . 

That ' s all it was about . We just -- that he could ' ve got -­

he could ' ve got hurt out there that night . So, it was nothing 

about nothing else . I didn ' t know those guys . I never seen 

them befor e in my life . I just see my friend outside getting 

jumped by several guys, getting beat with bottles, getting hit 

in the head with pistols, and I just went out there to help 

him . That was the whole pur pose of the whole thing . I just 

went out there to help him . 

Q: You wer e there just shooting pool, correct? 

A: I went there . I wasn ' t r eally shooting pool . They I 

25 was watching them shoot pool . I just went there to have a 
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couple of drinks. 

14 

Q: But in other words, you were there lawfully -- for lawful 

reasons, correct? 

A: Yes . 

Q: And did you reasonably believe that Thoro was in danger 

of being killed or great bodily injury? 

A: Yes, cause 

Q: He was ---

A: Cause when I first -- okay, when I was -- when I walked 

outside to go get the cigarettes out her car, I heard a 

commotion like a little -- like 15 feet away from me, and I 

heard people just like, yeah, yeah, yeah, yeah, what ' s up, 

what ' s up, and I didn ' t know it was him . I remember he had a 

white hoodie on his head . So, when I looked and I turned 

around and I saw him, his whole hoodie was bloody like a -­

his whole -- they was beating him with bottles, he was almost 

unconscious, they was just punishing him, beating him, 

fighting him, hitting him with bottles, and hitting him with 

guns . So, that what kind of trigger me when I seen it, it 

just -- I just like, oh, he bleeding, he was bleeding to 

death . He really was bleeding bad . Knowing that those facts 

may fit under that statute that I read to you, do you believe 

that deadly force was permitted in that situation? 

A: Yes, sir . I feel like -- I feel like I was just -- I was 

there just helping him . I wasn ' t trying to cause any trouble 
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to no one . I was just there helping him, trying to help him, 

you know, this threat that was on him . And that ' s the only 

thing I was doing . I didn ' t mean to harm nobody else, I just 

wanted him -- you know, those guys to get off him; that ' s it. 

Q: So, there was ample evidence that you were -- you were 

defending him, who was being attacked . 

A: Yes, sir . 

Q: You had a right to be there? 

A: Yes, sir . 

Q: You didn ' t have a duty to retreat because you were 

helping your friend, correct? 

A: Yes, sir . 

Q: And you met force with force, correct? 

A: Yes, sir . 

Q: All right . By waiving that, did you understand by 

waiving the immunity hearing, did you understand you did not 

have the opportunity to address those issues? 

A: No, I didn ' t, because to be honest with you, I don ' t know 

too much about the law, and I never knew South Carolina had a 

self- defense law at all . So, I didn ' t know that . I didn ' t 

know what that hearing was really about . I just was basically 

cause I ' ve known Barbara for years . I know her almost all 

my life, and I just know her judgment when she said, that ' s 

what I went by . So, I just know her like I know she ' s a 

good lawyer and I just know she -- I just go by what she say I 
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needed to do . So, she said she had something else to do, so I 

guess that ' s what we was gonna do . 

Q: Did she explain that something else or that trial 

strategy which did not include the immunity hearing to you? 

A: She didn ' t explain to me what was the strategy o r 

anything . She just -- I guess she just went in the best way 

she could . I guess . I mean, she never r eally explained to me 

like the strategy- wise, but I knew -- I just felt r eal 

comfortable with her because I know her all my life, so I 

just, I just felt that she knew -- she would do right by me, 

so ... 

Q: Had you had that immunity hearing, do you feel you 

would ' ve p r evailed? 

A: I feel like -- I feel I would ' ve . I feel I would ' ve 

now that I know how it work, I didn ' t know how it worked . I 

didn ' t even know if I would ' ve had that hearing, the Judge had 

the discr etion to decide what happen to me o r -- and I felt 

that if he ' d had saw the videos and all ever ything that went 

place -- took place, that I would ' ve -- I would ' ve got 

immunity for that, I r eally would ' ve . 

Q: 

A: 

Q: 

A: 

Q: 

And how much time wer e you sentenced to? 

Life sentence . 

Two consecutive of concurrent? 

Two -- I think they run together, if I ' m not mistaken . 

And are you asking the PCR Court today to overturn your 
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conviction and asking fo r a new trial on this based on this 

issue among others? 

A: Yes, sir . 

Q: Now, according to that statute, 16- 11- 440(C), you had a 

right to be there . 

A: Yes, sir . 

Q: You had a right to stand your g r ound . 

A: Yes, sir . 

Q: Reasonably believed your friend was in trouble, correct? 

A: Yes, sir . 

Q: Do you believe t hat you had a duty to r etr eat in t ha t 

situation? 

A: I don ' t think I had a duty to r etr eat if I walked outside 

if I walk at a gas station and if I see four guys Jumping 

on a guy, I have t he right to help t hat guy . So, I don ' t 

think it ' s duty to r etr eat, to leave him for dead, o r not do 

nothing, just call the police . I feel I have the right to 

stop it o r help h im out in any way possible t ha t I can . 

Q: Now, Ms . Pratt indicated to t he Court t hat she would 

address this later in a motion, correct? 

A: 

Q: 

A: 

Q: 

Yes, sir . 

And did she address t hat later in a motion? 

She never addressed it . 

And in your opinion, did that lead to allowing the Jur y 

to believe incorrectly that you had a duty to r etr eat? 
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18 

Q: And when the jury charged -- the elements of the common 

law self- defense and defense of other, the jury or the 

Court actually charged that the jury -- charged to the jury 

that you had the duty to retreat; is that correct? 

A: Yes, sir . 

Q: And the prosecutor argued that in his closing arguments, 

didn ' t he? 

A: Yes, sir . 

Q: Indicated that you had a duty to retreat there . And 

because of your waiver, you weren ' t able to really address 

that, correct? 

A: Yes, sir . 

Q: Now, Ms . Pratt also, she failed to object to both of 

those instances, correct? 

A: Yes, sir . 

Q: She did not lodge an objection to the prosecutor ' s 

argument that you had a duty to retreat, nor the jury 

instructions, correct? 

A: 

Q: 

A: 

Juror instructions, yeah . Well, --­

To your knowledge ---

Yeah, to my knowledge, well, the Jury instruction, the 

Judge -- the Judge basically, he gave me the self- defense 

charge to the jury . He charged the self- defense to the Jury . 

He watched the video and he come to the conclusion that this 
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could be a self- defense case. So, he gave me the self- defense 

charge, he charged it to the Jury, but he charged the jury the 

wrong law . He gave them the law that was -- I think is no 

longer the law since 1989, but he give them wrong statute, he 

gave the Jury the wr ong law . So, and I feel like that issue, 

give the Jur y the wr ong instructions, the wr ong law, and then 

you asked for corrective instruction, that doesn ' t cur e it, 

though . That doesn ' t cur e it because I feel like if the jury 

-- if you tell the jury -- if the Judge give the jury the 

wr ong law, like, it ' s in their mind r egar dless . If you try to 

give them -- turn around and correct it, it still in their 

mind . And I just feel like that, that, that ' s one of the 

that ' s one of the main, main issues of my case that, that they 

got the wr ong instruction, he gave the jur y the wr ong 

instructions . And I want to put it I want to say this, 

too, because I was I was b r ought back, I was sentenced on 

the 19th o r the 23 r d, and I was b r ought back to court, I think 

it was August the 4th, o r August somewher e around that time, I 

was sent back for them to basically correct the jur y 

instructions, you see what I ' m saying . Like, why is they wer e 

gonna -- they offer ed me -- to take the life sentence back, 

they offer ed me 35 to 30 year s, right? 

Q: Who offer ed you that? 

A: The solicitor o r the judge o r whatever, my lawyer, I had 

a letter that got -- came through when I was Kirkland that I 



1076

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Chestnut v . State - 2016- CP- 26- 07859 
ARMANDO K. CHESTNUT - DIRECT BY SELWA 

20 

got to come back to court because my trial had been messed up . 

And that I 

Q: Would that have been a motion to reconsider? 

A: A reconsideration. And which my lawyer, and which Ms . 

Pratt told me that she doesn ' t do reconsiderations, you see 

what I ' m saying . And so, obviously, the judge called her and 

told her to put that in because he wanted to straighten that 

out . But, at the same time, I didn ' t take the time -- he 

offered me 30 years, he wanted me to plea to it but I was 

telling him that I didn ' t want to take away my appeal rights, 

I didn ' t want to appeal -- I mean, I didn ' t want to plea to 

the charge and then they -- it kills my appeal rights . So, 

that ' s the one main reason I didn ' t plea to it . But I did 

come back, it ' s in the record somewhere that I came back and 

they try to on a reconsideration . But I didn ' t take the time, 

so I guess the Judge never granted me or whatever . 

Q: They just offered you 30 years? 

A: They offered me 30 years, 35 to 30 years . And then I 

think it was -- I think I might ' ve got the courtroom one day, 

I think it down lower, I think it went to 20, but I never 

would took -- I never took the offers because I felt that I 

needed a new trial . I needed a whole new trial, I wanted a 

whole new trial . I didn ' t want to take no 20 to 30 years for 

helping nobody . I mean, that ' s just not right for me, if I ' m 

sitting over here helping this guy and he ' s getting hurt, 
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bodily harm hurt, in danger, he could die, or lose his life, 

and all of a sudden he want to bring me back and try to give 

me 30 years because you gave me life because you messed up the 

trial . I feel like I should be able to get a new trial . I 

mean, in the statute it states that -- in Belcher it states 

t ha t I should -- I should get a new trial . I mean, by law I 

should get a new trial . I don ' t know why I didn ' t get a new 

trial . When you give the jur y the wr ong instructions -- you 

just can ' t give a jur y the wr ong instructions, there ' s no way 

to correct t hat . But why is -- give me a mistrial . Ther e ' s 

no way . 

Q: Accor ding to you, your testimony, Ms . Pratt ' s conduct o r 

advice to you r egar ding this stuff and her conduct in failing 

to object to t hese issues, to p r eser ve t hem, put you in t he 

place t ha t you are now, correct? 

A: Yes, sir . 

Q: Do you feel like it would ' ve been a differ ent outcome on 

t hese issues? 

A : I felt, I feel like it would ' ve been a differ ent outcome 

if, if I could ' ve got my investigator on the stand, if I could 

got these guys clothes . They never tested clothes for gun 

r esidue . 

MR . JAMES : Objection . These are allegations not 

specifically set forth in either the amendment o r the o riginal 

application, so this testimony is not r elevant to the 
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MR . SELWA : Your Honor, as a general claim of ineffective 

assistance of counsel , per his petition , I ' m allowing Mr. 

Chestnut to indicate what those are for the Court . 

THE COURT : I mean, I think we have we r equir e some 

specificity for a r eason . So , I ' m gonna sustain that 

objection . 

BY MR . SELWA : 

Q: Now , this is your last opportunity on this issue to b ring 

forth any claims that you have and if you do not b ring them 

up , you cannot r eaddr ess them later on . 

A : Yes , sir . 

Q: Is there anything else that you wish to address with the 

Court r egar ding these issues? 

A: Yes , sir . I have a issue, again, that dealing with 

feel like the victim in this case , Ms . Pratt had o r der ed 

had got a investigator for this case . And the investigator 

I 

we 

thought, because they was looking for the victim at this time 

that was involved in my case , and we needed somebody to try to 

find him, to try to b ring him into court . And the 

investigator he found Thoro, he found Mr . Durant, but he never 

subpoenaed him, he never subpoena him because he said Ms . 

Pratt never gave him the paper work to subpoena him, so that 

stopped me from not having him in court . I think if I ' d have 

had him in court as the victim 
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MR . JAMES: Objection, relevance, again. This issue is 

not alleged . 

THE COURT: Sustained . 

BY MR . SELWA : 

Q: Anything else, Mr . Chestnut? 

A: The issue about the solicitor bolstering witnesses . And 

the fact that the Judge -- hold on one second . 

MR . JAMES : If he wishes to proffer this, that ' s within 

Your Honor ' s discretion, but I ' m gonna make the same objection 

to -- the issue is not alleged . 

A: I want to say something about the, the victims . The guys 

that had -- that had got shot that night, I was trying 

wonder why that they didn ' t take their clothes and get gun 

residue for their clothes . My the gun that I had, not 

being the murder weapon . Hold on one second . There ' s some 

more issues I had . And I just basically that ' s -- then the 

issues that I have like why is the victim ' s clothes, and my 

gun, and my witnesses that I could ' ve had in court that wasn ' t 

here that should ' ve been subpoenaed that wasn ' t subpoenaed . 

My investigator didn ' t get on the stand; I needed him on the 

stand . And the hearing, the hearing I had, and basically 

but basically it ' s the instructions to the jury . 

Q: All right . No further questions . Please answer any 

questions Mr . James may have . 

MR . JAMES : I have no questions for this witness . 
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THE COURT: Thank you, sir . You may step down . 

MR . SELWA: Your Honor, I'd call Barbara Pratt to the 

stand . 

BARBARA PRATT, HAVING BEEN DULY 

SWORN, TESTIFIED AS FOLLOWS : 

CLERK : Have a seat and state your name . 

MS . PRATT : Barbara Pratt, P- R- A- T- T . 

DIRECT EXAMINATION OF BARBARA PRATT BY MR . SELWA : 

Q: Thank you, Ms . Pratt . 

24 

You represented Mr . Chestnut in his trial that we ' re here 

today for, correct? 

12 A : 

13 Q : 

Yes, I did . 

And did you have ample opportunity to meet with him and 

14 discuss and go over the case with him? 

15 A : I believe so . I went through my trial notes . It l ooks 

16 

17 

18 

1 9 

20 

21 

22 

like I met with him several times before trial . 

Q: 

A: 

And you had an investigator working on the case as well? 

Yes, we did . There was a video that he was particularly 

helpful with . 

Q: Did he testify about that video? 

A: No . The video got played many, many times during the 

trial, several times . And what the investigator did for me 

23 was to slow it down so that you could see the actual movement 

24 second- by- second in the video . To give a little bit of 

25 background on this, if I may, this incident happened in the 
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parking lot of a club . And so there were several cameras that 

actually showed the incident. You could see people walking 

up, you could see the fighting, you could see people 

afterwards, and there was a shot on the parking lot as well . 

Q: Okay . Now, in r egar ds to Mr . Chestnut ' s immunity hearing 

and the decision to waive that, what was the theory behind 

that? 

A : And to be candid, I had not consider ed immunity befor e it 

was raised by Judge John that day . He wanted to know if we 

wer e going to have that hearing o r whether we wer e going to 

waive it, and wanted to particularly call our attention to 

subparag raph (C), which speaks to the fact that if a per son is 

in any place with the right to be there that that could c r eate 

a situation of immunity . My concern -- which is -- o r 

basically would have no duty to r etr eat . My concern was that 

that if we held that hearing and the Judge did not rule for 

us, that we would have already put out our witnesses, that 

Armando would ' ve testified, he would ' ve been subjected to 

c r oss examination . They could ' ve gotten testimony that they 

then could ' ve used later on . And so that was my biggest 

concern in that situation . It ' s not just a guarantee that, if 

you ' r e someplace lawfully, that you don ' t have a duty to 

r etr eat . You also have to have a r easonable belief that, you 

know, that this is the -- the defense of the other per son is 

necessary . 
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Q: And with then South Carolina Code Section 16- 11- 440(C), 

are you familiar with that section? 

A: I am . I actually left the copy that AG had given me over 

on the stuff there. I apologize. I should ' ve carried it up 

here . 

A: 

MR . JAMES : If I may approach the witness, Your Honor? 

THE COURT : Sure . 

Thank you, Mr . James . All right . I have it in front of 

me now . 

BY MR . SELWA : 

Q: According to (C), do you feel that Mr . Chestnut ' s conduct 

are in line with the facts would apply to that statute? 

A: Well, I think that was the argument in self- defense, 

certainly . And what we were presenting in self- defense was 

that he, you know, believed that his behavior was necessary 

and reasonable . And that was the big question that the jury 

was gonna have to determine . And if a judge had ruled against 

us on that, then he would ' ve been in a situation where he had 

laid the whole -- all the testimony out . 

Q: But he did end up, in fact, testifying and getting 

subsequently convicted, correct . 

A: Yes, he did . It was a lesser included offense , and a 

couple of them were not guilty . 

Q: Do you feel that he had a duty to retreat? 

A: You know, that ' s a very difficult question, because 
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that ' s a comment on the facts as well . I mean, the way that 

the fight went, the fight began inside the bar, Armando was 

actually one of the later people coming out, following Canty . 

There was Thoro who was the victim that he was trying to 

p r otect . Ther e was a fellow named McFadden, who I think is 

the one who died . But ther e was -- ther e was a point wher e 

Ar mando r uns out to his car . The state believed that he went 

and got a gun . Ar mando testified that he had put some things 

into his car instead . And ther e ' s a question, you know, I ' m 

not sur e what the jur y believed, whether they felt that he 

didn ' t need to come back, that, you know, ther e wer e other 

people ther e fo r Thor o, o r whether he was the one that should 

come back . 

Q: 

A : 

Q: 

A : 

Q: 

A : 

Q: 

A : 

Was anybody 

It ' s a difficult question . 

--- else char ged? Sorry . 

Go ahead . 

Was anybody else char ged? 

Not that I r emember . 

Did anybody else jump in and aid Thor o? 

We had an a r gument -- we made an a r gument that ther e was 

another fellow who ' d the gun and that the gun had gone off . I 

can ' t r emember -- ther e wer e fou r o r five people, maybe f r om 

Williamsbur g County . I think ther e might ' ve been a couple . I 

don ' t r emember exactly that we ' r e on Thor o ' s side with 
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Q: Given the g ravity of the beating, do you believe that 

28 

that represented either a potential for death of g reat bodily 

injury? 

A: I think it could have . We went through -- I remember in 

Jury charges, trying to decide what great bodily inJury was, 

because we had to go through some other statutes in regards to 

ABHAN and others to determine what was going to be charged . 

And I remember we kind of got a little creative in regards to 

what needed to be charged in that way . 

Q: So, there was -- there ' s no question that he had a right 

to be where he was, correct? 

A: Yeah, I don ' t think he -- they never alleged that he was 

in an unlawful activity, like he was selling drugs o r doing 

anything at the bar . He was there having drinks with friends 

and watching a pool game . 

Q: And could I characterize your feelings on his duty to 

retreat as he felt compelled to help his friend who was 

getting beat down? 

A: I think so . 

Q: And obviously , if you felt like that that conduct was 

heading towards either death o r great bodily injury, he had 

the right to meet that force with that same force, correct? 

A: And that was going to be our argument, certainly, and it 

was our argument at trial through the whole self- defense part . 
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Q: And the person that he stepped in for actually was saved, 

essentially, correct? 

A: He didn't die, yes . I don ' t mean that in a -- you know 

Q: Of course . 

A: --- in a light fashion, but ... 

Q: Now, regarding the issue on the duty to retreat and the 

Court ' s instructions as well as the prosecutor ' s argument in 

closing, you didn ' t object to either one of those, correct? 

A: No, because it was an element of self- defense . And I 

don ' t think I had the right to object to that . I think in my 

closing I argued, you know, that it was self- defense what he 

had done . 

Q: Do you feel like the Court ' s instructions and/or the 

prosecutor ' s argument incorrectly made the jury believe that 

there was a duty to retreat? 

A: Well, considering that there wasn ' t immunity, there was a 

that is an element of the self- defense . I mean, they had 

the right to argue it . And, you know, a duty to retreat is, 

insofar as it ' s possible, it ' s not you have to turn around and 

run away . I mean, you so, it ' s kind of qualified . This 

was a difficult case . I felt that -- Armando is right, I 

mean, I ' ve known him since he was a teenager . And I hated 

that he got caught up in this so that he was the one that they 

assumed did this murder . 



1086

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

Chestnut v . State - 2016- CP- 26- 07859 
BARBARA PRATT - DIRECT BY SELWA 

30 

Q: Now, he stated that you don ' t normally file motions to 

reconsider. Was that an accurate characterization of ---

A: I don ' t -- yeah, I don ' t normally file a motion to 

reconsider, because what you're asking a judge to do is to 

say, oh, yeah, that ' s right, I was wr ong . And most people, 

not just judges, but most people don ' t ever want to admit that 

they ' r e wr ong . In this situation, there had been a couple of 

things that had happened in the trial that I didn ' t like . And 

I mean, there was an improper comment by the solicitor that 

Thoro wasn ' t there, which the Judge got p r etty ticked off 

about and said that that would never be said in his courtroom . 

There was also an e rro r that the Judge had made himself in 

that we had agreed during the char ging confer ence that he 

would not char ge that malice could be inferred by the use of a 

deadly weapon because when you ' r e a r guing self- defense that is 

not an inference that ' s allowed . And he did a curative 

instruction on it . But I -- and I don ' t think -- you could 

tell by the way Judge -- and I ' ve known Judge John just as 

long as David Canty in the earlie r hearing had been there . 

And I know that he doesn ' t normally say things that don ' t have 

a meaning . So, what he -- when he said in his sentencing that 

normally he would ' ve given the 30 year s but he had no choice 

but to give life without par ole, I could tell it was bothering 

him that this was the outcome . And so I wanted to take a 

chance and file that motion to r econsider . And we did have a 
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discussion before it where t here was a discussion of an offer, 

as Armando said . 

Q: And was that accurate or was he -- his testimony accurate 

in the conveyance of that offer and how much -- how long it 

was? 

A: He was close . It ' s been a lot a years . So, I know he 

doesn ' t remember exactly what went on . What had happened was 

that t he solicitor was concerned, I ' m sure abou t t he potential 

on appeal of t he issue of the curative instruction and abou t 

t he comment about Thoro . So, he said t ha t if Armando wanted 

to plead, even under Alford, t hat he would, you know, take a 

plea to the voluntary manslaughter, which was what he ' d been 

convicted of . And t he J udge -- we talked to him, Judge Joh n 

was very clear t hat he wasn ' t promising anything but t hat, if 

t ha t -- if Armando pled to what he ' d been convicted of, t ha t 

he would give h im something in t he range of 30 to 40 years . 

And so I wrote a letter to Armando, while he was in the 

department, and explained what t hat would mean and t he would 

be giving up appeal righ ts, but also t hat t he appeal simply 

meant that he went back to square one again and -- with a new 

trial, you know, except for the charges that were found not 

guilty on . And t ha t taking t h is offer would mean t ha t he 

would do 85 percent, somewhere between 27 years to, you know, 

34, 36 years or something like t hat . And then when Armando 

got to J . Reuben Long, we sat down and talked about it again 
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and I wrote a second letter, because I really wanted him to 

consider this strongly. I knew that it was tough on him and 

he felt, like many young people do, that, you know, 30 years 

means you ' re gonna be dead anyway . But, I'm 63 now, so, you 

know, that ' s not that old . 

Q: Do you feel Mr . Chestnut deser ves a new trial? 

MR . JAMES : Objection, r elevance . 

THE COURT : That ' s a difficult question to ask . I don ' t 

know that that ' s a -- particularly appropriate question to 

ask, but if you want to answer it, I ' ll let you, but I ' m not 

gonna r equir e you to answer it . 

A: I would like him to have a new trial, if it ' s 

appropriate, because I feel -- I don ' t think he went in with 

the intent of murdering someone o r even of killing someone in 

heat and passion like would be r equir ed with voluntar y 

manslaughter . And maybe I gave him bad advice in r egar ds to 

16- 11- 440(C) . I had a r eason behind it but, you know, I don ' t 

know -- you never know whether the Judge would ' ve g r anted the 

immunity o r not . 

MR . SELWA : Court ' s indulgence . 

BY MR . SELWA : 

Q: Ms . Pratt, did you subpoena Thoros to court o r the 

investigator who found Thoros? 

MR . JAMES : Objection, issue not alleged . 

THE COURT : Your objection is noted, but I ' m gonna allow 
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A: I was looking thr ough my file and I don ' t see a subpoena 

ther e . I think we had found him and we thought he was coming 

to trial, but -- and I don ' t really remember and couldn ' t find 

a piece of paper in ther e to show that I had subpoenaed him . 

BY MR . SELWA : 

Q: 

A: 

that . 

Q: 

And ultimately , he did not come to t r ial , correct? 

He did not come to t r ial , and the solicitor commented on 

No fu r ther questions . 

THE COURT : Mr . J ames? 

CROSS EXAMINATION OF BARBARA PRATT BY MR . J AMES : 

1 3 Q : Good after noon , Ms . Pratt . 

Good after noon . 1 4 A : 

1 5 Q : J ust to be 100 per cent clear, you had a str ategic r eason 

1 6 

1 7 

1 8 

1 9 

20 

2 1 

22 

23 

24 

to waive the immunity hear ing ; is that correct? 

A: Yes . 

Q: And was it that you did not wish to put fo r th the defense 

case befor e you ever stepped foot in f r ont of a jur y ; is that 

correct? 

A: Yes . 

Q: All r ight . And once you waived that hear ing -- well , 

take a step back . What was your thoughts of the likelihood of 

p r evailing in that immunity hear ing? 

25 A: I r eally wasn ' t sur e that we would p r evail . I ' ve never 
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seen a case that talked about any place, another place where 

he has the right to be . He didn ' t have -- it wasn't his home, 

it wasn ' t his place of business, it wasn ' t his vehicle . So, 

the normal elements that we look at weren ' t part of that. And 

I r eally was not sur e that we wer e going to win . Judge John 

is ver y, ver y str ong on t he law, and usually gives ver y well 

supported decisions . And I felt t hat we wer e p r obably going 

to lose on that one and it would make a r ecor d that we might 

not want . Plus, it was going to mean that my client would 

testify, t hat we might put up other witnesses, we ' d be 

basically putting t he whole defense into a p r etrial motion . 

Q: And the fact that the bur den of securing that immunity 

does fall on the defendant, correct? 

A : That ' s correct . We had t he bur den of p r oof . And y ' all 

keep saying -- if I can say t h is -- t hat I waived it, but t he 

Judge did question Ar mando about the waiver, and we did talk 

about it . I don ' t know it was a ver y str essful time . He 

may not have under stood ever ything t hat I was explaining to 

h im, but we certainly wer e given time over t he lunch b r eak 

with the, you know, to talk about it and to make that 

decision . And I thought I had explained it thoroughly enough 

to h im t hat he under stood so t hat when t he Judge was asking us 

about waiver and actually asked h im about it, t ha t he had done 

that . 

Q: And thank you, that was p r obably the next place I was 
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going to go . It was ultimately Armando ' s decision to waive 

that hearing? 

A: It was, based on my advice . 

Q: And there as a thorough colloquy on the record to that 

effect by Judge John? 

A : Yes . 

Q: All right . Ultimately, t he jur y was char ged on common 

law defense of self and other s ; is that correct? 

A : I think we used State v . Dickey, yes . I still have the 

poster boar d in my office t ha t we used . 

Q: And you argued defense of self and other s under State v . 

Dickey? 

A : Yes, I did . 

Q: Is it your under standing t hat, wher e immunity is waived 

o r denied, t hat t ha t is t he appr opriate char ge? 

A : I believe it is . 

Q: Okay . With r eser vation of my p rio r objections, did you 

ever manage to get in contact with Thor o? 

A : I did not speak with h im myself . I t h ink my -- I was 

looking for notes there . I think that my investigator did 

locate him because he ' d been in and out of jail . And we 

certainly had h is r ecor ds come in, I t h ink . Thor o is Durant, 

correct? Yeah . So, we had h is r ecor ds come in . We had 

Captain Saffor d testify about some r ecor ds and so on . 

Q: Did he tell your PI anything of interest o r value? 
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A : No . 

36 

Q: Okay . There was, as you indicated, an erroneous Belcher 

instruction -- well, it ' s not necessarily the nature of the 

instruction, but an inference of the use of -- an inference 

from the use of a deadly weapon that Judge John thereafter 

cured . Did you find that cure to be adequate? 

A : Yes . The minute that that instruction came out of his 

mouth, he looked at me and I looked at him and he knew he had 

messed up, and I felt for him . And of course, I stood up and 

objected . I thought that we had crafted a good curative 

instruction, and I think I asked him a couple of times -- the 

jury had a question, I asked him to keep recharging that, but 

he didn ' t . But, I think that that was a problem because 

certainly when -- where we ' re arguing self- defense that there 

is no inference of malice . 

Q: But you did feel very satisfied in that curative, that it 

was a good cure? 

A : 

Q: 

I did . 

Okay . 

MR . JAMES : I have no further questions, Your Honor . 

THE COURT : Anything further? 

MR . SELWA : Yes, just one redirect question, Your Honor . 

REDIRECT EXAMINATION OF BARBARA PRATT BY MR . SELWA : 

Q: At what point, Ms . Pratt, did you decide that Mr . 

Chestnut would testify? 
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A: I think we had always thought that that would be 

37 

something that would happen, because I don't know any o ther 

way that he could get his story out there . But it wasn ' t just 

my decision; it was Armando ' s . And I know he wanted to be 

able to tell them what he ' d been doing and why . And we knew 

the danger of his reco rd, but how else do you get the story 

out there? We had his girlfriend testify and I think we had 

Michael Spivey, who was in the bar at the time, testify . 

Q: With that being said, that contradicts the concern of 

putting testimony o n the reco rd for the immunity, correct? 

A: Well, not really, because if I put him up in the pretrial 

hearing and the state has the chance to cross examine him and 

he ' s locked into some testimony, then when he testifies in the 

case in chief, he ' s l ocked in and he ' s already said everything 

that he was going to say, and the solicitor, you know , would 

have all that information . 

MR . SELWA : No further questions . 

MR . JAMES : Nothing further from the state, Your Ho no r . 

BY THE COURT : 

THE COURT : Thank you, ma ' am . You can step down . 

MS . PRATT : Thank you . 

MR . SELWA : No further witnesses, Your Ho no r . 

MR . JAMES : No witnesses from the state, Your Ho no r . 

However, the state does have a small amount of case law to 

provide the Court, if the Court should wish to review it . 
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THE COURT: Sure . 

38 

MR . JAMES: Would you like full closings, or would you 

just like for me just to hand this up? 

THE COURT : I'd love if you would just hand it up . But 

if you want to make a closing, I ' m not gonna tell you no, sir . 

MR . JAMES : Handing it up is just fine by me . I have 

provided copies already to opposing counsel . 

THE COURT : Okay . 

MR . JAMES : For the sake of the reco rd, I ' ll indicate 

what it is I ' m handing up . 

THE COURT : Uh- huh, (affirmative response) . 

MR . JAMES : It is first a copy of the statute, South 

Car olina Code Annotated 16- 11- 440 ; it is a copy of State v . 

Curry, 406 S . C . 364 ; it is a copy of State v . Marin, that is 

783 S . E . 2d 808 ; another copy of State v. Marin, that ' s 745 

S . E . 2d 148; copy of State v. Duncan, 709 S . E . 2d 662 ; and a 

copy of State v. Davis, 317 S . E . 2d 452 . 

THE COURT : Thank you . 

Again, I ' m gonna read all this and take it under 

advisement . Thank you . 

MR . SELWA : Thank you, Your Honor . 

MR . JAMES : Thank you, Your Hono r . 

24 ADJOURNED. 

25 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Armando K.. Chestnult 
S.C.D.C. No. 228621, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) IN 11:q! COURT OF COMMON PLEAS 
) FOR '.nHE FIFTEENTH JUDICIAKtCUIT 
> I ~ · CEn,E 
) Case No.: 2016-CP-26-07859 ~ 0 B D 
> 8 2020 
) .c. SUp~ 
> ~Mc co,; . 
) ORDEROFDISMISSAL . YRi . 
) 

> s(')::o ~ s 
) I ~~~ i ~-r\ ) ~~~ - -(r= 
)) g~~ - gg 

-----------~ ~n~ ~ ~ ~o'.<:. _. 
This matter comes before the Court by way ~fan application for post~ r!ier-< 

0 -
filed by Armando K. Chestnut ("Applicant'') on December 7, 2016. Respondent made its return 

on or about October 24, 2017. The Court convened an evidentiary hearing into the matter on 

Monday, Novem~6, 2018, at the Horry County Government & Justice Center in Conway, 

South Carolina. Applicant was present at the h~g and represented by Daniel A. Selwa, II, 
' 

Esq. Johnny Ellis James Jr., Esq., of the South Carolina Attorney General's Office, represented 
I 

Respondent. 

Applicant testified on his own behalf at the evidentiary hearing. Applicant's trial 

counsel, Barbara W. Pratt, Bsq. ("Counsel'') also testified. The Court had before it Applicant's 
I 

records from the South Carolina Department of Corrections, a copy of the original bial 

transcript, the records of the Horry County Clerk of Court regarding the subject convictions, . 
Applicant's direct appeal records, the pleadings and amendment, and the case law submitted by 

the parties at the hearing. The Court finds as follows: 

Page 1 of13 
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I 
I. PROCEDURAL' HISTORY 

I 
Applicant is confined in. the South Carolina E>epartment of Conections pursuant to orders 

I 

of commitment of the Bony County Clerk of Court.l Applicant was indicted at the August 2012 

term of the Horry County Grand Jwy for murder (2012-0S.:26-03115); attempted murder (2012-

GS-26-03116); pointing and presenting a firearJJl (2012-GS-26-03117); and ~ault and battery 

by mob, second degree, serious bodily injury (2012-0S-26-03118). Barbara W. Pratt, Esq. 

represented Applicant at trlal. Bradley C. Richardson and Michael Travis Hyman, Bsqs., of the 

Fifteenth Circuit Solicitor's Office; prosecuted the case. On July 15~ 2013, Applicant proceeded 

to trial before the Honorable Steven H. John and a jury. On July 19, 2013, the jury found · 

Applicant guilty oftbe lesser-included offense of voluntary manslaughter (·03115); as indicted 

for attempted murder (-03116); as indicted for pointing and presenting (-03117); and of the 
I 

lesser-included offense of assault and battery, second degree (-03118). Pursuant to S.C. Code 

Ann.§ 17-25-45, Judge John sentenced Applicant to imprisonment for concurrent terms of life 

without the possibility of parole. 
v 

Applicant filed a timely notice of appeal and a direct appeal was perfected by Robert M. 

Dudek, Esq., who raised the. following issue: 

Whether the court erred by refusing to grant a new trial where it erroneously gave 
a Belcher instruction that the jury could infer malice from the use of a deadly 
weapon where self-defense was a verdict optlon, and the judge's later instruction 
that 'if there's self~defense, there's no inference that can be associated with the 
use of a deadly weapon.,,, was hopelessly confusing, and exacerbated rather than 
cured the prejudice? 

By opinion filed June 1,. 2016, the South Carolina Court of Appeals affirmed Applicant's 

convictions. Statev. Chestnut, Op. No. 2016-UP-~27 (S.C. Ct. App. filed June 1, 2016). The 
I 

Remittitur was issued on June 17, 2016. 
I 

Page2ofl3 
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I 
Present AppjcaUon 

In his post-conviction relief application, Applicant alleges he is being held unlawfully for 

the following reasons: 

1. "Ineffective Asst. [of] Counsel" 
2. "Due Process" 

By filing by and through PCR counsel on October 17, 2018, Applicant amended his application 

to raise the following grounds for relief ( excerpted verbatim): 

1. "Trial Counsel Waived Petitioner's Right to an Immunity Hearing"' 
a. '"Trial counsel's waiver of Petitioner's right to an immunity hearing 

pursuant to 16-11-440(c), Trial Transcript 42/12-43/10, was ineffective 
assistance of counsel that resulted in.prejudice to Petitioner." 

b. "Trial counsel stated that this was a 'matter of strategy' and stated, 'we do 
not believe that it would add anything to this particular case that we would 
not be able to ask in a later motion.' Id.,, 

c. "Trial counsePs advice to petitioner to waive his right to a 'stand your 
grolDld' hearing was ineffective assistance of counsel. Trial counsel's 
statement that it would not add enytliing that 'we would not be able to Mk 
in a later motion' was incorrect and indefensible." 

2, "Trial Counsel Allowed Jurors to Believe Incorrectly that Petitioner had a Duty to 
Retreat" 

a. "Trial counsel's waiver of Petitioner,'s rights under S.C. Code Section 16-
1 l-440(c) was ineffective assistance.of counsel that resulted in prejudice 
to Petitioner because the jurors were informed by the Court, and the 
prosecutor argued in his closing, that Petitioner had a duty to retreat." 
( emphasis 6riginal) 

b. "Pursuant to the plain language of 16-l l-440(c), if Petitioner: 1) was 
attacked in a place where be had a right to be, then 2) he had the right to 
stand his ground and meet force with force, including deadly force, if 3) 
he reasonably believed it was necessary to prevent death or great bodily 
injury to himseJf or another person.'! 

c. ·'There was more than sufficient testimony and evidence presented at the 
trial from which the jurors could have concluded that Petitioner and 
Petitioner's friend Thoros were in a place where they hed the right to be 
and that Petitioner stood his ground•and met force. with deadly force with 
the reasonable belief that it was n~ to prevent death or great bodily 
injury to himself or Thoros." , 

d. "By waiving Petitioner's substantial rights under I 6-l l-440(c), trial 
counsel caused the jurors to believeitbat Petitioner bad a duty to retreat 
pursuant to the older common law qefinition of self defense that had been 
replaced by 16--1 l -440(c)," (empb~ original) 
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e. "There was no valid trial strategy employed by trial counsel that could 
possibly justify subjecting Petltioner f? a duty to retreat, when he dJd not 
have a duty to retreat pursuant to J 6,1 l-440(c). Although trial counsel 
could have corrected this 'in a later motion,• she did not.» 

3. "Trial Counsel Failed to Object to the Prosedutor's Argument that Petitioner had a 
Duty to Retreat" 

a. Cites to Trial Transcript pp. 891-92. • 
4. "Trial Counsel Failed to Object to the Court~s Jury Instruction that Petitioner bad 

a Duty to Retreat" 
a. · Cites to Trial Transcript pp. 927-31.' 

Applicant requests relief as follows: 

• "Petitioner requests that this Court vacate Petitioner's sentence and order a new 
trial." 

At the evidentiary hearing, Applicant proceeded forward on the allegations as set furth in the 

October· 17, 2018, amendment 

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court has reviewed the testimony presented at the evidentiary hearing, observed the 

witnesses presented at the hearing, passed upon their credibility, and weighed the r,estimony 

accordingly. Further, this Court has reviewed the records submitted to it by the parties and the 

legal arguments made.by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, t~s Court 

makes the following fmdings based upon all of the probative evidence presented. 

A, Ineffective Assistance of Counsel 

Applicant's allegations of ineffective assistance of counsel are without merit. In a PCR 

action, Applicant bears the burden of proving the allegations in his application. Butlerv. State. 

286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of 

counsel as a ground for relief, Applicant must prove that "counsel's conduct so undermined the 

proper functioning of the adversarial process that [~t] cannot be relied upon as having produced a 

Page4of13 



1100

I 
I 

just result." Strickland v. Washington. 466 U.S. 6~, 686 (1984); Butler. 286 S.C. at 442,334 
. I 

S.E.2d at 814. 

In evaluating allegations of ineffective assistb:e of counsel, the reviewing court applies 

the two-pronged test outlined in Strickland. Fiat, Applicant must prove that comuel's 
• 

perfonnan.ce was deficient Strickland, 466 ·u.s. at 686; Cherry v. State, 300 S.C. 115, 117, 386 

S.B.2d 624, 62S (1989). Applicant must so prove his factual allegations by a preponderance of 

the evidence. Rule 71.1( e), SCRCP. Under this prong, the comt measures an attorney's 

performance by its "reasonableness under prevailing professional norms." Cherry, 300 S.C. at 

117, 386 S.E.2d at 62S (quoting Strickland, 466 U.S. at 690). The proper measure of 

performance is whether the attorney provided representation within the range of competence 

required in criminal cases. Butler, 286 S.C. at 442, 334 S.E.2d at 814. "Counsel is strongly 

presumed to have rendered adequate assistance and made all significant decisions in the exercise 

of reasonable professionaljudgmenl" ~ (citing Strickland. 466 U.S. at 690). "When counsel 

focuses on some issues to the exclusion of others, there is a strong presumption that he [or she] 

did so for tactical reasons rather than through sbeer,neglect." Yarborough v. Gentry. 540 U.S. 1, 

S (2003) (citing Strickland, 466 U.S. at 690). The Court, in detennining deficiency, must 

affirmatively entertain the range of possible reasons counsel may have had for proceeding as 

they did. Cullen y, Pinholster, 563 U.S. 170, 196 (2011); Harringtony. Richter, S62 U.S. 86, . 
109-10 (2011 ). "[E]ven ff an omission is inadverten~ relief is not automatic. The Sixth 

Amendment guarantees reasonable competence, not perfect advocacy judged with the benefit of 

hindsight." Yarborough. 540 U.S. at 6; see also Murphy v. Davis. 901 F.3d 578. 592 (5th Cir. 

2018) ("[C]ounsel's perfonnance need not be optimal to be reasonable."). Applicant must 

ovel'C(lme this presumption to receive relief. Cherry, 300 S.C. at 118. 386 S.E.2d at 625. 
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Second, counsel's deficient perfonnance must have prejudiced Applicant such that "there 

is a reasonable probability that, but.for counsel's unJrofesslonal errors, the result of the 
I . 

proceeding would have been different." Cherrv. 300 S.C. at 117-18, 386 S.B.2d at 625. "This 
I 

does not require a showing that counsel's.actions 'more likely than not altered the outcome,' but 

the difference between Strickland's prejudice standard and a more-probable-than-not standani is 

slight and matters 'only in the rarest case.,,. Hanington, 562 U.S. at l I 1~12 (quoting Strickland. 

466 U.S. at 697). "The likelihood of a differen~ result must be substantial, not just conceivable." 

lg,. at 112. "The prejudice analysis requires the court deciding the ineffectiveness claim to 

consider the totality of the evidence before the judg~ or jury." United States y. Basham, 789 

F.3d 358, 371-n (4th Cir. 2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 2011)). 

The standards do not establish mechanical rilles; the ultimate focus of inquiry must be on 

the fundame1:1ta1 fairness of the proceeding whose result is being challenged. Strick]and. 466 

U.S. at 696. A court need not first detennine whether counsePs performance was deficient 

before examining the prejudice suffered by the def~ndant as a result of the alleged deficiencies; 

if it is easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, 

that course should be followed. ML. at 696--97. 

Applicant presents his claims as four distinct allegations in the amendment. However, 

because of the closely related character of claims 2~ 3, and 4, they are addressed together in 

Subsection 2, below. 

1. Waiver of Rlglll to Immunity He111lng .. 

Applicant alleges Counsel was ineffective in waiving his right.to an immunity hearing 

under S.C. Code Ann. §§ 16-l 1-440(C) and 16-11~50. The "Protection of Persons and Property 
l 

Act'' ("the Act'') provides that "[a] person who us, deadly force as pennitted by the provisions· 
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of this article or another applicable provision of law~sjustified In using deadly force and is 
I 
I • 

immune from criminal prosecution and civil action for the use of deadly force[.]" S.C. Code 

Ann. § 16-11-450. The Aot further provides, in part, that: 

A person who is not engaged in an unlawful activity and who is a~cked in 
another place where he has a right to be, including, but not limited to, his place of 
business, bas no duty to retreat and has the right to stand his ground and meet 
force with force, including deadly force, ifhe reasonably believes it is necessary 
to prevent death or great bodily injury to himself or another person or to prevent 
the commission of a violent crime as defined in Section 16-1-60. 

S.C. Code Ann. § 16-l 1-440(C). "A claim of immunity under the Act requires a pretrial 

dcteanination using a preponderance of the evidence standard[.)" State v. Cu[O'. 406 S.C. 364, 

370, 752 S.E.2d 263, 266 (2013) (citing State v. Duncan. 392 S.C. 404; 709 S.E.2d 662 (2011)). 

Where a defendant seeks treatment under § I 6-11-440( c), it is not enough for a defendant 

to establish that he was "not engaged in an unlawful activity" and was ln a "place where he has a 

right to be." Rather, "[ c]onslstent with the Castle Do~e and the text of the Act, a valid case 

of self-defense must exist, and the trial court must necessarily consider the elements of self­

defense in determining a defendant's entitlement to the Act's immunity" save the duty to retreat. 

ML, 406 S.C. at 371, 152 S.E.2d at 266 (emphasis added). Notwithstan_ding the Act or other 
• 

provisions of law, in order to establish self-defense, the defendant must show (1) he was without 

fault in bringing on the difficulty; (2) he actually believed he was in imminent danger of losing 

his life or sustaining serious bodily injury; (3) a ~nably prudent person of ordinary finnness 

and courage would have entertained the same belief; and (4) he had no other probable means of 

avoiding the danger. State v. Long, 325 S.C. 59, 62,480 S.E.2d.62, 63 (1997). 0 Under the 

theory of defense of others, one is not guilty of tal<lng the life of.an assailant who assaults a 

friend, relative, or bystander if that friend, relative~ or bystander would likewise have the right to 
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1ake 1he life of the assailant in self-dofeme.~ Doug!L I, SiBte, 332 S.C. 67, 73, S04 S.B.2d 307, 

310 (1998) (citing State v. Long, 325 s.c. 59,480 J.E.2d 62 (1997)). 
. I 

After jury selection at trial, Counsel informed the trial court that she had discussed with 

Applfc:mt whether to pursue a pre-trial hearing to invoke S.C. Code Ann. § l 6-11-440(C), 

reviewed with him State v. Marin, 404 S.C. 615, 745 S.E.2d 148 (Ct. App. 20131 and decided 

they would waive the pre-trial hearing. (Tr. 42-43). Counsel explained: 

The reasons for the wavier, first of all, we do not believe that it would add 
anything to this particular case that we would not be able to ask in a later motion. 
We also feel it's a matter of strategy, Your Honor, and my client understands that 
he is giving up the right to have the Court detennine whether he's entitled to 
immunity. But as I've explained to him. he's not giving up his right to present the 
idea of self-defense and defense of others to the jury throughout the trial. 

(fr. 43~ ll. 2-10). The trial court bad Applicant sworn, and thereafter thoroughly explained the 

purpose of the pre-trial hearing in question, confirmed Applicant had discussed the subject with 

Counsel, and confinned Applicant wished to waive'the hearing. (Tr. 43-46). 

An exhaustive five day trial followed, the ~cts of which are adequately summarized in 

the filings from the direct appeal, not again here rdtated. 

At the PCR evidentiary hearing, Applicant testified he waived his right to an immunity 

hearing upon the advice of Counsel. Applicant claimed he did not know what it was, and 

expressed the hearing would have been "a bench trial I guess." Applicant could not recall 
. . 

Counsel explaining the Act to him, but did recall that she told him she had a different strategy. 

Applicant opined she was instead unprepared for an immunity hearing. 

Applicant testified to his version of what occurred on the night in question. Applicant 
I 

recalled that he went'to the bar with a co-worker, where they enjoyed drinks while watching a 

game of pool. An argument broke out and the 0 guy with dreads" attacked Applicant's friend 
I 

with a poolstick. Security then removed the attack~ from the bar. Applicant recalled he then. 
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went to his car to get cigarettes when he saw the s~ individuals attacking Thoro. Applicant, 
I 

armed with a gun, moved to rescue Thoro, and Applicant admitted he shot one person in the 

elbow. Applicant noted that investigators never matched the deadly shot to his own gun. 
• I 

Applicant testified. he feared Thoro was in great danger, explaining that his "whole hoodie was 

bloody." 

Applicant opined that the use of deadly force was justified, and that he felt he could have 

won an immunity hearing. Applicant explained he had known Counsel his entire life, trusted 

her, and that she was a good lawyer who would do right by him. However, Applicant claimed 

she never explained her strategy to him. 

Counsel testified she did not consider pursuing immunity until the trial judge brought up 

the subjecl Cowisel recalled she was concerned that pursuing the hearing would have 

effectively forced her to present their defense case before ever drawing a jury, exposing 

Applicant and other witnesses to impeachment ~ased upon any inconsistencies their trial 

testimony may have with the testimony during the immunity hearing. Counsel offered that it 

may have been bad advice to Applicant to waive h~ immunity hearing, but finnly asserted that 

she had a reason for giving the advice. On cross-e~on, Counsel further noted that she 

was not sure whether Applicant would have prevailed upon an immunity hearing, and again 
I 

emphasized that going forward with t;he hearing might have created a record neither she nor 

Applicant would have wanted. Counsel acknowledged that ultimately Applicant waived the 

immunity hearing on the record. 

This Court finds Applicant bas failed to meet his burden of showing any deficiency on 

the part of Counsel, or that but for the deficiency alleg~ the outcome of trial would have been 
I 

different. Co\U1Sel reasonably weighed the likelihood of prevailing upon the immunity hearing 
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against the strategic disadvantage of placing 1he defihise case on the record prior to the 

prosecution presenting its case to the jury, and detlined the more favorable course was to 
I 

waive immunity, wait until after the State presented its case-in-chief. 8Ild only then seek to 

present the case for self-defense. Cotmsel articulated her strategic reasoning at the ovidentfary 

hearing and, accordingly, this Court cannot find her to have performed deficiently. 

Even if Counsel had requested a pre-trial determination of immunity under the "stand 

your ground" statute, the facts would not have established by a preponderance of the evidence 

that Applicant was entitled to immunity. The evidence presented at trial provided that Applicant 

was not an innocent bystander, but actively participated in the original instigation of the conflict . 
at the pool table .. Appli~nt took the time to prepare for further conflict by going to his car to 

stow away bis phone and marijuana, and retriew his gun.1 Thero, the person· in whose defense 

Applicant now claims to have acted, initiated both the original conflict and the second· 

engagement outside. No eviden~ wes introduced iit the trial or the evidentiary hearing to 

establish that Thoro wm in fear for his life; to the contrary, that Thoro returned to the opposing 

group of combatants and reinltiated the confrontation reflects the absence of fear. Both Thoro 

and Applicant enjoyed ample opportunity to peaceably return to their vehicles and leave the 

premises. No evidence was ever recovered to show anybody fired a weapon other than 

Applicant, and the fight prior to the shooting was for the most part an unanned fistfigbt.2 
. . . 

Applicant fired upon a retreating individual and others, and proceeded to stomp an unconscious 

victim who was no longer a threat This Court perceives no reasonable probability that 

Applicant could have established by a preponderance of the evidence that either he or Thoros, Jct 

1 Concumntly, this Court does not find credible Applicant•, b:sthnony at the evidentiary h=mg that he was merely 

foing back for cigarettes. 
Bvidence did provide tho original confronlatlon Involved one person aoned with a pool cuo, and that Thoro was 

struck with a bott.lo during the second fight. 

Page 10 !)f 13 
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alone both, were without &ult in bringing about the Lots. Applicant bas failed to D1Cet bis 
I 

burden of showing he could have by a preponderanJ of the evidence established he or Thoro 
. I 

I 

reasonably feared for either person's life. Applicant has failed to show prejudice under 

StrickJand. 

For all of these reasons, Applicant's request for relief byway of this allegation is 

DENIED. 

2. Failure to Object to State's aosu,g, Jury Instruction regarding Duly to Retreat 

Applicant additionally contends Counsel was ineffective in .failing to object to the State's 

arguments in closing and the trial court's instructions to the jury that the final element of self. 

defense was that Applicant bad no other probable way to avoid the danger of death or serious 

bodily injury than to act as Applicant did in the particular circumstances at issue. 

The Act provides for true immunity, and conditions under which it may be asserted, but a 

claim for immunity must be decided prior to trial and is not an affirmative defense. State y. 

Duncan, 392 S.C. 404, 410, 709 S.B.2d 662, 665 (2011). As such, it is error to charge a jury 

with section 16-ll-440(C), S!atev. Cuny, 406 S.C. 364, 752 S.E.2d 263 (2013). Noris S.C. 

Code Ann. § l 6-t t .450(A) is to be charged to a jury; "it fs a procedural subsection under which 

the circuit court may grant immunity from prosecution before a trial begins if the court finds the 

defendant acted lawfully in self-defense." State v. Marin. 404 S.C. 615, 62S, 745 S.E.2d 148, .. 
153~54 (Ct. App. 2013), aff'd as modified. 41S-S.C. 475, 783 S.B.2d 808 (2016). 

The Court finds ~ dispositive as to this claim. The Act did not obviate the 

applicability of the fourth prong of self-defense, ~d instruction thereon, in all self-defense cases. 
I 

The conditions and provisions of the Act are lbnited to claims for total immunity, not 

modifications upon the traditional analysis of common law self-derense. As such, the State was 

. 
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within its rights to argue, and the trial court was corrLt to instruct the jury that Applicant was 

subject to a "duty to retreat," as phrased by AppllJL No meritorious basis for objection 

existed, and thus Applicant cannot show deficiency on the part of Counsel. Applicant•s claim 

for relief by way of this allegation is DENIED. 

[Conclusion and signature on/allowing page] 

-I 
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I m. CONCLUSION 

Based on all the foregoing, this Court finds id concludes that Applicant has not 

established any constitutional violations or deprivations that would require this Court to grant bis 

application. Therefore, this application for post-conyiction relief must be denied and dismissed 

with prejudice. 

This Court notifies the Applicant that be must file and serve a notice of appeal within 

thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the 

appropriate appellate review. See Rule 203. SCACR. Pursuant to Austin v. State. 305 S.C. 453, 

409 S.E.2d 395 (1991 ), an Applicant has a right to an appellate counsel's assistance in seeking 

review of the denial of PCR. Rule 71. l(g), SCRCP,provides that if the Applicant wishes to seek· 

appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant's behalf. 

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures 

for appeal 

IT IS THEREFORE ORDERED: 

1. 

2. 

That the Application for Post-Conviction Relief must be denied and 
dismissed with prejudice; and 

I 

The Applicant must be remanded to the custody of the South Carolina 
I 

Department of Corrections. 

AND IT IS SO ORDERED this ~ day of ~ 

Krusn C. CURTIS 
Presiding Judge 
Fifteenth Judicial Circuit 

C\V ----~..x...:::-.:......;:;..._.=---· South Carolina 

Page 13 ofl3 
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STA TE OF SOUTH CAROLINA 

COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 

RECEIVED 

MAR 06 2020 

S.C. SUPREME COURT 

ARMAN~O K. CHESTNUT, #228621 , 
Applicant, 

v. 

STA TE OF SOUTH CAROLINA, 
Respondent. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true copy of the Order of Dismissal has been 

served upon the applicant by mailing one (1) copy in the United States mail, postage prepaid, 

addressed to: 

Daniel A. Selwa, Il, Esquire 
516 29tb Avenue North 

Myrtle Beach, SC 29577 

This 13th Day of February, 2020. 

EVA COOK 

___J 

LEGAL ASSISTANT FOR RESPONDENT 

SWORN to be ore me this 13ih Day of February, 2020. 

outh Carolina. 

plreo: iy<,;a ( 
2016-CP-26-7859 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF HORRY ) 

INDICTMENT 
MURDER 

At a Court of General Sessions, convened on July 26, 2012, the Grand Jurors of Horry 
County present upon their oath: 

MURDER 

CDR: 0116 16-03-0010,0020 

That Am1ando K Chestnut and/or Co-Defendants did in Horry County, on or about 
March 6, 2012, willfully, feloniously, and intentionally kill the victim~el McFadden, with 
malice aforethought, either express or implied, by means of a shooting, and the victim did die as 
a proximate result thereof on or about March 6, 2012 in Horry County, in violation of Section 
16-03-0010, S. C. Code of Laws, 1976, as amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made 
and provided. 

··1. GREGOR BREE 
FIFTEENT~UIT SOLICITOR 
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WITNESSES 

Everest Carrison Myrtle Beach Police Department 
I 

~EST WARRANT NUMBER 
,., 
M350858 
CDR: 0116 16-03-0010, 0020 
DOA: 3/7/2012 

AC.TION OF GRAND JURY 

Foreperson of Grand Jury 

VfRDICT 
~~ 

.... ... ... ~ - -·· .. 

JUL 2 6 2012 

.i, .... 
:-~ rnr J , --,., r i' 

. . - .• ;;-.; .. z=:;r 

Foreperson of Petit Jury 
Date: 

DOCKET NO. 2012-GS-26-0·~1 IS 

The State of South Carolina 

County of Horry 

Bradley C. Richardson 
12H01112 

COURT OF GENERAL SESSIONS 

August, 2012 TERM 

THE STATE 

vs. 

Armando K Chestnut 

ATTORNEY: Pratt, Barbara Wilson 

Indictment for 

MURDER 

B/M 

J. Gregory Hembree, Solicitor 

ORIGINAL 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF HORRY ) 

INDICTMENT 
ATTEMPTED MURDER 

At a Court of General Sessions, convened on July 26, 2012, the Grand Jurors of Horry 
County present upon their oath: 

ATTEMPTED MURDER 
CDR: 3410 16-03-0029 

That Armando K Chestnut and/or Co-Defendants did in Horry County on or about March 
6, 2012 with intent to kill Damien Canty, attempt to kill the victim with malice aforethought, 
either expressed or implied in violation of Section 16-3-29, S. C. Code of Laws, 1976, as 
amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made 
and provided. 

...... .. ... 
,.-.. ,,. / " .... i') ~ 9/ '. \-:- N: . . ~?--,:· . 

··"' ~ · . ·· ' J. GREGOR BREE . 
FIFTEENTH IRCUil' SOLICITOR 
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WITNESSES 

Everest Carrison Myrtle Beach Police Department 
i 

W EST WARRANT NUMBER 

M350859 
CDR: 3410 16-03-0029 
DOA: 3/7/2012 

ACTION OF GRAND JURY 

Foreperson of Grand Jury 
e: 

--.-~ .... ........ B,i]ula' :r-r 

Foreperson of Petit Jury 
Date: 

• ! 
· ~! t 

,,..,,.,. .... 

DOCKET NO. 2012-GS-26- 0·3j) {o 

The State of South Carolina 

County of Horry 

Bradley C. Richardson 
12H01112 

COURT OF GENERAL SESSIONS 

August, 2012 TERM 

THE STATE 

vs. 

Armando K Chestnut B/M 

ATTORNEY: Pratt, Barbara Wilson 

Indictment for 

ATTEMPTED MURDER 

J . Gregory Hembree, Solicitor 

ORIGINAL 
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•, . 
STATE OF SOUTH CAROLINA) 

) 
COUNTY OF HORRY ) 

INDICTMENT 
POINTING I PRESENTING A FIREARM 

At a Court of General Sessions, convened on July 26, 2012, the Grand Jurors of Horry 
County present upon their oath: 

POINTING I PRESENTING A FIREARM 

CDR: 0122 16-23-0410 

That Armando K Chestnut and/or Co-Defendant(s) did in Horry County on or about 
March 6, 2012. point or present a loaded or unloaded firearm, to wit: a handgun, at Damien 
Canty and/~el McFadden, in violation of Section 16-23-0410, S. C. Code of Laws, 1976, as 
amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made 
and provided. 

"J. GREGOR BREE 
FIFTEENTH IRCUIT SOLICITOR 
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WITNESSES 

Everest C~rrison Myrtle Beach Police Department 

•• 

~ EST WARRANT NUMBER 

M350860 
CDR: 0122 16-23-0410 
DOA: 3ll /2012 

ACTION OF GRAND JURY 

Foreperson of Grand Jury 

JUL 2 6 2012 

··'"e: 4m-l(J\- ,/' . I I 
VERDICT, 

T f""' - r7 BIL L -~ 

Foreperson of Petit Jury 
Date: 

~ .. , . 
~t I 

'' ·•-'•. - • • ·~ • ·- ·A ~ 

· - .. .....,.PJ 

DOCKET NO. 2012-GS-26- Q3/) 1 

The State of South Carolina 

County of Horry 

Bradley C. Richardson 
12H01112 

COURT OF GENERAL SESSIONS 

August, 2012 TERM 

THE STATE 

vs. 

Armando K Chestnut B/M 

ATTORNEY: Pratt, Barbara Wilson 

Indictment for 

POINTING I PRESENTING A FIREARM 

J . Gregory Hembree, Solicitor 

ORIGINAL 
i 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF HORRY ) 

INDICTMENT 
l'ACI I i@J/ASSAULT AND BATTERY BY MOB 
SECOND DEGREE- SERIOUS BODILY INJURY 

At a Court of General Sessions, convened on July 26, 2012, the Grand Jurors of Horry 
County present upon their o~ 

Lr Hi I llti~/ASSAULT AND BATTERY BY MOB 
SECOND DEGREE- SERIOUS BODILY INJURY 

CDR: 3432 16-03-021 O(C) 

That Armando K Chestnut, while joined with others and acting as a mob, did in Horry 
Count~r about March 6, 2012, commit an act of violence which resulted in serious bodily 
injury f:lofmUan and/or Damien Canty, in violation of Section 16-3-0210(C), S. C. Code 
of Laws, 1976, as amended. · 

Against the peace and dignity of the State, and contrary to the statute in such case made 
and provided. 

r~/ .,-,/ 47/~c-· /t 

'y.~~~ 
··1. GREGOR~REE 
FIFTEENTH CIRCUIT SOLICITOR . . 
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WITNESSES 

Everest Garrison Myrtle Beach Police Department 

9esT WARRANT NUMBER 

M350861 
COR: 3432 16-03-0210(C) 
DOA: 3/7/2012 

ACTION OF GRAND JURY 

Foreperson of Grand Ju, 

VERl;)ICT 

' L 

. .... .. -· . 

*""-r 
,.. ,.. , .. 

Foreperson of Petit Jury 
Date: 

~-·-, !" Tl' _l,_ 

!.-
t-,---f­
J... J;;...,,.::, 

2 6 2012 

DOCKET NO. 2012-GS-26- 0 :> \ I t 

The State of South Carolina 

County of Horry 

Bradley C. Richardson 
12H01112 

COURT OF GENERAL SESSIONS 

August, 2012 TERM 

THE STATE 

vs. 

8/M 

ATTORNEY: Pratt, Barbara Wilson 

~dictment for 

ffl.!fff!!l!W6/ASSAULT AND BATTERY BY 
MOB 

sEcoND DEGREE - sER1ou~~~x 

I 
N 

INJURY UKf b AL 
J. Gregory Hembree, Solicitor 
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../ STATE OF soum CAROLINA ( ~ 

COUNlY OF Horry ~ ' ) · >' 

) IN THE co~ OF GENERAL SESSIONS 

STATE VS. ) 
Armando K Chestnut 

INDICTMENT/CASE#: 2012GS2603 l 15 

A/W#: M350858 -:-=-,-------------------) AKA: ----------------- ) Date of Offense: _;3;.:../6/=20;..;;l;;:;.2 ________ _ 

36 ---) s.c. Code § : 16-03-0010. 0020 

CDRCode#: 0116 ---) -------------
) 
) 

--------l 
•CDL YesD NcD CMVYesD NoD HazmatYesD NcD 

SENTENCE SHEET 

In disposition of the said indictment comes now the Defendant who was 
TO: Volumarv Manslaudlter 

p( CONVICTED OF or 0PLEADS 

in violation of § 16-03-00SO of the S.C. Code of Laws, bearing CDR Code# _0...,.2_11 __ _ 
0 NON-VIOLENT-1'] VIOLENT 0SERIOUS ~OST SERIOUS 0Mandatory GPS(CSC ~§17-25-45 

w/minor 1st or Lewd Act) 
D As Indicted. 'tgl.esser Included Oftense. ODefendant Waives Presentment to Grand Jury. (defendant's initials) 

D)Alitjlt.omm~:iatieRS..QJr Recommendation. D Negotiated Sentence, D Recommendation by the State. 

SCBar# 

~ 
and/or to pay a fine of$ and/or payment 

of$ ; plus costs and assessments as applicable•; the balance is suspended probation for { - YS. 
months/years and ~J&t to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which are incorporated by reference. 
D J:ONCURRENT or D CONSECUITVE to sentence on: 
Q'°'Tbe Defendant is to be gi\'en credit for time sen'ed pursuant to S.C. Code § 24-13-40 to be calculated and applied 
by the State Department of Corrections. 
0 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code§l7-25-135. 

Pursuant to 18 U.S.C Section 922,it is unlawful for a penoo convicted of a violadoo of Section 16-25-20 or 16-25-65 (Criminal 
Domestic Violence ) to ship,traosport,possess,or receive a firearm or ammunition. 

SPECIAL CONDmONS: 
0RESTITUTION: D Deferred O Det Waives Hearing D Ordered PTUP 
Total: $ plus 200/o fee: $ -----Payment Terms: ---------------0 Set by SCDPPPS 

.Recipient: 

*Fine: $ ------§ 14-1-206 (Assessments 107.5 %) $ 
§ 14-1-2 ll(A)( I )(Conv. Surcharge) $100 -$$.,.........l'p,.~r.,..,1-.-.c-ro,---
§ 14-l-2ll(A)(2)(DUI Sun:barge) $100 ~~ 
§ 56-5-2995 (DUI Assessment) $12 $ 
§ 56-1-286 (DUI Breath Test) $25 _$ _____ _ 

Proviso 47.9 (Public Def/Prob) $500 $ 
§ 14-1-212 (Law Enforce. Fwtding) $25 -s"---;-2..<\P-rj-.(-}D,,,....--
§ 14-1-213 (Drug Court Surcharge) $150 $ 
§ 50-21-114(BUIBreathTestFee) $50 __,..$ ____ _ 

____ days/hours Public Service Employment 

ObtainGED 0 
Attend Voe. Rehab. or Job Corp. 
May SCIVC W/E begining 
Substance Abuse Counseling D 
Random Drug/ Alcohol testing D 
Fine may be pd. in equal. consecutive weekly/monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 

§ 5~5-2942(]) (Vehicle Assessment) $40/ea $ D Appointed PD or appointed other counsel. 
Proviso 90.5 (SC~JA ~~~e) $5 ~ § .ff 12 requires $500 be paid to Clerk 
3% to Co1mty (1fpaad m installments) $ • during ~batioo. 

TOTAL • s _ O---; \'1~ H.v 
Ciak of Coun/ Dq,uly Ciak ~1\\Q.,u;;j U\IY:Wcm,~~-dge···din·-~-od-g ;~_d •. g.e ~-r--•--·K(Uf ~;~ ~ . - .. 
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STATE Of SOUTH CAROLINA ~ / ) 

COUNTY OF Hony ~ 
STATE • r' VS. ) 
__ __;_· ____ .;;.;AJ;;.;;rm;;;;:~;;;;;odo.;;;..;;..;;K.;;;..Cb=es.;;.;stn;;;;.;ut;;.;_ _____ ) 

AKA: -----------------) 
Race: BLACK Sex: M _ _ 3;_;6 __ ) 

i------) 
) 
) ________ ) 

Addres.,: J. Reuben Long Detention 

City,State,Zip: r ..... -s ..... c .... ~=f&:=2=~-------
*CDL YesO NcD CMVYesO NoD HazmatYesO NcD 
Ill disposition of the said iodictment comes now the Defendant who was 
TO: Murder/ Attempted Murder 

IN THE COUWF (;ENERAL SESSIONS 

INDICTMENT/CASE#: 20l2GS2603ll6 

A/W#: M350859 

Date of Offense: .....:3:..:../612=0;.::;12=----------
s.c. Code § : ___;;_;16-0~3...;.-00_2_9 _______ _ 
CDRCode#: __;3_4.:..10 ________ _ _ _ 

SENTENCE SHEET 

~ CONVICTED OF or 0PLEADS 

in violation of § 16-03-0029 of the S.C. Code of Laws, bearing CDR Code# .,..3_,.4....,,..10=----
D NON-VIOLENf-~ VIOLENT 0SERIOUS ~MOST SERIOUS 0Mandatory GPS(CSC 0§17-25-45 

w/minor 1st or Lewd Act) 
OLes.,er Included Offense. OI>etendant Waives Presentment to Grand Jury. (defencbmt's initials) 

or RecoJWUendation. D Negotiated Sentence, D Recommendation by the State. 

Attorney for Defendant SCBar# 

~.,_~~~W1!."!6i~00
~ 

V4'11W11Re1ttl!s~ri't,•r O un the~~~~~ years ....._ __ 
and/or to pay a fine of$ ; provided that upon the service of days/months/years ~d/or ~nt 

of$ ; plus costs and assessments as applicable*; the balance is suspended probation for I L - ~Yr. 
months/years and - to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which are incorporated by reference. 
CJ >ONCURRENT or D CONSECUTIVE tq sentence on: 
0" The Defendant is to be given credit for time sen·ed pursuant to S.C. Code § 2-i-n-io to be calculated and applied 
by the State Department of Corrections. 
D The Defendant is to be placed on the Central RegisUyofCbild Abuse and Neglect pursuant to S.C. Code§l7-25-l35. 

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal 
Domestic Violence ) to sbip,transport,possess,or receive a firearm or ammunition. 

SPECIAL CONDfflONS: 
[]RESTITUTION: D Dererrect O Det Waives Hearin& D Ordered PTUP 
Total: $ plus 20% fee: s -----
PaymeotTerms: ---------------
0 Set by SCDPPPS ------------

Recipient: - ------ ----------
* F" me: 
§ 14-1-206 (Assessrnmts 107.5 %) 
§ 14-1-21l(AXl)(Conv. Surcharge) 
§ 14-l-21 l(A)(2) (DUI Sun:harge) 
§ 56-5-2995 (Dill ASSl"S"!Sllalt) 
§ 56-1-286 (DUI Breath Test) 
Proviso 47.9 (Public Det7Prob) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14-1-213 (Drug Court Sun:harge) 

§ 50-21-l 14(BUI Breath Test Fee) 
§ 56-5-2942(1) (Vehicle Assessment) 
Proviso 90.5 (SCCJA Surcharge) 
3% to County (if paid in installments) 
TOTAL 

$ 
$ 

$100 s ,ro.cn 
$100 $ ------$12 $ ------$25 $ $500 _$ _____ _ 

s2s s ~c1D 
$150 $ $50 _$ _____ _ 

$40/ea $ s5 -s-=--...,_..-::::,,:.,----
s 

___ days/hours Public Service Employment 

ObtainGED D 
Attend Voe. Rehab. or Job Corp. 
May serve W/E begining 
Substance Abuse Counseling 0 
Random Drug/Alcohol testing D 
Fine may be pd. in equal coosecutive ~ /monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 

Other: - - -------- - --- - -

O Appointed PD or appointed other counsel. 
§ 47.12 requires $500 be paid to Clerk 
during probation. 

Clerk of Cow1/ Deputy Clerk 
.. f Presiding Judge 

~eA11.M--¥w1""-"....:.1,1-Mo1~,111!4~...1.1JL.l'I {)l Judge Code: --------irl-(.L...JY-~~---
t"I • . • • - . . . .. "- ·-· 
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STATE OF SOUTH CAROLINA (:j / ) 
COUNTY OF Hony ) 
STATE , ------=vs-=-=--------- ) 

·,. ~- . • ArmandoK.Cbestnut ) --:-=,-,-------------------) AKA: -----------------) 
BLACK Sex: M 36 ----) 

-----) 
) 
) ________ ) 

IN THE CO°IOF GENERAL SESSIONS 

INDICTMENT/CASE#: -=20;;.;;1=2G=S=2=60..;;..;3;..;;1=17'-----
A/W#:. M350860 
DateofOfl'ense: ~3~~~2~0~12~--------
s.c. Code § : _16-_23_-04_1_0 _______ _ 
CDR Code#: _0_122 __________ _ 

SENTENCE SHEET 

*CDL YesO NcO CMV YesO Nc0 Hazmat YesO Nc0 
locmposition of the said~ comes now the Defendant w was 
TO: WeaPODS / Poi.ntil12 and presentin2 firearms at a person C-.s:J 

~ CONVICTED OF or 0PLEADS 

in violation of § 16-23-0410 of the S.C. Code of Laws. bearing CDR Code# _0_1_22 __ _ 
~ NON-VIOLENT-0 VIOLENT 0SERIOUS 0MOSTSERI0US 0Mandatol)'GPS(CSC 0§17-25-4.S 

w/minor 1st or Lewd Act) 
The charge is: 8{ As Indicted. OLesser Included Offense. ODefi:ndant Waives Pn:sentment to Grand Jwy. ( defendant's initials) 
The plea is: D Without Negotiations or Recommendation, D Negotiated Sentence, D Recommendation by the State. 

C:::.. ~ ~/Defendant Attorney for Defendant SC Bar# 
ATTEST: -_<....::.:.;: ~S 

: theDeferutaot is commited 4. !t!'" State Department or Corrections, D County Detention Center, 

for a determioate term of ..S- 1 a th 'years or D under the Y outhfu1 Offender Act not to exceed years 
and/or to pay a fine of$ ; provided that upon the service of days/months/years and/or payment 

of$ ; plus costs and assessments as applicable•; the balance is suspended probation for --------

~

n and ~,J&t to South Ca,rolina Department of Probation, Parole and Pardon Services standard conditions of 
p · n, which are incorporated by. reference. / '\ G' (' ') {" / '.J. 

ONCURRENT or O CONSECUTIVEtosentenceon: ~()kl J ,.R'\rt:3/ fci-3//(, 
The Defendant is to be gi,•en credit for time served pursuant to S.C. Code § 2,1-1340 to be calculated and applied 

by the State Department of Corrections. 
D The Defendant is tobe placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code§l7-25-l35. 

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-2515 (Criminal 
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition. 

SPECIAL CONDfflONS: 
0RESTITUTION: D Defund D Det Waives Deanna D Onlend PTUP 

Total: S ----- plus 200/o fee: s 
Payment Tenm: ---------------0 Set by SCDPPPS 

Recipient: -----------------
•P-me: 
§ 14-1-206 (Assessments 107.5 %) 
§ 14-l-2ll(AXl)(Conv. Surcharge) 
§ 14-l-21 l(AX2) (DUI Surcharge) 
§ 56-S-2995 (DUI Assessrneot) 
§ 56-1-286(DU1 Breath Test) 

Proviso 47.9 (Public Def/Prob) 
§ 14-1-212 (Law Enforce. FWlding) 
§ 14-1-213 (Drug Court Sun:harge) 

§ 50-21-l 14(BUI Breath Test Fee) 
§ 56-5-2942(1) (Vehicle Assessment) 
Proviso 90.5 (SCCJA Surcharge) 
3% to Cotmty (if paid in installments) 
TOTAL 

$ 
$ 

swo s (tr).OD 
$100 $ 
$12 $ 
$25 $ 
$500 $ 
$2S $ 
$150 $ 

tl5 ·0D 
$SO $ 
$40/ea $ 
ss -$~--fi~PI---

$ 

Clc:rk of Court/ Deputy Clerk 

r-~•--~ .. idNlrv~ 

_ ___ days/hours Public Service Employment 

ObtainGED 0 
Attend Voe. Rehab. or Job Corp. 
May serve W /E begining 
Substance Abuse Counseling D 
Random Drug/ Alcohol testing D 
Fine may be pd. in equal consecutive weekly/monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 
Other: 

D Appointed PD or appointed other counsel. 
§ ~7.12 requires $500 be paid to Clerk 
during probation. 
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S'.l'ATE OF SOUTH CAROLINAHony ~ 
COUNlYOF 
STATE VS. ,.. 

AKA: 

Race: 
DOB: 

' . Armando K Chestnut 

. .. . . 

- -

36 

Ad~ 
City,S =r-=====.:==...;;=~----
DU#: SID#: 
*CDL YesD NcD CMVYesD NoO 
In disposition of the said indictment comes now the 
TO: Assault / Assault & BatteIV 2nd deJ,?ree 

../ IN THE CO'I OF GENERAL SESSIONS 

INDICTMENT/CASE#: 2012GS2~ "31( 5( 

A/W#: :r,t3SOU9 t(l350~6 I 
Date of Offense: ....;3;.:./6/2=0=12;:_ _______ _ 

S.C. Code § : 16=&.,.«>29 16 -~ - 210 ( (,,) 

CDR Code #: "12ttO'"" ~ 3 l-/ "3 2. 

SENTENCE SHEET 

~ CONVICTED OF or 0PLEADS 

in violation of § 16-03-0600(0)(1) of the S.C. Code of Laws, bearing CDR Code# .,..3 __ 4 __ 13..,__ __ 
0 NON-VIOLENT-0 VIOLENT 0SERIOUS 0MOST SERIOUS 0Mandatoiy GPS(CSC 0§17-2S-45 

w/minor 1st or Lewd Act) 
The charge is: D As Indicted. 5Lesser Included Offense. ODetendant Waives Presentment to Grand Jwy. ( defendant's initials) 
The plea is: D~UIUf_!e otiations or Recommendation. D Negotiated Sentence, 0 Recommendation by the State. 
A 

_J Defendant Attorney for Defendant SC Bar# 

I rr State Department of Corrections, D County Detention Center, 

for a determinate term of g or D under the Youthful Offender Ad not to exceed years 
and/or to pay a fine of$ ; provided that upon the service of days/months/years and/or payment 

of S ; plus costs and assessments as applicable*; the balance is suspended probation for --------

months!! and ~J&t to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 

· n, which are incorporated by reference. 1 A I ') _J' r_ "6 ~/ {Sd ?// 
CONCURRENT or O CONSEctmVE to sentence on: ,"\ 'V IOI-V.:V "o( .... J 5--'~ 
The Defendant is to be given credit for time sen·ed pursuant to S.C. Code § 2.J-13-W to be calculated and applied 

by the State Depanment of Corrections. 
0 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pwsuant to S.C. Code§17-25-135. 

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-2!-lO or 16-25-6! (Criminal 
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition. 

SPECIAL CONDmONS: 
0RESTITUTION: 0 Deterred D Det Waive. Heartna O Ordered PTUP 
Total: S plus 200.4 fee: s ___ _ -----PaymeotTerms: ____________ __ _ 

0 Set by SCDPPPS 

Recipient: 

•rme: 
§ 14-1-206 (Assesmients 107.S %) 
§ 14-1-21 l(AXI) (Conv. Surcharge) 
§ l4-l-2l l(AX2) (DUI Surcharge) 
§ 56-S-299S (DUI Assessment) 
§ S6-l-286 (DUI Breath Test) 
Proviso47.9 (Public Def/Prob) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14-1-213 (Drug Comt Sun:harge) 

§ 50-21-114(BUI Breath Test Fee) 
§ S6-S.2942(J) (Vehicle Assemuent) 
Proviso 90.5 (SCCJA Surcharge) 
3% to County (if paid in installments) 
TOTAL 

$ 

$ 
$100 $ 1(0.(ID 
$100 $ $12 -.,,..$ _____ _ 

$25 $ ------$500 $ 
$25 --,$;..-.+,~ofP.!11-t.(J~lt)-+----

$150 $ _;_ _____ _ 
$50 $ 

S40tea ---'-s 

1

-~-~-

0
-

S5 $ , 

$ • 

$ ' 

---- days/hows Public Service Employment 
ObtainGED D 
Attend Voe. Rehab. or Job Corp. 
May serve W/E begining 
Substance Abuse Counseling 0 
Random Drug/ Alcohol testing O 
Fine may be pd. in equal. consecuti,·e wee.k.ly/monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 
Other: 

0 Appointed PD or appointed other counsel. 
§ ~ 7. 12 requires $500 be paid to Clerk 
during probation. 

Presiding Judge 
Judge Code: 
('t __ ... __ .... "' - · -· 




