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APPELLANT’S STATEMENT OF ISSUES ON APPEAL
1.

Whether the court erred by denying appellant’s pre-trial request to represent himself
pursuant to Faretta v. California, 422 U.S. 806 (1975), since this record shows appellant was
capable of representing himself and he even exhibited an uncanny understanding of the rules
of evidence prior to trial, and the court’s refusal to allow appellant to represent himself,
citing Indiana v. Edwards, 554 U.S. 164 (2008), was erroneous? '

2.

Whether the court violated appellant’s right to Due Process by relying on the pre-trial
testimony of Dr. Price about appellant’s ability to represent himself since appellant was
evaluated by Dr. Price with the clear understanding that Dr. Price would exclusively be a
penalty phase mitigation witness for him, particularly where one of appellant’s two attorneys
joined in appellant’s objection to Dr. Price’s pre-trial testimony under these circumstances?

3.

Whether the trial judge erred, in violation of appeliant’s rights under the Sixth,
Eighth, and Fourteenth Amendments, by improperly limiting defense counsel’s attempt to
voir dire the jurors regarding their views on the death penalty, since this rendered appellant’s
trial fundamentally unfair? _

4.

Whether the trial judge erred when he found Juror #54 unqualified to sit as a juror
where she was a qualified juror under Wainwright v. Witt, 469 US. 412 (1985), since her
views on the death penalty did not prevent or substantially impair the performance of her
duties as a juror in accordance with her instructions and her oath?

5.
Whether the trial court erred by refusing to dismiss the indictments against appellant
where the State’s failure to comply with the Interstate Agreement on Detainers Act (IAD)

rendered the indictments without force in effect?

(FBOA, pp. 1-2).



RESPONDENT’S STATEMENT OF THE CASE

An Edgefield County Grand J ufy indicted appellant, Steven Louis Barnes, in August
2005 for the kidnapping of Samuel J. Sturrup. (R. p. 2363-64). The Grand Jury also
subsequently indicted appellant in December 2005 for the murder of Samuel J. Sturrup. (R.
p. 2365-66). On December 13, 2005, the State noticed appellant of the intent to seek the
death penalty. ( R. p. 2348). Robert J. Harte, Esq., and Davi;i B Tarr, Esq., represented
appellant. The Honorable J. Cordell Maddox was originally vested with original jurisdiction
over the case on October 31, 2005. However, on January 25, 2010, the Supreme Court of
South Carolina rescindeci the order appointing Judge Maddox and appointed the Honorable
. R. Knox McMahon to preside over the proceedi-ngs. (R. p. 2349).

jury selection for appellant’s trial began Monday, November 8, 2010. A jury was
impaneled and sworn on Thursday, November 11, 2010. On Saturday, November 13, 2010,
- the jury returned a verdict of guilty as charged. (R. p. 1546, line 7 - p. 1549, line 1). judge
McMahon observed the mandatory twenty-four (24) hour break, pursuant to S.C. Code § 16-
3-20 (B), before beginning the penalty phase on Monday, November 15, 2010. (R. p. 1551,
line 9- p. 1552, line 3). On Wednesday, Novembgr 17, 2010, the jury returned.a verdict
finding two aggravating circﬁmstances — kidnapping and physical torture — and
recommended a sentence of death. (R. p. 2330, lines 2-19; pp. 2361-2362 [verdict forms]).
Judge McMahon found “as an affirmative fact that the evidence of this case warrants the
imposition of the deéth penalty and its imposition is not- aresult of prejudice, passion, or any

other arbitrary factor.” (R. p. 2338, lines 16-24). Judge McMahon then sentenced appellant



to death for the murder of Samuel J. Sturrup.' (R. p. 2338, line 25- p. 2339, line 15). This

appeal follows.

! In light of the conviction and sentence for murder, the judge did not impose a
sentence for the kidnapping conviction. See State v. Inman, 395 S.C. 539, 544, 720
S.E.2d 31, 34 n. 1 (2011) (noting no sentence imposed on kidnapping conviction where
defendant “sentenced for the related murder™); Owens v. State, 331 S.C. 582, 585, 503
S.E.2d 462, 463 (1998) (pursuant to S.C. Code § 16-3-910, sentence for kidnapping
should be vacated where defendant also sentenced for murder). See also S.C. Code § 16-
3-910 (one convicted of kidnapping “must be imprisoned for a period not to exceed thirty
years unless sentenced for murder as provided in Section 16-3-20.7).

3



RESPONDENT’S STATEMENT OF FACTS

On Labor Day, September 3, 2001, the following events occurred, beginning in
Augusta, Georgia, and endingin aremote field in Edgefield, South Carolina, with the murder
of sixteen year old Samuel J. Sturrup. The evidence presented at trial demonstrated that
appellant repeatedly beat and caused others to beat the victim over missing money; taunted
the victim with aeath; took him across the state line in the trunk of an automobile; marched
him out to an open field; ordered another to shoot victim first before ultimately firing a bullet
to the back of victim’s head and watching him die.

Events in Georgia

On September 3,2001, seventeen year old Richard Cave was at his home in Augusta,
Georgia with his friend and classmate, eighteen year old Antonio Griffin, when he received
aphone call from appellant. (R. p. 1146, lines 1-12). Cave testified he met twenty-three year
old appellant through a friend and began hanging around appellant becauée of “females,
money, and [a] car,” and also because they would go to clubs together where appellant would

péy. (R. p. 1142, line 4 - p. 1145, line 19).> Barnes told Cave and Griffin to come to the

? In the penalty phase, several women (Norman, Thatcher, Butler, Lott, McCarty and
Braswell) testified that Barnes ran an escort service and also sold drugs. The women also
recounted multiple instances of beatings and abuse from Barnes; of Barnes directing them
to inflict violence on each other; instances where Barnes used bats, a Taser, boots, and
other objects to inflict serious injury; and instances of Barnes brandishing guns, a hatchet,
and making threats against them and their families. (See R. p. 1862, line 13 - p. 1864,
line 5; p. 1870, line 13-p. 1877, line 13; p. 1882, lines 19-24; p. 1884, lines 16-26; p.
1890, lines 3-25; p. 1893, line 1 - p. 1894, line 16; p. 1904, line 7 - p. 1906, line 21; p.
1911, line 3 - p. 1915, line 7;1947, line 7 - p. 1950, line 22; p. 1965, lines 2-23;p. 1969,
line 11 - p. 1970, line 10; p. 1984, line 10- p. 1990, line 20). (See also R. p. 1825, line 21
- p. 1826, line 6). He also used the fact the victim was murdered to threaten Braswell.
(R. p. 1990, lines 17-24, “... he told me I was going to die the same way the 16-year-old
died here in South Carolina, and he knew about my mom and my daughter and where

4



“Green House” on Cherry Street. (R. p. 1147, lines 3-10). Cave and Griffin testified that
Cave’s stepfather dropped the two off at the house at approximatel}-l 10:00 p.m. (R. p. 1147,
line 11-15; p. 1158, lines 23-25; p. 1253, lines 1-1-7). When the two arrived, appellant was
in an argument with sixteen year old Safnuel Sturrup over money. (R. p. 1149, lines 6-14).
Neither Cave nor Griffin knew him by name at that time. (R. p. 1149, lines 15-25; p. 1253,
line 21- p. 1255, line 20). Cave and Griffin both testified that appellant, a/k/a “Big Man,”
was repeatedly asking victim, “Where’s [sic] the money was, where the cheese was?”” while
Victim responded he “didn’t have the money.” (R. p. 1150, lines 1-22; p. 1254, lines 15-22).
Cave testified Barnes began hitting the victim with his “fist, a bole, and a shock absorber.”
(R. p. 1150, lines 22-24). Cave testified that he saw Barnes’ brother, Willie Harris, at the
house; (R. p. 1151, lines 20-24), and that one of appellant’s “girlfriends,” Charlene Thatcher,
a’/k/a “China,” was already at the house when Cave and Griffin arrived. (R. p. 1257, linés
8-24).

Thatcher later testified, after Cave and Griffin that Barnes had picked her up earlier
that day and told her they. were “going on a mission.” (R. p. 1317, lin;:s 10-17). She testified
Harris arrived with victim and Harris, victim and Barnes stayed outside while she stayed
inside the house. She testified that Cave and Griffin arrived later. She also testified that she
heard Barnes order Cave and Griffin to fight victim. (R. p. 1317, line 23 - p. 1318, line 24).

Cave testified that Barnes told him and Griffin to “jump on” victim. (R. p. 1153, line
4-7). Griffin testified that he was confused, but admitted to fighting victim: “I guess Sam

thought we was going to jump on him for real, all of us together right there, and he swung

they stayed.”).



and hit me, we got to fighting. [ admit it, me and him started fighting, but the ﬁgh_t didn’t last
long. They broke it up.” (R. p. 1255, line 22 - p. 1256, line 4). Barnes then continued hitting
victim in the face and chasing him, asking him where the money was, while victim continued
to say he didn’t have it. (R. p. 1256, lines 16-25).

Gﬁfﬁn testified that while Barnes asked victim about the money, victim mentioned
Harris. Harris became angry, they argued, and ultimately Harris forced a gun into victim’s
mouth. (R. p. 1259, lines 11-24). Griffin testified Barnes stopped Harris from shooting. (R.
p- 1260, lines 3-4).

Griffin and Cave both testified that victim at one point blamed Thatchgr. (R.p. 1154,
lines 9-16; p. 1257, lines 8-11). Griffin testified that Barnes called Thatcher from the house
and “started beating her with a broom,” causing her to fall back through a screen door. (R.
p. 1257; lines 13-17). Griffin further testified that Barnes made Thatcher empty her purse,
and told her that if Barnes was lying, to hit victim with the broom or he would begin to beat
her again. (R. p. 1258, lines 2-18). Griffin testified that Thatcher got the broom and was
“tapping on” victim, but Barnes-ordered her to hit him harder. (R. p. 1258, lines 22-25).
Thatcher testified that Barnes told her to hit victim “with a large metal object that looks like
a wrench, but it’s really large,” and that she doesn’t recall hitting victim with the broom;
however, Thatcher testified that it was Harris who hit her with a broom and Harris had also
tried to “sho-ve itup my private area.” (R. p. 1322, line 23 - p. 1323, line 12; p. 1352, line 22
- p. 1353, line 3).

Both Griffin and Thatcher testified that Harris eventually left and did not come back,

“and that they did not see him the rest of the night. (R. p. 1260, lines 10-14; p. 1323, lines 20-



25).

Barnes continued to ask about his money, and victim eventually changed his story to
say that he had the money at his house. Griffin and Cave testified that he told Barnes the
money was behind the toilet, and Thatcher testified that victim had claimed the money was
undgr his bed. (R. p. 1154, line 19-20; p. 1261, lines 6-14; p. 1321, lines 10-15). Barnes
stated they would go to victim’s house and look for the money, and made threats about
killing victim’s family. (R. p. 1154, line 21-24; p. 1262, lines 4-8). Victim then returned to
saying he did not have Barnes’s'money, and that he just wanted to stop the beating. (Tr. p.
1155, lines 3-12; p. 1262, line; 16-18). -

Griffin and Thatcher testified that Barnes then decided he, Griffin, Cave, and
Thatcher were “goiné for a walk,” and made them walk out to the nearby train tracks, forcing -
victim to walk in front of them. (R. p. 1263, lines 2-6; p. 1264, lines 3-4; p. 1325, lines 13-
20). When they stopped, Barnes handed Thatcher a gun and told her to shoot victim. Griffin
testified that Barnes told Thatcher: “Bitch, if yéu don’tkill him, I’m going to let him kill you,
because one of you all got my mohey.” Thaftcher and Griffin both testified that she pleaded
with Barnes to stop. (R. p. 1264, lines 3-14; p. 1325, line 21 - p. 1326, line 1). They also
testified that Barnes then acted as if he was gding to give victim the gun and let victim shoot
Thatcher. Thatcher again pleaded and begged with Barnes, and Barnes started laughing and
said he wasn’t going to let victim shoot her. (R. p. 1264, lines 15-21; p. 1326, lines 14-21).
Griffin testified Barnes asked Cave and himself if they wanted to shoot Victim, again
laughing. (R. p. 1264, lines 22-24).

Eventually, the four returned to the Green House. Thatcher testified that Barnes said,



“You’re going to kill him.” (R. p. 1327, lines 17-20).- Thatcher also testified Barnes said
“someone is going to die,” and told victim, “[y]ou’re going to die,” and asked him,“what do
you want for your last meal?”” (R. p. 1328, lines 10-24; p. 1329, lines 21-24).

Cave, Griffin, and Thatcher each testified that Barnes made a phone call, ana shortIy
after, Julio and Alex Hunsberger, two brothers that Barnes knew, arrived. R.p.1 156,.1ines
1-23; p. 1265, lines 13-25; p. 1329, lines 2-9). Victim said that he wéntcd to go home, and
Barnes said he would take him home. (R. p. 1157, line 14-17). Griffin testified they were
then told to get insicie Barnes’ car, a white Caprice. (R. p. 1266, lines 12-17). (See also R.
p- 1157, lines 18-23; p. 1330, lineg 14-19). Thatcher testified that she saw Barnes tell victim
to get in the Hunsbergers’ trunk. (R.'p. 1330, lines 5-13). Barnes theﬁ got into the car with
Cave, Griffin, and Thatcher, and drove behind the Hunsbergers as they led the way to South
Cafolina and the open field where victim would die. (R. p. 1331, line 16- p. 1332, line 20).
(See also R. p. 1268, lines 15-17).

Events in South Carolina

With the Hunsbergers driving in front, the two cars drove down a dirt road and into
an open, grassy area, then down a narrow path into a bigger, open field. (R. p. 1161, lines 2-
205 p. 1268, lines 15-25; p. 1332, lines 2-20). Neither Cave, Grifﬁn, nor Thatcher kne\;v
where they were. (R. p. 1164, lines 13-17; p. 1268, line 25 - p. 1269, line 1; p. 1332, lines
5-7). Each testified that Barnes told them to get out the car, that Barnes got victim out of the
trunk of the Hunsbergers’ car, and that Barnes told victim to walk in front of them. They

continued walking, hopped a fence, and eventually Barnes had them stop. (R. p. 1 163, line



4 -p. 1165, line 10; p. 1270-, lines 10-20; p. 1333, lines 1-22). Thatcher testified that Barnes
told victim, “Pick a-place to die.” (R. p. 1333, line 25).
- Barnes told each of them that they had to shoot victim or they would be killed. (R.
p. 1165, lines 13-25; p. 1336, lines 2-5). Cave, Griffin, and Thatcher each testified that
Thatcher was given the gun first. (R. p. 1166, lines 1-2; p. 1270, lines 23-25; p. 1336, lines
6). Cave testified that Thatcher was crying, and that Barnes stood behind her With his arms
around ﬁer, saying to shoot or she was going to die. (R. p. 1166, lines 5-22). Griffin also
testified that Tha‘;cher was crying and that Barnes came behind Thatcher and aimed for her.
(R. p. 1271, lines 18-22). Griffin stated that victim then backed up again and Thatcher shot.
(R. p. 1‘271, lines 23-25). Thatcher testified that Barnes had a gun to her back, one arm
around her, and held her hand, making her shoot victim while she covered her eyes. (R. p.
1336, lines 12-22). Thatcher’s shot was aimed to, and hit, the stomach. (R. p. 1336, lines
24-25). Cave testified that victim “grabbed his stomach and hit the ground.” (R. p. 1167,
line 5). Cave testified that he did shoot after Barnes had threatened him that if he didn’t
shoot, he would “end up like Sam.” (R. p. 1167, lines 6-19). Cave testified that after he shot,
~ he handed the gun to Griffin, who shot, then Barnes instructed them to go back to the car. (R.
p. 1183, line 6 - p. 1184, line 5). He also testified that he heard four more shots after he left,
and that Barnes was the last one to shoot, and was the last one back. (R. p. 1184, line 17-p.
1185, line 4).
Griffin testified that after Thatcher shot the gun, one of the Hunsbergers took the gun
and shot, and victim fell to the ground. (R. p. 1271, line 23 - p. 1272, line 4). Griffin testified

that Hunsberger then gave Griffin the gun, and Griffin shot at the ground. (R. p. 1272, lines



4-9). Griffin then handed Cave the gun, Cave shot next, and the other Hunsberger brother
then shot with his own gun. (R. p. 1272, lines 11-12). Barnes then got the gun and told them
to go back to the car. Griffin testified that he heard another shot and then mmed and saw
‘Barnes and Thatcher together come out of the woods. (R. p. 1272, lines 13-18).

Thatcher testified that after she shot, she passed Barnes the gun, and that Barnes shot
victim in the head. (R. p. 1337, lines 4-20). She stated that she and Barnes were the last to
leave because Barnes stayed and watched victim die. (R. p. 1338, lines 6-14).

Cave, Thatcher, and Griffin each testified they then went back to the Hunsbergers’
trailer. (R. p. 1168, lines 4-16). Griffin testified that he asked in the car on the way to the
trailer, how Barnes knew victim wasn’t “going. to get up, try to go ask for help or
something,” to which Barnes replied, “[e]verything’s straight,* he had “shot him in the head”
and “he ain’t going to get up.” (R.} p. 1273, p. 4-15). Cave testified that at the trailer, he also
asked how Barnes knew victim wouldn’t run to the nearest house, and Barnes told Cave “not
to worry about it because he shot Sam in the head and watched him die.” (R. p. 1168, line
17 - p. 1169, line 6). Griffin testified that Barnes asked “How do you all feel?” and when
Griffin responded “all right,” Barnes asked if Griffin could do i‘t again, then just started
laughing. (R.p. 1273, line 18 - p. 1274, line 5). Cave and Griffin both testified that Barnes
directed that Griffin throw a bag with the guns into the water as they crossed the bridge back
into Georgia. (R. p. 1170, lines 10-18; p. 1274, lines 13-21). The group then went back to
the Green House, where Barnes had them stay the night. (R. p. 1171, lines 17-22; p. 1274,
lines 22-23; p. 1341, lines 12-16).

The next morning, Barnes dropped each of them off. They each testified that Barnes
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had their clothes collected and gave the clothes to Griffin for him to burn. Griffin stated that
he followed Barnes’ instructions and burned the clothes in his backyard. (R. p. 1172, line 17-
p-1173,1ine 3; p. 1275, lines 5-11; p. 1276, lines 3-7; p. 1341, lines 20-24). Cave and Griffin
testified that Barnes told them to keep their mouths shut, or they would end up like victim,
and that the police would have no réason to suspect anybody but Barnes, as he was the only
one in the group who knew victim. (R. p. 1171, line 25 - p. 1172, line 16; p. 1275, lines 13-
24). Thatcher testified that Barnes told her “many times” that he would kill her if she ever
talked about it. (R. p. 1342, line 16 - p. 12343 line 1).

Mrs. Shirley Sturrup testified that she last saw her son leaving theirhome witﬁ Harris.
Victim stated he was going for a cookout. She became worried about her son when he did
not timely return, and began looking for him, eventually filing a missing person report. She
also went to appellant’s home but appellant denied seeing the victim or knowing where he
may be found. (R. p. 1373, line 23 - p. 1375, line 2; p. 1376, line 22 - p. 1380, line 7).

4Victim’s whereabout remained a mystery to victim’s family for several months.

Griffin testified that at some point after the murder but before the discovery of the
remains, appellant called with his own discovery. Appellant told Griffin that he had found
bits of paper in the yard. (R. p. 1279, lines 3-7). Appellant concluded his dogs had likely
torn the missing money and victim did not take the money after all. However, he said,
“what’s done is déne.” (R. p. 1279, lines 9-18).

Discovery of the Remains
In November of 2001, Grover Dais Jr. was cleaning his property and found what

appeared to be a human skull. He called local law enforcement. (R. p. 1087, lines 16-21).
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Investigators thereafter searched the property and found several other bones, as well as a pair
of blue jean pants, a belt with the name “Samuel” inscribed, keys, a Bi-Lo card, a dollar bill
and cigarette lighter. (R. p. 1107, line 1 - p. 11 10, line 23). Information obtained from the
Bi-Lo card led to a suspected identification. (R.p. 1113, lline 8 - p. 1114, line 15).

Dr. Joel Sexton performed the autopsy on the remains. Eventually several bones were
recovered: lower leg bones, an upper left leg bone, the femur, part of the left pelvis, part of
the left shoulder bone, the skull, and some vertebral bodies from the neck and chest region,
all from one skeleton. (R. p. 1207, lines 14-21). Dental records were used to confirm the
identification. (Tr.p. 1209, line 6 - p. 1210, line 13). Appellant also stipulated the rerﬁains
were that of victim Samuel Sturrup. (R. p. 1210, line A1 4-18). Dr. Sexton further testified
that specific details on the injuries or the victim’s height or age were impossible to determine
because bones “had been eaten on each end” and “gnawed away” by animals. (R. p. 1211,
lines 12-22; p. 1212, lines 6-16). However, a gunshot wound to the back of the skull was
visible along with the bullet. (R. p. 1212, lines 21-24). Further, there was enough tissue
remaining to indicate clotting whicﬁ allowed Dr. Sexton to opine the gunshot wound was
received while the victim was still alive. (R. p. 1213, lines 2-7; p. 1219, lines 10-14; p. 1225,
lines 2-7). From the angle of the wound, Dr. Sexton testified that the shooter had to be in
a position higher t-hanAthe victim. (R.'p. 1220, lines 3-21). Dr. Sexton opined that the cause
of death was the gunshot wound to the back of the head. (R.p. 1218, line 14 - p. 1219, line

17; p. 1224, line § - p. 1225, line 7).
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ARGUMENT
L
The recorci well supports that the trial judge did not abuse his discretion in denying
appellant’s request to proceed pro se where the evidence demonstrated a long history
of mental disturbances resulting in voluntary and involuntary mental health
treatment, and appellant’s psychiatrist testified that appellant’s then existing mental
illness and cognitive deficiencies would limit and/or interfere with appellant’s ability
to effectively represent himself at trial.
Relevant Facts:

Judge McMahon held a hearing on Friday, November 5, 2010, to address pre-trial
motions in anticipation of beginning capital véir dire proéeedings on Monday, November 8,
2010. Defense counsel Robert J. Harte, Esq., and David B. Tarr, Esq., represented appellant.
(R. p. 3, lines 12-20). Mr. Tarr announced that he had “about 13 motions™ to be addressed,
and also advised “at the end of these motions, our client’s indicated he had a fnatter he
wanted to address to the Court about some issues or issues at the Department of
Corrections.” (R. p. 3, lines 15-25). The trial judge agreed to hear from appellant at the
conclusion of counsel’s presentation. (R. p. 4, lines 1-5).

After ruling on multiple motions, the trial _judgé addressed appellant diréctly and
inquired as to other motions. (R. p. 31, lines 13-19). The trial judge brought to his attention
that the representatives of the State and their staff were present in the courtroom. (R. p. 31,
lihes 20-23). Appellant stated he had two motiéns. The first, a motion to represent himself,

and the second, a motion on “ineffective assistance of counsel.” (R. p. 32, lines 2-24).

Appellant wished for the second to be heard ex parte given the privileged nature of the

3 Counsel’s reference at the November 5™ hearing to appellant’s motion concerning
“issues at the Department of Corrections,” remains unclear.
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substance to be discussed. (R p. 32, line 24 - p. 33, line 1). Appellant stated he was “not
doing this fof no delay tactics” and anticipated “proceeding with the jury process Monday.”
(R. p. 35, lines 19-21).

| After requiring defense counsel to place their qualifications on the record, (R. p. 34,
line 5 - p. 35. line 5), the trial judge again heard from appellant éoncerning his issues.
Appellant argued “it’s a Kimler versus Morrison issue about, you know, certain pretrial
matters, things not being investigated, witnesses, and things like that, of that namre,” and
specifically mentioned that the Hunsbergers were not subpoenaed for trial. (R. p. 36, lines
15-23). Mr. Tarr immediately offered, “we think this is probably something that should be -
handled ex parte.” (R. p. 36, lines 24-25). Petitioner then joined in counsel’s recitiest that
the matter be handled ex parte. (R. p. 37, lines 1-3). The solicitor had no objection. (R. p.
37, lines 4-6). The trial judge agreed to have the matter heard ex parte and cleared the
courtroom of solicitor’s office personnel! Further, he cautioned all security officers and
clerk’s office persohnel that they could not discuss the proceedings. (R. p. 37, 'line 11 -p.
38, line 3).

Appellant again asserted he had two motions — a motion to proceed pro se “and a
second motion for a motion for ineffective assistance of counsel.” (R. p. 38, lines 10-17).
The trial judge responded: “All right. Well, I’ve never heard exactly of a motion for
ineffective assistance of counsel. The only time I've heard of the - - ,” at which point
appellant interrubted and offered: “After trial, right?” (R. p. 38, lines 18-21). Thetrial judge
noted that such complaints were generally made tﬁrough a separate process and turnea

appellant’s attention back to the pro se representation motion. (R. p. 38, line 24- p. 39, line
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8). Appellant then asl;ed: “Would you like me to incorporate both things, both motions
together?” (R. p. 39, lines 15-16). The trial judge again attémpted to steer appellant back
to the pro se issue: “Well the first thing I need to decide, Mr. Barnes, is whether or not I'm
going to allow you to represent yourself” (R. p- 39, lines 17-19). The clerk of court then
placed appellant under oath. (R. p. 39, line 21 - p. 40, lin¢ 3).

Upon questioning, appellant advised the trial judge he was then thirty-two (32) years
old, and had an eleventh-grade education. (R. p. 40, line 7 - p. 41, hne 8). He advised the
trial judge he was previously gelf-employred, “a co-owner of this little car wash” and also
“sold cars.” (R. p. 41, lines 12-14). He also advised the trial judge he understood he was
charged with kidnapping and murder, and could receive the death penalty, life or thirty (30)
years imprisonment. (R.p. 41, line 18 - p. 42, line 11). He answered affirmatively that he
had been in a South Carolina court before as a defendant. (R. p. 42, lines 12-19). In fact, he
was in a jury trial before Judge McMaHon on a charge of throwing bodily fluids while in pre-
trial detention and  was convicted and sentenced to fifteen years imprisonment. State v.
Barnes, Unpublished Opinion No. 2010-UP-427 (S.C.Ct.App. filed October 11,2010). (See
also R.p. 1784, line 19 - p. 1785, line 23). Appellant acknowledged the prior litigation and
stated to the trial judge, “I was in front of you also, if I'm not mistaken.” (R. p. 42, lines 19-
20). The trial judge cautioned appellant, “we may know that, you and me may know that,
but our record doesn’t know that ... if it’s not put on the record, then if it ever goes up on
appeal, they don’t know you’ve been before the Court before.” (R. p. 42, line 21 - p. 43, line
4).

The trial judge then continued his questioning, asking if appellant had been
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represented by counsel. Appellant confirmed that he had consistently been represented by
counsel. (R. p. 43, line 6- p. 44, line 6). Appellant stated he understood he would be
required to abide by the rules of court, and stated he had a familiarity with the rules. (R. p.
44, line 7 - p. 45, line 6). When the trial judge advised that the attorneys may “know certain
motions to make, certain positions” to take from their experience that appellant would not
know, appellant stated:

... for the record, according to case law that I'm just discussing with my

attorney, that I understand hybrid representation, you know what I mean, in

South Carolina, you know, is not allowed, but due to the motion that I put in,

they can assist me if I run into problems with like some big words. Iwantto

make sure that the Clerk over there understands me.
(R. p. 45, lines 7-18).

The trial judge asked twice again if he understood, but appellant simply asserted he
was “willing to make the motions™ and asserted, “my rights is very important, too, and that’s
why I come forth to bring it to you today for adjudication as for representing myself.” (R.
p. 45, line 21 - p. 46, line 13). The trial judge asked if appellant “ever had to have any
mental evaluations,” to which appellant replied:

... that taser incident was traumatic ... [a]nd that’s another thing, I'd like to

put in a motion, you know, about the taser issue, by taking the position of

representing myself, that really bothered me for some time.

I’m mentally sound through this trial. I don’t have any mental health
issues, Your Honor, regarding this trial.

[ have been through some type of mental health while I was younger.
And like I say, specifically in the realm of this taser incident, I’'ve been
through some counseling. I got off of it at Lieber. I got off of it. I couldn’t
— I healed myself slowly but surely, but I got better.

But I am mentally sound and I do know what’s going on with the
proceedings. [ know what today is, [ know who the President is. I know that
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the Republicans took over the Senate and the House and all that stuff like

that.
(R. p. 46, line 16 - p. 47, line 15).

Appellant denied mental healtﬁ medication, but listed medication for other ailments.
(R.p.47,line 17 - p. 48, line 2). Appellant admitted to participatihg in trials in Georgia and
the prior trial before Judge McMahon, and asserted a familiarity with courtroom procedure
“enough to be able to defend myself.” (R. p. 48, lines 5-13). Appellant admitted discussion
self-representation with counsel, and added that Mr. Tarr was “emotional about it.”” (R. p.
48, lines 14-20). Appellant again asserted he was not making the motion in attempt to delay
the proceedings and then requésted that Mr. Harte remain as standby counsel. (R. p. 48, line
23 - p. 49, line 20). Mr. Harte. suggested both counsel remain, and appellant asserted,
“[a]ctually, that sounds good to me.” (R-. p. 50, lines 2-8).

The trial judge then returned to questioning appellant about whether he understood
he would be held to the rules of procedure, to which appellant initially replied,”I’ll try not
to disﬁpt this court. I plan on following evérything.” (R.p. 50, lines 17-18). The trial judge
acknowledged appellant was “required to do that as a defendant,” and again returned to the -
question,”I’m taking about you’re required to comply with the rules of procedure at trial. Do
you understand?” (R. p. 50, lines 19-21). Appellant then replied affirmatively. (R. p. 50,
line 22). The trial judge then asked for examples of defenses available for a murder charge,
to which appellant responded, “[a]nother person,” and briefly discussed the holding in
Holmes v. South Carolina, 547 U.S. 319 (2006), describing the holding as, “the Supreme

Court stated that the [South Carolina] standard that was used was arbitrary. They didn’t give
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him basically the right to prepare a defense ....” (R. p. 50, line 23 - p. 51, line 21).* When
asked if there were “forensics™ to be addressed in his case, appellant responded there was “no
evidence. None whatsoever in my case.” (R. p. 52, lines 1-4). When‘asked about other
issues at trial, appellant requested clarification between the guilt phase and penalty phase,
“ the penalty phase is once you get found guilty, right?” (R. p. 52, lines 9-14). He then
asked about voir dire, asserted “[t]here’s an issue that I would like to - - Witherspoon? I
would like to make sure that’s done, to make sure that none of the jury’s -going to
automatically vote for the death penalty.” (R. p. 52, lines 16-25). The trial judge refocused
appellant on the guilty phase and asked again about defenses, cross-examination and
impeachment, and appellant responded he would have points to make on the investigation
but would not “say it oﬁt loud due to the fact” officers were in the courtroom, even though
the proceeding was ex parte and the courtroom ofﬁcérs were instructed they could not talk
about the proceedings. (R. p. 53, line 1 - p. 54, line 10). Appellant then responded correctly

to questions on who had the burden of proof (the State), the standard of proof (beyond a

4 The Supreme Court in Holmes vacated the opinion affirming the conviction upon
concluding:

... by evaluating the strength of only one party’s evidence, no logical
conclusion can be reached regarding the strength of contrary evidence
offered by the other side to rebut or cast doubt. Because the rule applied by
the State Supreme Court in this case did not heed this point, the rule is
“arbitrary” in the sense that it does not rationally serve the end that the
Gregory rule and other similar third-party guilt rules were designed to
further. Nor has the State identified any other legitimate end that the rule
serves. It follows that the rule applied in this case by the State Supreme
Court violates a criminal defendant’s right to have “ ‘a meaningful
opportunity to present a complete defense.”

547 U.S. at 331 (citations omitted).
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reasonable doubt), and the right to testify. (R. p. 54,line 12 - p. 55, line 11). The trial judge
- then asked if he had thought about how self-representation would impact the trial or be
received by the jury or witnesses from a tactical position, and the following occurred:

The defendant: Tactically I would - - voir dire - - you know, I
understand that on a regular trial, I believe that
normally in South Carolina, to my understanding, and
correct me if I'm wrong, that voir dire is normally
done by you.

The Couft: That’s correct.

The defendant: ~ And that’s the same thing that applied to capital trials,
too?

The Court:  Not capital trials, but the defense has an absolute right to
question the juror and the juror cannot be sat unless the
defense has exercised that right.

The defendant: I plan on, if the Court will allow me, to ask the jury do
they feel any type of way about me representing
myself. If you allow those questions or you can
proffer some thing that you might think that’s
necessary for somebody representing himself -or
whatever the case may be.

The Court:  Well, normally when I have a pro se defendant, I tell the jury
that they should not hold the fact that an individual is
presenting himself for him or against him, nor should they
hold the fact that an individual is representing himself for or
against the State of South Carolina.

The defendant: And like I say, that sounds excellent, but at the same
time, if there’s anything additional that I would like
for you to manifest to the jury, I will put it in writing.
And also if you deny it, I will also put it in the record
and object to it according to the rules and preserve it
for appeal, if necessary.

(R. p. 55, line 23 - p. 57, line 2).
Appellant stated he understood that he was “giv[ing] up many of the traditional
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benefits associated with a right to counsel,” but felt compelled to do so due to what he
‘believed to be “ineffective assistance of counsel.” (R p. 57, lines 3-18). The following
exchange then occurred:

The Court: ... Do you feel like you understand and have an awareness of
the dangers and disadvantages of self-representation?

The defendant: ~ One more time?

The Court: Do you feel like you have an understanding and appreciation
of the dangers and the disadvantages of self-representation?

The defendant: That all goes back to the.compelling part why I said;
the reason why I'm representing myself due to the
grounds that - - of ineffective assistance of counsel....

(R. p. 57, line 20 - p. 58, line 6).

Appellant continued, “It’s a trust issue.” (R. p. 58, lines 13-14). Appellant then
requested different counsel, specifically, “Karen Talbot or Target orqsomething, or Greg
Seigler” stating “I do have faith that they will assist me.” (R. p. 59, lines 8-10).

Appellant explained his complaints against counsel including a failure to subpoena
the Hunsbergers, a failureto file a motion on selective prosecution, a_nd a failure to make a
challenge to the indictment under the Interstate Agreement on Detainers. (See R. p. 59, line
11- p. 72, line 2). Mr. Tarr added during appellant’s discussion of his issues that
impeachment would be particularly important in this case and appellant should understand
that “if he doesn’t knéw how to get it in, it’s not going to come in.” (R. p. 61 , lines 10-24).
Thé trial judgé noted he could not help and appellant replied he understood. (R. p. 61, line

25 - p. 62, line 1). Mr. Tarr also added: “As far as him representing himself Monday and

wanting all of his file, just the discovery alone is 5,833 pages and then you’ve got other -
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hundreds of pages of documents that we’ve got on our own, so you’re talking close to 6,500
pages of documents tﬁat he needs to understand that he’s got to be able to absorb within two
days.” (R.-p. 72, lines 14-20). Appellant stated he understood and the trial judge noted, “I
. would suspect the defendant, this defendant knows as much about this case as anybody.” (R.
p- 72, line 22 - p. 73, line 13). Appellant then conﬁrmed‘again his desire to waive his right
to counsel represent himself. (R. p. 74, line 19 - p. 75, line 1). When asked if his decision
was “[o]f his own free will and accord,” appellant responded “[k]eeping in mind that the
compelling part of it, why I am proceeding pro se.” (R. p. 75, lines 2-7). The trial judge
responded: |

... It’s not particularly compelling to me because I could have the two
witnesses subpoenaed and the other motions could be placed on the record...

(R. p. 75, lines 8-12).

The trial judge also advised, “I think you are making a mistake, but you have the right
to make a mistake,” but also counseled against the decision. (R. p. 75, line 24- p. 76, line
14). The trial judge also urged additional consultation with counsel and took a short break
to accommodate consuvltation. (R. p. 76, lines 15- 20; p. 77, line 21 - p. 78, line 5). When

“returning to the record, the trial judge asked if appellant had “been‘thinking about this for a
while,” to which appellant responded he had‘ previously filed a motion in 2006, but that
motion was not heard. (R.p. 78, line 6 - p. 79, line 11).

At the conclusion of the Friday proceedings, the trial judge did not rule on the motion
but announced he would “hold this issue under advisement until Monday.” (R. p. 79, lines
12-13; p. 80, lines 1-3). He directed counsel to provide discovery for appellant’s review over

the weekend “and see if his position is the same on Monday as it is now in regard to self-
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representation with the volume of materials that you have.” (R.p. 79, liﬁes 14-18). The trial
judge also noted “there’s some other issues that I would like to look at,” as well. (R. p. 79,
lines 18-19).. The trial judge further noted that he “did not realize that hjs motion was
coming,” and confirmed that trial counsel did not either. (R. p. 79, lines 20-25). The
solicitor and his staff were then allowed to return, and the trial judge advised the prosecution
that he heard ‘appellant’s motion on pro se>representation but took the matter under
advisement until Monday. (R. p. 80, line 22 - p. 81, line 2). The trial judge then completed
the hearing addressing other matters.

On Moﬁday, November 8, 2010, the trial judge initially began proceedings with the
jury and the call of the case. (See R. p. 93, lines 7-23). After completing some initial
matters with the jury, the trial judge scheduled a time to revisit the self-representation issue.
(R.p. 121, line 20 - p. 123, line 4). Mr. Harte noted for fhe record, in reference to assertions
at the previous hearing, that he, in fact, filed a “motion with regard to th¢ Interstate
Agreement on Retainers” as referenced in the Friday procéedings. (R. p. 123, lines 5-9).

The solicitor, again, had no objection to the request the hearing be held ex parte.
(R.p. 122, lines 8-22). And, prior to beginning the hearing, the trial judge ensured that all
prosecution staff left the courtroom. (R.p. 124, lines 12-15). He also again advised the
remaining officers that they could not repeat anything said during the proceedings. (R. p.

124, lines 16-19).°

5 In appellant’s recitation of facts in this argument, appellant strongly disapproves of
the solicitor’s “failure” to cross-examine Dr. Price as the solicitor would later do when
Dr. Price was presented in the penalty phase. FBOA, p. 16. The solicitor was absent by
request of appellant, and did not participate in these ex parte proceedings.
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Iri_ the hearing, Mr. Tarr indicated he had come across Indianq v. Edwards, 554 U.S.
164 (2008) over the weekend, and that the case allowed the court to insist on representation
“for those who are competent enough to stand trial but may not have the competency to - '
waive théir right to counsel.” (R. p. 125, lines 4-9). Mr. Tarr stated:
I Bring this up because a couple of the different experts that we’ve .
hired to evaluate Mr. Barnes for purposes of the sentence phase are of the

opinion that he is very competent to stand trial, but he lacks the competency
to waive his right to counsel and conduct the proceedings on his own.

(R. p. 125, lines 10-15).

Mr. Tarr requested permission to present Dr. David‘Price to testify. (R. p. 125, lines
16-18). Appellant obj ected under “doctor/client relationship and it’s privileged information.”
- (R.p. 125, lines 22-24). Appellant argued that Dr. Price’s tesﬁmony was only to be used for
mitigation purposes and that he would not have cooperated if he had known it woulci be used
in regard to his motion on self-representation. (R. p. 125, line 25 - p. 126, line 24; p. 127,
line 14-p. 128, line 5; p. 133, lines 1-12 ). The trial judge inquired whether appellant was
“asking [the judge] to make a decision without having adequate information,” to which he
eventually replied:

Well, if I could explain, yes. Yes, if I could explain ....
(R. p. 126, line 25 - p. 127, line 13).

His explanation was “it’s due process; you’ve got the procedural parts or you can
send me to Columbia” but the judge could not hear the defense expert in this context. (R.
p. 127, line 14 - p. 42, line 5). The trial judge explained, however, that given appellant’s
request to represent himself, and the Edwards ruling, the court must determine if appellant

is competent to represent himself — a question that had not been “completely examined by
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this Court.” (R. p. 129, lines 14-17). Dr. Price’é testimony would be limited to competency
to conduct the trial proceedings. (R. p. 129, lines 17-21). Mr. Tarr asserted that neither he
nor Mr. Harte were attempting to be “adversarial to” appellant, “but in order for the Court
_ to make a ruling on this issue, the Court has to be aware of all relevant information....” (R.
p- 129, line 22 - p. 130, line 2). Mr. Tarr underscored counsel was “not taking a bosition
what should happen,” rather, he was only presenting the information for the court’s
considération. (R. p. 129, lines 1 -4).
| Appellant again raised due process and essentially offered that had he been sent for
an evaluation, the doctor from that evaluationv could testify, but it was improper to use his
own mitigation expert. (R. p. 130, lines 8-14). The trial judge noted that he was not aware
of the method of sending one for competency in regard to self-representation. (R. p. 130,
lines 15-24). Mr. Harte noted “one of the problérns” with Edwards was the lack of “standard
by which to determine” competency in regard to self-representation. (R.p. 131, lines 1-15).
Appellant again asserted he would not have cooperated if he had “known that he was
going to try to use whatever my past reports” were in regard to this issue. (R. p. 133, lines
9-12). When asked about whether there were “past reports,” appellant conqeded there were,
and also explained that he did not specifically list them on Friday because of the phrasing of
the question. (R. p. 133, line 20 - p. 134, line 11). He also admitted, contrary to his prior
responses, that he was on medication for post-traumatic stress disorder. (R. p. 134, lines 1-
3). The trial judge allowed counsel to call Dr. Price “for the limited purpose” of determining
competency in regard to self-representation. (R. p. 134, lines 16-19).

Dr. Price, an expert in clinical psychology, forensic psychology, and forensic
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neuropsychology, testified that he had personaily evaluated appellant and “reviewed
thousands of pages of records of. prior assessments and psychiatric treatment,” and
consulted with a Tora Brawley, a neuro-psychologist, and psychiatrist Dr. Donna Schwartz-
Watts. (R. p. 136, line 16 - p. 137, line 24). Dr. Price testified appellant “has had 16
diffel;ent psychiatric diagnoses throughout his lifetime” and “six involuntary admissions,
psychiatric admissions,” some of those were close to month long admissions. (R p. 138,
lines 2-11). Dr. Price also testified appellant “failed to finish high school,” has an I1Q of 82,
“which would be in the borderline range of intellectual functioning to the very low part of
the low/average range of intellectual functioning. (R. p. 138, lines 14-23). Dr. Price
testified:

I’'ve diagnosed Mr. Bames with a post-traumatic stress disorder,
which is also the diagnosis that’s maintained by the South Carolina
Department of Mental Health and which Dr. Schwartz-Watts agrees with me
on.

I would also give him a diagnosis of coghitive disorder not otherwise
specified which reflects the cognitive deficits as noted on those
neuropsychological tests.

(R. p. 139, lines 1-8).

While Dr. Price did not question competency to stand trial, (R. p. 139, lines 9-12),
he believed that appellant lacked the competency for self-representation for three distinct
reasons: (1) his significant psychiatric history- with “[t]he issues revolving around those
psychiatric disorders, the psychiatric admissions and the post-traumatic stress disorder”
demonstrating “conﬂiét with authority as well as distrust and paranoia and feeling betrayed”
which was reflected previously in his 2003 trial in Georgia where he twice fired counsel and

threatened the third; (2) contact with other attorneys that “certainly indicates some difficulty
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in cooperating with counsel, planning with counsel and that nature,” though the contact was
“difficult” for Dr. Price to “evaluate” and may “mitigate[] that paranoia” ; (3) the cognitive
isSqes where apiaellant “loses trains of thought... biank out... lapse into prayer not realizing -
he’d rub his thumb and you’d see his lips moviﬁg” and memory problems. (R. p. 139, line
18- p. 141, line 13). Dr. Price continued that “thosé three things™ lead to “a fourth problem
and that’s problem in judgment and the ability to abstract about decisions.” (R. p. 141, lines
14-16). Dr. Price gave the following example:

... When I was talking with him yesterday about if you did thié, he has not

answer for such things as how would you prepare witnesses while you’'re

incarcerated, how would you research this, how would you read 6500 pages

of discovery, and he was telling me he could be ready in four hours, which

obviously would indicate some impairment. -
(R. p. 141, lines 16-22).

The thought of review of that many pages within that limited time “has some
grandiose elements in it. It also has some difﬁculty to comprehend how arduous a task that
would be.” (R. p. 142, lines 7-9). The trial judge then asked appellant if appellant ﬂad
questions for Dr. Price. (R. p. 142, lines 17-19). Petitioner asked three questions about the .
facts surrounding counsel in the Georgia proceedings, then began to address the trial jﬁdge,
asserting “[n]obody kndws this case like I do,” accused Dr. Price of misfepresenting facts,
announced he felt betrayed, announced he was looking at a malpractice suit against Dr. Price,
and stated ‘f[w] hatever happened to me in the past don’t have nothing to do with right now.”
(R. p. 142, line 22 - p. 145, line 5). Appellant continued:

... Every question you asked Friday I answered. I can represent myselfin this

trial. It’s just to have this man right here, the man, he taking - - he asked me

aquestion. It’sjust like saying Man, you know, you going to eat a sandwich?
And you say, Yeah, I'm going to eat a sandwich. And I come in the
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courtroom and say, Yeah. Isaid, He say he going to eat a sandwich. I mean,
the man, he manipulated me. I mean, he’s getting on this stand and saying
things that’s totally what I didn’t even say, took it all out of proportion for
this hearing. '

What questions can [ say to this man? He done got these big degrees

~ and this, that, and the third. Yes, he went through my medical history for the
purpose of the penalty phase.

[ just feel that this hearing’s unfair. And whatever your decision is,

I would like to file an interlocutory appeal to the appeal court of South

Carolina because I feel that this hearing is unfair and it’s not right, although

I know what your decision will be, but I have no control over that, Your

Honor.

(R. p. 145, lines 5-25).

Dr. Price commented:

Your Honor, that’s one of the difficulties he just exhibited with him

representing himself is the distractibility. He went from asking me a

questions about the conflict of the attorneys to being distracted to talking to

you about the records to being distracted to talking about sandwich eating to

being distracted to come back and make another comment about malpractice

suits and that type of thing. It’s that distractibility which is part of the

cognitive issue and part of the conflict issue. '
(R. p. 146, lines 13-22).

Appellant also argued that he was not told this would happen, and even question Mr.
Harte about his participation, to which Mr. Harte stated he “voiced an objection... some
concerns about it.” (R. p. 147, line 4 - p. 148, line 8).

The trial judge specifically questioned about appellant’s ability to knowingly and
intelligently waive his right to counsel. (R. p. 149, line 19 - p. 150, line 7). Dr. Price
responded: “Well, I’'m concerned about the distractibility, the memory impairment he’s
demonstrated, intellectual function, the difficulty in being able to abstract and apply that.”

(R. p. 150, lines 8-11). Further, he testified the impairments were related to appellant’s
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“issues of PTSD and cognitive disorders,” as “[r]elated to the PTSD is the paranoia and
distrust and feeliné like he’s going to be betrayed.” (R. p. 151, lines 2-7). The trial judge
questioned Dr. Price whether the paranoia “would affect the knowledge of waiving” the right
to counsel, to thch Dr. Price responded, “I think it does affect the knowledge of waiving ,
that right, particularly when compounded with being intellectualized.” (R. p. 151, lines 10-
16). Dr. Price especially noted appellant’s discussion with him concerning contacting other
attorneys as actually “heighten[ing]” the paranoia. (R. p. 151, lines 7-9). Appellant’s
significant mental health condition(s), in Dr. Price’s opinion, also affected his ability to
“v;raive tﬁat right intellectually.” (R. p. 151, lines 17-19). Dr. Price opined thét appellant
could not knowingly and intelligently waive his right to counsel. (R. p. 151, lines 20-22).

With due consideration that appellant had previously answered his questions during
the Friday hearing, “for thé most part appropriately,” (R. p. 151, line 23 - p. 152, line 1), the
trial judge considered his prior observations of appellant with counsel in the throwing bodily
fluid’s trial, and appellant’s responses in the Friday hearing; however, he was “concerned
about the information thaf was provided to the Court” by Dr. Price. (R. p. 154, line 22 - p.
155, line 3). The trial judge gave a detailed review of the testimony, and determined Dr.
Price to be credible, noting his own observations of appellant’s interactions with counsel.
(See R. p. 155, line 7 - p. 157, line 7). The trial judge concluded:

Given the doctor’s testimony and his expert opinion that the defendant

has not knowingly and intelligently waived his right to counsel, I find the

defendant does not have a clear understanding of the dangers of self-

representation in the guilt nor the sentencing phase of the trial.

I further find that the defendant does not knowingly, intelligently

understand the dangers inherent in self-representation. I feel like I would not
be fulfilling my responsibilities under the law to an individual that deserved
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a fair trial if [ allow [pro se representation] on this record, and I might add,
my observations of Mr. Barnes. '

Mr. Bamnes has always been during these proceedings respectful to
this Court I’ ve noted him to appear to be respectful, although not necessarily
pleased at times, with his attorneys. However, he is prone to ramble. He’s
prone to act extra-judicious, and by that I mean not appropriate, but to act as
if he were conducting his defense on the streets, so to speak, and as we all
know, the courtroom is not the place for that kind of decorum or demeanor.
I think it would be abuse of my discretion to allow him to represent himself
in trying to do all I can do to make sure Mr. Barnes in this very serious matter
gets a fair trial. So I am denying your motion.

(R. p. 157, line 21 - p. 158, line 20).

The trial judge further found that both counsel and Dr. Price acted in appellant’s best
interest in this matter, and reaffirmed the appointment of counsel. (R.p. 158,line21 -p. 159,
line 6). Mr. Harte objected to the trial’s judge’s ruling. (R. p. 159, lines 18-20).

On appeal, appellant argues the request was timely méde, and the record shows
appellant “intelligently” answered, and demonstréted an understanding of evidentiary rules
and case lav&. (See FBOA, pp. 22-23). It appears appellant argues | that intellectual
limitations and appreciation of logistics considerations “were eésentially all properly rejected

by the trial judge on the Friday” before the Monday ruling. (FBOA, p. 24).

¢ In his recitation of facts for this argument, appellant writes, “It is readily apparent...
that his decision deeply troubled Counsel Harte.” FBOA, p. 16. Respondent disagrees
with this assessment for two reasons. First, counsel acknowledged that appellant wanted
to object to the ruling, and given that their appointment as counsel of record immediately
preceded, it would not be appropriate to engage in hybrid representation. (See R. p. 159,
lines 12-19). Second, Mr. Harte argued, relying on Dr. Price’s testimony, that appellant
was not competent to decide whether to address the jury: “I would submit and ask that
Dr. Price’s testimony be put in with this, that he would not be competent to make this
decision.” (R. p. 1570, lines 4-10) (emphasis added). (See also R. p. 1502, lines 12-21).
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Discu_ssion:

Appellant’s position primarily should fail because it depends upon a truncated view
- of the evidence. The trial judge viewed the totality of the evidence, and determined that
given appellant’s individual circumstances, appellant’s request té proceed pro se should have
been denied. There is no error.

It is well established that the Sixth Amendment allows an individual to waive his
right to counsel and represen‘; himéelf. Farettav. California,422U.S. 806, 821 (1975) (“The
Sixth Amendment, when naturally read, ... implies a right of self-representation.”); State v.
Winkler, 388 S.C. 574, 586, 698 S.E.2d 596, 602 (2010) (“An accused may waive the right
to counsel and proceed pro se.”). The waiver may well be to a defendant’s detriment as a
practical matter, but, if knowingly and voluntarily made, the request to proceed pro se must
be allowed. State v. Brewer, 328 S.C. 117,119,492 S.E.2d 97, 98 (1997), quoting Faretta,
422 U.S. at 834 (“Although a defendant’s decision to proceed pro se may be to the
defendant’s own detriment, it ‘must be honored out of that respect for the individual which
is the lifeblood of the law.’””). However, for a defendant who suffers from mental health
issues, a state may insist on representaﬁon to ensure a fair trial, as confirmed by the United
State Supreme Court in Indianav. Edwards, 554 U.S. 164 (2008), where the Court found no
constitutional bar to the denial of a request to proceed pro se in such limited circumstances.

In Edwards, the Court held that “the Constitution permits judges to take realistic
account of the particular defendant’s mental capacities by asking whether a defendant who
seeks to conduct his own defense at trial is mentally competent to do so.” Edwards, 554 U.S.

at 177-78. In so holding, the Court recognized that where “a defendant’s lack of capacity
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threatens an improper conviction or sentence, self-representation in that exceptional context
undercuts the most basic of the Constitution’s criminal law ébj ectives, providing a fair trial.”
544 U.S. at 176-77. Thus, a statg trial judge may “insist upon representation by counsel for
those competent enough to stand trial under Dusky 7}but who still suffer from severe mental
illness to the point where they are not competent to conduct trial proceedings by themselves.”
Id, 554 U.S. at 178. Cf Godinez v. Moran, 509 U.S. 389, 396 (1993), quoting Johnson v.
Zerbst, 304 U.S. 458, 468 (1938) (defendar;t “may not waive his right to counsel or plead
guilty unless he does so ‘competently and intelligently’”) (emphasis added). Moreover this
highly personalized assessment is best left to presiding j>udge who “will often prove best able
to make more fine-tuned mental capacity decisions, tailored to the individualized
circumstances of a particular defendant...” Edwards, 544 U.S. at 177. Thus, the Court in
Edwards acknowledged that there are instances_where the evidence of an accused mental

health issues will give rise to a concern for basic fairness in the proceeding.

In coming to this conclusion, the Court acknowledged this limitation on the right to
self-representation was necessary based on the broad affect mental illness may have in the

| legal process::

... Mental iliness itself is not a unitary concept. It varies in degree. It can vary
over time. It interferes with an individual’s functioning at different times in

" Dusky v. United States, 362 U.S. 402, 402-403 (1960) (holding to find competency
to stand trial, the trial judge must find the defendant demonstrates (1) “sufficient present
ability to consult with his lawyer with a reasonable degree of rational understanding,”

* along with (2) “a rational as well as factual understanding of the proceedings against
him.”” See also Drope v. Missouri, 420 U.S. 162, 170 n.7 (1975) (acknowledging Dusky
test).
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different ways. ... In certain instances an individual may well be able to
satisfy Dusky s mental competence standard, for he will be able to work with
counsel at trial, yet at the same time he may be unable to carry out the basic
tasks needed to present his own defense without the help of counsel. See, e.g.,
N. Poythress, R. Bonnie, J. Monahan, R. Otto, & S. Hoge, Adjudicative
Competence: The MacArthur Studies 103 (2002) (*Within each domain of
adjudicative competence (competence to assist counsel;. decisional
competence) the data indicate that understanding, reasoning, and appreciation
[ofthe charges against a defendant] are separable and somewhat independent
aspects of functional legal ability™). See also McKaskle, 465U.S., at 174,104
S.Ct. 944 (describing trial tasks as including organization of defense, making
motions, arguing points of law, participating in voir dire, questioning
witnesses, and addressing the court and jury).

Edwards, 554 U.S. at 175-76 (brackets in original).

In further support of this basic Aconcept, the Court also cited withAfavor a portion of
the amicus brief filed by The American Psychiatric Association, indicating: “[d]isorganized
- thinking, deficits in sustaining attention and concentration, impaired expressive abilities,
anxiety, and other common Qymptoms of severe mental illnesses can impair the defendant’s
ability to play the significantly expanded role required for self-representation even if he can

play the lesser role of represented defendant.” Id at 176.

However, the Court, while announcing for these reasons that evaluation in this
context is more complex than the test for competency to'stand trial, declined to set out a
“more specific standard.” Id at 178. See also Moran, 509 U.S. at'3.98 (“we reject the notion
that competence to pleéd guilty or to waive the right to counsel must be measured by a
standard that is higher than (or even different from) the Dusky standard’). The Court simply
noted that “[t]he application of Dusky’s basic mental competénce standard can help in part

to avoid [... an unfair ... ] result. But given the different capacities needed to proceed to trial
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without counsel, there is little reason to believe that Dusky alone is sufficient.” Edwards, 554
U.S. at 177. Thus, no particular test has been announced to guide a court in such an
evaluation but that does not in and of itself expand the use of the limitation. The exception

is restricted by the class it affects.

The Court was careful to limit the Edwards exception applicability to only cases
involving “gray-area” defendants. Edwards, 544 U.S. at 172 (referencing a “mental
condition that falls in a gray area between Dusky’s minimal constitutional requirement that
measures a defendant’s ability to stand trial and a somewhat higher standard that measures
mental fitness for another legal purpose.”). The Supreme Court acknowledged empirical
evidence indicated such situ_ations where basic fairness has been questionéd due to a pro se
defendant’s mental state are “not common.” 554 U.S. at 178. See also State v. Lane, 669
S.E.2d 321, 322 (N.C..2008) (only if trial court determines that defendant is “ within the
category of ‘borderline-competent’ (or ‘gray-area’) defendants™ does the trial court then
further consider if counsel is necessary). Again, the wisdom of the choice is nof at issue.
The evaluation of a defendant’s ability is directly tied to the defendant’s mental capacity, not
his legal skills or lack of formal training. /d. See Peoplev. Davis,  P.3d _ ,2012 WL
19373,.*% 9 (Colo.App. 2012) (*We emphasize, as did ... Edwards, that this standard
addresses defendant’s mental capacity, not his technical trial skills or legal ‘knowledge.”).

Cf. Brewer, supra.

In sum, Edwards stands only for the proposition that there is no constitutional
prohibition against a state court insisting upon counsel for the accused. Edwards, 544 U.S.

at 177-78. See also United States v. Ferguson, 560 F.3d 1060, 1070 n.-6 (9™ Cir. 2009) (“we
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hold today... that Edwards does not compel a trial court to deny a defendant the exercise of
his or her right to self-representation; it simply permits a trial court to require representation
for a defendant who lacks mental competency to conduct trial proceedings™) (emphasis in
original); United States v. DeShazer, 554 F.3d 1281, 1289-90 (10™ Cir. 2009) (“after
Edwards a state maydeny a cﬁminal defendant the right to represent himself when he suffers
from a severe mental illness.”); State v. Connor, 973 A.2d 627, 650 (Conn. 2009) (“Edwards
does not mandate the application of such a dual standard of competency for mentally ill
defendants. In other words, Edwards did not alter the principle that the federal constitution
1s not violated when a trial coﬁrt permits a mentally ill defendant to represent himself at trial,
even if he lacks the mental capacity to conduct the trial proceedings himself, if he is
competent to stand tn'él and his waiver of counsel is voluntary, knowing and intelligent™)

(emphasis in original).

Here, the trial judge carefully evaluated the medical testimony, and viewed
appellant’s responses — both from the Fridgy and the Monday lllearings — through the lens of
the medical testimony. The medical testimony distinguished mere lack of knowledge or
sophistication from cognitive disability and mental illness interfering with the ability to
represent oneself. See State v. McNeil, 963 A.2d 358, 366 (N.J. App. Div. 2009) (“a
defendant must be mentally ill and not merely difficult to handle or disruptive to be deprived
of the right of self-representation™). Appellant suffered a long history of mental illness and

treatment. Dr. Price testified to that history and the present effects of appellant’s post-
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traumatic stress disorder and his cognitive disorder on his competency to represent himself®
There is little doubt that this is one of the handful of “gray area” cases as referenced in
Edwards — there are diagnosed mental conditions, and those conditions carried consequences
and conditions that negatively affected self-representation. There is also little doubt that the
judge’s consideration of the facts was affected by the testimony. But, appellant’s assertion
“that the trial judge was almost positive he was going to allow'appellant to represent himself
on the Friday before the Monday trial,” (FBOA, p. 22), is not on a firm factual foundation,
if for no other reason, because the tri/al judge declined to rule on Friday. A firm conviction
that the waiver was intelligent and knowing could have easily lead to a ruling on the record
that day. It did not. Moreover, the trial judge had prime examples of appellant’s
“distractability” in his exchanges with the court — a fact underscored and pointed out by Dr.

Price — which the trial judge could only truly evaluate in terms of competeﬁcy after being

advised of the severe mental illness issues. (See R. p. 146, lines 13-22). Dr. Price also

# Additionally, Dr. Watts testified during the penalty phase and expanded on the
mental health issues, including reference to a prior diagnosis of psychosis (at age
eighteen), and treatment with Haldol used “to organize ... thoughts.” (R. p. 2086, lines
11-18). Dr. Watts testimony also included the fact that appellant had “been seen by a
number of psychiatrists ... and given many different diagnoses” including intermittent
explosive disorder,” and had “been on different kinds of medications” including “mood
_ stabilizers.” (R. p. 2087, lines 3-10). Dr. Watts also noted appellant was “grandiose”
when she first met him, and fixated on an ear problem, making it difficult to speak with
him. (R. p. 2101, lines 18-24). She also noted that he overstated his intellectual ability,
and exhibited “hyper-religiosity.” (R. p. 2101, line 24 - p. 2102, line 21). Dr. Watts also
noted appellant was “obsessed” and “focused” on having been Tasered in Edgefield,
making communication difficult. (R. p. 2103, lines 1-5). In a subsequent September
meeting before the November proceedings, appellant still exhibited “grandiose”
tendencies, and his obsession had refocused on “the federal government.” (R. p. 2103,
lines 6-21). This testimony is consist with the way the trial judge had to “refocus™
appellant several times to respond properly in the hearing, and also consistent with Dr.
Price’s view that appellant’s conditions made distraction a concern.
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“explicitly tied the “distractability” and paranoia to appellant’s diagnosed conditions. The
Supreme Court in Edwards specifically catalogued this very type of limitation in crafting the
limitation. See Edwards, 554 U.S. at 176 (“[d]isorganized thinking,. deficits in sustaining
attention and concentration,l impaired expressive abilities, anxiety, and other common
symptoms of severe mental illnesses can impair the defendant’s ability to play the
significantly expanded role required for self-representation even if he can play the lesser role

of represented defendant.”) (brackets in original).

Further still, as the trial judge discovered, appellant did not fully advise the court of
the extent of his condition, or his present diagnosis and treatment during the Friday.hearing.
(See.R. p.133,1line 20 - p. 134, line 11). ° Even if one would say that trial judge was leaning
toward granting the motion, the medical testimony would at least warrant reconsideration

based on relevant, material previously unpresented facts.

® This is consistent with Dr. Watts’ repeated testimony that appellant tended to
“minimize his symptoms.” (R. p. 2115, lines 12-21). Both Dr. Watts and
psychopharmacologist, Dr. Alexander Morton, agreed that appellant was not a reliable
source of information, with Dr. Morton describing appellant’s attempt at history “grossly
incomplete.” (See R. p. 2115, lines 22-23; p. 2153, lines 5-8). In fact, Dr. Morton
testified: '

It’s not like he over-reported anything. He really minimized that to
me, his reports. And I tried to rely on other people, their history, what they
found.

I wondered if [appellant] was hallucinating at the time I was
talking to him, because at times there was not a connection. And I don’t
know if he was or not, but I wasn’t connected up. I was not getting some
logical thinking back and forth as far as the usefulness of information I
was trying to get. So certainly he didn’t over-report. I had to rely
basically on medical records as well as judicial records.

(R. p. 2153, line 21 - p. 2154, line 6).
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When viewing all the available Aevidence, the trial judge reasonably found that
Edwards allowed, and, indeed, advocated by its facts and its very existence, that the motion
. should be denied to énsurg a fair trial. His ruling, supported by the facts of record and
» authorized By casé law, should be upheld. | Seé generélly United States v. Johnson, 610 F.3d

1138, 1145 (9™ Cir. 2010) (noting “[b]ecause Edwards holds that the Constitution ‘permits’
interfering with a Faretta request for ‘gray area’ defendants, it suggests an abuse of
discretion standard.”); Ji v. State, 316 S.W.3d 860, 862 (Tex. Ct. App. Dallas 2010) (“A trial
judge’s decision not to allow a defendant to represent himself in court is a mixed questioﬁ

of law and fact, which we review for an abuse of discretion.”).
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II.

The trial judge did not abuse appellant’s Due Process right by accepting and relying
upon Dr. Price’s testimony when Dr. Price had recently examined appellant and was
able to give an informed opinion as to appellant’s then existing mental state — an
issue of utmost importance pursuant to Indiana v. Edwards, 554 U.S. 164 (2008).

Relevant Facts:

As noted above, the motion to proceed pro se was addressed in camera and the
solicitor was neither present, nor did he or his office participate. (See R. p.122, lines 8-22).
Mr. Tarr, one o‘f appellant’s own attorneys, presented the court with the Edwards case, and
requested bermission to call defense witness Dr. Price. (R.p. 125, lines 4-15). Dr. Price
would later be called in the mitigation case. (See R. p. 2180, lines 5-12). However, his
testimony at the November 8" ﬁeariné was limited to appéllant’s competency to represent

himself in the proceedings. (See R. p. 125, lines 4-18).

Appellant first objected to his defense counsel, Mr. Tarr, calling Dr. Price on an
assertion of privilege.'” (R. p. 125, line 19 - p. 126, line 3; p. 128, lines 2-5). Mr. Tarr

. argued:

... Dr. Price nor Mr. Harte nor I are trying to be adversarial to Mr. Barnes, but .
in order for the Court to make a ruling on this issue, the Court has to be aware
of all relevant information, and so we’re just bring that to the Court’s
attention. We’re not taking a position what should happen, and that’s the
basis of what we’re doing here today, ....

(R. p.'129, line 22 - p. 130, line 4).

19 “There is no physician-patient privilege in South Carolina.” Aakjer v. Spagnoli, 291
S.C. 165,173, 352 S.E.2d 503, 508 (Ct. App. 1987). Appellant could not rely on such a
privilege as there is none.
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Appellant then objected based on “due process,” in that, in appellant’s view:

... when he’s asking the Court to take this man for mitigation purposes only,
you see what I'm saying, that’s for the penalty phase, because like I say, if
you appoint a state official to conduct that review, then that’s a different
story...

(R. p. 130, lines 8-13).
The trial judge rejected appellant’s argument:

... it leads me to believe when a defendant stands up and says, Well,
I object to this testimony, then either, A, I make a decision without all the
facts; and B, I question why a defendant would take that particular position
in this matter unless his decision to represent himself and waive his attorney
is fueled by something other than knowledge and intelligence. I don’t quite
understand taking that position.

All I'm trying to do is, and I take it all the attorney’s trying to do is
place the facts before the Court so that the Court can make an informed
decision as to your right to represent yourself, which is not absolute.

(R. p. 132, lines 5-18).

Appellant ihen argued (again) that he would not have cooperated with Dr. Price had
he known Dr. Price would testify against him at this proceeding. He asserted: “If I'd have
known that he was goinglto try to use whatever my past reports, I would have never talked
to him.” (R. p. 133, lines 9-12). The trial judge noted that appellant had not indicated any
“past repqrts” in regard to mental state when he initially sought to proceed pro se: “Well,
why didn’t you share that with me when I asked you Friday concerning prior mental state?”
(R.p. 133, lines 20-25). Appellant only referenced his post-traumatic syndrome from a taser

incident at Lieber, which he claimed was in response to the trial judge’s questions. Appellant
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asserted:

[ am competent to stand trial. Every thing that I told you Friday, I answered
all your questions, and its on the record. I hope so. But I object to the
doctor/client privilege.

(R. p. 134, lines 1-15).-

Defense counsel then called Dr. Price, who testified ét length about Petitioner’s
limitations and background which included, “16 different psychiatric diagnoses throughout
his lifetime” and “six involuntary admissions, psychiatric admissions.” (R. p. 138, lines 2-
11). Dr. Price testified that he had “some cognitive concerns for Mr. Barnes,” diagnosed him
with post-traumatic stress disorder,” and “cognitive disorder not otherwise specified which
reflects the cognitive deficits as noted on [his] neuropsychological tests.” (R. p. 1 38; line 12-
p. 139, line 8). He had no concerns that appellant was competent to stand tﬁal, but had
definite and described concerns as to whether he could adequately represent himself due to
his mental health issues, not the least of which was “distractability.” (R. p. 139:' line 18-p.

141, line 16; p. 146, lines 13-22).

The trial judge viewed the evidence in light of Dr. Price’s testimony and with the
understanding that the issues and concerns were not from mere lack of education or
sophistication, but from a cloud of mental health concerns obscuring appellant’s ability to

make a knowing and intelligent waiver. (R. p.157, line 21 - p. 158, line 20).

Appellant argues in this appeal that the trial court “violated appellant’s right to Due
Process by relying on the pre-trial testimony,” when appellant was not aware Dr. Price’s

testimony would used outside of the mitigation arena. (FBOA, p. 28).

40



Discussion:

Again, appellant’s issue must fail és he essentially argues that if the trial judge had
had less information about appellant’s mental health diagnoses, and the effects of his
conditions on his thought process, then he would have been able to convince the court to
allowing him to proceed pro se. ‘As a practical matter, this runs afoul of Edwards and basic

concepts of due process.

“A denial of due process occurs when a defendant in a criminal trial is denied the
fundamental fairness essential to the concept of justice.” State v. Hornsby, 326 S.C. 121,
129, 484 S.E.2d 869, 873 (1997); citing 21 Am.Jur.2d, Criminal Law § 640 (1981). In
context of competency and the legal system, “[d]ue process prohibits the conviction of a
person who is mentally incompetent.”Jeter v. State, 308 S.C‘..230, 232,417 S.E.2d 594, 595-
96 (1992). Indeed, “[i]It has long been accepted that a person whose mental condition is
such that he lacks the capacity to understand the nature and object of the proceedings against
him, to consult with éounsel, and to assist in preparing his defense may not be subjected to
étrial.” State v. Fz'ﬁklea, 388 S.C. 379, 383-84, 697 S.E.2d 543, 546 (2010), quoting Drépe
v. Missouri, 420 U.S. 162, 171 (1975). The essence of the Supreme Court’s ruling in
Edwards is to ensure é fair trial, i.e., to preserve the right to dué process. Edwards, 554 U.S.
at 178-79 (“today’s opinion, assuring trial judges the authority to deal appropriately with
cases [....where competency is a concern...] may well alleviate those fair trial concerns.”).
Thus, appellant’s attempts to prevent the testimony of the defense psychiatrist is the

antithesis of ensuring due process and a fair trial. His argument is misguided.

To the extent appellant asserts that he would not have cooperated in regard to
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mitigation had he known his cooperation with the psychiatrist would allow the psychiatrist
to be called for the purposes of evaluating his representational competency, again, there was
no “due process” argument made to the trial judge. At best, this argument appears to be
more of authority or control over the presentation of information necessary to the trial
judge’s decision. However, the record shows that appellant was represented by counsel and
counsel (Mr. Tarr) called the defense witness. This is precisely the type of evidence that Mr.
Tarf would need to present to fully protect the right to a fair trial under the Edwards opinion.

As the Supreme Court found:

... insofar as a defendant’s lack of capacity threatens an improper conviction
or sentence, self-representation in that exceptional context undercuts the most
basic of the Constitution's criminal law objectives*177 , providing a fair trial.
As Justice Brennan put it, “[t]he Constitution would protect none of us if it
prevented the courts from acting to preserve the very processes that the
Constitution itself prescribes.” Allen, 397 U.S., at 350, 90 S.Ct. 1057
(concurring opinion). See Martinez, 528 U.S., at 162, 120 S.Ct. 684 (“Even
at the trial level ... the government's interest in ensuring the integrity and
efficiency of the trial at times outweighs the defendant's interest in acting as
his own lawyer”). See also Sell v. United States, 539 U.S. 166, 180, 123 S.Ct.
2174, 156 L.Ed.2d 197 (2003) (“[T]he Government has a concomitant,
constitutionally essential interest in assuring that the defendant's trial is a fair
one”).

Edwards, 554 U.S. at 176-77.

Appellant’s argument accusing the >solicitor of failing to cross-examine Dr. Price is
in conflict with the record that shows that neither the solicitor nor his staff were present or
participated in any way. See generally State v. Hitopoulus, 279 S.C. 549, 551, 309 S.E.2d
747, 749 (1983) (“the attorney-client i)dvilege extends to [defendant’s] communications to

the psychiatrist employed by his attorney to aid in preparation of his defense”). Only
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appellant’s counsel presented the testimony. Thus, there is neither a privilege issue nor an
issue concerning the court’s receipt of that testimony. See generally Koutsogiannis v. BB &
T,3658.C. 145, 149, 616 S.E.2d 425,428 (2005) (“In the attorney-client relationship, clients
are generally bound by their attorneys’ ‘acts. or omissions during the course of the légal
. representation that fall within the apparent scope of their attorneys’ authority.”). Defense
counsel is charged with protecting his client’s constitutional rights. See Martinez v. Ryan,
~_U.S. , 1328.Ct. 1309, 1317 (2012) (“Defense counsel tests the prosecution’s case
to ensure that the proceedings serve the function of adjudicating guilt or innocence, while
protecting the rights of the person charged.”).!" It is difficult to imagine that a trial judge
would have any basis for determining if a mental illness negativély affected competency to
represent oneself’s absent such testimoﬁy. See Inre Rhome, 260 P.3d 874, 881 (Wash. 201 1)
(“Edwards doeé not require trial courts to ev;luate a defendant’s mental health status in
order to secure a valid wai?er of counsel. Rather, Edwards held that a state court may take
this into account, and strongly suggested such considerations are integral to a knowing and

intelligent waiver.”) (emphasis in original).

Appellant’s reliance on cases indicating a promise by the court simply cannot be

reconciled with this situation. For example, appellant cites to Knox v. Collins, 928 F.2d 657

" There could be no credible issue on abandonment as counsel merely presented the
testimony and did not advocate one way or the other. (R. p. 129, lines 1-4). See
generally Maples v. Thomas, ___ U.S. 132 S.Ct. 912, 923 -24 (2012) (*We agree
that, under agency principles, a client cannot be charged with the acts or omissions of an
attorney who has abandoned him.”). “It is by now well-established that in a criminal
trial, defense counsel has the authority to manage most aspects of the defense without
first obtaining the consent of the defendant.” Uhnited States v. Chapman, 593 F.3d 365,
367-68 (4™ Cir. 2010). Moreover, the trial judge noted that both counsel and Dr. Price
acted in appellant’s best interest in this matter. (R. p. 158, line 21 - p. 159, line 2).
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(1991), but that case essentially found “a breach of fundamental fairness” where there was
detrimental reliance on a trial judge’s “promise to coﬁcct stated misconceptidns” about
parole eligibility in capital voir dire proceedings, and a failure of the trial judge to do so. 928
F.2d at 662. There is no like promise from t_he court here much less any detrimental reliance.
The same distinguishing feature is present in the second case cited by appellant, State v.
Jones, 343 S.C. 562, 541 S.E.2d 813 (2001), where defeﬂse counsel tailored his closing .
based on specific phrases to be included in the jury instructions by the trial judge. Again,
thére is no like detrimental reliance here. These ;:ases simply do not bear on the correctness

of the pretrial proceedings in regard to receipt of evidence from Dr. Price:

Appellant also argues, essentially, that the trial judge had another avenue for
discovery of the medical testimony — ordering a competency evaluation. (FBOA, p. 32). As
a first point, as noted in the response to issue one, an Edwards issue may or may not be
resolved by considering testimony and opinion on general competency to stand trial. See
Edwards, 554 U.S. at 177 (“[t]he application of Dusky’s basic mental competence standard
can help in part to avoid [... an unfair ... ] result. But given the different capacities needed to
proceed to trial without counsel, there fs little reason to believe that Dusky alone is
sufﬁéienf.”). As a second point, the State did not compel any witness to testify or even
suggest a witness testify. Défense counsel offered Dr. Price to opine on appellant’s

competency to represent himself.'> Appellant’s argument should be rejected.

12 Again, while appellant asserts there was disagreement between the trial attorneys
on whether to call Dr. Price, there was no disagreement that the record supported
appellant was not competent to represent himself. Mr. Harte argued, relying on Dr.
Price’s testimony, that appellant was not competent to make a decision whether to
address the jury: “I would submit and ask that Dr. Price’s testimony be put in with this,
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I11.

The trial judge conducted a full and fair voir dire process. Appellant is incorrect that
the judge unfairly limited the ability to explore a juror’s understanding of murder
where necessary even though providing a definition of murder was not necessary.
The judge made an individual assessment of whether additional questions were
necessary and both provided context and allowed the attorneys to provide context in
discrete circumstances. At any rate, the process as a whole was sufficient.

Relevant Facts:

The record here shows a complete and fair jury voir dire. The judge followed a
standard template of questioning the juror initially and allowing both the State and the
defense to ask individual questions."” Moreover, counsel had available a five page, specific
juror questionnaire which included standard information such as education, spouse’s name,

employment, prior exposure to crime questions, and, additionally, such varied items as

that he would not be competent to make this decision.” ( R. p. 1570, lines 4-10)
(emphasis added). (See also R. p. 1502, lines 12-21).

B3 Defense counsel actually moved pre-trial that “there be no judicial rehabilitation of
potential jurors regarding the death/life qualification.” (R. p. 12, lines 22-25). The trial
judge denied the motion:

I’m going to deny that motion since I have the ultimate responsibility
to determine whether or not a particular juror is or is not qualified.

It’s not my purpose to attempt to rehabilitate any juror. It’s generally
my purpose to understand what a juror may have said or to better understand
what a juror may have said during the colloquy with the Court and the
attorneys.

If you have - - certainly if you have an objection as to any particular
juror when I do question them, Mr. Tarr, you may certainly put that on the
record, but I think given the fact that it is my ultimate determmatlon and
responsibility, that I will deny that motion. ~

(R. p. 13, line 18 - p. 14, line 6).

45



requests for civic group membership, sources of news, -magazines regularly read, bumper
stickers displayed and favorite hobbies or pastimes. (R. p. 23 50-23 54).

In his brief to this court, appellant argues, in general, that “the trial court judge stifled

counsel’s ability to determine jﬁror attitudes toward the death penalty.” (FBOA, p. 50). He

| then lists the following examples: “d.id not allow questioning about what factors would be

important in their decision-making, their understanding of “murder” in South Carolina law,

or the kinds of evidence they thought would be important in rendering the death penalty.” Id.

Discussion:

This issue is procedurally barred. “Where counsel fails to exhaust all strikes,
appellate review of juror qualification issues is barred.” State v. Bixby, 388 S.C. 528, 542,
698 S.E.2d 572, 580 (2010), citing State v. Tucker, 324 S.C. 155, 163, 478 S.E.2d 260, 264
(1996). Here, counsel used nine of appellant’s available ten strikes.A (See R. p. 1018, line
.1 -p. 1024, line 21). But even so, the issue is clearly without merit. First, because the
argument is basically a general complaint, the bulk of the issue fails for 1éck of specificity.
He necessarily fails in his burden of proof. See generally State v. Finklea,388 S.C. 379, 386,
697 S.E.2d 543, 547 (2010) (*The appellant has the burden of showing that aﬁy alleged error
deprived him of a fair trial.”). Second, as to the one specific argument — the failure to define
murder — the record does not support that counsel was absolutely prohibited from referencing

a definition or requesting the court define the offense where the questions indicated such

14 Appellant asserts the questionnaire used here “is three pages long and only captures
general biographical information.” (FBOA, p. 51). That is incorrect. The actual
questionnaire is reflected both in general form and the form returned by Juror #203 - the
juror discussed in Issue IV of the instant brief — included in the Record on Appeal. (See
R. p. 2350-2354; p. 2356-2360).
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wouild be beneficial in determining the meaning of the juror’s response.

As to defining murder, this Court has previously held that such a definition is not
required, finding “such information is dis'seminated to jurors by way of jury instructions, not
questioning on voir dire.” Bixby,388 S.C. at 543, 698 S.E.2d at 580. Even so, the frialjudge
here did not close the possibility of exploring a juror’s undefstanding of murder if the_‘, need
arose.» In fact, the trial judge stated he would either define the term himself, or would allow
a properly. framed question defining the term. (R. p. 2448, line 9 - p. 2459, line 8).

And, as to the géne_ral sufficiency of the questioning, Respondent W;)uld note that no
particular questions are generallyrequired. “[A] prospective juror may be excluded for cause
when his views on capital punishment are such as would prevent or substantially impair the .
performance of his duties as a juror in accordance with his instructions and his oath.” State
v. Sapp, 366 S.C. 283, 290-291, 621 S.E.2d 883, 886 (2005), citing Wainwright v. Witt, 469
U.S. 412,424,105 S.Ct. 844 (1985). However, “[t]he scope of voir dire and the manner in
which it is conducted are generally left to the sound discretion of the trial court.” State v.
Stanko, 376 S.C. 571, 575, 658 S.E.2d 94, 96 (2008); State v. Bennett, 369 S.C. 219, 226,
632 S.E.2d 281, 285 (20006); State v. Hill, ‘361 S.C. 297, 308, 604 S.E.2d 696, 702 (2004);
State v. Tucker, 334 S.C. 1,10, 512 S.E.2d 99, 103 (1999); State v. Hill, 331 S.C. 94, 103,
501 S.E.2d 122, 127 (1998). See also United States v. Jones, 608 F.2d 1004, 1007 (4™ Cir.
1979) (“It is well established that a trial court has broad discretion in conducting the voir dire
of the jury and particularly in phrasing | the questions to be asked.””).“[W]hat is
constitutionally mandated is the selection of a fair and impartial jury” and “[n]o particular

formula of questions is mandated to achieve this goal.” State v. Bennett, 369 S.C. at 227,632
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S.E.2d at 285, quoting State v. Hill, 361 SC at 310, 604 S.E.2d at 702-703. “To be
constitutionally compelled, ... it is not enough that a questién may be helpful. Rather, the trial
court's failure to ask or allow a question must render the defendant's trial fundamentally
unfair.” MuMin v. Virginia, 500 U.S. 415, 425 (1991). See also State v. Wise, 359 S.C. 14,
23-24,596 S;E.2d 475,479 (2004); State v. Tucker,334 S.C. at 10,512 S.E.2d at 103. Thus,
“[tlo constitute re\}ersible “error, a limitation on questioning must render the trial
‘fundamentally unfair.”” Hill, 361 S.C. at 308-309, 604 S.E.2d at 702, citing Morgan v.
Lllinois, 504 U.S. 719, 730 (1992); Stanko, 376 S.C. at 576, 658 S.E.2d at 96.

“In our justice system, the trial judge has the discretion and the duty tomonitor the
voir dire so as to ensure that the jury selected measures up to the constitutional standard.”
State v. Hill, 361 S.C. at 310, 604 S.E.2d at 702. In fact, this Court has recently cautioned
against any attempt to “reduce[] to a question- and-answer sessions which obtain results in -
the manner of a catechism.” State v. Dickerson, 395 S.C. 101, 115, 716 S.E.2d 895, 903
(2011), quoting Wainwright, 469 U.S. at 424. Respondent suggests this holds true both for
a defendant and the prosecution — rote questions made mandatory does nothing to ensﬁre
quality in the individual voir dire. Here, the trial judge properly allowed expansive
questioning and disallowed only those questions tending to “stake out” particular jurors. See
Stanko,376 S.C. at 576,658 S.E.2d at 96 (“Appellant was not entitled to ask potential jurors
about their specific views of the insanity defense during voir dire. The trial court allowed
Appellant to explore the issue of affirmative defenses during voir dire, and permitting either
side to ask any more case-specific questions would have veered close to allowing the parties

to stake out a jury”). He even allowed, though not necessary under our precedent, the
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definition bf legal terms by the court or a question in proper form (inéluding murder), (see,
for example, R. p. 249, lines 4-23; p. 833, lines 21-25), Bixby, supra, and questions on
whether the jurors could holdfast to their beliefs in the face of a different majority view
during deliberations, (see, for example, R. p. 214, line 21 - p. 215, line 14; p. 613, line 22 -
p. 614, line 4), compared with Bennett, 369 S.C. ét 226,632 S.E.2d at 285 (not improper to
“excluded the ‘will you go with the majority’ question from voir dire.”).

At any rate, any error would need to be predicated upon finding issue with the jurors
who were seated. Bixby, 388 S.C. at 542, 698 S.E.2d at 580. The seated jurors" were
questioned during the individual voir d;'re process in the same order as discussea herein.

The first seated juror question was juror #282, Shirley West. Defense counsel neither
reqﬁested to define murder for the juror, nor objected to her qualification. (See IR. p.17 1? line
8 - p. 180, line 10). Only after Ms. West was questioned, on the next prospective juror,
counsel for appellant, after exploring general grounds such as experience with court
proceedings, employment and watching Fox News, defense coﬁnsel asked “what would be
important to” the juror in making her decision. The solicitor’s objection was sustained. (See
R. p. 187, lines 11-17). Defense counsel immediately followed with “what is your
understanding of the term ‘murder’?” (R. p. 187, lines 19-20). The trial judge stopped
coimsel, finding that question could not be allowed as such a question is answered by a
‘charge on the law by the Court and the jurors would be sworn to follow the law.” (R. p. 187,

lines 21-23). The very next question returned to specific types of evidence: “What types of

15 The three alternates who were chosen were not called upon to sit on the jury for
deliberations in either phase, and are not considered here. (See R. p. 2324, lines 8-10).
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evidence that £he defense could present to you would be important to you in making your
decision in a case like this?” (R. p- 188, lines 3-6). The solicitor’s objection was sustained.
(R. p. 188, lines 7-11). Counsel the asked the following qgestion:
Ms. Koenig, if the judge told you that you were required to consider
evidence presented by the defense in mitigation, such as any factors relating

to Mr. Barnes, his background, education, intelligence, mental health issues,

anything like that, if he told you that you needed to consider that as evidence,

would you be able to do that?

(R. p. 189, lines 3-9).

The juror responded with a clear, “Oh, yes.” (R. p. 189, line 10). The solicitor raised
no objection to that question, and the ‘judge did not limit defense counsel in asking this
question. The solicitor then briefly questioned the juror, after which thé juror was excused.
Defense counsel then “object[ed] to not béing able to instruct the jurors on the definition of
murder in voir dire.” (R. p. 19.2, lines 20-22). He argued the language in Bixby finding the
question was not proper was 'then “currently under cert, ... cert being souéht in the U.S.
Supreme Court,” and he asserted his belief that “it’s a very strong issue.” (R. p. 192, line 24
- p. 193, line 5). He argued there was a danger that in the minds of jurors “self defense,
accident and things like that are ﬁurder.” (R.p. 193, lines 6-1 1). He continued, “not being
able to ask them what their understanding is of murder and we’re getting jurors who are
saying that they can consider both life or death, when in reality they would only consider life
for accident or self defense or manslaughter.” Thus, he concluded, the defense should be
able to ask about the definition of murder. (R. p. 193, lines 11-19).

The solicitor relied on a long line of cases holding misconception on the law is not

a proper area of juror questioning. (R. p. 193, line 21 - p. 195, line 24). He argued the
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“elements of law are not to be debated in voir-dire. They exist When the judge charges the
jury on What the law is.” (R. p. 195, lines 21-24). Thetrial judge, relying on State v. Bixby,
and State v. Stanko, reasoned that it matters not what misconceptions the jurors may have on
the elements of a crime or a defense as “[t]hey take an oath to follow the law and to apply
the law.” (R. p. 197, lines 7 - p. 198, line 15). The trial j'udge then asked the defense’s
position on the qualification of the juror, to which the defense replied, “Qualified, Your
Honor” without further or individual objection. (R. p. 198, lines 17-18).

The next selected juror, juror # 75 (Thomas DeVilbiss), was questioned immediately
thereafter. Defense counsel neither requested to define murder for the juror based on specific
certain responses, nor objected to his qualification. (R. p. 200, line 20 - p. 207, line 2).

The next juror who was ultimately seated was juror # 152, Otis Key, questioned
immediately following #75. Again, defense counsel neither requested to define murder for
the juror based on specific and certain responses, or objection to his qualification based on
insufficient voir dire. Defense counsel did éxpress “a concern” with the fact the juror’s
daughter was a correctional officer in McCormick. The trial judge noted there was no
evidence the daughter knew appellant from McCormick (where appellant was then housed
in anticipation of trial), and appellant had, in fact, been housed in Lieber prior to the transfer
for trial. The trial judge found the juror qualified over defense counsel’s “concern.” (R. p.
208, line 22 - p. 217, line 6).

The next juror who was ultimately seated was # 97, Gayle Garry. However, prior to
Ms. Gary’s individual voir dire, counsel questioned another jury (who was not seated), Mr.

Steven Jordan, juror # 146. Mr. Jordan’s question is illustrative of the open nature of the
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individual voir dire in two ways.

First, because defense counsel was given significant latitude in questioning Mr.
Jordan on what, if any impact, law enforcement witnesses would have on his consideration
of evidence, as Mr. Garry advised that he had family and friend connections to law
enforcement. Respondent notes such questions were posed.without objection from the State.
(SeeR.p. 234, line 1“3 -p-237,1ine 9). (See also R. p. 421, line 14 - p. 423, line 5). Defense
counsel asked, again without objection, “if you were on the jury and you found that there was
a mu.rder that there was absolutely no excuse for, you could give meaningful consideration
to a life sentence?” (R. p. 237, line 20 - p. 238, line 151). But upon hearing Mr. Garry’s
response that, “if there was not excuse for it, could blooded, I couldn’t. ... If there are
mitigating circumstances or situations, I mean yes...,” counsel did not request any additional
questions. After prosecution concluded its questions, defense counsel argued the juror was
not qualified because “[h]e said flat out if he found somebody committed murder in cold
blood with no excuse” he “couldn’t vote for life.” (R. p. 240, line 16 - p. 241, ﬁne 1). The
trial judge reminded counsel that he also ‘-‘went on to say, depending on the mitigation.” (R.
p. 241, lines 2-3)..Still, defense counsel offered he wished to ask additional questions, which
the trial judge allowed, without objection from the solicitor. (R. p. 241, lines 4-8). When
asked whether “anything else matter,” if the murder was “no excuse in cold blood,” the trial
judge stopped the questioning finding it inappropriate. When arguing that he was asking
about mitigation, defense counsel alsb added the questioning was “without‘ explaining to him
what the definition of murder is.....” (R. p. 242, lines 10 - p. 244, line 8). The trial judge

advised that he was not prohibiting an explanation of the offense, but defense counsel’s
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questions about the jurors misconceptions of the offense:
I never said I would not explain the definition of murder. What I had
said was you cannot question these jurors about their conception or
misconception about the definition of murder.
If you want me to tell the jury murder in South Carolina is the
unlawful killing of a human being by another with malice aforethought,
express or implied, I will be glad to do that. That wasn’t what [ sustained the
objection on.
My sustaining of the objection in that regard was on the fact that it
was concerning what the jury thought murder was or what the jurors thought
the definition was. :
(R. p. 244, lines 9-21).

The trial judge also said he did not find a properly framed question from counsel to
be improper in regard to understanding murder. (R. p. 244, line 25- p. 245, line 8§).
Ultimately, the trial judge defined murder for the juror before defense counsel resumed
questioning. (R. p. 249, lines 4-23). Defense counsel then asked one question, whether the
juror could consider a life sentence if he found appellant guilty of murder, and the juror
responded, “I swear you all have got me confused now.” The juror then expressed, upon
questioning by the trial judge, that he would consider all the facts and circumstances of any
case in determining an appropriate sentence. (R. p. 250, line 9 - p. 253, line 6). Defense
counsel had no further questions, but advised the court that the factual scenario the juror
referenced “was probably a voluntary manslaughter,” and objected again based on their prior
motion to prevent “judicial rehabilitation.” He also objected in general to the juror:

Your Honor, this is a juror who is like best friends with Leon Lott, the
Sheriff of Richland County; friends with the Edgefield County Sheriff; was
friends with Jim Anders; is a member of the South Carolina Law

Enforcement Association, has a bumper sticker on his car; was a constable
for ten or 15 years.
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He’s clearly very law and order. He’s got very rigid beliefs on when
the death penalty is appropriate, which apparently is — appears to be in every
case where there’s a murder with aggravation.

(R. p. 254, lines 12-21).

The trial judge disagreed and offered defense qounsel the opportunity to ask

additional questions, but counsel decline stating, I juét don’t know how I can do it without,

’you know, being accused of Staking out...” (R. p. 254, line 22 - p. 25‘5, line 6). The
prosecution argued that the juror been faced with complex and confusing questions that
essentially “rolled the two trials together,” but had, at bottom, “repeatedly answered that he
could listen to the facts and circumstapces in the guilt phase and the sentencing phase and
follow the law and reach a verdict; not always death, not always life, but he would apply the
facts and circumstances as he was asked.” (R. p. 255, line 17 - p. 256, line 9). The trial judge
found the juror qualified. (R. p. 256, line 20 - p. 257, line 25). However, he was not
ultimately seated as the defense exercised one of their strikes against him in selection. (R.
p. 1019, lines 10-18).

Returning to Ms. Garry, juror #97, neither the court nor counsel pursued a definition
of murder, and defense counsel made no objection to either the voir dire or Ms. Garry’s
qualification. (R. p. 298, line 22 - p. 307, line 3).

The next seated juror questioned was juror #111, Phillip Griffin. Again, neither the
court nor counsel pursued a definition of murder, and defense counsel made no objection to
either the voir dire or Mr. Griffin’s qualification. (R. p. 309, line 2 - p. 315, line 14).

The next seated juror questioned was juror #33, Alexis Brunson. Again, neither the

court nor counsel pursued a definition of murder, and defense counsel made no objection to
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either the voir dire or Ms. Bruson’s qualiﬁcation. (R. p. 339, linc; 17 - p- 346, line 23).

The next seated juror questioned was juror # 222, Joseph Robbins. Again, neither
the court nor counsel pursued a definition of murder, and defense counsel made no objection
to either the voir dire or Mr. Robbin’s qualiﬁcation. (R. p. 415, line 10 - p. 428, line 9).

The next seated juror questioned was juror #212, Ronnie Posey. Again, neither the
court nor counsel pursued a definition of murder, and defense counsel made no objection to
either the voir dire or Mr. Posey’s qualification. (R. p. 565, line 1 - p. 571, line 24).

The next seated juror guestioned was juror #267, Randall Thrower. Again, neither
the court nor counsel pursued a definition of murder, and defense counsel made no objection
to either the voir dire or Mr. Thrower’s qualification. (R. p. 603, line 12 - p. 616, line 21).
Respondent nétes that the trial judge did not engage in mere standard questions, but would
ei(pand on concepts if the need arose. For instance, during Mr. Thrower’s questioning, the
court defined the different types of evidence in order to effect a true measure of the juror’s
understanding of the questions being asked. (See R p. 609, lines 3-25).

The next seated juror questioned was juror #94, Sean Gamble. Again, neither the
“court nor counsel pursued a definition of murder, and defense counsel made no objection to
either the voir dire or Mr. Gamble’s qualification. (R. p. 651; line 20 - p: 665, line 15).

The last seated juror qugstioned was juror #37, Crystal Busbee. Again, neither the
court nor counsel pursued a definition of murder, and defense counsel made no objection to
either the voir dire or Mr. Busby’s qualification. (R. p. 694, line 15 - p. 704, line 4).

Appellant’s remaining general objéctions are just that — general objéctions. Though

he argues that “[t]his Court has allowed particularized death-qualifying voir dire in other
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cases,” he fails to identify what “case speciﬁc.question” was denied. (See FBOA, p. 59).
In contrast, the record well demonstrates the trial judge did not adhere to a simple script but
expanded the questioning as necessary. Further, he allowed defense counsel émple
opportunity to question and to argue within the process. In particular, Respondent notes the
times, as cited above, that defense counsel was allowed — by the trial judge, and without any
objection from the state — to make further inquiry on attitudes toward police officers. The
record reflects a fair, full, and individual process as required in capital voir dire proceedings.
In sum, appellant can show neither error in the voir dire of the seated jurors, nor
objection to the sufficiency of thé individual voir dire of each of the seated jurors. See
Bennett, 369 S.C. at 227, 632 S.E.2d at 286 (“Ou-r review of the entire voir dire in _this case
reveals that Appellant had an impartial jury. As in Hill, the trial court extensively questioned
each juror regarding the ability to be fair and impartial, and there is no evidence suggesting
that any juror failed in these capacities. Because the evidence in the record supports only the
conclusion that Appellant received a fair and impartial jury, and because there is no evidence
suggesting that the trial court’s voir dire limitation rendered Appellant’s trial ‘fundamentally
unfair,” we affirm the trial court’s decision.”). Moreover, the issue lacks specificity and is
not tailofed to any issue with the seated jurors. Even so, the issue is not preserQed for review

as appellant failed to exhaust all available strikes. Bixby, supra.
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IV.
The trial judge properly exercised his discretion in finding Juror #203 not qualified
based on her responses and demeanor, and in particular her noted hesitation in regard

to her ability to impose a sentence of death, indicating a belief that would prevent or
substantially impair the performance of her duty as a juror in this death penalty case. .

Relevant Facts:

During the trial judge’s initial questioning, Karen Padgett, juror #203,'® asked the
judge to repeat only one question — “If the facts warranted, where a person’s found guilty of
murder, could you sentence a person to the death penalty?” (R.p. 793, line 24 - p. 794, line
1). The record indicates she responded she could. (R. p. 7974, lines 2-5). The juror
responded to defense counsel’s question that she had not “thought about the death penalty
much before being éalled in for jury duty. (R. p. 795, lines 20-22). The prosecution noted
that she had hesitated in responding to the judge’s question on a possible verdict of death.
(R. p. 797, lines 7-9). She likewise hesitated on the prosecution’s question:

If it absolutely came down to it, could you sign your name on a
verdict form sentencing somebody to die?

A If it absolutely came down to ?
(R. p. 797, lines 10-12).
She eventually answered, “I’m not sure. Because I don’t know anything about this
case, 'm not sure.” (R. p. 798, lines 1-2). When asked again, she responded, “Not
positively sure, but....” and her answer simply trails off. (R. p. 798, lines 8-15). Defense

counsel questioned the juror again, at which point she responded she could give “meaningful

1 In appeliant’s Statement of Issues on Appeal, and his argument headings in the
index, appellant references “Juror #54,” however, his argument refers to the jury by name
and the correct number (#203) in the body of the argument.
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consideration to a death sentence as well as a life sentence.” (R. p. 800, lines 14-20). On
additional questioning by the trial judge, the juror expressed some hesitation as to her
understanding of “the process.” (R. p. 801, lines 1-4). The trial judge clarified, “[w]e don’t
want a juror that’s committed one way or»t-he other,” and asked if she could consider and
impose either sentence as the evidence should warrant in her opinion. She responded she
could. (R.p. 802, line 24- p. 805, line 9). Upon additional questioning by the prosecution,
the juror responded affirmatively that Her feelings Qould interfere with her ability to be an
effective juror. (R. p. 805, line 21 - p. 806, line 3). For the defense, she responded
affirmatively that she could sign her name to the form for a death sentence. (R. p. 806, lines
12-18). The trial judge stated, “Well, I guess, I'm a little confused, Ms. Padgett,” and briefly
reviewed her back and forth responses. (R. p. 806, line 19 - p. 807, line 1). He asked plainly,
“are you opposed to the death peﬁalty,” to which the juror responded, “I haven’t, you know,
really thought about it.”- .(R. p. 807, lines 1-4). Upon additional questioning by the trial
~ judge, the juror confirmed that her hesitation was based on her beliefs that would hincier her
ability to consider a sentence death, and would interfere with her ability to “perform [the]
duties of a juror. (R.p. 807, line 5 - p. 808, line 16).

The defense argued she was qualified, but acknowledged the idea of signing a death
verdict “causes her some problems and she doesn’t like it,” but she stated she could do it.
(R. p. 809, lines 4-8). The prosecution noted the great hesitation:

... When the State questioned her about signing her name, there was
considerable hesitation and struggling going on. She didn’t answer for a long

time. Then, of course, she said if “it came down to it” when asked about

signing her name and the question was repeated again about signing her name

to sentence someone to death. There was another long hesitation and

struggling going on within this girl’s mind. She said, “I don’t know ifI could
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do that.”

When you questioned her, she said - - or after you questioned after
they questioned, you came back and asked her about signing her name and
there was a long hesitation.

And finally, when you said on signing a death penalty would it
interfere with your ability to serve as a juror ... she said “yes, sir.”

When Mr. Maye asked her about her feelings about signing her name,

~ would it interfere with her ability to sign her name, she said, “I do.” There

was no equivocation on “I do” and “yes, sir,” on her feelings interfering with
her ability to serve as a juror.

(R. p. 809, line 11 - p. 810, line 14).
While her responses were back and forth to some extent, the prosecution argued, her
responses were that her feelings would interfere with her ability to serve as a juror and sign
~on a verdict recdmmendipg death. (R.p. 811, lines 16-21). |
The trial judge found the jurbr not qu;clliﬁed:

... Considering the entire colloquy, even going back to my initial questioning
of Ms. Padgett, there was a very, very long pause when I asked her if she
could return a sentence of death.

Not only that, her - - my observations of her demeanor, being within
‘two feet, I guess, of her and looking down into her face, it appears somewhat
of concern to her, somewhat of a pained, emotional expression on her face.
She stared off momentarily, she hesitated a great deal of the time and then of
course responded somewhat quietly, “I think yes.”

I got to the point that I felt that it would be appropriate for the
attorneys to ask questions, which they certainly did.

I think she did equivocate at points in time. Then each time she was
asked about the death penalty, regardless of who asked her, there was an
extended pause on her behalf that I interpreted as struggling somewhat with
the issue of the punishment of death.

- Then beyond equivocation, as I recall, the Solicitor asked her about
signing her name and then asked if she thought her feelings about the death
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penalty would interfere with her abilities to serve as a juror. And she said, I
do.”

I came back and attempted to clarify some of her responses because
I think some of her responses were inconsistent between our various
questioning. And she clearly stated that she felt her feelings or her beliefs
were such that it would interfere with her ab111ty to perform her duties and
follow her oath as a juror.

A juror may be excluded for cause if her views would prevent or
substantially impair the performance of his duties as a juror in accordance

with his instructions and the oath.

When revieWing the qualifications or disqualifications of the
prospective juror, the responses of the challenged juror must be examined in

light of the entire colloquy and I would say the observations of the trial judge

. as to the juror’s demeanor and not only their responses.
I think she did equivocate. I think her views and her responses as a

whole would impair her ability to act as an impartial juror. Therefore,

considering the voir dire as a whole, I find that Ms. Padgett is not qualified.
(R. p. 812, line 9 - p. 814, line 3).

Appellate argues to this Court that the trial judgé erred because the record supports
that the juror was qualified. (FBOA, p. 66).’

Discussion:

“[A] prospective juror may be excluded for cause when his views on capital
punishment are such as would prevent or substantially impair the performance of his duties
as a juror in accordance with his instructions and his oath.” State v. Sapp, 366 S.C. 283,290-
291, 621 S.E.2d 883, 886 (2005), citing Wainwright v. Witt, 469 U.S. 412, 424, 105 S.Ct.
- 844 (1985). “The ultimate consideration is that the juror be unbiased, impartial, and able to .
carry out the law as explained to him.” Sapp, 366 S.C. at 291, 621 S.E.2d at 887.

“The determination whether a juror is qualified to serve in a capital case is within the

sole discretion of the trial judge and is not reversible on appeal unless wholly unsupported
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by t_he. evidence.” State v. Evins, 373 S.C. 404, 418, 645 S.E.2d 904, 911 (2007). See also
State v. Longworth, 313 S.C. 360, 365, 438 S.E.2d 219, 222 (1993); State v. Bell, 302 S.C.
18, 23, 393 S.E.2d 364, 367 (1990). “A juror’s disqualification will not Be disturbed on
appeal if there is areasonable basis from which the trial court could have concluded the juror
would not have been able to faithfully discharge his responsibilities as a juror under the law.”
State v. Woods, 382 S.C. 153, 159, 676 S.E.2d 128, 131-132 (2009), citing State v. Green,
301 S.C. 347,392 S.E.2d 157, cert. denied 498 U.S. 881 (1990).

“Deference must be paid to the trial court who sees and hears the juror.” Evins, 373 |
S.C. at 418, 645 S.E.2d at 911, citing State v. Green, 301 5.C. 347,392 S.E.2d 157.(1990).
“There will be situations where a trial court is left with t_he definite impression a prospective
~ juror would be unable to faithfully and impartially apply the iaw, and this is why deference
m-us£ be paid to the trial court.” Woods, 382 S.C. at 159,. 676 S.E.2d at 132, citing
Wainwr;ight v. Witt, 469 U.S. 412 (1985).

Appellant’s argument has two distinct ﬂawst First, he relies upon parsed statements
that do not fully convey the facts before the trial judge as to this particular juror’s ability to
follow the law. Second, his argument does not démopstrate aﬁ abuse of discretion; rather,
his argur-nent is more properly an argument for rehabilitation below, not reversal on appeal.
The gist of the argument is that the juror was not committed to either sentence, but her
responses can simply be understood to mean a life-leaning position. (See FBOA, p. 69).
Even so, that position is not factually sustainable in view of not only the responses as a
whole, but also the deference given the trial judge who actually observed (and at times duly

noted) the hesitation and demeanor of the juror.
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The instant passage from State v. Gilbert is instructive:

This Court will not consider only isolated statements made during voir dire

but will examine the entire colloquy with the venireman in order to review

his qualifications. Having done this, it is clear that the challenged juror was

properly qualified. When questioned by the trial judge subsequent to

confusing inquiries made by appellants’ trial counsel, the juror stated that she

would give due consideration to any mitigating factor that the court instructed

her to consider.
277 S.C. 53, 56-57, 283 S.E.2d 179, 108-81 (1981).

Like the issue in Gilbert, when the whole of the answers are reviewed in the instant
matter, the record supports the trial judge’s determination that the juror was not qualified.

In capital voir dire proceeding, the parties and the prospective jurors will naturally
engage in dialogue. Most all prospective jurors are being requested to answer broad questions -
about concepts and procedures that they know little or nothing about. It should be expected
that many of the answers will demonstrate that disadvantage. See, for example, State v. Bell,
302 S.C. at 25, 393 S.E.2d at 368 (“The other two jurors initially misunderstooa the
bifurcation of the trial, but later, after clarification, responded that they could impose either-
the death penalty or a life sentence. The trial judge, therefore, did not abuse his discretion in
qualifying the challenged jurors.”); State v. Green, 301 S.C. at 354-55, 392 S.E.2d at 161
(“With regard to Mr. Brown, we find that while his responses indicated some confusion on
his part, he demonstrated the ability to consider all evidence before reaching a decision.”).
A juror should not be disqualified by simply pointing to missteps in the dialogue. Id.
However, where the juror repeatedly demonstrates he or she is unable to follow the law, even

though some equivocation is present, the voir dire, as a whole is reviewed and deference to

the trial judge is even more necessary. Woods, supra. And, this particular juror gave context
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to her hesitation and inconsistency, admitted that she had not really thought about the death
penalty. But of one thing she seemed sure — her beliefs would interfere with her ability to
discharge her duty as a juror.

The Vacillating responses at issue in the instant matter are highly similar to the
responses this Court reviewed in State v. Mercer, 381 S.C. 149, 156-58, 672 S.E.2d 556,
560- 61 (2009). This Court conceded “it is possible to cherry-pick certain responses apd
perhaps conclude that Juror Doe is qualified,” but “a review of the totality of the responses
reveals a potential juror vacillating and struggling with his strong convictions against the
death penalty. 381 S.C. at 156-57, 672 S.E.2d at 560. This Court upheld the trial court’s
decision as “well within its broad discretion.” 381 S.C. at 158, 672 S.E.2d at 560. See also
State v. Wood, 362 S.C. 135, 141, 607 S.E.2d 57, 60 (2004) (“trial court’s disqualification
of a prospective juror will not be disturbed where there is a reasonable basis ... [to]
conclude[] that the juror would not have been able to faithfqlly discharge his responsibilities
as a juror™); State v. George, 323 S.C. 496, 503, 476 S.E.2d 903, 908 (1996) (affirming
mliﬁg finding juror disqualified where juror “declared that she did not think she could sign
a form recommending the death penalty™); State v. Longworth, 313 S.C. 360, 366, 438
S.E.2d 219,222 (1993) (finding disqualification where jurof first stated “he ‘probably could’
consider” but also that did not “think s0™). 4‘

Likewise, here, the trial judge was well within his discretion to find the juror not '
qualified, particularly even where her responses indicated she could perform her duty in
regard to a death sentence were encumbered By distinct hesitatibn and ;train. The trial

judge’s ruling should be upheld.
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V.

The trial judge appropriately refused to dismiss the indictments pursuant to delay

under the Interstate Agreement on Detainers Act (IAD) where there was an existing

and proper order allowing continuance of the complex capital matter beyond the
statutorily set one hundred and eighty (180) days.
Relevant Facts: -

The State sought a continué.nce pursuant ;co the provisions of the act. Defense counsel
conceded that the continuance was made, and timely made. However, he argued that the
length of the continuance violated the spirit of the provisions.

Defense counsel argued that the initial offer of custody was dated February 12, 2005.
(R.p. 161, lines 5-7). He conceded not only that the State sought and obtained a continuance
by order dated Ma‘y 27,2005, but also that the defense requested and obtained a continuance
in March of 2008. (R. p. 161, lines 7-20), but, counsel argued, only after the lapse of almost
three years (May 2005 to March 2008). (R.p. 161, 1line 20 - p. 162, linJe 9). Defense counsel
argued, “I agree that the Court can certainly toll the 180 days, but I disagree that that can be
an indefinite tolling for an unreasonable amount of time, which is clearly what we have’
here.” (R. p. 164, lines 17-20).

The prosecution, while explaining that it had complied with the terms of the IAD,
noted that it also pressed for a hearing after the October 31, 2005 appointment of Judge
Maddox. (R.p. 165, lines 13-22). The order by Judge Keesley reflects the continuance was
granted on May 27, 2005. ( R. p. 2345). Judge Keesley noted not only was appellant not
entitled to bail because he was under a life sentence from convictions in the State of Georgia,
but also that the instant matter was tried as a capital case which required special procedures,
including the appointment of a single judge vested with jurisdiction which, at that point, had
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not been done. (See R. p. 2345-2346).
The trial judge ruled:

I’'m going to deny the motion on the interstate agreements on
detainers. ...

(R. p. 166, lines 13-17).

On appeal, appellant, admitting again that he, too, requested and received a
continuance, apparently argues the indictments should none the less be dismissed because
he personally did not want counsel to move for a continuance. A(F BOA, pp. 71-73).
Discussion:

" Pursuant to Article I1I (a) of the IAD, resolution of the charges against a prisoner can
be triggered by the prisoner filing a request for a “final disposition” of the case and that
request for disposition must be honored by way of holding a trial within one hundred and
eighty (180) days. New Yorkv. Hill, 528 U.S. 110, 112 (2000). However, that provision is
subject to continuance for good cause. Id. See also S.C. Code § 17-11-10. “[A]ny requested
continuance may be granted only at or prior to the expiration of the 180 day period prescribed
in the statute.” State v. Patterson, 273 S.C. 361, 363, 256 S.E.2d 417, 418 (1979.). If,
however, a defendant makes a continuance request, his request “remove[s] his case from the
scope of the automatic dismissal provisions of the statute.” State v. Allen,269 S.C. 233,237
S.E.2d 64 (1977). See also State v. Finley, 277 S.C. 548, 290 S.E.2d 808 (1982) (“a
defendant cannot cause the delay in the trial and then expect dismissal of the charges because
the case was not tried within” the mandated statutory period).

The Court of Appeals found in State v. Tucker, 376 S.C. 412, 416, 656 S.E.2d 403,
405 (Ct. App. 2008), that “[n]Jumerous courts have held the rights created by the IAD are
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statutory in nature and do not rise to the level of constitutionally guaranteed rights.” Further,
the Coﬁrt of Appeals in Tucker recognized the Third Circuit’s characterization of the IAD
as “a set of procedufal rules,” and its reasoning that “[t]he statutory right to dismissal dﬁe to
an administrative violation of these rules is therefore ‘not “fuhdamental” even though its'
impact on a defendant may be great.”” Id, quoting United States v. Palmer, 574 F.2d 164,

167 (3" Cir. 1978).

The question here is whether Judge Keesley’s May 27, 2005 order gfanting a
continuance satisfies the continuance provision of the IAD. Respondent submits appellant’s
"issue, to the extent that it presents a question of whether appellant is bound by counsel’s
continuance, is actually a different issue than the one presented below and is thus
pfocedurally barred. See State v. Freiburger, 366 S.C. 125, 134, 620 S.E.2d 737, 741 (2005)
(holding an issue not preserved when one ground is raised to the trial court and another
ground is raised on appeal). However, to the extent the issue contests the legitimacy of the

tolling based on Judge Keesley’s order, neither case law nor the record supports his position.

Without question, “the decision to grant a continuance is generally within the trial
court’s discretion.” Patterson, 273 S.C. at 363, 256 S.E.2d at 418. Tihe basis for the
continuance is plainly recorded in the order. Judge Keesley noted the special procedures and
special appointment of a presiding judge that are required in capital proceedings. ( R. p.
2345-46). Respondent would note that the very fact that appellant recogniéed a need for an
additional cpntinuar_lce based expert issues in preparation for his case in mitigation, (see R.
p. 161, lines 18-20), is implicit acknowledgment of the additional time and additional

requirements of a capital proceeding. Again, this is not a question of constitutional
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magnitude or the basis for a speedy trial motion; rather, it is a matter of compliance with
procedural rules under the IAD. 'The State complied with those rules and.obtained a
continuance. The State actively sought to have the case heard from the time of appointment
of a trial judge. (R. p. 165, lines 13-16). Th.ereaftér, appellant, through counsel, sought a
cc;ntinuance. This record reflects that hone of the procedural rules were violated, and,

further, no unnecessary delay is evident. Appellant cannot show he is entitled to relief.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that the judgment,

conviction, and sentence of the lower court should be affirmed.
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