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(The within matter came before the Court for hearing on
November 19, 2015)

THE COURT: All right, I'm happy‘to hear from you.

SOLICITOR: Yes, maam. Before you is Gary Wayne Thomas
to plead guilty in this case. ‘

THE COURT: All right, you are Gary Thomas?

DEFENDANT: Yes, maam, I am.

THE COURT: All right, and you are here to plead guilty
today to armed robbery and attempted murder. Is that correct?

DEFENDANT: Yes.

THE COURT: Aall right, and your attorney is Ms. Pinnock,
is that correct? |

DEFENDANT: That's correct.

THE COURT: How long has she been representingryou?

DEFENDANT: TFor over a year.

THE COURT: For over a year,_agd during that time have
you been satisfied with her services? | - '

DEFENDANT: Yes, I have.

THE COURT: Do you need any more time to speak with her
todaf?

DEFENDANT: No, maam, I don't.

THE COURT: All right. Has she advised you that if you
plead guilty you give up. some important constitutional rights?

DEFENDANT: Yes, maam, she has.

THE COURT: Do you understand that by pleading guilty
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today you are giving up your right to a jury trial?

DEFENDANT :
THE COURT:
DEFENDANT :

THE COURT:

Yes, I do.
Do you wish to waive that right?
Yes, maam.

You are also giving up your right to confront

witnesses against you and your right to remain silent. Do you

understand those rights?

DEFENDANT :
THElCOURT:
DEFENDANT:
THE COURT:
DEFENDANT:

THE COURT:

Yes, maam, I do.

Do you want to do that? Give up those rights?

"Yes, maam.

Do you understand your rights?

Yes, maam.

All xight. You are pleading guilty:to what

are considered violent and most serious offenses in South

Carolina. Did she explain to you what that means?

DEENDANT :

THE COURT:

Yes, she did.

Do you understand that that will affect the

amount of time that you actually spend incarcerated?

DEFENDANT :

THE COURT:

Yes, I do.

And it also affects you in that if you were

to commit another most serious and violent offense you would

receive a life without parole sentence. Do you understand

that?

DEFENDANT :

THE COURT:

Yes.

Understanding those things do you still wish



10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

to plead guilty?
DEFENDANT :

THE COURT:

Yes, maam.

Do you understand that the sentence for armed

robbery is ten years incarceration and up to thirty years in-

carceration?
DEFENDANT :

' THE COURT:

Yes, maam.

And for an attempted murder charge, you could

receive up to thirty years incarceration?

DEFENDANT:
THE COURT:
guilty?
DEFENDANT:
THE COURT:
guilty?
DEFENDANT :
THE COURT:
ily?
DEFENDANT :
THE COURT:
to plead guilty?
DEFENDANT :
THE COURT:
get you to plead
DEFENDANT :

THE COURT:

Yes, maam.

Understanding that do you still wish to plead

Yes, maam.

Are you pleading guilty because you:are

Yes, maam.

Are you pleading guilty freely and voluntar-

Yes, maam.

Has anyone promised you anything to get you

No, maam.

Has anyone threatened you or coerced you to
gquilty?

No, maam.

Are you currently under the influence of any
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drugs or alcohol?

DEFENDANT: No, maam.

THE COURT: And do you suffer or have you suffered from a
mental condition that would prevent you from understanding what
you are doing?

DEFENDANT: No, maam.

THE COURT: All right, I'm going to ask the Solicitor to
tell me about the facts and I ask that you listen to what she
tells me;

DEFENDANT: Yes, maam.

SOLICITOR: Thank you, Your Honor.

Before I go into the facts, I do want to make the Couft'
aware that the victim and several members of her family are
here and present for this guilty plea. At the approﬁriate'time
one of them might like to speak, énd one of them would like
to read a statement of the victim.

THE COURT: All right. R

SOLICITOR: I believe this is her sister and brother in
law, her brother, father and mother, as well as a friend of
theirs.

Your Honor, the victim in this case and the Defendant

were married up until this incident. ‘The State, Your Honor,
is not asking for consecutive time but I am asking for the max-
imum sentence on the attempted murder charge.

We are asking for thirty years in this case, and here is
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why, Your Honor.

On the day in guestion in August, on August 23rd of 2014,
Your Honor, the victim in this case returned home from being
out with a family friend. She and the Defendant were estranged
at this point in time.

He had a CDV, a prior criminal domestic violence, convic-
tion against him. They tried to begin a separation and try to
dissolve their marriage, at which point the Defendant began a
pattern 6f harrassing behavior.

He was showing up at her place of employment and confront-

ing her in front of co-workers at work. He was sending text

. messages to her and calling her family, trying to find out from

them where she was going and who she was going with, when she
was going places. - .

He sent her text messages, Your Honor, and I would just
read one that he sent her.

I know you want it to be ovér:but (inéudible) has to

stop- It's not over until God says it's over. So

don't you and I or anyone else try to stand in the

will of God.

There are a lot of text messages, Your Honor, where he is-
using religion to try to force her to re-engage in this rela-
tionship-. ‘

On the night in question, Your Honor, and the days lead-
ing up to it, his daughter who was living with the victim at

6
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the time -- she was receiving phone calls from her father say-
ing where is your stepmother, where is she at, and, Your Honor,
saying you know I‘m her husband so where is she.

He was walking around the residence and trying to control
her behavior at the time.

Your Honor, on the night in gquestion the victim returned
home to her residence and she saw him coming up behind her,
with his fist drawn, swinging it over and over and over and
over again to her face and head, breaking virtually every bone
in her face.

Multiple calls were made from that residence to nine one
one, saying he's hitting her and hitting her; he's picked up
her purse and ran away. That's where the attemptedlﬁurde;‘
charge comes in.

Your Honor, her blood was splattered on the door. 1I'm go-
ing to hand up some pictures so you can see, what he did to her.

He then ran away, Your Honor.- ' She was transported to the
hospital where she had bilateral multiple fractures from a blow
directly to her face.

There was a fracture involving the sinus walls, a left
calvarior fracture, a non-displaced right calvarior fracture.
There was a brain shift injury that was going on that the doc-
tors saw.

She was in ICU for tﬁe majority of her three month stay
in the hospital.

7
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Her mother became her primary care.giver, and, Your Honox,

what makes this so troubling was that this victim was in this

w o

abusive situation and she tried to get out of it. She went to

i =9

the Family Court for events that had happened and sought a pro-
tective Order but that Order was denied by a Family Court
Judge. This was before this incident happened.

There are times when a victim cannot leave the home be-

cause of the children, and I believe that was part of this

O W~ Y W

case as well. They are afraid to leave.

10 Your Honor, he has a pointing and presenting conviction
11 from his first wife.

12 Your Honor, this victim needs to be protected from this
13 man and that is what we are asking here today, thirtf years,
14 I think at this time the victim has a statement that she

15 wishes to be read to the Court.

16 THE COURT: Yes, maam.

17 SOLICITOR: If I could have it done :aii_. this time?

18 THE COURT: Yes, maam. |

19 SISTER OF VICTIM: My sister is the victim in this case.

20 My name is Loretta Moore. I am her sister.

21 T would like to say this on the events that occurred on
22 BAugust 23rd of 2014. (Reading stateﬁent of victim) My life
23 has changed because of the events that occurred on August the
24 23rd of 2014. The way I feel is I have (portion inaudible on
25 the record).

8
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He hit me over and over and shoved me back and forth,
from side to side. He did wrong,

I spent months in ICU at the hospital fighting for my;
life, enduring surgéries and therapy, as well as other treat-
ment for problems that T had. (Portion inaudible)

I am thankful that I was able to return to work after I
struggled to improve. My supervisor and co-workers have been
absolutely wonderful as well as my parents for the care of my
child. Also membéfs of my church.

If not for them I would not have been able to get to the
point that I could go back to my job.

(Transcription Noté: The statement beiné read on the.
audio is difficult to hear and transcribe, some of it3inaudib1e)

My family has been hurt also. They have been tﬁere for
me the entire time I have been fighting for my 1ifé_as well
as for my child. He not only hurt .me but he hu;t his daughter
and my family and church family. ‘ '

It has truly been a terrible time in our lives but he
walked away unhurt and left me in the care of my family. I
am still in fear for my life. I still suffer from despression.

I feel like he should be punished and that he shéuld get
thirty years. -

Respectfully.

THE COURT: Yes, maam.

SOLICITOR: Thank you.
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THE COURT: Thank you.

SOLICITOR: Your Honor, that night she was dropped off at
her front door. That's what the testimony would have been at
a trial from her and witnesses.

After he hit her a final time he said to her, you will
never do this again. This is speculative but she thinks he
thought she was doing something that she never did. So for
something she never did he attempted to make sﬁre she never
did it again.

He did this by beating her almost to death with his hands,

We first had it on video and I couldn't put everything on the

‘record because it wasn't known if she would live or die. We

didn't know whether to put it all on the record or n?t.

Your Honor, because of his history of violence in his re-
lationship with her as well as with his ex-wife that has been-
mentioned, she went to Family Court in an effort to protect
herself but that was denied her. . ‘ -

The injuries that she suffered were vicious. It was in
front of her children which is difficult to believe. I will
hand up the pictures that show the extent of what he did.

(Brief pause)

THE COURT: Thank you. There is a pillow in these pic-
tures. Can you tell me about that?

SOLICITOR: Your Honor, it is my understanding that her

family put it there to place it under her head, To hold her

10
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head.

THE COURT: Okay.

Mr. Thomas, have you had an opportunity to look at these
pictures?

DEFENDANT: Yes, maam.

(Brief pause)

THE COURT: All right. Mr. Thomas, you have heard the
version of what happened in these events'from the State. Do
you agreé that tﬁat is what happened that night?

DEFENDANT: Yes, maam.

THE COURT: And do you still wish to plead guilty?

DEFENDANT: Yes, maam.

THE COURT: All right, I find there is a substantial fac-
tual basis for this plea, and I will accept the plea. |

I find that it was freely, voluntarily and intelligently
made and that you've had the advice of counsel with whom you
say you are satisfied. . l

I will be glad to hear from Ms. Pinnock.

MS. PINNOCK: Thank you, Your Honor. May it please the
Court. 7

I can't stand up here and try to say that what happened

is not serious. On that hight we don't know exactly what hap-

pened because we were not there.
We cannot say it did not happen. We cannot say that she

did not suffer serious injuries.

11

11



12

o ~J o "

10

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

That is true also, but, Judge, there are a couple of
things without going into a long recitation.

I would tell you that the prior conviction referenced
here by the Solicitor was a 1991 CDV first conviction, and
we have not discussed that with the Solicitor whatsoever. All
we have is that the first conviction was in 1991 and the sec-
ond one in 1995.

Since that time, Your Honor, he hasn't been to Court for
anything serious. So I don't believe that it's fair to con-
sider the State's recommended sentence based on his prior re- -
cord, something that happened over twenty vyears ago.

So I'd just like to start with that. There is no waylwe
can know what happened thét night. Again, weive talked about
that night and how he got there that night and. the tﬁings that
were going on in his mind.

What was between him and his wife and in their marriage,
you know, it doesnit matter. It héppened:and he has entered
a plea as to that. '

I think he is a reasonable human being. He is a very in-
telligent man, but I think on that night he lost control but
there is no justifying that or his actions.

You know, what happened that night happened, but I don't

. think he 'was thinking clearly. He clearly was going up to

his ex-wife's job and he clearly was at the house when she

came home that night.

12
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He had been walking around the house, but what happened
that night are not the actions of a reasonable and a right-
thinking man. That does not excuse what happened that night.

You asked him if he had any physical or mental impairmént
that would interfere with or prevent him from understanding
what he is doing here today. I had him examined and the rea«
son I did that, Your Honor, was to be clear in my own mind as
to that,..

I was not present when he was placed under arrest. It
was sometime after that when I became his attorney, and even

after three months into it we could not get past in our con-

-versations his belief that his wife was being unfaithful to

him. It was almost an obsession with him.

You know, that this was happening, this was hqppeningf
It was all he was able to talk about. WNothing about the alle-
gations or what happened, you know, up to the time of his ar-
rest. Just the fact that all of those tﬁréé months that was
in his mind and were his thoughts. |

Whether it happened or not, that is what was in his mind
all of that time. I don't believe those actions define who he
was. On that night, yes, but one night does not define a per-
son. |

Your Honor, one thing that is very important. I don't
think it is fair for the State to present to Your Honor any
idea that he might have been carrying or had some sort of weapon

13
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1 with him to use so as to make it appear that he came prepared
2 to use it to injure his wife. He did not have a weapon with
3 him at the time this occurred

4 Gary was in school studying for his degree. He went to
5 Allen University and he was an Associate Pastor at the First
6 Baptist Church at the time, so religion was a part of their

7 lives, a part of the lives of the family.

8 Since his incarceration, Judge,he has been enrolled in a
9 program £o continue to pursue his degree. He has begun some
10 work involving enrolling himself in a correspondence program,
111 so he is at work doing that and in his ministry.

12 . That is while he is in jail, and that is where he is at

13 this time. Since he has been incarcerated he also has had a

14 perfect record. He is enrolled in the church that c§mes to

15 the jail on every Sunday. He leads in prayer and assists with
16 the service. The people who participate in the program are

17 very complimentary about him. - '

18 I don't believe that what he has done defines him at this
19 time. He has accumulated credits in the pursuit of his min-
20 istry degrée. That doés_not, as I said, excuse what happened
21 that night and he has accepted responsibility for that. We

22 ask the Court to consider all of thesé things.

23 Your Honor, he has family members here. His mother, his
24 father and sister and other family members, as well as a fam-

25 ily friend, may wish to address the Court if Your Honor will

14
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15

permit that. I'm not sure who wishes to speak.

THE COURT: All right. Anyone who wishes to speak will
please come up to the front here and state your name for the
record.

MS. THOMAS: My name is Erica Thomas and I am his sister.
Not just because he is my brother but he is a good person and
a good brother,

I hgve seen many changes throughout his life. My brother
did nbt complete high school. However, he did go’back and get
his GED. Af£er he got his GED he decided to go back to col-

lege, and he was working toward his degree at the time this

.incident happened.

My brother throughout our lives has been my proEector,_my
friend, and he has élways been there for me. I love.my bro-
ther and I know that he is a good person. My brotﬁer is a
good person.

He has always been there_for:my family; my father and my
mother, my sisters. .

Your Honor, all I can say is that up until the time this
happened and up to this time my brcther was a good person. I
know that something happened to cause my brother to act the
way he acted that night because it waé totally out of char-
acter for him.

I lové you,

Thank you.

15
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{Brief pause)

(Other family members speaking to the Court in behalf of
fhe Defendant, not audible on the record)

THE COURT: Thank you.

MS. PINNOCK: I believe my client would like to speak to
you.

THE COURT: All right. Mr. Thomas.

DEFENDANT: Yes, maam. (Short portion inaudibe)

THE COURT: I need to hear you.

DEFENDANT: I was happy with my marriage and my family.

I thought our life was outstanding. At the time I trusted my

.wife with all my heart. I know we shared some good times; we

shared some bad times. I loved my wife and my family very.
much. I never thought something like this would eﬁef occuf.

I know that at the time I took my eyes off God. That's
all I can say. Not a day went by that I didn't feel like I
was out there by myself. . -

I ask for forgiveness. I never stoppéd loving my family
and my God. I tell him the first thing every day. I love
him now.

There was a change in me. I just pray to God for for-
giveness. Forgive me, God. (Short pbrtion inaudible) I
know he is with me and that he forgives.

Ms. Walker said that what I did defines me but it does

not define me. I'm a God-fearing man and he is my reason for

16
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being. I made sure my girls attended church and sunday
school. I made sure they were at the church often, and be-
cause of that I was controlling to my family but T was trying
to lead my family in the path of righteousness.
I never intended to harm anyone in my life. I never did.
THE COURT: When you were hitting her over and over again
you weren't intending to harm her?

DEFENDANT: Maam, I was -- I took my eves off God. I was

out of character and I took my eyes off God. I didn't do what

God wanted me to do.

I was responsible for what I did, and I've had a long

time to think about it while I was in the detention center,

you know, and it's been really rough. It's been reélly roqgh.

I knew I was wrong. I was wrong, and, you know, that was
not part of who I ém, the way I was right then.

I've tried to apologize to my -wife but I was unable to,
Like I said, I have asked God to fOrgive.mé; I was not myself
at the time, you know. I believed certain'things were going
on at the time and I was not myself and not thinking reason-
ably.

I'm sorry. 1It's hard to say all this. (Portion not
audible) I know I've got to pay for Qhat happened.

THE COURT: All right. What you did was awful but .-I have
listened to what you've said, what your attorney and your fam-
ily have said about that. I will consider that.

17

17
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MS. PINNQOCK: He made mistakes when he was a young per-
son but he has not been back before the Court again as an
adult. He is not a career criminal. I think that his having
gone this long a period of time without any problem speaks in
his favor, Your Honor.

He is going to be punished severely but thirty years is
a long time. As far as rehabilitation, Your Honor, we would
ask that he be sentenced in such a way that he would be able to
come bac}'c out in 'society- " He will.be punished.

What he has done since he has been incarcerated shows

what he can do toc bhetter himself. I understand, Your Honor,

.again the severity of the charges and the seriocusness of it

all. We are not forgetting that whatsocever. I am asking that
you consider a sentence of ten to fifteen years. He'will ﬁe
punished and I believe he will come out and never be back be-
fore the Court again.

Since he's been incarceratedfﬁe has:kebt his eyes on what
he can deo for himself and to be of help to'society.

A reason for incarceration is punishment certainly but it
is also for rehabilitation. If he is sentenced to ten or fif-
teen years he will be well prepared to come back out into so-
ciety. He has shown what he can do aﬁd I believe he will not
stray from that path. He is not the person that he was in
1991 or 1995.

THE COURT: I think you've made your point, but after

18
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listening to all of this what occurs to me is that he said he
had wanted to apologize but I dsn't believe he did. Maybe he
did but I was hearing absolutely no remorse in what he has
said.

The sentence of the Court is that the Defendant be commit-
ted to the Department of Corrections for a term of thirty
years. He will be given credit for time served.

—-—-——-END OF REQUESTED TRANSCRIPT OF RECORD~----
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CERTIFICATE
I, HARRIET P. BENNETT, Court Reporter for South Carolina
Courﬁ Administration, hereby certify that the foregoing Tran-
script was prepared from the records of Crystal Holmes to the
best of my ability, having been heard in the Court of General
Sessions for Richland County on November 9, 2015,

FURTHER, I certify that I am neither of kin nor counsel to

any party to this matter, nor do I have any 1nterest in the

same. | yg/ Y /QW

February &, 2018
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THE COURT: All right. We are here on Mr. Gary Wayne
Thomas's motion to reconsider the sentence that I gave back
in November of 2015.

He had pled guilty to armed robbery, as well as to —--
I believe it was attempted murder; and he received 30 years
on the attempted murder and 10 years on the armed robbery.
And those were t¢ be —- the 10 years was consecutive to the
30.

Ms. Pinnock, I'1l hear from you on your motion.

MS. PINNCCK: Thank you, Your Honor. May it please
the Court. Your Honor, as you —- you just said, Gary
appeared in court November of last year, and he did enter a
guilty plea on two charges. Your Honor sentenced him to 40
years.

You know, I filed this motion, not because Gary asked
me to, but I told him I would file it after we got back down
to the holding cell because, to be honest with the Court, the
40 years struck me -~ I was -- I was shocked,

You know, it's rare -- Iin my opinion, it's rare to
have, you know, somebody who stands up in court and does the
only thing that they can to -- with the charge. The only
thing that he could do was to stand in front of Your Honor
and accept responsibiliity for it.

I —— I don't believe at any point -— I know I didn't

and I don't believe Ms. Walker mentioned to Your Honor that
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before coming te¢ court, there was an offer made in this case.
I discussed that offer with Gary. It was 25 years for both
charges. The only reason we -- that he chose not to take
that offer beéause -- is because he wanted the opportunity to
try to ask the Court for less.

So neither -- neither side mentioned that -- that
there was an attempt to resclve the case. And he never said,
"I'm not taking that. I'm going to trial." It was, "Can I
just go in there and try and ask the judge for something
less,™ which is what we did.

And Your Honor, during the plea, Ms. Walker asked the
Cburt for 30. She had informed me, and I informed Gary, that
if he turned down the 25, she would come to court and ask for
the 30 on a straight-up plea, which is what she did. We —-
we all knew that was going to happen.

I believe at that pecint I asked Your Honor to consider
10 years based on a number of factors, Judge. And maybe I —--
maybe I —- I -- I made a request that was too low. Maybe ——
I feel as though, when Gary addressed the Court, he didn’t
express himself how he planned on expressing himself.

THE COURT: Let me tell you, I remember this plea,
very well. I remember Mr. Thomas very well. I’ve thought of
Mr. Thomas a lot since it happened. Happened in November,
that's right before Thanksgiving, that's right before

Christmas. It's certainly something that I have kept with me
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as a judge.

And I'll tell you that I had not expected to give him
the sentence that I had either until Mr. Thomas spoke.‘ and
when he spoke, he said that the victim needed to be forgiven,
too. And there was a lot of blame put on the victim and not
persconal blame taken. And I believed that the victim needed
to be protected.

I looked at Mr. Thomas's date of birth, and I went
over all of the normal plea cdlloquy things to remind him
that the sentence was up to me, that he was facing up to 40
years, was he —- you know, did he realize that? Was he
knowingly and veluntarily entering into that plea? He was
and upon hearing what he had to say for himself, and what --
the anger that he still had towards this victim, th he
blamed because he bkelieved she was talking with ancother man
or decing whetever he thought she was doing; made me realize
that if he was not incarcerated, that victim, who he
attempted to kill with a two-by-four, would be at risk of
being victimized again.

So I'm just explaining to you where that 40-year
sentence came from and now I'1l1l let you speak. But just so
yvou understand that it wasn't that you asked for 10 years. I
mean, you certainly did nothing wrong. You represented your
client, you represented your client well. I wasn't expecting

to give him the sentence I did until he spoke for himself.
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MS. PINNCCK: And yes, Your Honor, that was something
I was going to attempt tc address the beét way that I can.

The whole time that I had represented Gary I did not
get a feeling of anger towards his -- his now ex-wife.
That's not the feeling that I got from speaking to him.

I believe T addressed this, you know, during my
presentation in November. It -- whether it was true or not,
he had, in his mind, convinced himself that things were

happening and that's what led up to this one evening.

You know, there was -- the only other —-- you know,
violence in -- in Gary's history was 24 years ago. I think
24 years ago and 23 years ago there was —- there's a

conviction for a pointing and presenting, but that's it.

And throﬁgh the years and through my representation of
him, I didn't -- I personally didn't get the feeling of
anger. And that's where I think it -- it —- it —- it went
downhill. It went south very quickly as he was talking.

And I explained this te him at -- you know, back in
November, in a holding -- in the holding cell this merning
-- that's why I write thingsldown. You know, I stand in --
in court on a regular basis and I address -- you know, I
address Your Honor, I address Jjuries. _I write things down
so that I can make sure I get them out how I wént them to
come out.

And sometimes, when something sounds perfect in my
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head, it doesn't always come out of my mouth perfect. And
I -- I think that's - it's the difference between somebody
who has to deo it on a regular basis and somebody who -- who
truly believes tha£ they're expressing themselves clearly
and how they want tc come across.

I think that was lost. You know, there was -- there
—— there -- there -- there was and there still is remorse.
That -- that's still there. He just cannot get that
presented, you know, out of his body, out of his mind. He
cannot get that cut himself.

You know, I discussed with him this morning if he —-
if he was —- you know, wanted to talk today, and we decided
that it'd be better for me to speak for him so he doesn't
get lost in his -- in his thoughts and just, you knqw,
start spewing words that -- that could be taken, you know,
out of context, in the wrong way.

And you know, some of the things he told me again
this morning, you know, nothing -- he didn't -- he -- he
didn't have this -- this -- you know, this brilliant plan
to do this. This is not how he pictured anybody -- ycu
know, a situation -- he pictured anybody having to go
through.

He fully acknowledges that he hurt his ex-wife. He
hurt her family. He's hurt her -- his family. You know,

he —-- he acknowledges that he has hurt all of these people.
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He want -- he wants to make —-- he wanted to make it
right. He wants to make it right. I don't know what else
could be done in the futﬁre to make it right.

You know, the marriage is now over. You know, that
was —-—- that was pending when we were in court in November.
He was not challenging anything. That is over. He's doing
his best to —- to let that part of his life go.

You kneow, that -- and that's a process. That's not

something we can just turn off, you know, like a light

switch., If you are in -- in a relationship, in a marriage,
you know, he is a very religious person and he had -- you
know, and the vows -- you know, it's hard —-- it was hard

for him to let it go.

But even after he came to court{ you know, he was
telling, "It -- it -- it's hard for me to do, but I'm
trying to do it. I'm trying to get past. I'm trying to
let it go."

So he does -~ he —- he's doing everything he —— he
can do. I just -- I knew exactly when things started going
south in November and, you know if I could step in and stop
and say, "No. Let me say this,”™ 1 would. Maybe I should
have.

But he's always expressed to me that he was sorry.
He's always expressed to me that he does have remorse. I

don't know —-- I don't know why ——- vyou know, everybody deals
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with ~-- with issues and deals with -- with serious
situations differently. You know, scme people bottle
everything up ahd at the end -- you know, at the end of the

day, they explode with emoticn.

What Gary did, and what Gary does is because of
his strong faith, he -- it -- you know —---

THE COURT: Beating his wife had nothing to do with
his strong faith.

MS. PINNOCK: No, ma'am. And I -- I'm not trying to
-— I'm not trying to - to say it did. -I'm saying his
reaction and how he's dealing with what he did.

He did what he did. And there's no excuse for it.
We have never made an excuse for it. And how he —-- how he
responded to that was the only way he knew how.

‘ He prayed about it. He said this multipile times, he
gave 1t to God and —- and he's golng to continue to pray
about it. That's all he -- that's how he processes things.
8o I think that's just a difference between somebody who
would stand in court, you know, with the -- with the basic,
you know -- it's not basic, but the typical, you know,
expression of -- of remorse and guilt that we see, and more
often than not -- versus somebody who -- who is telling,
you know, and has told me and has stood in court and said,
you know, they are —-- they are sorry and they're -- they're

remorseful, but not having the emotional breakdown that we
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11
see so often in this courtroom.

THE COURT: And I just want to make it clear, I was
not expecting him to grovel or sob about what had happened.
But T will say I did not expect him to say that God needed
to forgive the victim for the things that she had been
doing. That was unexpected to me. And that is what
predicated my sentence in that -- this case.

MS. PINNCCK:® Your Honor, again, all I can say about
that is if T ceould -- if I could have spoken for him, you
know ---

THE COURT: Well, sure. If you could've been there
that night,rit wouldn't have happened.

I - I -— I get that. You —- you can say lovely
things on his behalf and you have and ycu've done a good
job of representing him.

But when he spoke on his own —-- own behalf, it -- it
-- it —-- it said volumes. And he -- he said to the victim
what he wanted to say to the victim, and I said to the
defendant what I belileve the justice system ought to have
said to him.

Let me talk to Ms. Walker and I'll have you reply to
her.

MS. WALKER: Thank you, Your Honor. For the record,
the victim 1s in the courtroom and would like to address

Your Honor at the appropriate time.
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I know Your Honor remembers this. (Indicates) This
is what he used to almost beat his wife to death. Your
Honor, he went to her house —-- and it wasn't one evening
that got out of control, this was after a period of
folilowing her, of stalking her, of going toc her job and
saying that he's going to call all of the doctor's that she
works with and say -- and tell him -- tell them abcut this
affair that she was having that never happened.

And when she says he had a -- one violent night in
the past, that alsc was a night of domestic violence.

Your Honor, Ms. Pinnock said that he did the only
thing he could do, which was stand up and accept
responsibility for what he did.

He pled guilty, but he never actually accepted
responsibility for what he did. He blamed it on the
victim.

On his jail phone calls, after he was sentenced,
Your Honor, that I've turned over to Ms. Pinnock, he blames
it on me.

He blames it on the victim's sister because she's
the one who introduced him -- intrcduced her to the man
that he [sic] was having an affair with,.

He wants to know what Mazandra, the victim in this
case, was crying about in the ccurtrocm. He said (as

read): "Her sister started all of this anyway. She's the
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13
one whe introduced Mazandra to that guy.

"The Solicitor, Mazandra, and Mazandra's sister went
on —— went 1n there and put on a show."

He sazid that he wants to be like Christ, and that
this "will be his suffering.”

Because he still doesn't acknowledge or recognize
the fact that he's not the one who suffered at the hands of
this. The victim is the one who suffered at the hands of
this.

He -- when his father's talking tc him, his father
says to him (as read): "Son, the cause of your problem is
your sister—in-law. She caused you to be what you're in
now."

He said, "That's true."

And he said -- but he said (as read): "It's
Mazandra's fault, too."

He said, "It's her fault?"

(As read) "Yes, sir. I'm glad that you saw that,
Dad. I knew all along that the problem —-- what the problem
was, and it was her sister. She got what she wanted, she
got her sister back. ‘But this is going to come back to
them.

"The forces of evil, her family, are against me.

God knows what happened, and He kncws everything that was

behind all of this."
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And lastly, Your Honor, the thing that struck me the
most was that he said (as read): "Dad, I just can't let
her go."

Your Honor, at a motion to reconsider, you can
always —-- you can go up as well. He faced a maximum of 50
years in this case and you gave him 40.

And when Ms. Pinnock says and -- Ms. Pinnock and I
do this a lot. Tracy is very passionate and she zealously
advocates for her clients the way she's supposed to.

But she can't éave him from himself. She can't step
in and make him feel remorse that he doeén't feel. The
only thing that we can do, Your Honor, is protect the

victim in this case from this Defendant who still can't let

her go.

And I would ask Your Honor to, at the very least,
stick by the —- the sentence that you gave in November.
Because when I -- when I asked for 30 years, I, tob, was

shocked, when he came in here aﬁd blamed the victim for
what happened to her. He said that he was the one in his
household who was cooking and cleaning as though that
somehow negates the value of her life.

Your Honor, he has been convicted'of criminal
domestic violence in the past. He tried to beat the womaﬁ
that he loved -- and the vows that he held so closely, that

he's having a hard time of letting go -- to death.
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15
And I think that the sentence that you gave in
November reflects that, and I'd ask Your Honor to stick by
it and listen to the victim in this case at the appropriate
time.

THE COURT: If she wishes to speak, she may speak

now.

MS. BROWN: Natasha Brown from the Solicitor's
Office reading for Ms. Mazandra Robinson.

{As read) "My thoughts and feelings and expression
in regards to Mr. Thomas's reqguesting for a reduction of
his sentence: I do not think a reduction in his sentence
should be granted. I express this because I endured life-
threatening injuries, which I now have lost some hearing in
my right ear, memory loss due to traumatic brain injury,
decreased judgment, challenges in planning or problem
solving, changes in mood and persconality, trouble with
speaking and forming words.

"Td lose one third of my lung, there are times that
I have shortness of breath. I also have a greater risk for
falls due to my balance being off, just to mention a few of
my trials and tribulations, all of these complications and
challenges. Why?

"Once again, this request shows how manipulative you
are, how you want things tc go your way. It's not encugh

for me to endure all of these complications, but within six
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months, have to face you once again and be reminded of my
plight to recover.

"Can I please put an end to this chapter in my life?
How can I move on when-I am frequently reminded of that
horrific period/night?

"Mr. Thomas, you do not consider the consequences of
your crime. For the record, our daughter is hurt, and is
once again seeking counseling.

"Reducing the sentence will not help South -- the
State of South Carolina. I would also like to peint out
how I requested for an order of protection before this
happened to me and it was denied.

"You were and still are determined to make my life a
living hell. It is time for the State of South Careclina to
stand against these violent acts. Thank youf"

THE COURT: Thank you, ma'am.

MS. WALKER: I don't have anything else, Your Honor.

THE COURT: All right. Ms. Pinnock, anything in
reply.

MS. PINNOCK: Yes, Your Honor, briefly. The phone
calls, there were a number of phone calls. Ms. Walker did
not mention the calls that —-- that Gary made to his friend,
Michael, and to his parents where he said (as read):

"There 1s no excuse for what I've done, and I tried to show

the Court remorse because I am sorry for what I've done."
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So picking bits and pieces of a conversation —-- the
bulk of these conversations, Your Honor, are based around
epraying and getting past it.

So picking out, you know, one or two sentences from
multiple phone calls and presenting them, I would say, in
—— incompletely, I think painté the wrong picture about
what was actually talked about on the phone.

So there were —- there are a number of other phone
calls, there are a number of other things said. And there
are two in particular that were not brought up that --
where he tells his family, "There is no excuse for what
I've done. And I -- I tried to show the Court that I was
remorseful because I am sorry for what I've done."

So those are also things that Gary has said, you
know, after coming to court.

Your Honor, the —-- the —- I -- I pulled a copy of
the Family Court file, Judge. It was menticned to you in
November, about the order of protection. I pulled that
file. The order of protection was denied, ¥Your Honor.

The allegations in that were not based on physical
abuse. The allegations were made based on excessive phone
calls, "... phone calls after I asked him to stop."

That's what was put on the application, that's what
was submitted, and that's what was denied by -- by the

Family Court judge.
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There was no allegaticn presented cof any physical
abuse from Gary to his ex-wife. So T just wanted the
record to be clear on that. I =- I pulled it because I
didn't have it with me the first time, I should have had it
the first time, but I can make it a part of the record. If
Your Honor would like to see it, I can hand it up.

THE COURT: Sure.

{(Ms. Pinncck hands a decument to the Court.)

MS., PINNOCK: 3o that -- there was a request, but it
was denied based on the reasons that were the Family Court
file.

Gary is now 537

THE DEFENDANT: TI'll be 53 on my birthday.

MS. PINNOCK: He's turning 53 this year, Your Honor.
His release date from the Department of Corrections 1is
2052. That would make him 89 years old.

The —— I don't -- I tried to -- to —-- to present to
the Court Gary's mental state during that time. 2nd I —— I
did my Best to explain, you know, the beliefs and
conclusions he could come to and how that escalated over
the months, how he got more and more agitated about it; and
on —— on —- on that single night, he snapped. There's no
other way ¢f explaining it.

This was not something that was going on over and

over and over and over again. This was one night that he
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snapped, énd he can't change what happened. But the judge
—— the —- but the law does not take into consideration, you
know, a heat of passion, an emotional state when an
incident happgns with attempted murder. It deces take that
into consideration.

There's a difference. You know, somebody can be
charged with murder for example, bu i1f there's evidence of
heat of passion, it's, fou know, wvoluntary manslaughter.

So it does recognize it in certain aspects, but it does not
make, you know, a —- it does not differentiate for this
charge, which is why I tried to -- to -- to paint the
picture and -- and try to -- I tried to explain as best I
could what was going on with him mentally:; because I do
think that that, you know, has an affect -- it -- or it
should have an affect on somebody, you know, pleads guilty
tc that charge.

I —— I would —-- I would, you know —-- I presented it
in hopes that, you know, it would shed some light on Gary's
mental state at that point.

Your Honor, a 40-year sentence is a life sentence.

It is a life sentence. There is no other way of —-- of
looking at it. He is 532 years old. Statistically -- and
this -- reality, not just based on numbers, people don't

live to 89 years old in prison. That is a life sentence.

He was originally charged with the attempted murder.
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It carries 30 years. It did not -- it's —-- it doesn't even
carry a life sentence. The State brought the armed robbery
charge at a later date. So when he was originally
arrested, he didn't even have two charges.

THE COURT: Right.

MS. PINNOCK: You know, they —-- they presented --—-

THE COURT: What he stcle was her purse, to lcok at
her phone, to see 1f she was cheating on him.

MS. PINNCCK: I don't know if -- if he took it for
the purposes of looking for her phone, but the purse was
taken. So that charge was brought, he was arrested in
August.

(To the defendant) I believe it was August, right?

THE DEFENDANT: Yes, August 23rd.

MS. PINNOCK: That charge was not brought tc him
until February of 2015.

So Judge, he's ultimately been sentenced to life on
a charge that I think, vou know, was created —- it was not
the intention of him getting a life sentence.

What I'm asking you to consider -- I'm not asking
you to reconsider for 10 years. If you would reconsider
for something -- 15 or 20, that still does not shed a great
—— there —-- there's really not an overly great possibility
that he's still gonna make it out because going in at 52,

it's very difficult to serve that amount c¢f time. It's 85
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percent. You know, he's on‘Level 3 yard. The -- you know,
the deck is stacked against him with any kind of
significant sentence. But Judge, a 40-year senience is
Just a life sentence. He will not make it out. You know,
he is a healthy, you know, 52 year old, but he's not going
to live to 90 years old in prison.

Ydur Honor, so I would ask if ?ou could reconsider.
If you would consider 20, 15 —— I —- I den't think we can
present anything else to vyou.

TEHE COQURT: All right. I've lisiened carefully to
your arguments. This is a serious case, as I said to you,
Mr. Thomas, I've been thinking of yvou since I meted out the
sentence. There's absolutely no doubt about that I've
carried this with me.

I'm going to take this under advisement and I'm
going to issue an order. I think this case deserves and
order, either of explanation for why the sentence was so
harsh or an explanation for why I'm changing my mind.

But I'm going tc take it under advisement and make a
decisicn. It won't be -- it won't take me long to make a
decision. Nobody needs to worry that this is gonna be
something that happens a month from now. It will happen
within a week or two. So I will get this decision out
guickly. Goed luck.

MS. PINNOCK: Thank you, Your Honor.
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MS. WALKER: Thank you, Your Honor.
(Marked Court's Exhibit No. 1, Family Court
document.)

(Marked Court's Exhibit No. 2, CD of phone calls.)

——- END OF TRANSCRIPT OF RECORD --
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@ I oY allaing tnat T be) ald ]
) IVS (WORO (onprR st Hnat 1S o&? e imposition of Sentence,

(c) IRYIAY

State concisely and in the same order the facts which support each of the grounds set out in (9):

@ e to the Cact Ten \n v wau @ CorReee CRiminal, BYg

() wm:&_cguem_&_o_me_mm_

) DWRACR cNARGE,
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.
1

11. Prior to this application have you filed with respect to this conviction
(a) any petition in a State Court under South Carolina Law?

Motion Yo Remns der Serrerxe.

(b} any petitions in State or Federal Courts for habeas corpus or post-conviétions relief?

. ey
(c) any petitions in the United States Supreme Court for certiorari other than petitions, if any, already specified
in (7)7 e
(d) any other petitions, motions or applications in this or any other Court?
Y]
12. If you answered “‘yes"* to any part of (11), list with respect to each petition, motion or application:
(a) the specific nature thereof: .
i 0RAeR Denying movion LoR Reconsidenaction
ii. Nin
i, NA
v, Nlr
(b} the name and location of the Court in which each was filed:
i I =re o b of Genepal Sesgidng J)\L‘Jm SadCial C\
ii. O A
iif. DlA
. v, N)A
(¢) the disposition thereof:
i. Denied
ii. NA
i, N /A
iv, N/ A
{(d) the date of each such disposition:
e, 29t Doy
i NH
i Dla
iv. ﬁ’ [A]
- - -—¢e}-if-known;-citations-of-any written-opinions-or-vrders €mered pursuant to each such disposition;
i N A
ii. DA
iii. JAIFA)
iv. nla
13, Has any g'round set ff:rth- in(9) _been previously presented to this or any other Court, State or Federal, in any petj-
tion, motion or application which you have filed?
S




14. If you answered “‘ves’’ to (13), identify:
{a) which grounds have been presented:

L NIA
i __NIA
if. t\l} AY

{b) the proceedings in which each ground was raised:
i NI
i N[A
i, N! 0
15. If any ground set forth in (9) has not previously been presented to any Court, State or Federal, set forth the
ground, and state concisely the reasons why such ground has not previously been presented:

(a) N A\
(b NIA
@ N/
16. Were you represented by &n attorney at any time during the course of:
(a) your arraignment and plea? _N€S
(b) your trial, if gny? N. A
Nes

(c) your sentencing?
(d) your appeal, if any, from the judgment of conviction or the imposition of sentence?

(e) preparation, presentation or consideration of any petitions, motions or applications with respect to this con-
viction, which you filed? _ TN TO RACHNSIAL R Sentence

17. If you answered *'yes’ to one or more parts of (16), list:
{a) the name and address of each atiorney who represented you

RAteH_E., Pinnaek

')

7104 topin &, Pogy offiee, Ro% Y67 Columhia SC 28240
i, N/A '
M/A
. N{A
N/A

{b) the proceedings at which cach such attorney represented you:

i Peh WefBing T
Mo 4 RefoNsideRr S[entence.

ii.

i, AITAY

18, State clearly the relief you séek in filing this application.

See. ormenecet 40 Buestnon

19. Are you now under sentence from any other court that you have not challenged?

o
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STATE OF SOUTH CAROLINA

Richiend

|
L QeRy Guogne

YERIFICATION
oath, depose and say that [ have su
cludes every ground known (o me for v

County of

bscr,;
application; and that the matters and

allegations ther,

i,lgi to the foregoing application; that I know the
acating, setting

aside or correcting the conviction a

-being duly sworn upon my
ein set forth are true.

contents thereof; that it in.
qd sentence attacked in this

bC_U_A‘,_'lQ o

th
SWORN to and subscribed before me this .L
day of '

L 1HN0d

o B )
z S %
= = (W
of E <y
s A TS
i wn
oZ =
(L.S.) Ve
Notery Public P .
= W
. 2
My Commission Expires: w )
APPLICATION TO PROCEED WITHOUT PREPA YMENT
OF COSTS AND AFFIDAVIT
~ IN SUPPORT THEREOQF
I —Ca8R4 LIPYNe Thom ¢
proceed in this action without

prepaymcn?of fees or
under penaity of perjury that the following facts ar

costs or security therefor. In support
¢ true:
(1) 1am the applicant in this ection and I believe | am entitled to redress,

» hereby apply for leave to
of my application | declare
(2) Because of my poverty [ am unable to pay the costs of said proceeding or Bive security therefor.

Bangeo shorgy

Applicant

SWORN or affirmed to and subscribed before me this

lq-Lh dayofDe.Qth\Q.P. 19 ZO“p
A Y

O M‘}‘
Notaty Public 0 ~

My Commission Expires m‘ab} ?-Lh Zblb

5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND- FIFTH JUDICIAL CIRCUIT
Gary Wayne Thomas, #366010, 2017-CP-40-0046
Applicant,
v. RETURN AND MOTION TO DISMISS
State of South Carolina, ;‘; =
Respondent. gﬁ E
NGl
pet)

37 4

Respondent, making its Return fo the application for post-conviction rcheﬂﬁ?%R)’-@le

January 5, 2017, by Gary Wayne Thomas (Apphcant), would respectfuily show this Coﬁ%‘t

D C.O
™M

1.

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Richland County Clerk of Court. Applicant was indicted at the
February 2015 term of the Richland County Grand Jury for armed robbery (2015-GS-40-00196)
and attempted murder (2015-GS-40-00183). On November 9, 20 iS, before the Honorable Tanya
Gee, Applicant pled guilty and was sentenced to confinement for consecutive terms of thirty (30)
years for the attempted murder offense and ten (10) years for the armed robbery offense.
Applicant was represented by Tracy Elaine Pinnock, Esquire. Meghan Walker, Esquire,
prosecuted the case. Applicant was to be given credit for time served. Applicant did not appeal
his plea or sentence.

IL
In his first and current application for post-conviction relief, Applicant alleges that due to

the fact that he is ‘in no way a career criminal,” he should not have received the maximum
Y ‘

Page 1 0of 3
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sentenced allowed for the murder charge. Applicant alleges he was “misrepresented due to
ineffective assistance of counsel.”

Attached and incorporated herein are the records of the Richland County Clerk of Court,
Applicant’s records from the South Carolina Department of Corrections, and the records from
this post-conviction relief action. Respondent reserves the right to amend this Return amend
reéeipt of any relevant information.

111,

Respondent submits that this action should be dismissed for failure to comply with the
filing procedures of the Uniform Post-Conviction Procedure Act, 8.C. Code Ann. § 17-27-10 to
-160 (“the Act”). Specifically, the Act requires as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of offense or within one year after the sending

of the remittitur to the lower court from an appeal or the filing of the final
decision on appeal, whichever is later.

S.C. Code Ann. § 17-27-45(A).

The South Carolina Supreme Court has held that the statute of limitations shall apply to
all applications filed afier July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 8.E.2d 606 (1996).
Applicant was convicted of the offense he currently challenges on November 9, 2015.
Accordingly, Applicant was required to file this Application on or before November 9, 2016,
Applicant did not file this Application until January 5, 2017; after the statutory filing period had
expired.

A motion for summary judgment may properly be used to raise the defense of Statute of

limitations. McDonnelil v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). Summary dismissal of a PCR application is appropriate when the application is filed

after the statutory filing period. Leamon v, State, 363 S,C. 432, 611 S.E.2d 494 (2003). In

Page 2 of 3
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addition, S.C. Code Ann. §17-27-70(c) (1985) authorizes the Court to “grant a motion by either
party for summary disposition of [an] application when it appears from the pleadings .. .that there
is no genuine issue of material fact and the moving party is entitled to judgment as a matter of
law.” Therefore, Respondent moves to dismiss this application for failure to file within the time
mandated by the Act.

IV.

Each and every allegation contained within the application not hereinbefore express;ly

admitted, qualified or explained is hereby denied.

V.

WHEREFORE, Respondent moves to summarily dismiss the application as untimely.

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JESSICA KINARD
Assistant Attorney General-5" Cir.

RASHEEDA CLEVELAND
Assistant Attorney General

By: e HEAN W
i RNEYS FQfi RESPONDENT
Office of the Attorney General

P.O. Box 11549
|2 _h'z, , 2017 Columbia, 8.C. 29211
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
g .
GARY WAYNE THOMAS, #366010, % 2017-CP-40-0046
Applicant, 3
Vs % CERTIFICATE OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, %
Respondent. ;
)
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3. I have this day served a copy of the Return and Motion to Dismiss in the above-captioned

matter on the following person by depositing same in the United States mail, postage prepaid:
Gary Wayne Thomas, #366010
Licber Correctional Instifution
P.O. Box 205
Ridgeville, SC 29472

DATED this 12 day of December, 2017.

Il g —

Felicia V. Hayes R{
Legal Assistant for RfSpondent
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

p)
% COURT OF COMMON PLEAS NONJURY

GARY WAYNE THOMAS,
APPLICANT,
VS.
STATE OF SOUTH CAROLINA,
RESPONDENT.

TRANSCRIPT
OF
RECORD
2017-CP-40-0046

(e L N L N L NIV NIV A NV L WA

BEFORE:
THE HONORABLE JOCELYN

APPEARANCES:

LEAH B. MOODY
ESQ. .
Attorney for the Appli

LINDSEY A. MCCALLISTER
ASSISTANT ATTORNEY GEN
Attorney for the State

Transcr
DCRP, D

pecember 5th, 2018
Columbia, South Carolina

J. NEWMAN, Judge.

cant

ERAL

ibed by Pamela E. Green, from
igital Courtroom Recorder Project
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PROCEEDINGS

THE COURT: Yes, ma'am.

MS. MCCALLISTER: May it please the Court.

Gary wayne Thomas versus the State of South Carolina.
2017-CP-40-0046.

Your Honor, Mr. Thomas was indicted in February of 2015
by the Richland County Grand Jury for one count each of

armed robbery and attempted murder. He was represented on

those chafges by Tracy Pinnock, and Megan walker prosecuted

the case for the State.

on November 9N, 2015, he pled guilty before Judge
Gee and was sentenced to confinement for consecﬁtive terms
of 30 years for the attempted murder, and 10 years for the
armed robbery. He did not appeal that plea or sentence,
Your Honor. He filed this Application on January Sth,
2017, and Ms. Leah Moody was appointed to represent him.

Your Honor, the State originally answered this as a
Return and a Motion to Dismiss, and a Conditional Order of
Dismissal was signed. That motion was based on the Statute
of Limitations. However, I believe, either in Mr.
Thomas' -- I believe, in Mr. Thomas'® response to the
conditional order of Dismissal, there had been a -- there
was a Motion for Reconsideration that was filed. And so

that pushed the Statute of Limitations out. So, his

57
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1 | Application is timely.
2 So, the State would withdraw their motion -- the Motion
3 | to Dismiss, and we are prepared to go forward with an
4 | evidentiary hearing today.
5 THE COURT: oOkay. Ms. Moody.
6 MS. MOODY: Thank you, Your Honhor.
7 May it, may it please the Court.
8 At this time I'd 1ike to call Mr. Gary Thomas to the
9 | stand.
10 GARY THOMAS, being first duly
11 | sworn, testified as follows:
12 THE CLERK: Have a seat in the witness stand please.
13 THE WITNESS: Yes, ma'am.
14 THE CLERK: State your name for the record.
15 THE WITNESS: Gary wayne Thomas.
16 | DIRECT EXAMINATION
17 | BY MS. MOODY:
18 | Q Mr. Thomas, where are you currently incarcerated?
19 | A Lieber Correctional Institution, Ridgeville, South
20 | carolina.
21 |Q okay. And do you recall the day that you committed to
22 | Lieber?
23 | A I bhelieve it was February of 2016.
24 | Q And what charges were you committed to Lieber on?
25 | A I was committed to Lieber Correctional Institution on
4
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Gary Thomas - Direct examination
by Ms. Moody

the charges of first degree murder -- I mean -- I'm sorry.
Attempted murder and armed robbery.

Q and did you have an attorney representing you with
those charges?

Yes; I did, ma'am.

And who was that attorney?

Attorney Ms. Pinnock.

Ms. Pinnock?

Ms. Pinnock, yes, ma'am.

o o0 P O P

okay. And then is -- was she your only attorney that
you had representiﬁg you?

A Yes, she was.

Q okay. At any other time did you have another attorney?
A well, he wasn't a hired attorney. Just someone that
was giving me legal advice.

okay. And who was that?

Nathaniel Roberson.

okay. At anytime did you have Ms. walker?

Ms. walker?

Yes, or was Ms. Pinnock your attorney the entire time?

She was my attorney the entire time.

o r O rr o r L

and with Ms. Pinnock, did you have an opportunity to
meet with her about these charges?
A. Yes, ma'am, I did.

Q When was your first meeting?

59
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Gary Thomas - Direct examination
by Ms. Moody

I do not recollect my first meeting.
was it at the time of arrest?
Afterwards.

Okay. How far afterwards?

r Qo r O P

T probably say about anywhere between three to four
months afterwards.

Q oOkay. And during that time, what, if anything,
occurred with the Court?

A could you repeat the question again please?

Q within a three, excuse me, the three months that you
had not met with Ms. Pinnock, what, if anything, occurred 1in
Court?

A Nothing to my recollection.

Q And when you met with her the first time, what did
you-all discuss?

A well, we really didn't get a chance to discuss anything
because I was still trying to process what had happened, the
events that héd occurred. I was still, you know, in a --
still trying to process. It was probably until I'11 say
about three or four months later when she eventually told
me, you know, the offenses that I was -- the charges that I
was facing that I began to somewhat, you know, open up to
her.

Q Okay. So, at the first meeting, are you testifying

that you didn't discuss your case?
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Gary Thomas - Direct examination
by Ms. Moody

A well, not detailed. Not detailed we didn't.

Q Okay. what do you recall discussing with your attorney
at that first meeting?

A well, actually I was asking her that -- what I was
saying, I kept, kept repeating that I just couldn't believe
that, you know, this had, had happened, and I really didn't,
you know, get an opportunity really to discuss much of
anything with her.

Q Did you give her -- what about your background did you
share with Ms. Pinnock?

A Yes, I shared my background with her.

Q wWhat about your background?

A That I was an associate minister at First Nazareth
Baptist Church, and that I was attending Allen University fin
the field of religion, and I had just completed one year,
that me and my ex-wife, we had previously separated prior to
the incident, and that, at the time, I was believed, I was
believed that she was having an affair, and this what
constituted, you know, the outcome.

Q So, what you shared was the victim in your case was
your ex-wife.

A could you repeat the question again, ma'am?

Q So, basically what you shared with Ms. Pinnock, the
victim in the case was your ex-wife?

A Yes, ma'am.
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Gary Thomas - Direct examination
by Ms. Moody

Q okay. And so you shared with Ms. Pinnock, if I'm
correct, what led to the charges they had you arrested for?
A That's correct.

Q Okay. And what, if anything, did she tell you about
the charges that you were in custody for?

A Oother than the time that I was facing.

Q Now, was that basically all that you discussed with Ms.
Pinnock?

A well, basically that was it, ma‘'am, yes.

Q Did you have another opportunity to meet with Ms.
Pinnock?

A I will say anywhere between four to five times.

Q Four to five times?

A Yes, I can't really be exact, but somewhere in that
area, four to five times.

Q And what did you discuss with her during those
meetings?

A The possibility of seeing if we can, you know, go
before the Judge and see if we can get anywhere between 10
to 15 years on both charges.

Q okay. And so you ultimately were convicted, correct?
A Yes, ma'am.

Q Okay. And that's what brought about your
Post-Conviction Relief Application?

A Yes, ma'am.
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Gary Thomas - Direct examination
by Ms. Moody

Q okay. In your Post-Conviction Relief Application, you

stated some grounds for why you filed your Application.

A That's correct.

Q would you please tell the Court what those grounds are?
A The first one is -- could I read it out to you, ma'am?
Q Yes, sir.

A

Okay. Prior to plea hearing, Applicant asserts
ineffective assistance of his initial counsel for failing to
do an independent examination and challenging the Court's
jurisdiction due to the insufficiency of the indictment to
whether or not such was fraudulently true bill. The record
will reflect that the indictments are contradicting and
conflicting in nature as it relates to the signature on the
indictments that the Grand Jury met or whether such was
constitutionally soren (phonetic) and impaneled.

If it pleases the Court, I would 1ike to make this
exhibit part of the record?
Q what record?

what exhibit do you have?
A Ooh, these true bills with the signatures of it.
Q okay. The Court already has your true billed
indictments.
A okay.
Q okay. Now, let's go back to this.

You are challenging the indictment?
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Gary Thomas - Direct examination
by Ms. Moody

A Yes, ma'am.
Q And you felt Tlike your attorney should have challenged
the indictment?

Yes, ma'am, that's true.

Okay. And you just read something into the record --

uh-huh. (Affirmative).

A

Q

A

Q -- as to that indictment?

A Yes, ma'am.

Q Are you challenging the signature on the indictment?
A That is correct.

Q okay. And why are you challenging the signature on the
indictment? '

A well, according to Rule 60(b) (3) relief from a judgment
or order, and according to South carolina Code anisty
(phonetic) Subsection 17-19-90, objection to the facts in
indictments states that every objection to any indictment
for any defect apparent on the face therefore should be
taken by demurrer on motion to squash such indictment before
the jury shall be sworn and not afterwards. The Tanguage
for Rule 60(b) (3) states (b), grounds for relief from a
final judgment, order, or proceeding frog (phonetic) whether
previously called intrinsic or extrinsic misrecep (phonetic)
-- misrepresentation or misconduct by opposing party.

Q Okay. Let me stop you right there.

You're saying that something was wrong with the

10
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Gary Thomas - Direct examination
by Ms. Moody

indictment, correct?
A Yes, ma'am.
Q Okay. What exactly was wrong?
A The signature. There are -- in comparison, it shows a
variation in signing which were alleged signed the same day
oh February the 11th, 2015. As I stated, I have them
superimposed and I put both of them together, and it showed
that they're totally two different signatures, which was
alleged signed on February 11th, 2015.
Q okay. Now---

THE COURT: Hold on. Hold on right there.

Let me interrupt your questioning.

THE WITNESS: Yes, ma'am.

THE COURT: Mr. Thomas, you have a sister named Erica?

THE WITNESS: No, ma'am, I don't.

THE COURT: You don't?

MS. MOODY: His---

THE COURT: Your wife's -- who is Erica Thomas?

THE WITNESS: Erica Thomas, I have no +idea, ma'am.

THE COURT: Ms. Moody.

MS. MOODY: I don't know Ms. Thomas.

THE COURT: Ms. McCallister.

MS. MCCALLISTER: I, I don't know an-Erica.

THE COURT: oOkay.

MS. MOODY: I don't know what you're Tooking at.

11

65



66

NN N NN N R B R R R R e e
v AR w NN RO w0 NN Yy 1B W N RO

Looa\lcnm.hwmg—t

Gary Thomas - Direct examination
by Ms. Moody '

THE COURT: Well, I'm Tooking at the transcript of
plea, and I'm just sort of skimming it.

MS. MOODY: Can you tell me---

THE COURT: BuUut---

MS. MOODY: ~---what page?

THE COURT: Page 15 and this person says my name 1%
Erica Thomas and I am his sister.

MS. MOODY: Line =--?

THE COURT: Line 5.

Is that the plea or is that---

MS. MOODY: That's correct. It -- well, it -- I read
it and it says it's his sister, but---

THE COURT: You don't have a sister named Erica Thomas?

THE WITNESS: No, ma'am, I have a sister named Tara
Pamais. Her maiden name is Tara Thomas.

THE COURT: Spell her name.

THE WITNESS: T-A-R-A.

THE COURT: ©h, okay. Wwas she there at the plea?

THE WITNESS: Yes, she was, ma'am,

THE COURT: Okay. Ms. McCallister.

MS. MCCALLISTER: I'm sorry. I sort of missed that.
Ms. Pinnock is gonna check her notes about who was present
at the plea and---

THE COURT: He says he has a sister named Tara --

THE WITNESS: Pamais.

12
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Gary Thomas - Direct examination
by Ms. Moody

THE COURT: -- maiden name Thomas. And so it could
be---

MS. MOODY: Erica.

THE COURT: I mean it does say Erica, but Tara and
Erica are similar enough that the court reporter could have
made a mistake. I only interrupted because I'm fairly good
friends with someone named Erica Thomas---

THE WITNESS: Yes, ma'am.

THE COURT: ---and I just wanted to make sure it wasn't
the sister and there's no problem here.

THE WITNESS: Yes, ma'am.

MS. PINNOCK: I have Tara in my notes.

THE COURT: Okay. And Tara and Erica are similar
enough that I guess that's a typo in the transcript.

Okay. I just---

THE WITNESS: Yes, ma'am.

THE COURT: ---wanted to make sure I didn't need to
disclose some relationship to your sister‘or—~—

THE WITNESS: Yes, ma'am.

THE COURT: ---et cetera.

okay. So, I'm sorry, Ms. Moody. Continue.

MS. MOODY: Okay. Thank you, Your Honor.

Mr. Thomas, I believe we were discussing the
indictments.

A Yes, ma'am.

13
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Gary Thomas

- Direct examination

by Ms. Moody

Q and you stated in the record that you compared the
signatures on the indictments.

A That's correct.

Q And you found issue with those indictments, correct?
A Yes, ma'am.

Q okay. And specifically you're talking about the
attempted murder indictment---

A That's correct.

Q ~---and the armed robbery indictment?

A That's correct.

Q oOkay. And the signature that you're speaking of iin
this is the action -- under the action of the Grand Jury
true billed stamp?

A Yes, ma'am, it is.

Q Okay.

objected to-
Correct
---thos
Correct

All rig

And thi

And so you felt that your attorney should have

e signatures?

ht. And this again was a plea?

s again was a plea?

Yes, ma'am.

A
Q
A
Q
A Ma'am?
Q
A
Q

All rig

indictment?

ht. was there anything else wrong with the
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Gary Thomas - Direct examination
by Ms. Moody

A No, ma'am.
Q Beg the Court's indulgence.
(Pause.)
Q As to your armed robbery, are you certain there was
nothing else wrong with the indictment?
A other than both of them have conflict, conflicting
signhatures.
Q okay. As to the indictment, in the body of the
indictment, would it -- how it describes the offense---
MS. MCCALLISTER: Your Honor, object to the leading.
A Yes.
THE COURT: Overruled.
Okay.
A It states that Gary wayne Thomas did, along with
codefendants, in Richland County on or above (sic)
august the 2379, 2014, while armed with a deadly weapon,
take and carry away the personal property from or in the
immediate presence of Masandra Thomas.
Q okay. Now, did you have a codefendant charged along
with you on this particular charge?
A No, I didn't, ma'am.
okay. So, is that one of the issues---
That's another issue.

---you have with it?

» O P O

Yes, ma'am.
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69



70

W 00 ~ O 1 A W N R

(A N e A o B S A T T el ot e e B e B e B e B e B o B e
1O I . ¥ S A = T C o B v - T N« ) B ¥, B - UF R (S I =

Gary Thomas - Direct examination
by Ms. Moody

Q okay. And, to your knowledge, did your attorney
correct that?

A No, she didn't, ma'am.

Q okay. A1l right. So, outside of the signature in this
particular allegation that along with codefendants, you do '
hot have any other issues With your indictment?

A No, ma'am.

'Q okay. All right. what else did you -~ do you feel

that your attorney did not do in your case?

A Prior to hearing, counsel failed to have indictments
squashed for attempted murder due to the fact she was well
aware that the Applicant and victim were husband and wife,
and that the Applicant should have been charged with
criminal domestic violence high, aggravated nature. 1In
order---

Q Okay .

A Ssupporting facts.

Q All right. well, let me ask you the question.

A Yes, ma'am. |

Q A1l right. So, did you have an opportunity -- well,
what opportunity did you have with your attorney to discuss
your charges as it relates to whether you were charged
appropriately?

A None.

Q when did you realize or when did it come to your

16
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Gary Thomas - Direct examination
by Ms. Moody

attention that maybe your charge should of been something
else?

A well, concerning I've been incarcerated almost four
years, I've had ample time to review all my issues and my
indictments and so forth. So, that's when it came to my
attention.

Q Okay. So, it wasn't during the time you were being
represented by Ms. Pinnock?

A No, ma'am.

Q All right. So, what facts -- you were getting ready to
read some facts?

A Yes, ma'am.

Q What facts do you allege support a different charge?
A In order for an indictment to be one of a domestic
nature in violation of the criminal domestic violence laws
of this state, the alleged offender must meet a certain
criteria according to South Carolina Code Subsection
16-25-10-65. Household member is defined as follows.
Okay.

we---

okay. well, you don't have to define---

Yes, ma'am.

0 »r O > L

---the household, but you're, you're stating that it's
the CDV statute, and you discovered that from your research?

A Yes, ma'am.
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Gary Thomas - Direct examination
by Ms. Moody

Q A1l right. So, at anytime during the representation by
Ms. Pinnock were you presented with any plea offers to
different charges or another charge?

A well, there was an offer for 25 years that's indicated
in the transcript and---

Q But for what charge?

A Both charges.

Q okay. So, I'm, I'm trying to get to there were no
other charges discussed, no changing -- other than changing
it to what you ultimately pled to attempted murder?

A Yes, ma'am. 7

Q okay. So, at what point did you discuss any kind of
defense with your attorney?

A well, I asked her after -- well, this would go into my
next claim.

Q okay.

A okay. You want me to finish this supporting -- oh, I
mean go into that next claim?

Q well, with respect to giving the case -- well, not the
case, but the statute number, the Judge is aware---

A Yes, ma'am.

Q ---of the statute numbers.

A Yes, ma'am.

Q You don't have to define that for her, but do you -- if

you have any other facts.

18
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Gary Thomas - Direct examination
by Ms. Moody '

A Pertaining to that claim, no, ma'am.

Q okay. So, your next claim is counsel---

A Counsel failed to move to make a motion for a
continuance during plea hearing in order to do a independent
examination into the alleged accusation that was stated by
the solicitor, which was on Transcript Page 10, Lines 7 and
9, that the victim of the pointing and presenting was the
Applicant's first wife. Counsel goes on record, Transcript
Page 15, Line 5 through 8, stating "we have not discussed
that with the solicitor whatsoever about, you know, with the
pointing and presenting, who the victim was in that case.
None of that." Statement made by solicitor helped bolster
the Judge decision.

Q All right. So, that issue is -- it relates to your
prior record?

A Yeas, ma'am.

Q okay. And you wanted your attorney to object to that

or ask for a continuance?

1A Yes, ma'am.

Q A1l right. 1In the record, as you read it, she did
object to it.

You agree with that?
A I don't recall.

You just read it.

I mean -- I'm sorry. Yes, ma'am.
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Gary Thomas - Direct examination
by Ms. Moody

Q A1l right. So, she objected, but you felt that she
should of taken it a step further and continued --

A And that's correct.

Q -- to investigate that particular charge?

A yes, ma'am.

Q when you met with her and your attorney and gave her
your background, did you not share your prior record with
her?

A No, ma'am, I did not. As far as that charge right
there, I did not. I don't recall sharing it with her.

Q And is there a reason why?

A well, as I recollect, I don't think it was asked of me.
Q okay. So when -- all right. So, are you testifying
that your attorney did not ask you for your prior recofd?

A To my recollection I don't think so. |

Q A1l right. Did you have an opportunity to review your
rap sheet with your attorney?

A Yes, we did.

Q Okay .

A I think so.

Q A1l right. Do you recall -- what, if anything, do you
recall on your rap sheet related to this particular charge
with your ex-wife?

A There was a criminal domestic violence charge.

Q And so when discussing your prior record that -- each
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Gary Thomas - Direct examination
by Ms. Moody

individual charge, what, if anything, did your attorney ask
you about those particular charges? |
A How did I plead. I told her that I, I came in and pled

guilty to those charges.

Q Okay. Wwhat facts did she ask in terms of the actual

underlying charge?
Did she ask you about any facts?
A Not to my recollection.
Q A1l right. And so, in Court that day, were you aware
that the solicitor would use your prior record or discuss
your prior record with the Court?
A No, I wasn't sure,
Q Okay.
A T wasn't sure that she WOu1d.
Q And so, when your attorney objected, you felt that --
well -- so, are you testifying, when your attorney objected,

you felt that she should have moved for a continuance---

A Yes, ma'am.
Q ---to discuss those charges?
A Yes, ma'am.

Q okay. Did you mention anything or did you say anything
to your attorney at that time about it?

A No, I didn't, ma'am.

Q Okay. Did she say anything to you about it?

A No, she didn't.
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Gary Thomas - Direct examination
by Ms. Moody

Q okay. And so what you're testifying here today is that
you feel that -- well, are you -- what are you testifying as
to the Judge's -- the 1mpact it had on the Judge?

A well, I felt 1ike that she should have objected to what
the solicitor has said further during independent
examination to whom that person was because, Tike I said, I
think it bolstered the 3Judge's decision stating that it was
a first wife.

Q _okay. A1l right. And did you, after your plea, did --
were you able to discuss this particular pointing -- it's
pointing and presenting, correct?

A Yes, ma'am.

Q Did -- were you able to discuss that with Ms. Pinnock?
A No, ma'am.

Q During the motion -- well, the hearing for the Motion
to Reconsider, had you -- did you share anything about the
charge then with Ms. Pinnock?

No, ma'am.

Did she ask you any questions?

No, ma'am, she did not.

A1l right. 1Is there anything else you would like to---
Yes.

---tell the Court about that particular allegation?
Supporting facts.

Okay.
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Gary Thomas - Direct examination
by Ms. Moody

A Prosecutor failed to supply Applicant with the Brady
material, which is evidence in prosecutor possession or
knowledge that is favorabTe to the defense, and material to
quit or punishment which totally violated my due process

according to Brady versus Maryland, and the holding that

suppression of evidence by the prosecutor or prosecution
denied due process as well as Rule 3.8(a)(d), special
responsibilities of a prosecutor. Documents submitted to
the Clerk of cCourt referring information that was not
included in its motion to discovery. That's an exhibit.
Q okay. So, this is a different issue.
A Same 1issue.
Q The same 1issue.

Sso, we'll just put that kind of in just some regular
terms.
A Yes, ma'am.
Q Are you saying that the information about the pointing
and presenting was on -- the pfosecutor had documentation of
that?
A That's correct.
Q okay. And, at the plea, the prosecutor handed
something up to the Court.
A well, she acknowledged that in Court and I felt that
this information should have been given to my attorney at

the time.

23

77



78

W & ~N o 1 A W N

I R N N S T e T e R N R R e T
i B W N R QO W N U A W N PR O

Gary Thomas - Direct examination
by Ms. Moody

Q well now let's be clear. Either she just spoke about
it on the record --

A Uh-huh. (Affirmative).

Q -- or she had a actual physical -- I mean a, a tangible
document that she handed to the Court.

A I'm not sure.

Q Okay. So you saw her talking to the Judge, correct?

A Yes, ma'am. |

Q Okay. And at the time that she talked about your prior
record, she -- are you saying she did not hand anything or
she did hand something to the Judge?

A It's possible that she did hand something to the Judge.
I'm not sure. I, I do not recollect.

Q Okay. All right. So, going on that same issue, at --
the bottom 1ine is you wanted your attorney to investigate
it further?

A Yes, ma'am.

Q okay. And, by investigating it, you feel Tike she
should of asked for a continuance?

A correct.

Q okay. All right. Are there any other facts related to
this particular claim? |

A No, ma'am.

Q Okay. Wwhat -- could you please state for the Court

your next issue?
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Gary Thomas - Direct examination
by Ms. Moody

A During motion to consider sentence, counsel failed to
stipulate any grounds that would have been favorable in
obtaining relief during this hearing. This were her last

opportunity to bring forth any and all of my 1issues.

Q So, during the Motion to Reconsider your conviction --
A Yes, ma'am.
Q -- you wanted your Tlawyer to offer up more information

to the Court?
A Yes, ma'am;
Q Okay. And-do you recall what she said to the Court
about your sentence?
A I know one statement she made she said she found it
very unreasonable to hear that I received 40 years for those
ﬁharges.
Q so, let's talk about that.

The amount of time that you received---
A Yes, ma'am.
Q ---on your charges, your attorney +informed the Court
that she fhought the sentence was a bit much?
A Yes, ma'am.
Q oOkay. And going into your pjea, what had you discussed
about the possible sentencing range you could receive?
A well, 1ike I stated, I was under the impression that,
by going in, you know, pleading, that the Judge would be

Tenient to the 10 to 15 years that we was asking for.

25

79



80

W 00 ~ O wvi bW NP

A A AT - B o - I U i e = s v i o i
vi W N RO W Ny VTR W N O

Gary Thomas - Direct examination
by Ms. Moody

Q okay. So but what did you discuss about the possible
sentencing range that you were exposed to on pleading to the
two charges?
A what she mentioned that, even if we turn down the 25
years, that the solicitor would come in there asking for 30
years.
Q Okay. And that's on the attempted murder?
A That's on both charges.
Q okay. So, you-all discussed your plea in terms of --
in 1light of you turned down the offer for 25 years?
A ‘Yes, ma'am.
Q Correct?

And so, in essence, you pled straight up without a
recommendation or negotiation with the State?
A well, at that time I didn't understand what she meant
by that, you know, pleaing, you know, straight up. So, I
just took her at face value that she, in her representation,
would, you know, represent, represent me to the best of her
knowledge.
Q okay. So -- and, and it's not -- I'm -- I guess how
you understand what p1eading straight up is?
A correct.
Q Okay. Meaning the solicitor did not tell the Court any
deal that you worked out with the State, correct?

A Yes, ma'am.
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Gary Thomas - Direct examination
by Ms. Moody

Q okay. And so understanding that you were pleading
straight up, you were exposed to the sentencing range for
the particular charges?

A That's correct.

Q okay. And those two charges being -- they were
attempted murder?

A Yes, ma'am.

Q All right. And armed robbery?

A Yes, ma'am.

Q All right. And, on the attempted murder, you
understood that the Judge could sentence you up to 30 years?
A Yes, ma'am.

Q And, on the armed robbery, the Judge could sentence you
up -~ from 10 to 307

A Correct.

Q okay. And with that -- knowing that, you went before
the Court understanding that you-all were gonna ask for 10
tol15 years?

A That's correct.

Q okay. And what specifically did you-all -- what did
you and your attorney discuss that led you to believe that
it would be 15 -- 10 to 15 years that the Judge would
sentence you? |

A well, prior to plea hearing, Applicant plea was induced

by counsel's strategy, which was based primarily on the fact
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Gary Thomas - Direct examination
by Ms. Moody

that she and her colleagues had brain stormed Applicant's
case and that she did not see how Applicant would fair in an
open Court, that it would probably be in the best of
Applicant's interest to plea considering that the Judge was
fairly new to the bench, and had not been tainted by the
Solicitor's Ooffice, and, therefore, may be lenient to the
request of 10 to 15 years as stated on record.

Q Okay. And so, based off of that advice, you went
forward with a plea, turned down the 25 vears?

A That's correct.

Q okay. But you understood that going in front of the
Judge without a plea offer -- well, without a recommendation
or a hegotiation, you were exposing yourself to possibly 60
years?

A At -- well, not at that time, but I realize it now.

Q Okay. A1l right. And, at the least, the 10 on the
armed robbery?

A Yes, ma'am.

Q All right. And so what did you ask your attorney about
turning the.offer down?

A well, I think it's in the transcript stating that I did
not actuaily, you know -- I said that well, let's, let's go
and see what the Judge would say, you know, as far as would
she be lenient to the 10 to 15 years.

Q But I'm asking you what did you -- I mean like what
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Gary Thomas - Direct examination
by Ms. Moody

questions did you have for your attorney as you listened to
her tell you to turn -- well, Tistened to her advise you as

to the amount of time y'all would ask for --

A well---

Q -- if that makes sense?

A No, can you repeat the question and re---

Q So, I'm trying to get---

A ---rephrase 1it.

Q I'm -- so, did you have -- I guess my question is what
question -- did you question the 10 to 15 years or did you

just say okay, let's go see what the Judge will do?

A Let's go see what the Judge would do.

Q okay. A1l right. So, is -- going back to the Motion
to Reconsider, you're stating your attorney did not give any
factors --

A That's correct.

Q -- of why the Judge should reconsider a sentence?

A That's correct.

Q okay. Wwhat other factors do you think she should of
given? |

A well, considering that it was a criminal domestic
violence high and aggravated nature, she should have brought
forth that, and, the pointing and presenting, she should
have brought forth that, and that the solicitor stated that

she wasn't looking for the sentence to run consecutive but
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Gary Thomas - Direct examination
by Ms. Moody

to run concurrently, which was stated in the, the, the
record.
Q In the plea?
A Yes, ma'am.
Q Okay. So -- okay. You said generally you wanted your
attorney to talk about the pointing and presenting.

what specifically did you want her talk -- to talk

about on the pointing and presenting?

A That it wasn't my first wife.

Q okay. well, who was the pointing and presenting with?
A It was a male.

Q Okay. Did you tell that to your attorney?

A well, we never discussed that.

Q Al1l right. And the other issue you discussed, you
mentioned, I'm sorry, that your -- you wanted your attorney

to explain to the judge was the --?
A Criminal domestic violence high and aggravated.
Q Okay. That's as to the charge?
A Yes, ma'am.
Q A1l right. So -- but you realize that you were before
the Court on attempted murder and the armed robbery --
A Yes, ma'am.
Q -- correct? _
So, explain to the Court why she should of mentioned

the criminal domestic violence.

30




W e N U R W N

N NN NN R P R R B R R
Vi & W N B © © 0 N & U b W RO

Gary Thomas - Direct examination
by Ms. Moody

A Cause I felt that the charge was over -- I was
overcharged on the attempted murder charge that, according
to, you know, Statute 16-25-10, criminal domestic violence
high and aggravated nature, that's the charge I should have
been charged with from the beginning.

Q okay. And other than being a family household member,
what other basis would you say that -- I mean you've said
you were overcharged. I'm not sure what I -- you, you mean
by that.

MS. MCCALLISTER: Okay. Your Honor, I just -- I have
to enter an objection to this. I, I understand he’s trying
to put his allegations out there, but I think she's asking
him about Tegal issues and legal conclusions that he maybe
can not---

~ MS. MOODY: I just want to hear -- what I'm trying to
get to is not asking him a legal conclusion. He has a
reason why he felt he should of been charged with it, and I
just wanted him to tell me the facts of what -- why he
should be charged with it.

THE COURT: So, your objection is overruled. I, I
think I understand where Ms. Moody's going.

Q So, can you please te11 the Court why you think your
attorney should have -- well, exchse me. Let me go back.

You said you overcharged?

A Yes, ma'am.
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Gary Thomas - Direct examination
by Ms. Moody

Q Are you talking about as to the sentence or what, what
are you talking about?

A The charge itself. The attempted murder charge.

Q So, do you feel that you would of gotten a lesser
sentence if 1t was CDV?

Yes, ma'am. -

okay. So, CDV -- just a regular CDV?

NO.

CD---

Criminal domestic high and aggravated nature.

o » o » o »

okay. And what is the sentencing range you -- do you
recall?

A T think it's anywhere between 10 to 20 years. I'm
not---

Q Okay .

A -~--actually sure.

Q So, you wanted something less than-30?

A correct.

Q okay. And do you realize that your attorney did the
Motion to Reconsider to get you something less than 307

A Yes, ma'am.

Q okay. And so what other -- I mean I guess I'm trying'
to understand why telling the Judge about CDV would have
made a difference if your only concern was the time.

A Ccould you repeat that question again, ma'am?
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Gary Thomas - Direct examination
by Ms. Moody

Q I'm trying to understand why was it important for your
attorney to mention the CDV high and aggravated nature --
A Yes, ma'am.
Q -- when the -- what you were concerned about was the
amount of time that you received?
A I think it would of been a big difference in the, in
the time that I received if she had of mentioned it.
Q okay. 1Is there any other mitigating circumstances or
facts that your attorney failed to mention to the Court than
the Motion to Reconsider?
A No, ma'am, that's it.
Q AlT right. Do you have any other issues for the Court?
A Excuse me.

(Pause.)
A Other than a conclusion, ma'am.
Q So, one point you did not go back to was you had -- you
don't remember having a defense discussion with your
attorney?
A Not to my recollection as far as a, a detailed defense.
Not to my recollection, ma'am.
Q A1l right. ATl right. So, now based on all of this,
you -- your attorney didn't do certain things as you have
relayed to the Court.
A Yes, ma'am.

Q How has this -- your attorney's failure to do those
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Gary Thomas - Direct examination
by Ms. Moody

things caused you harm?

A well, 40 years for me at the age of 55 is a 1life
sentence within itself, and I truly believe that, iF we had
went to trial, the outcome would of been totally different.
Q So, it was the amount of time that you received?

A Yes, ma'am.

Q okay. And is there any other harm that you suffered
due to your attorney's ineffective assistance of counsel?
A No, ma'am.

Q AlTl right. And what relief are you seeking from the
Court? |

A A new hearing.

A new---

Trial.

---trial.

o P O

Okay.
A A trial. I'm sorry. A trial.
Q All right; You want a new trial, and do you understand
that, if you are successful in this PCR hearing, you start
over?
A Correct.
Q  Are you aware that that means any plea offers,
negotiations that you-all had with the Solicitor's office,
you're not entitled to that?

A Correct.
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Gary Thomas - Direct examination
by Ms. Moody

Q And, outside of that, is there anything else you would
1ike to relay to the Court about your attorney's ineffective
assistance of counsel?
A No, ma'am.
Q Thank you. No further questions. Please answer any
questions the State may have.
A Yes, ma'am.

THE COURT: Ms. McCallister.

MS. MCCALLISTER: Thank you, Your Honor.
CROSS-EXAMINATION

BY MS., MCCALLTSTER:

Q okay. Mr. Thomas, you -- do you recall the day that
you went in front of the Judge to do this plea?

You remember going into, into the courtroom?
A Yes, ma'am.
Q okay . And do you remember the Judge kind of having a
conversation with you and asking you some questions?
A Correct.
Q okay. And the Judge explained to you the potential
sentences that you could be facing, correct?
A That's correct.
Q And you knew that, when you went in there, that you
were pleading to this armed robbery, and you were pleading
to attempted murder, not a CDV?

A Yes, ma'am.
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Gary Thomas - Cross-examination
by Ms. McCallister

Q okay. - And you told the Judge that that was what you
wanted to do?
A Yes, ma'am.
Q okay. And you -- I think you said to Ms. Moody you
wanted to do that.

You, you were aware of this 25 year offer that was out
there.
A Yes.
Q And you turned that down?.
A Yes.
Q Because you wanted to go in and ask the Judge for
something in the 10 to 15 year range?
That's correct. ‘
Okay. And your attorney actually did that, correct?
Yes, ma'am.
Okay. But the judge didn't go for it?

Yes, ma'am.

o r» o r Lo r

okay. And then when the Judge didn't go for it, your
attorney pretty much immediately filed a Motion for
Reconsideration, correct?

A well --.

Q within a few days.

A Somewhat. But I wasn't really aware that she was doing
that. As she stated, she said that Gary, -Gary didn't know

that I was doing this. So, obviously I didn't have any
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Gary Thomas_- Cross-examination
by Ms. McCallister

knowledge of this until after the fact.

Q okay. But you don't have an issue with the fact that
she filed that Motion for Reconsideration. You wanted her
to.

| You wanted reconsideration, correct?

A well, she filed it based upon what she felt I needed.
I didn't know anything about this Motion to, Motion to
Reconsider until after the fact.

Q okay. So, you're saying, when you were -- when, when
you were brought to Court that day for the Motion for

Reconsideration, you didn't know what was going on?

A Yes, I did. I did know.

Q okay.

A Yes.

Q So, you knew that it had been filed?

A Yes, ma'am, I thought she was talking about, you know,

doing the, the plea hearing. I'm sorry.
Q NO.
okay. So, after the plea hearing, your attorney told
you she was gonna file this Motion for Reconsideration?
A No, she did not tell me.
Q okay. She told you about it after she actually had
already filed it. '
A well, actually I received the latter statement she had

done that.
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Gary Thomas_ - Cross-examination
by Ms. McCallister

Q Okay. oOkay. So, when you shoﬁed up that day, you
weren't surprised by what you were coming here for?
A No, ma'am, I wash't.
Q Okay. okay. And you had a chance to speak at your
plea, correct? |
A Yes, that's correct.
Q and you had a chance to speak at the Motion for -- at -
the hearing on the Motion for Reconsideration.
A Yes, ma'am.
Q correct?

Okay. And you chose to spoke to the -- you chose to
speak to the Judge, correct?
A well---
Q At the plea.
A At the plea, I, I, I spoke, but I was advised by my
attorney then not to, you know, speak---
Q okay. |
A ---at the Motion for -- Motion for Reconsideration.
Q okay. But all these issues that you've brought up with
things that you thought your attorney should do about the
indictment, and this charge, that -- something that the
solicitor said, when you had your chance to speak, you
didn't bring those issues up to the Judge, did you?
A well, during the motion for---

Q No, during the plea.
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Gary Thomas_- Cross-examination
by Ms. MccCallister

A well, during the plea, no, I didn't.

okay. I think that's all the questions I have.

THE COURT: oOkay. Anything further, Ms. Moody?

MS. MOODY: No, ma'am.

THE COURT: A1l right. You can go sit back next to
your Tlawyer.

THE WITNESS: Thank you, ma'am.

THE COURT: Thank you.

Any additional witnesses, Ms. Moody?

MS. MOODY: No, ma'am.

THE COURT: Ms. McCallister.

MS. MCCALLISTER: Thank you, Your Honor.

Your Honor, the State would call Tracy Pinnock.

TRACY PINNOCK, being first duly

sworn, testified as follows:

THE CLERK: Thank you. Have a seat in the withess
stand please.

(WHEREUPON, the witness complies.)

THE CLERK: State your name for the record.

THE WITNESS: Tracy Pinnock.

DIRECT EXAMINATION

BY MS. MCCALLISTER:

Q Ms. Pinnock, did you represent Mr. Thomas on the
charges that we're here about today?

A I did.
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Tracy Pinnock - Direct examination
by Ms. MccCallister

Q And how did you come to represent him?

A well, I was appointed to represent Mr. Thomas on his
case. He was originally arrested around August 237 of
2014. when I went to meet with him initially, he informed
me that he was being represented by Mr. Roberson. So, I did

not go back and see Mr. Thomas until November. At that

point he contacted my office and said that he was not

retaining counsel. So, when we got that confirmation from
Mr. Thomas and Mr. Roberson, I went back to meet with him in
November.

Q okay. And can you explain just sort of briefly the
facts of this case and how this arose?

A Sure. So, Mr. Thomas was charged with attempted
murder. Initially he was not charged with armed robbery I
don't believe. I think that was a directly presented
indictment, but the allegations were that Mr. Thomas had
assaulted his estranged wife with a 2x4 in her front yard or
the front yard of her parent's home. Ms. Thomas suffered
pretty significant injuries, was in the hospital for
approximately three months, and that's kind of the minimum
basis for the allegations.

Q okay. And then what was the basis of the armed robbery
charge?

A oh, it was reported that Mr. Thomas had taken his

estranged wife's purse after the assault, and Teft the scene
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Tracy Pinnock - Direct examination
by Ms. McCallister

with it. So, that's where she -- that's why she directly

presented the armed robbery.

Q okay. And did you talk about these two charges with

Mr. Thomas during your meeting with him?

A I did.

Q okay. How many times did you meet with him total?
Do you know?

A Approximately, approximately 11 times is what I have

documented. Again, my Tirst initial meeting was 1n

September. I did not go back to see him until November.

So, around 11 t{mes between November and when he pled.

Q okay. And did you discuss discovery with him?

A Yes, we did. Wwe went over -- I did not receive the
discovery because I was not -- the solicitor's 0ffice did
hot have me as the attorney of record. So, when I -- when

we reinitiated contact with Mr. Thomas, it looks Tike I got
the discovery at some point in the -- late November, early
December. I took the discovery down to the jail for our
initial review in January of '15.

Q Okay. And did you discuss any defenses that Mr. Thomas
might have to these two charges?

A We discussed a lot about Mr. Thomas' case. As far as.
defenses go, I can't say that, you know -- what we pretty
much -- the, the basis of most of our conversations were the

allegations of infidelity in the relationship, and, you

41

95



96

(No B o R =2 B ™ O U N e

N N NN NN B R B R P R B pBoRoR
Vi b W N = O W 0N Y 1 N RO

Tracy Pinnock - Direct examination
by Ms. McCallister

know, kind of the actions and the concerns leading up to the
incident date.

It was made aware to me early on that Mr. Thomas wanted
to try to resolve his case outside of trial. we did discuss
trial later on during my representation. That was around
the time where the solicitor made the offer, and we
discussed either, you know, pleading to something or going
forward at trial. But that's really the only time that
trial -- a, a serious conversation about going to trial came
up was after they started making or after they made that
initial offer.

Q okay. And the initial offer was 25 years?

A Yes.

Q Is that right?

okay.

And that is the only offer that she made in this case.
okay. And he turned that offer down?

Yes.

po you recall his reasoning for doing so?

r o r o P

Let me see what I have written down. According to my
notes, he indicated that he did not want to take a solid 25
because he wanted initially to ask for probation. My notes
indicated that I explained to him that we can't ask for
probation for armed robbery because it starts at 10, and his

response was -- that's when we started talking about either
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Tracy Pinnock - Direct examination
by Ms. MccCallister

going to trial or just having the opportunity to ask for
Tess than 25 during a plea.
Q okay. You heard his testimony here today where we
talked about he felt 1ike he shouldn't have been charged
with attempted murder and it should of been CDVHAN---
A Yes.
Q ---instead.

Did you have discussions with him about that?
A I do not recall any conversation we had about the
CDVHAN.

Q Okay. He never brought that up to you as an issue?

A NO.

Q Okay.

A I don't have anything in my, in my notes about it at
lTeast.

Q In your opinion, after getting the discovery and

reviewing the file, was the charge of attempted murder
appropriate?
A I mean Tlegal definition wise, they could have -- you

know, they could charge him with attempted murder. I mean I

.guess, by definition, they could of charged, you know,

lesser offenses with the assaults. They could of charged
CDVHAN. But factual, and by definition, they could also go
forward on the attempted murder.

Q okay. So, that was a decision that was made by the
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Tracy Pinnock - Direct examination
by Ms. McCallister

solicitor's Ooffice---
Yeah, I had, had no control.
---that you don't have any control over?
. No.
And that your client doesn't have any control over?

NO.

o 9 0 r Lo P

okay. And once they filed that indictment for
attempted murder, you talked to him about what that meant,
and what those elements were that they would have to prove
in order to convict him of that?
A Yes, we did.
Q okay. So, when he went into the plea that day to plead
to attempted murder, he knew what he was doing in terms of
what he would have to admit to.

Is that right?
A . Yes.
Q okay. ©Did he ever bring up this issue to you about the
signatures on the indictments?
A No, we never discussed any sort of signature;

Q Okay. Did you have any reason to believe that there

are -- that the indictments were defective in any way?
A NO.
Q Okay. I assume -- did you look at those indictments

when you got the file or got discovery?

A we did. And when I say no, I'm, I'm, you know,
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Tracy Pinnock - Direct examination
by Ms. McCallister

answering your question as far as signature goes. My hotes
do indicate that I discussed something about the armed
robbery indictment with the solicitor. I don't have any
details written down about what our conversation was.

Q okay.

A But I did discuss something about that indictment with
her prior to him coming to Court.

Q okay. Okay. But the signature issue, he didn't raise
that to you, and that's not something that you thought was

an issue --

A NO.
Q -- based on your overview?
A NO.

Q okay. cCould the issue that you discussed with the
solicitor have been the issue of the wording of the
indictment that there was a codefendant?

A Yeah, I mean my notes -- yeah, just -- I discussed
issues with the indictment with the robbery charge.

Q Ookay.

A It would of been the body.

Q Were you aware, through discovery in your discussions
with the solicitor, that they weren't alleging that there
was a codefendant?

A Yes, there's no codefendant involved in this case.

Q | And did you explain that to Mr. Thomas, that there was
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Tracy Pinnock - Direct examination
by Ms. McCallister

no codefendant?

A The best I can say is I would -- believe we talked
about that.

Q Okay .

A But there’s never been any allegation of a codefendant.
Q Okay. So, in your opinion, that was just 1ike whoever

was typing up the indictment just made an, an error when
they were typing it?

A That's what I believe it was.

Q Okay.

A Yes.

Q And the factual basis that was presented for that
charge during his plea did not have any allegations of a
codefendant?

A NO.

Q okay. Okay. So, you guys -- you, you get to the plea.
He turns down the 25 year offer, and ultimately decides just
to plead straight up.

A Yes.

Q Okay. Did you explain to him what that meant.to plead
straight up without a recommendation or negotiation?

A T did. I exp1a1ned that to him at the detention center
prior to him coming to Court, and then I would of explained
it to him again when he got to the courthouse. Wwhen I go

through the advice of rights, I discuss, you know, all
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Tracy Pinnock - Direct examination
by Ms. McCallister

aspects of going in and pleading guilty straight up. I did
explain to him that the solicitor was gonna be asking for 30
years because that's what she told me she was gonna ask for.
so, having that knowledge, I passed that knowledge along.

we then discussed what we were going to ask for because
I advise all of my clients who are entering into what we
call straight up pleas is it's better to ask for something
than to leave it just wide open.
Q Uh-huh. (Affirmative).
A so, he and I discussed what we would be asking for as
far as the sentence goes.
Q okay. And that was 10 years, is that right, or 10 to
15 years?
A I believe it was 10 to 15.
Q okay. And that was what Mr. Thomas told -- conveyed to
you that he was comfortable with in terms of the sentence?
Yes, that's ultimately---
Okay. ‘
---what we agreed to ask for in holding.
Okay. Mr. Thomas spoke at the plea, correct?

Yes, he did.

o rr O r O

Can you talk about that?
Were you aware that he was going to speak?

A I was aware that he was intending to address the Court,

yes.
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Tracy Pinnock - Direct examination
by Ms. McCallister

Q were you aware of what he was going to say to the
Court?

A No, I was not.

Q oOkay. Did you ask him what he was going to say before
you guys went in there?

A I did. |

Q okay.

A I asked him at the jail before he came over to plea,
and then I asked him again that morning, in the holding
cell, what he was planning on saying to the Judge.

Q Okay. 1In your opinion, did Mr. Thomas' presentation to
the Judge have an effect on the sentence that was ultimately
rendered?

A Unfortunaté1y I think it did.

Q okay.

A I don't believe that it was expressed in the way that
Mr. Thomas was intending on it -- on, on -- intending to
express himself. So, I do believe it had a negative effect
on his sentence.

Q okay. And did the -- okay. So, you go in there and
the solicitor asks for 30 years 1like she told you that she
would, correct?

A Yes.

Q And you asked for your 10 to 157

A Yes.
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Tracy Pinnock - Direct examination
by Ms. McCallister

Q aAnd Mr. Thomas speaks and then, ultimately, the Judge
decides that it's gonna be 30 and a consecutive 10---
A correct.
Q ---right?
Did the judge explain her reasoning for that too?

Do you recall?

A If -- I can go back and check. Give me a second.
(Pause.)
A I don't personally recall -- I mean the transcript that

I have does not say that she explained anything at that

point.
Q Okay.
A But she did, when we came back for the Motion to

Reconsider, address her reasonings for giving that kind of
sentence.
Q okay. And maybe I'm -- maybe I'm getting myself
confused but okay. Sso, let's, let's just stop there and
talk about that then.

So, she gives this 40 year sentence.
A Yes.
Q and you filed a Motion for Reconsideration within a few
days after the plea.

Is that right?
A Yes.

Q okay. Did you tell Mr. Thomas that you were gonna file
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Tracy Pinnock - Direct examination
by Ms. McCallister

that motion?

A I don't recall ever telling him that I was going to.

Q Okay.

A But I just filed 1it.

Q okay. Did you let him know you had filed it once it
was filed?

A Yes, I did.

Q okay. Did he ever -- did you have a chance to talk to
him before that motion was heard about what -- to explain to
him what the motion would be about?

A I spoke to him in the holding cell on the day that the
motion was scheduled for before coming up to Court.

Q  okay. And what did you tell him about the motion?

A I mean I would have just explained to him what the
motion was for and why I filed it.

Q okay.

A And then we discussed some of the things that we were
going to be talking about, and there was some phone calls
that the solicitor had informed me that she was gonna be
presenting to the Judge during the motion. So, he and I
discussed the content of those phone calls.

Q okay. And what was, what was the contenf of those
phoné calls just generally?

A Generally, there was one to his dad, and these were

all -- these were calls made after the initial plea.
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Tracy Pinnock - Direct examination
by Ms. McCallister

If you give me a second, I can go through my notes.
(Pause.)
A In some of them -- I mean in, in most of them they're,
you know, they're speaking about just their, their faith,
and, you know, not giving -- not losing the faith.
Q well, maybe I can help you out and rephrase the
guestion.

A okay.

Q The, the calls that were played, these were jail calls.

Is that right?
Yes,
From him?

They were calls made from Alvin S. Glenn.

o r O P

From -- to or from him and his family while he was in
jail after the plea.

Is that right?
A Yes. |
Q Okay. And the solicitor played those calls during the
Motion for Reconsideration because, at that point, the
State -- even though they had only been asking for 30, they
were essentially asking the Judge not to reconsider.

Is that right? »
A Yes.
Q okay. And you've discussed those phone calls with him

before he came up to do the motion.
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Tracy Pinnock - Direct examination
by Ms. McCallister

Is that right?
A Yes, I did.
Q Okay.
A And I don't believe they were played in Court. I
beTieve she gave them to the judge to Tisten to after.
Q okay.
A But I listened to them, took notes on them, and
discussed them with Mr,---
Q okay.
A ---Mr. Thomas.
Q So, in your opinion, those phone calls, was there
something in those phone calls that was not helpful to mr.
Thomas?
A Best I can remember, honestly no.
Q Okay.
A I mean I didn't think they were that damaging.
Q Okay.
A So, I didn't -- I mean I don't really understand her
ultimate purpose in those. I didn't think they were that
detrimental.
Q Okay. And you were able to present your own arguments
and your own reasoning Fof reconsideration.

Is that right?
A Yes.

Q Do you recall kind of what your argument was based on?
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Tracy Pinnock - Direct examination
by Ms. McCallister

A well, I filed the motion because, you know, this 40
years kind of shocked me. I was not ex -~ I was not
expecting it. So, I mean we ta]ked about -- nobody brought
up the fact that there had been a plea offer in the
original, in the original plea. we talked about -- Tet's
see.

Just -- from reviewing the transcript, just -- I think
I brought up that it was going to be, you know, the
equivalent of a Tife sentence for him based on his age. I
tried to address the issues that I, that I saw when he was
addressing the Judge the first time and I tried to fix it,
and just talking to -- talking about him is the best that I
can recall. ‘

Q okay. And ultimately the Judge kind of then, 1in the
Motion for Reconsideration, explained the basis for that
sentence?

A Yes, she did.

Q Is that right?

And her explanation was -- it was partly to do with the
fact that she felt 1ike Mr. Thomas was not showing
appropriate remorse.

Is that right?

A Correct. That's how I interpreted it also.
Q okay. And did mMr. Thomas, when you talked to him that,

that morning before the motion, did he -- did you guys talk
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Tracy Pinnock - Direct examination
by Ms. McCallister

about the issue of -- that he brought up that he wanted you
to talk about the pointing and presenting charge or the CbV
charge?

pid he talk about that at all?

Do you recall?
A Give me one second. I don't have anything written down
in my notes from that day that we -- about the pointing and
presenting or the CDV.
Q okay. So, to your knowledge, he didn't tell you that
he wanted that addressed in the motion?
A No, not that I can recall, no, ma'am.
Q Okay. And let's talk about that pointing and
presenting issue a little bit. _

You did object to the way the solicitor characterized
that charge during that plea.

Is that right?
A Yeah, I mean that's what the transcript says. I didn't
have an independent memory of doing it.
Q Okay. And you tried to -- you -- but he did have a
previous charge.

Is that right?
A Yes, he did. |
Q okay. So, the issue was only the 1ssﬁe of who the
victim was. Not the fact that there was this pfevious

charge on his record.
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Tracy Pinnock - Direct examination
by Ms. McCallister

A Correct. He did have a conviction. we just didn't
have any information provided to us that the ~- you know,
who the vittim in that case was, and---

Q okay.

A ---I don't recall ever asking Mr. Thomas who the victim
in that case was.

Q okay. And did he -- do you recall him saying that that

was a problem for him or that was an issue for him --

A NO.
Q -- the way the solicitor characterized that charge?
A NO.

MS. MCCALLISTER: oOkay. Beg the Court's indulgence,
Your Honor.

THE COURT: Yes, ma'am.

(Pause.)
Q So, when the solicitor said that about that original
charge, you don't recall him asking -- saying to you during
the plea hey, we should move to continue this?
A NG.
Q Okay. Would you -- do you think that would of been a
successful motion had you made that motion?
A I, I don't think so.
Q okay. When Mr. Thomas went into the courtroom to enter
this plea the first time, whose decision was that?

A It was his.
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Tracy Pinnock - Direct examination
by Ms. McCallister

Q And he -- do you feel that he understood the charges
that he was pleading to, and the potential sentence that he
was exposing himself to?
A Yes, he did.

MS. MCCALLISTER: oOkay. That's all I have, Your Honor.
Thank you.

THE COURT: Cross-examination.

MS. MOODY: Thank you.

May it please the Court.
CROSS-EXAMINATION
BY MS. MOODY.

Q Ms. Pinnock, you're not testifying that it was Mr.

Thomas' responsibility to discern whether or not he should

accept a plea?

A whether it was his responsibility to decide if he was
going to plea?

Q To accept the plea -- well, Tet me rephrase it.

A okay.

Q It wasn't his responsibility to be able to understand
the -- whether or not he should of accepted the 25 years
versus pleading straight up?

A well, that is his decision and I would of -- I
discussed that with him about what benefits, and, you know,
the consequences, you know, what the evidence in the case

was, what we were working, you know, what we were fighting
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Tracy Pinnock - Cross-examination
by Ms. Moody

against, and what we had to work with. So, the decision to
accept an offer and not accept an offer is always my
client's decision.

Right.

I never tell anybody to do anything.

oOkay. But you're giving him advice, correct?

Yes, I advise him.

Qo r 0o P L

okay. And when you advised him, did you ever think
that you might of advised him to take the recommendation
from the State, but you-all could ask for the 10 to 15 years
as opposed to pleading straight up? |

A No, the 25 that was offered to him was a negotiated
sentence. So --.

Q Did you explain that it was a negotiated sentence?

A Yes, I explained to him that his offer was 25 on both
charges, and, during that meeting, again, he said he did not
want to take it so that we could have the opportunity to ask
for less because, in that situation, it was either 25 or
nothing. So, to ask for less, he decided he wanted to go in

straight up after we ended that conversation.

Q So, when you declined the 25, did you make a counter to-

the State?
A I don't have anything listed here other than I did
speak with the solicitor to see if she -- if there was

anything that I could do to get her to reduce the attempted
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Tracy Pinnock - Cross-examination
by Ms. Moody

murder and she said no.

Q Did you counter with a specific offer of a
recommendation versus a negotiated plea of 25 years with the
ability to ask for the 10 to 15 years or whatever sentence
you thought were -- was appropriate?

A pid I ask her for a cap of 257

No, I don't recall ever doing that.

Q No, I'm not saying a cap. A recommendation of 25
years.
A No, I, I don't recall ever having that conversation

with her, no.

Q So, the only thing that you asked for was or the only
thing you did was you declined the plea offer, correct?

A I told her that Mr. Thomas was not accepting the plea
after he said he was not accepting the plea, right.

Q A1l right. So, you declined the plea offer?

A Uh~-huh. (Affirmative).

Q A1l right. And then tell me again what you said in
terms of the charges, just to plead straight up?

A No. So, let me get to that date in my notes.
According to my notes during that meeting, you know, I
relayed the offer to him, which was a 25 on both charges.
He told me that he would rather go in there straight up to
see what happens, and see if we could ask for tTess.

Q well, Tet me stop you right there.
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Tracy Pinnock - Cross-examination
by Ms. Moody

Did he tell you straight up?
A Yes. ,
Q So, he used the term straight up?
A Yes, I explained the three different types of pleas,
how we typically categorize them. There's straight up.
There's recommendations and negotiations. So, I explained
that to everybody when we're, when we're talking about
negotiated pleas or recommendations or going straight up.
At some point he said that he wanted to go straight up or,
you know, be able to ask for probation. I explained to him
that probation wasn't an option because we were starting at
10, and then the conversation ended with him saying that he
wanted to go straight up and see what happens.
Q But what did you tell Megan walker?

I guess that's what---
A Uh~huh. (affirmative).
Q Megan walker, what did you tell her in terms of he
declines the plea, and he'll plead straight up?
A I don't, I don't have the exact words that I used when
I was talking to her. I can't answer that.

Q Okay. So, you don't recall whether then you gave

another recommendation -- I meah, excuse me, a counter?
A I don't have anything written down. So, I can't answer
that.

Q okay. So, was that -- that was the only offer I
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Tracy Pinnock - Cross-examination
by Ms. Moody

believe you testified, correct?

A Yes, that's the only offer she ever extended to him.
Q A1l right. And you didn't tell the Judge, during the
plea, about the plea offer that you originally received?
A  No, I just, for some reason, didn't bring that up.

Q okay. And you didn't bring up the issue of the
indictment being incorrect to the Judge or the --7

A No. No, there's nothing in the record that says we
talked about the indictment, no.

Q And you didn't think it was important to correct the
indictment? ‘

A well, I'm not saying that I -- my note says that I
spoke to Ms. Walker about the body of that indictment. Wwhat
we talked about and what the conclusion was I don't have
anything written down about. So --.

Q But I'm not talking about what you talked about with
Ms. walker. I'm talking about what you talked about with
the Judge.

At the time that Mr. Thomas was entering his plea, I'm
asking did you not think it was important to note to the
Court that the indictment was incorrect as stated that he
had a codefendant? '

A I -- the record doesn't say I said anything. I don't
have any explanation I can give you as to why it was not

addressed.
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Tracy Pinnock - Cross-examination
by Ms. Moody

Q But did you think -- do you think that's important now
to inform the Court that the indictment might be incorrect?
A I mean I, I don't, I don't know really how to answer
that. It was never alleged during his case or during the
plea that he had a codefendant. So, I can't say that -- I,
I don't know. That's the best I can say.

Q okay. I'm -- I guess I'm asking that because the
indictment's the official charging paper, and that's the
document, if you went to trial, you'd have to have an
indictment, correct?

A Right.

Q okay. And so the Court is sitting and reviewing the
indictment and going over the charges with the client having
a conversation, and different things that are -- these
things are -- issues.

I'm just saying don't you think that that's important
to inform the Court if the State has not informed the Court?
A veah, I mean if there's a defect, yes, we probably
should of had it corrected.

Q A1l right. You eariier testified that -- well, nobody
brought up the 25 years, that there was a 25 year offer.

You didn't bring it up during the plea, and you didn't
bring it up in the Motion to Reconsider, did you?

A I did bring it up in the Motion to Reconsider. I did

not bring it up in the original guilty plea because we were
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Tracy Pinnock - Cross-examination
by Ms. Moody

asking for less than 25. we did not want her to sentence
him to 25. We wanted less than that.

Q Right. I understand that.

A 50 --.

Q But he was facing potentially 60 years, and wouldn't it
have given the Court some kind of idea where the State
originally was, and why you decided to accept or come before
the Court on a straight up plea?

A I mean I guess it could of had an effect on her., I, I
don't really know, but I did not bring up that offer because
we were trying to get less than that. But I did bring it up
in the Motion to Reconsider.

Q Even though the State offered -- requested 30 years,
that 25 is less than the 30 years, correct?

A Correct. But Mr. Thomas had told me he did not want
the 25. So, we were trying to get less.

Q But he didn't want the 30 either, did he?

A No. _

Q Okay. So, telling the Court that the State originally
offered 25 might of Tike brought her down from the 30 too,
correct?

A I guess it could have. I, I don't really know if she
would of considered it.

Q But you didn't tell the Judge about that until the

Motion to Reconsider, correct?
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Tracy Pinnock - Cross-examination
by Ms. Moody

A Right. I did not bring it up in the original plea.
Q A11l right. And that motion was not successful,
correct?

A The Motion to Reconsider?

Q Right.
A Correct.
Q So, when you again hear this is a situation where you

didn't tell somebody something, you didn't tell Mr. Thomas
that you were filing a Motion to Reconsider or discuss the
Motion to Reconsider before you filed 1it?
A No. So, after the 40 year sentence, I said -- I mean
that was a shock to me. So, I went ahead and filed the
Motion to Reconsider so we could try to go in and get a
lesser sentence cause I felt it was appropriate to ask.
Q okay. But you didn't think it was important to talk to
your client about what else he would of Tike wanted to
correct or consider -- have the Court consider --
reconsider?
A I spoke to him before we went up into Court.
Q But the day of.

That's the day of, right?
A Correct, that morning of, in holding, we discussed what
we were going to present to the Judge, what I was planning
on saying to the Judge. So, I did speak to him before we

went in there. we didn't have any new information to
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Tracy Pinnock - Cross-examination
by Ms. Moody

provide to the Court. It was literally me just trying to
see if the judge would reconsider it because I considered 40
years kind of a, a shock.
Q so, what, if anything, do you think the pointing and
presenting -- the effect on the judge hearing that?

Do you think that it affected the Judge?
A I, I don't know.
Q But you thought enough of it to object to it in the
record, correct?
A well, that piece -- that one statement that she made
about who the victim was in the case --
Q Uh-huh. (Affirmative).
A -- I had never talked to Mr. Thomas about it. He had
never told me who the victim in that case was. I was
unaware that she was going to be naming an individual from
another case. I knew that she was gonna be reading his, his
record out to the Court because that's common practice for
anybody who pleads. But I did not know that she was gonna
be going into specifics. So, that's why I mentioned that we
don't have any information as far as the specifics of the
case.
Q Okay. So, after hearing that and your filing the
Motion to Reconsider, you didn't think it would be important
to know the specif{cs of that pointing and presenting to try

to influence the Judge to give a lesser sentence?
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Tracy Pinnock - Cross-examination
by Ms. Moody

A No, I, I did not address that.
Q  So, what specifically did, did you think -- what -- I
mean I know, from the transcript, that you gave some
information.

what was your strategy or your thought process as to
what you were gonna say to the Judge to get her to
reconsider the sentence?
A Honestly, my goal was to try to, for lack of a better
term, fix what had been presented by Mr. Thomas. That was
my ultimate goal.
Q Fix what was presented by Mr. Thomas?
A Yes, ma'am. My personal feeling about it is what -- I
thought things kind of turned for the worse because I tried
to explain to the Court that I, I felt that he was
expressing -- trying to express himself in some way'that was
not expressed the way he intended it to. So, I was trying
to assist him in what I believed he was trying to address to
the Court in a -- I guess be more cohesive or coherent
fashion to see if that would convince her to reduce the
sentence.
Q So, you didn't think that the pointing and presenting
could of also Tike impacted that situation seeing as this
was a subsequent wife, and it gives off the impression that
this is -- if he's displeased, that that's a -- he -- it

results 1n some Tlevel of violence?
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Tracy Pinnock - Cross-examination
by Ms. Moody

A No, I, I did not bring that up. That was not part of
my plan. |

Q so, let me be correct here. You didn't bring up the
issue with the indictment. You didn't bring up the plea
offer that was originally given to Mr. Thomas that was less
than what the State asked for in Court. You did not bring
up or research the issue on the pointing and presenting, and
you did not consider requesting the ability to act -- taking
the -- or you didn't advise the client that he could take a

recommendation and still ask for a lesser time in his

sentence?

A He was not offered a recommendation of 25. He was
offered 25.

Q Right.

A That's a negotiated sentence. A negotiated sentence is

we can not ask for Tess. It's an agreed upon number.
Q I can -- I understand that. I'm clear on what a
negotiated versus recommendation is.

I'm saying your counter to the State would of been
we'1l take a recommendation of 25, but we want to ask to --
ask for something less?

A I don't have anything saying that I ever asked Ms.
walker for what you're describing as a cap of 25.
Q Right. '

S0---
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Tracy Pinnock - Cross-examination
by Ms. Moody

A we did not---

Q' The only---

A I don't have anything saying I, I did that, no.
Q

It was one offer and then it was pleading straight up,

correct?
A Based on my notes, Mr. Thomas made that decision.
Q  Right.

After being advised by you, correct?
A Yes, we discussed it. Again, we talked about the
offer. we talked about the consequences. ‘we discussed
going to trial. He made the decision that he wanted to go
in, plead, and see what happened.
Q Now, earlier you, you testified about discussing, or
maybe that was Mr. Thomas, you discussed the case with your
colleagues.
A Yes.
Q Okay. And what did y'all discuss?
A So, anytime that we have a case that looks like it
might be proceeding to trial or if we just need a second
opinion on something, we have the ability in my office to
bounce ideas off of each other. So, to make sure I was not
missing something or to see if anybody é1se had any ideas
of, you know, something that I could present as far as a
defense or mitigation, I ran Mr. Thomas' case by one or two

of my colleagues trying to figure out what, what it is we
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Tracy Pinnock - Cross-examination
by Ms. moody

could possibly do as far as a defense goes.

So, that's what I mean when I say, you know, I
brainstormed. We discussed it trying to figure out, you
know, what our best course of action would be, what, if any,
Tegal issues we had just to kind of get an outsider's
opinion cause sometimes a second mind sees something that --
you know, an outsider can see more than the person whose
been looking at it for weeks and weeks and weeks.

Q And so what was the outcome of those discussions?

A We -- nobody was really able to come up with a great
theory of defense if we had proceeded to trial. The, the
evidence in the case was not good. So, that's just what we

were left with.

 Q And so what, +if anything, did y'all discuss about

mitigation?

A well, in mitigation, you know, I dis -- I discussed Mr.
Thomas' background with him. I knew---

Q But not with him. I'm, I'm saying mitigation with your
colleagues. |

If you ran the case by your colleagues --

Uh-huh. (Affirmative).

-- I'm assuming you might of talked about mitigation --

Uh-huh. (Aaffirmative).

Fo RN Y & I

-- as to trial versus plea.

Did you-all discuss mitigation?
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Tracy Pinnock - Cross-examination
by Ms. Moody

A I -- I'm sure we talked about something. I couldn't
tel]l you exactly what.
Q T mean -- so, I guess I'm trying to get around to how
it became a good decision for him to plead straight up. I
mean after you explained to him, and he made his decision, I
get all that.
A Uh-huh. (affirmative).
Q But there was no other counter on the 25 negotiated,
and you testified that you did not go back and ask or try
and get another deal. You just said straight up.
A No, I said I don't recall if I had any other
conversations with Ms. walker about any other offers. So,
it was not -- just to, I guess, back up and clarify some
things, it was not, you know, on September 26th of '15,
Mr. Thomas said that I'm pleading guilty and he was brought
to Court_the next day. Wwe met a number of times after that,
and, at some point, he told me -- well, we discussed, you
know, why, why don't we just go to trial because there's no
true benefit of pleading.

He told me that he would Tike to talk to his family,
and then Tet me know what his final decision was. I went
back and checked on him to see what his final decision was.

He told me, at that point, that he had-decided to plea. So,

|4t was not a same day oh, we're just going in there and
going

saying we're not doing this. It was we discussed it.
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Tracy Pinnock - Cross-examination
by Ms. Moody

Q I'm---

A He had some time. He talked to his family, and that's
the decision he came to. I can't explain why he came to
that decision.

Q well---

A 50 --.

Q But that's not what I'm getting at. I'm not getting to
the point that he came to that decision. I understand that

it might of been some time.

1A Uh-huh. (Affirmative).

Q And I, I didn't mean to imply that there, you know, it
was like one, one discussion and then you come in the
courtroom. That's not what I'm implying.

I'm asking, in terms of going back and forth on plea
offérs, you don't necessarily have to give a counter on that
day that you receive the plea offer.

A Uh-huh. (Affirmative).

Q Quite possibly, you don't -- I mean you might come back
a week later, correct---

Right.

---and give an offer, a, a counter.

Uh-huh. C(Affirmative).

o r O P

And I'm not talking about his thought process.
So, I'm asking you what, if any other solution, did you

present to Mr. Thomas before he ultimately said he was going
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Tracy Pinnock - Cross-examination
by Ms. Moody

to accept -- he was gonna go forward on a plea and plead
straight up? | |
A Do you want me to -- I'm not sure if what I have
written down in my notes, but if you give me a minute I can
go back through everything, and see exactly what we talked
about.
Q well, Tet me just ask you this.

. Is it in your normal practice to write down the offers
that you received from the State?
A I typically will get those either through email or
through a conversation. If I get the offers, I will write
them down somewhere so I can make sure to re1ay it properly
to my client, yes.
Q And, Tlikewise, if you have a counteroffer, you would
write that down too? .
A  If we discussed counteroffers, yes, I would of written
that down.
Q A1l right. And so, here in your notes, the only offer
you discussed with him was a 25 negotiated. There was no
counteroffer, and then there was no other kind of
combination of how to request the 10 to 15 versus the
State's request for 30 concurrent on the record.
A I just need to refer back to see if I wrote anything
down.

(Pause.)
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Tracy Pinnock - Cross-examination
by Ms. Moody

A No, ma'am, the only thing that I have written down as
far as numbers or, you know, anything that we had planned
was to-ask, ask for the minimum concurrent on both charges.
Q And the minimum on the attempted murder 1is what?
A Is it two?

I think, I think it's two.
Q And you didn't ask for two?
A we couldn't ask for two because he's charged with armed

robbery. So, we can't ask for anything less than 10.

Q okay. So, I guess the correction to your -- which the
minimum -- I'm just trying to be clear on what you're
asking.

A The minimum that we can aék for---

Q would of been 107

A Right, which is---

Q Based on the armed robbery being the lowest?

A Right.

Q Okay. All right. No further questions. Thank you.
THE COURT: Anything further?

MS. MCCALLISTER: Just very briefly.

REDIRECT EXAMINATION -

BY MS. MCCALLISTER:
Q This 25 year offer, did you negotiate that or did the
solicitor just bring that to you?

How did that come about?
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Tracy Pinnock - Redirect examination
by Ms. McCallister

A No, I, I don't have every conversation I ever had
written down with the prosecutor. So, we were going -- we
had discussed Mr. Thomas' case a number of times, and she
came around to offering him the 25 after a number of
discussions. So, that's how that came up. She didn't just
approach me with it. we had been discussing Mr.-Thomas'
case for some time before that ever happened.

Q Okay. So, at that point, you, ydu had these
discussions with her. So, you kind of knew where she was on
this case. vYou kind of knew her feeling about this case.

A Yes.

Q And you said you talked to her about reducing the
attempted murder charge, and she was not willing to do that.
A ves, she refused and she, she -- my notes say that she

is 100 percent not interested --

Q Okay.
A -- in reducing anything.
Q Based on your discussions with her, did you feel like,

if you had offered a plea to 10 years, that she would of
accepted that as a counteroffer?

A NO. |

Q okay. And did you explain that to Mr. Thomas?

A I would have explained that at some point especially
when I brought him the 25 year offer. This was not a

situation that Ms. walker had ever made -- had ever made me
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Tracy Pinnock - Redirect examination
by Ms. McCallister

believe that she was ever going to agree to the minimum.
Q. Okay. And I think you said you felt that the plea
really turned bad when Mr. Thomas started talking?
A correct.
Q So that would of been after the solicitor's
presentation?
A Correct.
Q Is that right?

okay. so, after that pointing and presenting charge
was brought, you still felt okay after that?
A I, I did. Like -- and I'11 keep saying that I, I was

shocked at 40. That's not what I would of expected from a

50 --.

Q
A
Q which is why you filed the Motion for Reconsideration?
A correct.

Q okay. And during the Motion for Reconsideration, the
Judge indicated, from your recollection or I guess the
transcript -- it's in the transcript, but the Judge
indicated that it had to do with the, with the fact that she
felt 1ike he hadn't shown remorse in his presentation to
her?

A That's pretty much what she said.

Q okay. Thank you. That's all.
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THE COURT: Step down.

Any additional witnesses from the State?

MS. MCCALLISTER: No, Your Honor.

THE COURT: Ms. Moody.

MS. MOODY: Thank you, Your Honor.

Based on the testimony that you've heard today, I would
ask the Court grant the -- Mr. Thomas his relief that he
sought.

TIh essence, this case appears to be, and this may not
have been stated in the record, and you heard the testimony,
it was not a trial situation based on what counsel testified
that she discussed the case with her -- prior -- with her
colleagues about any possible defenses that could aid mr.
Thomas in this case. So, basically what it leads to is this
particular case being a plea.

Based on the testimony that was presented, there's
several things that I guess I would imagine or I think that
would cause the defense counsel to be adversarial in the
process because we have a duty to be adversarial in
representing our clients. Adversarial not in the sense that
they're uncivil, but adversarial in terms of.trying to do
the best for their attorney (sic), and I think it hinges on
mitigation. '

T think, in this particular case, and the testimony

came that nobody brought it up, that's essentié]]y what
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happened here. Nobody brought up anything on behalf of mr.
Thomas in terms of the objection to the pointing and
presenting, the information was not researched, and I
understand counsel did not look at it on the record and say
specifically hecause she did not know that the State was
gonna bring up the pointing and presenting and get into the
specific details of it. She neither asked for a continuance
nor did she bring it up in the Motion to Reconsider. Matter
of fact, she didn't tell mMr. Thomas that she was filing a
Motion to Reconsider or even discuss with Mr. Thomas
anything else that he might have wanted the Court to know 1in
reconsidering his sentence.

As you heard the testimony, she was concerned about
what he said in mitigation. Mr. Thomas is not the Tawyer
here. Mr. Thomas is the client. And, granted, by the facts
of the case, yes, they were not the best set of facts to be
working with coupled with there was not really a particular
defense that could be asserted on his behalf and taken to
trial.

He was before the Court, and they have been a plea
offer presented to him for 25 years. Granted it was
negotiated. But they're so many different alternatives to
the State having the ability to ask for the 25 and
presenting their case, and then having Mr. Thomas ask for

the 10 to 15 years. Whether or not he would of gotten it is
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not up to Megan walker and the State to decide what the
sentence is. And so there were other ways of helping and
aiding Mr. Thomas in this case. |

But going back to the mitigation point, the plea offer
wasn't brought up. The pointing and presenting issue was
nhot researched. The Motion to Reconsider was not discussed
with the client until the day of.

So, if there was any other information that Mr. Thomas
could of provided her and assisting in his defense, albeit
to get a lower sentence, it was not presented. In fact, Mr.
Thomas went -- the harm that he has is that he went before
the Court on a straight up plea, and he received not a
concurrent sentence, but a consecutive sentence. And I
would say, because nobody brought up or raised issue with
some of the things that were said in the plea, and théy
didn't do it in the reconsideration, and granted whatever
Mr. Thomas said in the record that was so impactful (sic) on
the Judge to give him a consecutive sentence, and it was a
shock as the -- Ms. Pinnock said. It was a shock to her.

He stil] deserved somebody standing in Court with him
offering mitigation to help him accomplish what he thinks is
a reasonable sentence. Granted he might not get it, but
that's what he wanted was 10 to 15 years.

and so, Your Honor, I think that he went in off of a --

well, there just was no attempt to be adversarial. State v.
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Ard. There was no attempt to be adversarial on his behalf.

There was a criminal record that was there. There was
no investigation of it, and even at the Teast, even if you
didn't think to look at it before the plea, during the plea
when the solicitor went into the specific details, there was
no research on it.

And so the defense, whether or not they think that --
they agree with whatever's in the criminal record or the
facts or what have you, they still have a duty and
obligation to be adversarial on behalf of the defendant
because the defendant's 1ife, his Tliberty is at stake. And
so I feel Tike that was not done here.

Going back to the indictment, the indictment was
incorrect on the armed robbery. It wasn't brought up. I
mean it was brought ub to Megan walker, but it was still
allowed to be presented to the Court as it was, incorrect,
and I understand, going into trial, you would have to like
raise those objections or what have you, and that's the
typical thing you would do to move -- quash the indictment
at -- before the jury is struck.

But, in this instance, it still needed to be corrected
because this is the record of the Court. It was not even
brought up.

And so I would argue, Your Honor, that the bare minimum

was done on behalf of Mr. Thomas. Even as horrific or ugly
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the facts in this case, he still deserves to have
representation in the courtroom, whether it's a plea or a
trial, in an effort to offer mitigation to give him, you'
know, or to try to, or at least ask for the amount of time
that he was facing that he thought and that his attorney
thought maybe was a reasonable sentence.

You heard the testimony from the attorney that they
thought that Judge Gee was gbnna be a more Tlenient judge
because she was new to the bench. I knew Judge Gee. She
was hice as she could be. Matter of fact, we went to the
same high school. But to assume that she's gonna be lenient
after hearing these facts I think is, you know, not
reasonable. I think, after hearing his comments or as bad
as they might have been, to rehabilitate what he said, I
think the least that could of been done, in a Motion to
Reconsider, is everything you got.

Those charges, the pointing and presenting, should have
been researched to explain and correct for the Court. It
left the Court with the opinion that he had a pointing and
presenting against another female.

That was not explored. She didn't touch -- she, she
testified she didn't talk to Mr. Thomas until the day of.

At that point there was no, there was no time to go back and
try and research that jssue.

Further, Mr. Thomas already had received a sentence and
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then the phone records come in, and that, I, I imagine, that
was very impactful as well.

So, Your Honor, I would just say, based on State v.
Ard, that nobody brought it up. It wasn't adversarial.

Even though it -- despite the fact that it was not a trial,
it was not adversarial that allowed the defendant to be able
to appeal to the Judge's decision in her process of
sentencing him.

Thank you.

THE COURT: A1l right. The Court finds that the plea
counsel was not ineffective 1in this matter.

To the extent that there was any defect in her
performance, there is no competent evidence before the Court
from which the Court could find that there's a reasonable
probability that, but for counsel's errors, he would not
have pled guilty -- the Applicant would not have pled
guilty. That's certainly absent in this case.

But back to plea counsel's performance, I, I don't find

| the, the failure on her part or falling below the standard

required of her.

specifically as to the pointing and presenting, you
know, there may have been an error in the description of
that offense stated by the prosecutor. whether Ms. Pinnock
had a duty to research that in advance is not clear, but to

the extent that there was an error, the Applicant was
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standing right there and made no attempt to correct the
error by his own testimony, which is corroborated by Ms.
Pinnock.

As soon as Ms. Walker said the pointing and presenting
was against his first wife, so the -- he has a pointing and
presenting conviction from his first wife, the Applicant was
present and heard that. Made no attempt to correct that
either by telling his lawyer to correct it or when he spoke
to the Court himself or on reconsideration. None of that
happened.

The Motion for Reconsidération, it sounds like
something that could be supported in his testimony that the
Applicant wanted even though he may not have known 1in
advance that it was going to be filed. He wanted it to be
filed, and that's a time sensitive thing.

So, I think had Ms. Pinnock not filed it, whether she

told him in advance or not, he'd be here to claim that she

didn't file it knowing that he wanted a lesser sentence, and

it's clear from the transcript that Ms. Pinnock did what she
could, what she should, and that the Applicant talked
himself into prison for a longer period of time, and Judge
Gee explains that on a Motion for Reconsideration that she
finds no defect in the fact with Ms. Pinnock's performance.
she said that repeatedly.

I draw the same conclusion, and she specifically said
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that she had not expected to give him that sentence until
Mr. Thomas spoke. And so, you know, certainly Ms. Pinnock
can't control what he says. _

It was the, you know, impression that Judge Gee got of
Mr. Thomas and his mental state that resulted in the
sentence that he received, and Judge Gee even goes through
what plea counsel did and did not do, and Ms. Pinnock, at
one point, blamed herself for maybe requesting a sentence
that was too low, and, and Judge Gee corrects her and says
that had nothing to do with it, and they did discuss the
pointing and presenting conviction although they didn't --
there was no correction of the victim, who the victim was 1in
the Motion for Reconsideration. But Ms. Pinnock highlights
that in talking about it being a very long time, but Judge
Gee is clear that the decision turned on Mf. Thomas'
statement to the Court.

As to the indictment, and clearly there's an error or
everyone agrees that there were no codefendants in the armed
robbery, the Court finds that that doesn't render the plea
invalid, that the body of the indictment and the statutes
cited thereon are sufficient to have put Mr. Thomas on
notice of the crime that was charged against him, and that
was simply a scrivener's error that would not render the
plea invalid.

If I've missed anything, I'11 make sure that I clear it
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up in my written order. But, for all those reasons, the
Application for Post-Conviction Relief is denied.

MS. MOODY: You want to address the CDVHAN?

THE COURT: Oh, I mean that -- okay. The's the CDVHAN?

MS. MOODY: Yes,.

THE COURT: That could have been charged. It -- I
know -- I mean that's -- that was a possibility. The State
decided to go with a greater charge, which was not
inappropriate legally speaking.

The allegations against Mr. Thomas warrant or merit
charging him with that crime, and certainly Ms. Pinnock has
nothing to do with which crime is charged. But I don't find
the charge to be inappropriate given the allegations against
him.

I know he wishes that it had been a Tesser charge, and
a lesser charge also would of been appropriate, the CDV --
not a lesser charge. A different charge would have also
been appropriate. But charging him with attempted murder is
not inappropriate, and there was some discussion of plea
negotiations.

You know, the Applicant has a theory that Ms. Pinnock
should have made a counteroffer to the 25 year negotiated
plea offer, but Ms. Pinnock made it clear that Mr. walker
wasn't gonna budge because she was 100 percent not

interested in reducing anything. And so -- and, and she
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would of never, ever agreed to a mininum sentence or at
least Ms. Pinnock got the impression that she would never,
ever agree to a minimum sentence, which sounds 1ike any
counteroffer would of been futile in her opinion. Moreover,
the Applicant or any criminal defendant is not entitled to
have a plea offer of any kind.

Have I addressed everything now?

MS. MOODY: Yes, ma'am.

THE COURT: Okay. So, the Application is denied.

MS. MOODY: Thank you, Your Honor.

MS. MCCALLISTER: Thank you, Your Honor,

THE COURT: Thank vyou.

* % *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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CERTIFICATE

I, Pamela E. Green, Official Court Reporter for the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete Transcript 6f
Record of the proceedings had and evidence introduced in the
trial of the captioned case, relative to appeal, in the
Court of Common Pleas Nonjury for Richland County, South
carolina, on the sth day of December, 2018.

I do further certify that I am neither of kin, counsel

hor interest to any party hereto.

June 15%, 2020

PAMELLA E. GREEN, Court Reporter
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON FPLEAS
COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT
Gary Wayne Thomas (SCDC #366010), Civil Action No. 2017CP4000046
Applicant,
\Z ORDER OF DiSMISSAL
State of South Carolina, oz 8 3
el g £
Respondent. S = >
©.. v 5
This matter comes before the Court upon Application for Post-Conviction H_?_il?’_f (“@R %
- ae j

Application™) filed by Applicant Gary Wayne Thomas (“Applicant™) on Januaiyo fr‘%, 2837.
Respondent filed its Return and Motion to Dismiss' on December 12, 2017. On December 5,
2018, a hearing was conducted at the Richland County Judicial Center. Applicant was present
along with his counsel, Leah B. Moody, Esquire. The State was represented by Lindsey A.
McCallister, Esquire.
For the reasons set forth below, the Application for Post-Conviction Relief is DENIED;
and this matter is DISMISSED WITH PREJUDICE.
FACTUAL AND PROCEDURAL HISTORY
Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Richland County Clerk of Court. He was indicted at the February 2015 term
of the Richland County Grand Jury in indictment 2015-GS-40-00196 for Armed Robbery and

indictment 2015-GS-40-00183 for Attempted Murder. Applicant was represented on these charges

! The State moved to dismiss based on the statute of limitations. The motion was withdrawn once
the State learned of Applicant’s post-guilty plea motion and the date of the Court’s ruling on the

same.
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by Trdcy E. Pinnock, Esquire (“Plea Counsel”). Meghan Walker, Esquire, from the Fifth Circuit
Solicitor’s Office prosecuted the case.

On November 9, 2015, Applicant pled guilty to both charges as indicted. The Honorable
Tanya|Gee sentenced him to consecutive terms of imprisonment of thirty years for Attempted
Murder md ten years for Armed Robbery, giving him credit for the time he héd already served as
a pre-trial idetainee. Applicant did not appeal his conviction or sentenée, but he filed a motion for
reconsjderation in which he asked for a reduction of his sentence. The motion for reconsideration
was heard ion May 19, 2016, and denied by Order dated June 29, 2016.

On January 5, 2017, Applicant filed the instant PCR Application in which he alleged that

he is not being unlawfully detained by that he is “in no way a career criminal,” and should not
have received the maximum sentence allowed for Attempted Murder. However, during the
evidemi:iary hearing Applicant also alleged that he was “misrepresented due to ineffective
assis 1ce of counsel.” Specifically, via his testimony, Applicant alleged (1) failure to challenge
indic:Ient setting forth incorrect facts; (2) failure to move for a continuance or otherwise object
after the solicitor incorrectly recited the factual background of Applicant’s previous domestic
violence conviction; (3) failure to sufficiently explain the terms of the plea agreement leading to

an involuntary guilty plea; and (4) failure to adequately argue or address issues in the motion for

reconsil]eration.

Ihis Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the evidentiary hearing. The Court has also had the
opportunity to observe each witness who testified at the evidentiary hearing, to closely pass upon
their criedibility, and to weigh their testimony accordingly. Set forth below are the relevant
finding ‘ of fact and conclusions of law as required by S.C. CODE ANN. §17-27-80 (2003).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Sixth and Fourteenth Amendments to the United States Constitution guarantee
criminal defendants the right to the effective assistance of counsel. Strickland v. Washington, 466
U.S. 668 (1984). W'hére a PCR Application alleges ineffective assistance of counsel as a ground
for relief, the applicant must prove that “counsel’s conduct so undermined the proper functioning
of the adversarial process that the trial cannot be relied upon as having produced a just result.” Jd.
at 686; see‘also Butler v. State, 286 S.C. 441 (1985). The proper measure of performance is-
whether the attorney provided representation within the range of competence required in criminal
cases. The courts presume that counsel rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment. Strickland, 466 U.S. at 691. The
applicant must overcome this presumption in order to receive relief. Bell v. State, 321 8.C. 238
(1996); see also Cherry v. State, 300 S.C. 238 (1989); Rule 71.1(e), SCRCP.

The court applies a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the abplicant must prove that counsel’s performance was deficient. Under this
prong, the court measu;'es an attorney’s performance by its “reasonableness under prevailing
professional norms.” Cherry, 300 S.C. at 117 (citing Strickland, 466 U.S. at 688). Second,
counsel®s deficient performance must have prejudiced the applicant such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Id at 117-18. Specifically, where an applicant has pled guilty, he must prove that
counsel’s representation was below the standard of reasonableness and that, but for counsel’s
unprofessional errors, there is a reasonable probability that he would not have pled guilty and
would have insisted on gbing to trial, Hill v. Lockhart, 474 U.8. 52, 58-59 (1985); Roscoe v. State,
345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).
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Insufficiency of Indictments

Applicant contends that Plea Counsel was ineffective for failing to chalienge the indictment

which set forth incorrect facts. First, Applicant alleges that the signatures (of the Grand Jury’s

foreperson) on the two indictments don’t match one another, even though the indictments bear the

same d

ates of issue. Second, he believes that Plea Counsel should have challenged the fact that

the indictn!mnt for Armed Robbery erroneously states that Applicant had a co-defendant. Finally,

Applic;

t believes that Plea Counsel should have moved to quash the indictment for Attempted

Murde: be:cause the more appropriate charge was Criminal Domestic Violence of a High and

Aggravated Nature (“CDVHAN™). The Court disagrees.

Plea Counsel testified that over approximately eleven meetings with Applicant, he raised

concerns about there not having been a co-defendant, but they did not discuss the signatures on

the indictments. She also conceded that the State never alleged that Applicant had a co-defendant

in the qommission of the armed robbery and, therefore, she should have asked that the indictment

be corr

ected. While Plea Counsel did discuss the indictment with the prosecutor, she couldn’t

recall the substance of those discussions. Ultimately, she concluded that the mention of a co-

defendant was simply a scrivener’s error.

. Plea Counsel also stated that Applicant never asked her to address the charge of Attempted

Murder; instead of CDVHAN. Even if they had discussed the issue, Plea Counsel believes that

either charge would have been appropriate, given that the victim was Applicant’s ex-wife.

Applicant admitted that he didn’t discover this “error” until he got to SCDC.

An indictment is a notice document, and any challenges to its sufficiency “shall be taken

by demurrer or on motion to quash... before the jury shall be sworn and not afierwards.” S.C.

CoDE ANN. §17-19-20 (2003). “The indictment must state the offense with sufficient certainty
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and particularity to enable the court to know what judgment to pronounce, and the defendant to
know what he is called upon to answer, and whether he may plead an acquittal or conviction
thereon.” State v. Guthrie, 352 S.C. 103, 108, 572 S.E.2d 309, 311-12 (Ct. App. 2002). Further,
the “test of the sufficiency of an indictment is not whether it could be made more definite and
certain, but whether it contains the necessary elements of the offense intended to be charged and
sufficiently apprises the defendant of what he must be prepared to meet.” Id. Additionally, the
South Carolina Code states, in pertinent part:

If (a) there be any defect in form in any indictments or (b) on the

trial of any case there shall appear to be any variance between the

allegations of the indictment and the evidence offered in proof

thereof, the court before which the trial shall be had may amend the

indictment (according to the proof, if the amendment be because of

a variance) if such amendment does not change the nature of the

offense charged.
S.C. CODE ANN. §17-19-100 (2015).

In this case, the indictment discussed by Applicant did, in fact, cite the correct statute such
that Applicant knew the nature of the offense he was required to defend, as well as the date,
location, and identity of the alleged victim. Any reference to a codefendant was merely a
scrivener’s error which did not render the indictment — or the guilty plea — invalid. Furthermore,
even if Counsel had moved to quash the indictment, the State could have asked to.amend instead;
and because the amendment would not change the nature of the offense, that motion would likely
have been granted.

Additionally, although CDVHAN may also have been an appropriate charge, the Court

finds that attempted murder was not an inappropriate charge. Plea Counsel had no control over

~ the State’s decision as to which crime to charge. See, e.g., Bordenkircher v. Hayes, 434 U.8. 357,

364 (1978) (“so long as the prosecutor has probable cause to believe that the accused committed
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an offense defined by statute, the decision whether or not to prosecute, and what charge to file or
bring before a grand jury, generally rests entirely in {the prosecutor’s] discretion.”).

Applicant has not met his burden of proving that Plea Counsel was deficient in any way
regarding the indictments and has failed to show that he was prejudiced by Plea Counsel’s failure
to move to quash the indictment. Therefore, this allegation is denied and dismissed with prejudice.
IL. A]%plicant’s Prior Record

Applicant next claims that Plea Counsel was ineffective for failing to move for a
contimLam::e of his guilty plea or otherwise object when‘ the prosecutor recited erroneous
information about Applicant’s prior conviction for criminal domestic violence (“CDV™). When

Applicant’s criminal history was discussed during the guilty plea, the court was informed about

the CDV conviction as well as a conviction for Pointing and Presenting a Firearm (“P&P”), which

the prosecutor alleged was the result of Applicant pointing a gun at his first wife. Applicant argues

that the victim of the P&P was actually a man, not his ex-wife, and that Plea Counsel was
ineffective for failing to challenge this.

In his testimony, Applicant admitted that during his meetings with Plea Counsel, they never
discussed the underlying facts leading to the CDV conviction; and he testified that they never
discussed the P&P ;:harge atall, although they did review his RAP sheet. Inresponse, Plea Counsel
testified that Applicant never asked her to clarify or correct the details of his prior convictions.

While she didn’t anticipate that the prosecutor discussing details of Applicant’s previous criminal

chargcs_ Plea Counsel stated that the only issue was the identity of one of the victims; and she did
not beliLve she had a successful argument on that issue.

While the prosecutor may (or may not) have erred in identifying the victim of Applicant’s
prior cojwiction for P&P, the Court finds that this alleged error was harmless. Applicant has not
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demonstrated that Plea Counsel was deficient in failing to correct the prosecutor. In fact, Applicant
was present during the guilty plea and addressed the court at that time, yet he too neglected to
correct the alleged erroneous information. Moreover, the record is clear that Plea Counsel did, in
fact, object to the court’s consideration of the prior convictions in determining Applicant’s
sentence because they were so remote in time. The Court cannot find that Plea Counsel was
deficient in this regard or that Applicant was prejudiced by Plea Counsel’s conduct. Therefore,
this allegation is denied and dismissed with prejudice.

III. Inveluntary Guilty Plea

Applicant’s next argument is that Plea Counsel failed to sufficiently explain to him the
terms of his guilty plea, rendering the plea involuntary. Again, the Court disagrees.

Applicant testified that he met with Plea Counsel a number of times about his case and told
her that he was willing to serve ten to fifteen years in prison. He also testified that he rejected a
twenty-five-year plea offer made by the State, believing that Plea Counsel could get him a lesser
sentence. Applicant believed that although the proseéutor intended to seek a thirty-year sentence,
the court would be lenient in sentencing him because he pled guilty.

According to Applicant, he did not know the meaning of a “straight up” plea and wasn’t
aware that by entering such a plea he was exposing himself to a possible sixty-year sentence.
While he understood that both Attempted Murder and Armed Robbery have potential thirty-year
sentences, Applicant testified that he believed his sentence would be in the range of ten to fifteen
years because that would be Plea Counsel’s request. He also admitted that the court advised him

of the possible maximum sentence for each charge, yet he still opted to plead guilty.
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Plea Counsel disputed key portions of Applicant’s testimony, stating that she explained the

meaning of “straight up” to him during meetings at the jail and at the courthouse. These

discussions occurred after Applicant rejected the State’s twenty-five-year plea offer because he

wanted a probationary sentence (which Plea Counsel explained was not an option). According to

Plea

discus

unsel, Applicant became so comfortable with her explanations that when they again

d :the twenty-five-year plea offer, Applicant asked to plead “straight up,” using that

terminology himself. She also informed Applicant of the maximum possible sentence for each of

the chargesi. and the possibility of a frial. Plea Counsel also testified that she never told Applicant

how to resolve the case; she merely gave him advice, and the decision to enter a “straight up” plea

was his.

that Applicant had a full understanding of the consequences of his plea and the charges against

To find a guilty plea is voluntarily and knowingly entered into, the record must establish

him. Beykin v. Alabama, 395 U.S. 238 (1969); Dover v. State, 304 S.C. 433, 405 S.E.2d 391

(1991).

In determining guilty plea issues, it is proper to consider the guilty plea transcript as well

as evidénce presented at the PCR hearing. Harris v. Leeke, 282 §.C. 131, 318 S.E.2d 360 (1984).

Because a guilty plea is a solemn, judicial admission of the truth of the charges against an

individyal, an applicant’s right to contest the validity of such a plea is usually, but not invariably,

foreclosed. Blackledge v. Allison, 431 U.S. 63 (1977). Statements made during a guilty plea

should be considered conclusive, unless an applicant presents valid reasons why he should be

allowed

credible

to depart from the truth of his statements. Crawford v, U.S., 519 F.2d 347 (4th Cir. 1975).

In this case, much of Applicant’s testimony is refuted by the record and is, therefore, not

The Court finds the plea colloquy dispositive as to these issues, as the record clearly

establishes Applicant pled guilty freely and voluntarily. Applicant informed the court that he had

Page 8 of 13CZS'/\"
Order of Dismiss

i Thomas (SCDC #366010) v. State, 2017CP4000046

147



.
)

148

discussed the charges with Plea Counsel, that he understood their discussions, that he did not need
mote time to speak to Plea Counsel, and that he was satisfied with her advice. Both Plea Counsel
and the court explained the minimum and maximum sentences Applicant faced on each charge,

and Applicant indicated his understanding and informed the court he wished to plead guilty. It is

~ clear that Applicant’s decision was freely and voluntarily made. It is also clear that the court

determined Applicant’s sentence based on his lack of remorse or apology.

Accordingly, the Court finds that Plea Counsel’s representation’ of Applicant was not
deficient, and Applicant was not prejudiced by her representation. While Applicant is entitled to
waive his right to trial and enter a guilty plea, he is not entitled to any particular plea offer or
sentence. See,.e.g., State v. Miller, 375 S.C. 370, 388, 652 S.E.2d 444, 453 (Ct. App. 2007) (“[I]t
is the prerogative of any person to waive his rights, confess, and plead guilty, under judicially
defined safeguards, which are adequately enforced. . . . However, a defendant has no constitutional
right to plea bargain.”) (internal citations omitted). Therefore, this allegation is denied and
dismissed with prejudice.

IV. Motion for Reconsideration

Finally, Applicant argues that Plea Counsel failed to adequately argue or address issues in
his motion for reconsifieration of his sentence. The Court disagrees.

According to Plea Counsel, she filed a motion for reconsideration of Applicant’s sentence
without first telling Applicant. She did so because she believed that Applicant’s comments during
the guilty plea had a negative effect on his sentence. Therefore, her strategy for the reconsideration
was to “fix” what Applicant héd said during the plea. Applicant testified that Plea Counsel advised

him not to speak during the reconsideration hearing.
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Applicant complains that Plea Counsel was ineffective because she failed to give the court
any reasons why his sentence should be decreased. He wanted Plea Counsel to raise issues of
whether| CDVHAN was a more appropriate charge, address the misstatement about his prior
criminal convictions, and point out that he was sentenced to consecutive prison terms even though
the State had not requested that. Overall, Applicant was upset because at the time of his plea he
was fifty-five years old, making forty years’ imprisonment a de facto life sentence.

- According to Plea Counsel, she spoke to' Applicant on the morning of the reconsideration

hearing and( explained the issues she intended to present to the court. While she did not tell the

court abput the State’s twenty-five-year plea offer during the initial guilty plea (because Applicant
wanted a lesser sentence), she mentioned it during reconsideration to entice the court to lower
Applicaf;lt’s sentence.

/A judge or other sentencing authoﬁty is to be accorded very wide discretion in
determining an appropriate sentence, and must be permitted to consider any and all information

that reasonably might bear on the proper sentence for the particular defendant, given the crime

commi l d.” State v. Hicks, 377 S.C, 322, 325, 659 S.E.2d 499, 500 (Ct. App. 2009). “[W]hen
the StaIﬁJlﬁlls its agreement to recommend a specific sentence, the fact that the judge does not
acceptt+e récommendation does not affect the validity of the plea.” State v. Riddle, 278 S.C. 148,
150, 29?1. S.E.2d 795, 796 (1982). Further, “the authority to change a sentence rests solely and
exclusively in the hands of the sentencing judge within the exercise of his discretion.” State v.
Smith, 2776 S.C. 494, 498, 280 S.E.2d 200, 202 (1981).

The Court finds that Plea Counsel propetly filed a motion for reconsideration because she
identified multiple grounds to support the motion — the plea court had not been informed of the

State’s twenty-five year offer, the imposition of a de facto life sentence, and Applicant’s issues

Page 10 of |
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with expressing himself appropriately to the court. Although Counsel did not consult with
Applicant prior to filing, she immédiately informed him what she had and done and why.
Applicant clearly welcomed the motion even if he did not know in advance it would be filed.
Additionally, the Court finds credible Plea Counsel’s testimony that she met with Applicant on the
morning of the motion hearing and explained the issues she planned to raise, and Applicant never
asked to her address his prior record.

This Court has also reviewed the transcript of the reconsideration hearing and finds the
sentence imposed by the plea court was a result of Applicant’s actions, not those of Plea Counsel.
The court clearly articulated its reasoning in imposing the forty-year sentence, explaining:

...I had not expected to give him the sentence I had either
until Mr. Thomas spoke. And when he spoke, he said that the victim
needed to be forgiven too. And there was a lot of blame put on the
victim and not personal blame taken. And I believed the victim
needed to be protected. . ..

[Alnd upon hearing what he had to say for himself... the
anger that he still had towards this victim, who he blamed because
he believed she was talking to another man or whatever he thought
she was doing; made me realize that if he was not incarcerated, that
victim, who he attempted to kill with a two-by-four, would be at risk
of being victimized again.

So I’'m just explaining to you where that forty-year sentence
came from. ... But just so you understand that it wasn’t that you
asked for ten years. I mean, you certainly did nothing wrong. You
represented your client, you represented your client well. [ wasn’t
expecting to give him the sentence that I did until he spoke for
himself,

In addition, Plea Counse! articulated a valid strategy for‘discussing the State’s plea offer when she
did.

The Court can find no deficiency in Plea Counsel’s representation and no prejudice to
Applicant in the motion, except by his own actions. See, e.g.: Watson v. State, 370 S.C. 68, 72,
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634 S.E|2d 642, 644 (2006) (citing Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992)) (“Where

counsel articulates a valid reason for employing a certain strategy, such conduct will not be deemed

ineffective assistance of counsel.”).  Accordingly, this allegation is denied and dismissed with

prejudice.

any constitutional violations or deprivations which would require this Court to grant relief. Plea

Counse

CONCLUSION

]3asgf:d on the foregoing, the Court finds and concludes that Applicant has not established

wa{s not deficient in any manner, and Applicant was not prejudiced by Plea Counsel’s

representation. Therefore, this application for post-conviction relief must be denied and dismissed

with prejudice.

Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s

receipt of written notice of entry of judgment to secure the appropriate appellate review. See Rule

203, SCACR (providing the abpropriate procedure to perfect an appeal). Pursuant to Awstin v.

State, 305 8.C. 453, 409 S.E.2d 395 (1991), Applicant has a right to appellate counsel’s assistance

in seeking review of the denial of post-conviction relief. Further, Rule 71. 1(g), SCRCP, provides

that if Applicant wishes to seek appellate review, PCR counsel must serve and file a notice of

appeal on Applicant’s behalf. Applicant is directed to Rule 243, SCACR, for the appropriate

procedures for appealing a judgment in a PCR action.

IT IS, THEREFORE, ORDERED that the Application for Post-Conviction relief is

DENIED and DISMISSED with prejudice.

T IS FURTHER ORDERED that Gary Wayne Thomas (SCDC #366010) be remanded to

the custody of the State of South Carolina.

AND IT IS SO ORDERED.
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January 27, 2020 {opelyn I@mm ‘

Columbia, South Carolina.
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" -STATE OF SOUTH CAROLINA)
‘COUNTY OF RICHLAND )

INDICTMENT

At a Court of General Sessions, convened on February 11, 2015,

the Grand Jurors of Richland County present upon their oath:
ATTEMPTED MURDER

That Gary Wayhe Thomas did in Richland County on or about August 23,
2014, did with the intent to kill, attempt to kill MAZONDA T-HOMAS with
malice aforethought, either expressed or implied. All in violation of SC
Code of Laws § 16-3-29 (1976, as amended).

Agalnst the peace and dlgnlty of the State, -and contrary to the

,statute in such case made and prowded

AN JOHNSON; SOLICITOR




After being fully advised as to my
legal rights, ! hereby waive presentment
to the Grand Jury.

" Defendant

et s ———
.

|
hereby appearin my own proper person and plead
_- guilty to the within indictment or to

Defendant
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STATE OF SOUTH CAROLINA)
: INDICTMENT

)
COUNTY OF RICHLAND }
At a Court of General Sessions, convened on February 11, 2015,

the Grand Jurors of Richland County present upon their oath:

ARMED ROBBERY
That Gary Wayne Thomas did, along with co-defendants in Richlanq
County on or about August 23, 2014, while armed with a deadly weapon,

take and carry away the personal property from or in the immediate

- presence of Mazondra Thompson with intent to deprive her of possession

by use of force, threats, or |nt|m|dat|on in vuolatlon of Section 16- 11—

. 0330(A) S. C. Code of Laws, 1 976 as amended _
o Agamst the peace andr dlgnlty of the State and contrary to theﬁ-‘ |

‘statute ll'l such case made and prowded

DAN JOHNSON, SOLICITOR

P
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N Defendant

After being fully advised as to my
legal rights, | hereby waive presentment

to the Grand Jury.

hereby appear.in my own proper persan and plead
. guilty to the withiin indictment or to

' ‘Detétridant

Witness:

CCC.PLS.ANDGS,

.
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STATE OF SOUTH CAROLINA )
' INDICTMENT

)
COUNTY-OF RICHLAND )

At a Court of General Sessions, convened on February 11, 2015,

the Grand Jurors of Richland County present upon their oath:

| ARMED ROBBERY

That Gary Wayne Thomas did, along with co-defendants in Richiand

County on or about August 23, 2014, while armed with a deadly weapon,

take and carry away the personal property from or in the immediate

presence of Mazondra Thompson with intent to deprive her of possession

by use of force, threats, or intimidafion, in violation of Section 16-11-

0330(A) S. C. Code of Laiws, 1976, as amended. o
, i w Against‘.the peace andn.dlgmty of the, State. ,and. contrary to the._

statute |n such case made and prov:ded

DAN JOFINSON, SOLICITOR _
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After being fully advised as to m 1Y
legal rights, | hereby waive presentment

to the Grand Jury.

Defendant

%

_hereby apipear.in my own proper person and plead

guilty to the within indictment or to

Defendant :

Witness:

C.CC.PLS. AND GS.

.
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¥ " ~§TATE OF SOUTH CAROLINA)

h"".'

. COUNTYOFRICHLAND )

¢
.

INDICTMENT

At a Court of General Sessions, convened on February 11, 2015,

the Grand Jurors of Richland County present upon their ocath:

ATTEMPTED MURDER

That Gary Wayne Thomas did in Richland County on or about August 23,
2014, did with the intent to kill, attempt to Kill MMONQA THOMAS with
malice aforethought, either expressed or implied. All in violation of SC
Code of Laws § 16-3-29 (1976, as.amended).

Agalnst the peace and dlgmty of the State and contrary to the

_ statute in such case mada and prov:ded

. ?" ' + @t : i,

DANJOHNSON; SOLIGITOR
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