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1 (The within matter came before the Court for hearing on 

2 November 19, 2015) 

3 

4 

THE COURT: Al 1 right, I '·m happy to hear from you. 

SOLICITOR: Yes, maam. Before you is Gary Wayne Thomas 

5 to plead guilty in this case. 

6 THE COURT: All right, you are Gary Thomas? 

7 DEFENDANT: Yes, maam, I am. 

8 THE COURT: All right, and you are here to plead guilty 

9 today to armed robbery and.attempted murder. Is that correct? 

10 DEFENDANT: Yes. 

·11 THE COURT: All right, and your attorney is Ms. Pinnock, 

1 2 d.s that correct? 

13 DEFENDANT: That's correct. 

14 THE COURT: How long has she been representing you? 

15 DEFENDANT: For over a year. 

16 THE COURT: For over a year, and during tha_t time have 

17 you been satisfied with her services? 

18 DEFENDANT: Yes, I have. 

19 THE COURT: Do you need any more time to speak with her 

20 today? 

21 DEFENDANT: No, .maam, I don't. 

22 THE COURT: All right. Has she advised you that if you 

23 plead guiity you give up. some important constitutional rights? 

24 DEFENDANT: Yes, maam, she has. 

25 THE COURT: Do you understand that by pleading guilty 

2 
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1 today you are giving up ynur right to a jury trial? 

2 DEFENDANT: Yes, I do. 

3 

4 

5 

THE COURT: Do you wish to waive that right? 

DEFENDANT: Yes, maam. 

THE COURT: You are also giving up your right to confront 

6 witnesses against you and your right to remain silent. Do you 

7 understand those rights? 

8 DEFENDANT: Yes, maam, I do. 

g THE COURT: Do you want to do that? Give up those rights? 

1 O DEFENDANT: . Yes, maam. 

·11 THE COURT: Do you understand your rights? 

12 DEFENDANT: Yes, maam. 

13 THE COURT: All right. You are pleading guilty-to what 

14 are considered violent and most serious offenses in South · 

15 Carolina. Did she explain to you what that means? 

16 DEENDANT: Yes, she did. 

17 THE COURT: Do you understand that th<it wi'll affect the 

18 amount of time that you actually spend incarcerated? 

19 DEFENDANT: Yes, I do. 

20 THE COURT: And it also affects you in that if you were 

21 

22 

23 

24 

25 

to commit another most serious and violent offense you would 

receive a life without parole sentence. Do you understand _ 

that? 

DEFENDANT: Yes. 

THE COURT: Understanding those things do you still wish 

3 



4

t·i·:· 

2 

3 

4 

5 

6 

7 

8 

9 

10 

· 1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to plead guilty? 

DEFENDANT: Yes, maam. 

THE COURT: Do you understand that the sentence for armed 

robbery is ten years incarceration and up to thirty years in­

carceration? 

DEFENDANT: Yes, maam. 

THE COURT: And for an attempted murder charge, you could 

receive up to thirty years incarceration? 

DEFENDANT: Yes, maarn. 

THE COURT: Understanding that do you still wish to plead 

guilty? 

DEFENDANT: Yes, maam. 

THE COURT: Are you pleading guilty because you-are 

guilty? 

DEFENDANT: Yes, maam. 

THE COURT: Are you pleading guilty freely: and voluntar-

ily? 

DEFENDANT: Yes, maam. 

THE COURT: Has anyone promised you anything to get you 

to plead guilty? 

DEFENDANT: No, maam. 

THE COURT: Has anyone threatened you or coerced you to 

get you to plead guilty? 

DEFENDANT: No, maam. 

THE COURT: Are you currently under the influence of any 

4 
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drugs or alcohol? 

DEFENDANT: No, maam. 

THE COURT: And do you suffer or have you suffered from a 

mental condition that would prevent you from understanding what 

you are doing? 

DEFENDANT: No, maam. 

THE COURT: All right, I'm going to ask the Solicitor to 

tell me about the facts and I ask that you listen to what she 

tells me. 

DEFENDANT: Yes, maam. 

SOLICITOR: Thank you, Your Honor. 

Before I go into the facts, I do want to make the Court 

aware that the victim and several members of her fam"ily are 

here and present for this guilty plea. At the appropriate •time 

one of them might like to speak, and one of them would like 

to read a statement of the victim •. 

THE COURT: All right. 

SOLICITOR: I believe this is her sister and brother in 

law, her brother, father and mother, as well as a friend of 

theirs. 

Your Honor, the victim in this case and the Defendant 

were married up until this incident. The State, Your Honor, 

is not asking for consecutive time but I am asking for the max­

imum sentence on the attempted murder charge. 

We are askin·g for thirty years in this case, and here is 

5 
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1 why·, Your Honor. 

2 On the day in question in August, on August 23rd of 2014, 

3 Your Honor, the victim in this case returned home from being 

4 out with a family friend. She and the Defendant were estranged 

5 at this point in time. 

6 He had a CDV, a prior criminal domestic violence, convic-

7 tion against hi•m. They tried to begin a separation and try to 

8 dissolve their marriage, at which point the Defendant began a 

9 pattern of harrassing behavior. 

10 He was showing up at her place of employment and confront-

·11 ing her in front of co-workers at work. He was sending text 

12 messages to her and calling her family, trying to find out from 

13 them where she was going and who she was going with;. when she 

. 14 was going places. 

15 He sent her text messages, Your Honor, and I would just 

16 read one that he sent her. 

17 I know you want it to be ove·r· but ( in~1udible) has to 

18 stop. It's not over until God says i't 's over. So 

19 don't you and I or anyone else try to stand in the 

20 will of God, 

21 There are a lot of text messages, Your Honor, where he is· 

22 using religion to try to force her to re-engage in this rela-

23 tionship, 

24 On the night in question, Your Honor, and the days lead-

25 ing up to it, his daughter who was living with the victim at 

6 
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the time -- she was receiving phone calls from her father say­

ing where is your stepmother, where is she at, and, Your Honor, 

saying you know I•rn her husband so where is she. 

He was walking around the residence and trying to control 

her behavior at the time. 

Your Honor, on the night in question the victim returned 

home to her residence and she saw him corning up behind her, 

with his fist drawn, swinging it over and over and over and 

over again to her face and head, breaking virtually every bone 

in her face. 

Multiple calls were made from that residence to nine one 

12 ·one, saying he's hitting her and hitting her 7 he's picked up 

13 her purse and ran away. That's where the attempted murder 

14 charge comes in. 

15 Your Honor, her blood was splattered on the door. I'm go-

16 ing to hand up some pictures so you can see.what he did to her. 

17 He then ran away, Your Honor.· She was· transported to the 

18 hospital where she had bilateral rnul tiple fractures from a blow 

19 directly to her face. 

20 There was a fracture involving the sinus walls, a left 

21 calvarior fracture, a non-displaced right calvarior fracture. 

22 There was a brain shift injury that wa,s going on that the doc-

23 tors saw. 

24 She was in ICU for the majority of her three month stay 

25 in the hospital. 

7 
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1 Her mother became her primary care~giver, and, Your Hone~, 

2 what.makes this so troubling was that this victim was in this 

3 abusive situation and she tried to get out of it. She went to 

4 the Family Court for events that had happened and sought a pro­

s tective Order but that Order was denied by a Family Court 

6 Judge. This was before this incident happened. 

7 There are times when a victim cannot leave the home be-

8 cause of the children, and I believe that was part of this 

9 case as well. They are afraid to leave. 

10 Your Honor, he has a pointing_ and presenting conviction 

•11 from his first wife. 

12 Your Honor, this victim needs to be protected from this 

13 man and that is what we are asking here today, thirty years: 

14 I think at this time the victim has a statement that she 

15 wishes to be read to the Court. 

16 THE COURT: Yes, maam. 

17 SOLICITOR: If I could have it· done ·at . .this time? 

18 THE COURT: Yes, maam. 

19 SISTER OF VICTIM: My sister is the victim in this case. 

20 My name is Loretta Moore. I am her sister. 

21 I would like tq say this on the events that occurred on 

22 August 23rd of 2014. (Reading statement of victim) My life 

23 has changed because of the events that occurred on August the 

24 23rd of 2014. The way I feel is I have (portion inaudible on 

25 the record) . 

8 
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1 He hit me over and over and shoved me back and forth, 

2 from side to side. He did wrong. 

3 I spent months in ICU at the hospital fighting for myi 

4 life, enduring surgeries and therapy, as well as other treat­

s ment for problems that I had. (Portion inaudible) 

6 I am thankful that I was able to return to work after I 

7 struggled to improve. My supervisor and co~workers have been 

a absolutely wonderful as well as my parents for the care of my 

9 child. Also members of my· church. 

10 If not for them I would not have been able to get to the 

·11 point that I could go back to my job. 

12 (Transcription Note: The statement being read on the 

13 audio is difficult to hear and transcribe,some of it-inaudible) 

14 My family has been hurt also. They have been there for 

1 S me the entire time I have been fighting for my life_ as well 

16 as for my child. He not only hurt.me but he hurt his daughter 

17 and my family and church family. 

18 It has truly been a terrible time in our lives but he 

19 walked away unhurt and left me in the care of my family. I 

20 

21 

22 

23 

24 

25 

am still in fear for my life. I still suffer- from despression. 

I feel like he should be punished and that he should get 

thirty years. 

9 

Respectfully. 

THE COURT: Yes, maam. 

SOLICITOR: Thank you. 
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THE COURT: Thank you. 

SOLICITOR: Your Honor, that night she was dropped off at 

her front door. That's what the testimony would have been at 

a trial from her and witnesses. 

After he hit her a final time he said to her, you will 

never do this again. This is speculative but she thinks he 

thought she was doing something that she.never did. So for 

somethin~ she never did he attempted to make sure she never 

did it again. 

He did this by beating her almost to death with his hands, 

·11 We first had it on video and I couldn't put everything on the 

12 ·record because it wasn't known if she would live or die. We 

13 didn't know whether to put it all on the record or not. 

14 Your Honor, because of his history of violence in his re-

15 lationship with her as well as with his ex-wife that has been 

16 mentioned, she went to Family Court in an effort to protect 

17 herself but that was denied her. 

18 The injuries that she suffered were vicious. It was in 

19 front of her children which is difficult to believe. I will 

20 hand up the pictures that show the extent of what he did. 

21 (Brief pause) 

22 THE .COURT: Thank you. There is .a pillow in these pic-

23 tures. Can you tell me about that? 

24 SOLICITOR: Your Honor, it is my understanding that her 

25 family put it there to place it under her head,. To hold her 

1 0 
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1 head. 

2 THE COURT: Okay. 

3 Mr. Thomas, have you had an opportunity to look at these 

4 pictures? 

5 DEFENDANT: Yes, maam. 

6 (Brief pause) 

7 THE COURT: All right. Mr. Thomas, you have heard the 

8 version of what happened in these events from the State. Do 

9 you agree that that is what happened that night?. 

10 DEFENDANT: Yes, maam. 

,11 THE COURT: And do you still wish to plead guilty? 

12 

1 3 

1 4 

15 

1 6 

1 7 

1 8 

19 

20 

21 
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23 

24 

25 

DEFENDANT: Yes, maam. 

THE COURT: All right, I find there is a substantial fac­

tual basis for this plea, and I will accept the plea. 

I find that it was freely, voluntarily and intelligently 

made and that you've had the advice of counsel with whom you 

say you are satisfied. 

I will be glad to hear from Ms. Pinnock. 

MS. PINNOCK: Thank you, Your Honor. May it please the 

Court. 

I can't stand up here and try to say that what happened 

is not serious. On that hight we don·• t know exactly what hap-• 

pened bec_ause we were not there. 

We cannot say it did not happen. We cannot say that she 

did not suffer serious injuries. 

11 
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That is true also, but, Judge, there are a couple of 

things without going into a long recitation. 

I would tell you that the prior conviction referenced 

here by the Solicitor was a 1991 CDV. first conviction, and 

we have not discussed that with the Solicitor whatsoever. All 

we have is that the first. conviction was in 1991 and the sec­

ond one in 1995. 

Since that time, Your Honor, he hasn't been to Court for 

anything serious. So I don't believe that it's fair to con­

si<'.erthe State's recommended sentence based on his prior re-· 

cord, something that happened over twenty years ago. 

So I'd just like to start with that. There is no way·we 

can know what happened that night. Again, weive talked about 

that night and how he got there that night and·the things that 

were going on in his mind. 

What was between him and his wife and in their marriage, 

you know, it doesn•t matter. It h~ppened-and he has entered 

a plea as to that. 

I think he is a reasonable human being. He is a very in­

telligent man, but I think on that night he lost control but 

there is no justifying that or his actions. 

You know, what happened that night happened, but I don't 

think he·was thinking clearly. He clearly was going up to 

his ex-wife's job and he clearly was at the house when she 

came home that night. 

1 2 
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1 He had been walking around the house, but what happened 

2 that night are not the actions of a reasonable and a right-

3 thinking man. That does not excuse what happened that night. 

4 

5 

6 

7 

8 

9 

You asked him if he had any physical or mental impairment 

that would interfere with or prevent him from understanding 

what he is doing here today. I had him examined and the rea~ 

son I did that, Your Honor, was to be clear in my own mind as 

to that. 

I was not present when he was placed under arrest. It 

10 was sometime after that when I became his attorney, and even 

·11 after three months into it we could not get past in our con-

12 ,versations his belief that his wife was being unfaithful to 

13 him. It was almost an obsession with him. 

14 You know, that this was happening, this was happening. 

15 It was all he was able to talk about. Nothing about the alle-

16 gations or what happened, you know'. up to the time of his ar-

17 rest. Just the fact that all of ttiose thre<! months that was 

18 in his mind and were his thoughts. 

19 Whether it happened or not, that is what was in his mind 

20 all of that time. I don't believe those actions define who he 

21 was. On that night,. yes, but one night does not define a per:-

22 son. 

23 Your· Honor, one thing that is very important. I don't 

24 think it is fair for the State to present to Your Honor any 

25 idea that he might have been carrying or had some sort of weapon 

1 3 
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with him to use so as to make it appear that he came prepared 

2 to use it to injure his wife·. He did not have a weapon with 

3 him at the time this occurred 

4 Gary was in school studying for his degree. He went to 

5 Allen University and he was an Associate Pastor at the First 

6 Baptist Church at the time, so religion was a part c,f their 

7 lives, a part of the lives of the family. 

B Since his incarceration, Judge,he has been enrolled in a 

9 program to continue to pursue his degree. He has begun some 

1 o work involving enrolling himself in a ·correspondence program, 

•11 so he is at work doing that and in his ministry. 

12 That is while he is in jail, and that is where he is at 

13 this time. Since he has been incarcerated he also ·has had a 

14 perfect record. He is enrolled in the church that coMes td 

15 the jail on every Sunday. He leads in prayer and assists with 

16 the service. The people who participate in the program are 

17 very complimentary about him. 

18 I don't believe that what he has done defines him at this 

19 time. He has accumulated credits in the pursuit of his min-

20 istry degree. That does not, as I said, excuse what happened 

21 that night and he has accepted responsibility for that. We 

22 ask the Court to consider all of these things. 

23 Your Honor, he has family members here. His mother, his 

24 father and sister and other family members, as well as a fam-

25 ily friend, may wish to address the Court if Your Honor will 

1 4 
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1 permit that. I'm not sure who wishes to speak. 

2 THE COURT: All right. Anyone who wishes to speak will 

3 please come up to the front here and state your name for the 

4 record. 

5 MS. THOMAS: My name is Erica Thomas and I am his sister. 

6 Not just because he is my brother but he is a good person and 

7 a good brother. 

8 I have seen many changes throughout his life. My brother 

9 did n·ot complete high school. However, he did go back and get 

10 his GED. After he got his GED he decided to go back to col­

·11 lege, and he was working toward his degree at the time this 

12 -incident happened. 

13 My brother throughout our lives has been my protector, my 

14 friend, and he has always been there for me. I love my bro·-

15 ther and I know that he is a good person. My brother is a 

16 good person. 

17 He has always been there for.my family., my father and my 

18 mother, my sisters. 

19 Your Honor, all I can say is that up until the time this 

20 happened and up to this time my brcther was a good person.· I 

21 know that something .happened to cause my brother to act the 

22 way he acted that night because it wi.,s totally out of char-

23 acter fo~ him. 

24 I love you. 

25 Thank you. 

15 
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1 (Brief pause) 

2 (Other family members speaking to the Court in behalf of 

3 the Defendant, not audible on the record) 

4 THE COURT: Thank you. 

5 MS. PINNOCK: I believe my client would like to speak to 

6 you. 

7 

8 

9 

1 0 

THE COURT: 

DEFENDANT: 

THE COURT: 

DEFENDANT: 

Al 1 right.. Mr. Thomas. 

Yes, maam. (Short portion inaudibe) 

I need td hear you. 

I was happy with my marriage and my family. 

•11 I thought our life was outstanding. At the time I trusted my 

12 .wife with all my heart. I know we shared some good times; we 

13 shared some bad times. I loved my wife and my fami.l'y very. 

14 much. I never thought something like this would ever occur. 

15 I know that at the time I took my eyes off God. That's 

16 all I can say. Not a day went by that I didn)t feel like I 

17 was out there by myself. 

18 I ask for forgiveness. I never stopped loving my family 

19 and my God. I tell him the first thing every day. I love 

20 him now. 

21 There was a change in me. I just pray to God for for-

22 giveness. Forgive me, God. (Short portion inaudible) I 

23 know he is with me and that he forgives. 

24 Ms. Walker said that what I did defines me but it does 

25 not define me. I'm a God-fearing man and he is my reason for 

16 
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1 being. I made sure my girls atten·ded church and sunday 
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school. I made sure tt.ey were at the church often, and be­

cause of that I was controlling to my family but I was trying 

to lead my family in the path of righteousness. 

I never intended to harm anyone in my life. I never did. 

THE COURT: When you were hitting her over and over again 

you weren't intending to harm her? 

DEFENDANT: Maam, I was -- I took my eyes off God. I was 

out of character and I took my eyes off God. I didn't do what 

God wanted me to do. 

I was responsible for what I did, and I've had a long 

time to think about it while I was in the detention center, 

13 you know, and it's been really rough. It's been rea-1 ly rough. 

14 I knew I was wrong. I was wrong, and, you know, that.was 

15 not part of who I am, the way I was right then. 

16 I've tried to apologize to my wife but_ I was unable to. 

17 Like I said, I have asked God to forgive me.. I was not myself 

18 at the time, you know. I believed certain things were going 

19 on at the time and I was not myself and not thinking reason-

20 ably. 

21 I'm sorry. It'.s hard to say all this. (Portion not 

22 audible) I know I've got to pay for what happened. 

23 THE ·coURT: All right. What you did was awful but I have 

24 listened to what you've said, what your attorney and your fam-

25 ily have said about that. I will consider t~at. 

17 
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1 MS. PINNOCK: He made mistakes when he was a young per-

2 son but he has not been back before the Court again as an 

3 adult. He is not a career cri~inal. I think that his having 

4 gone this long a period of time without any problem speaks in 

5 his favor, Your Honor. 

6 He is going to be punished severely but thirty years is 

7 a long time. As far as rehabilitation, Your Honor, we would 

8 ask that he be sentenced in such a way that he would be able to 

9 come back out in society. He wi 11,be punished. 

10 What he has done since he has been incarcerated shows 

·11 what he can do to better himself. I understand, Your Honor, 

12 ,again the severity of the charges and the seriousness of it 

13 all. We are not forgetting that whatsoever. I am asking that 

14 you consider a sentence of ten to fifteen years. He will be 

15 punished and I believe he will come out and never be back be-

16 fore the Court again. 

17 Since he's been incarcerated'.he has.ke:pt his eyes on what 

18 he can do for himself and to be of help to society. 

19 A reason for incarceration is.punishment certainly but it' 

20 is also for rehabilitation. If he is sentenced to ten or fif-

21 teen years he will be well prepared to come back out into so-

22 ciety. He has shown what he can do and I believe he will not 

23 

24 

25 

stray from that path. He is not the person that he was in 

1991 or 1995, 

THE COURT: I think you've made your point, but after 

18 
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1 listening to all of this what occurs to me is that he said he 

2 had wanted to apologize but I don't believe he did. Maybe he 

3 did but I was hearing absolutely no remorse in what he has 

4 said. 

5 The sentence of the Court is that the Defendant be commit-

6 ted to the Department of Corrections for a term of thirty 

7 years. He will be given credit for time served. 

8 ----··•END OF REQUESTED TRANSCRIPT OF RECORD-----
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1 CERTIFICATE 

2 I, HARRIET P. BENNETT, Court Reporter for South Carolina 

3 Court Administration, hereby certify that the foregoing Tran-

4 script was prepared from the records of Crystal Holmes to the 

5 best of my ability, having been heard in the Court of General 

6 Sessions for Richland County on November 9, 2015. 

7 FURTHER, I certify that I am neither of kin nor counsel to 

8 any party to this matter, nor do I have any interest in the 

9 same. 

10 February S, 2018 
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THE COURT: All right. We are here on Mr. Gary Wayne 

Thomas's motion to reconsider the sentence that I gave back 

in November of 2015. 

He had pled guilty to armed robbery, as well as to -­

I believe it was attempted murder; and he received 30 years 

on the attempted murder and 10 years on the armed robbery. 

And those were to be -- the 10 years was consecutive to the 

30. 

Ms. Pinnock, I'll hear from you on your motion. 

MS. PINNOCK: Thank you, Your Honor. May it please 

the Court. Your Honor, as you -- you just said, Gary 

appeared in court November of last year, and he did enter a 

guilty plea on two charges. Your Honor sentenced him to 40 

years. 

4 

You know, I filed this motion, not because Gary asked 

me to, but I told him I would file it after we got back down 

to the holding cell because, to be honest with the Court, the 

40 years struck me -- I was -- I was shocked. 

You know, it's rare -- in my opinion, it's rare to 

have, you know, somebody who stands up in court and does the 

only thing that they can to -- with the charge. The only 

thing that he could do was to stand in front of Your Honor 

and accept responsibility for it. 

I -- I don't believe at any point I know I didn't 

and I don't believe Ms. Walker mentioned to Your Honor that 
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before coming to court, there was an offer made in this case. 

I discussed that offer with Gary. It was 25 years for both 

charges. The only reason we -- that he chose not to take 

that offer because -- is because he wanted the opportunity to 

try to ask the Court for less. 

So neither -- neither side mentioned that -- that 

there was an attempt to resolve the case. And he never said, 

"I'm not taking that. I'm going to trial.'' It was, "Can I 

just go in there and try and ask the judge for something 

less," which is what we did. 

And Your Honor, during the plea, Ms. Walker asked the 

Court for 30. She had informed me, and I informed Gary, that 

if he turned down the 25, she would come to court and ask for 

the 30 on a straight-up plea, which is what she did. We -­

we all knew that was going to happen. 

I believe at that point I asked Your Honor to consider 

10 years based on a number of factors, Judge. And maybe I -­

maybe I -- I -- I made a request that was too low. Maybe -­

I feel as though, when Gary addressed the Court, he didn't 

express himself how he planned on expressing himself. 

THE COURT: Let me tell you, I remember this plea, 

very well. I remember Mr. Thomas very well. I've thought of 

Mr. Thomas a lot since it happened. Happened in November, 

that's right before Thanksgiving, that's right before 

Christmas. It's certainly something that I have kept with me 
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as a judge. 

And I'll tell you that I had not expected to give him 

the sentence that I had either until Mr. Thomas spoke. And 

when he spoke, he said that the victim needed to be forgiven, 

too. And there was a lot of blame put on the victim and not 

personal blame taken. And I believed that the victim needed 

to be protected. 

I looked at Mr. Thomas's date of birth, and I went 

over all of the normal plea colloquy things to remind him 

that the sentence was up to me, that he was facing up to 40 

years, was he -- you know, did he realize that? Was he 

knowingly and voluntarily entering into that plea? He was 

and upon hearing what he had to say for himself, and what 

the anger that he still had towards this victim, who he 

blamed because he believed she was talking with another man 

or doing whatever he thought she was doing; made me realize 

that if he was not incarcerated, that victim, who he 

attempted to kill with a two-by-four, would be at risk of 

being victimized again. 

So I'm just explaining to you where that 40-year 

sentence came from and now I'll let you speak. But just so 

you understand that it wasn't-that you asked for 10 years. I 

mean, you certainly did nothing wrong. You represented your 

client, you represented your client well. I wasn't expecting 

to give him the sentence I did until he spoke for himself. 
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MS. PINNOCK: And yes·, Your Honor, that was something 

I was going to attempt to address the best way that I can. 

The whole time that I had represented Gary I did not 

get a feeling of anger towards his -- his now ex-wife. 

That's not the feeling that I got from speaking to him. 

I believe I addressed this, you know, during my 

presentation in November. It -- whether it was true or not, 

he had, in his mind, convinced himself that things were 

happening and that's what led up to this one evening. 

You know, there was -- the only other -- you know, 

violence in -- in Gary's history was 24 years ago. I think 

24 years ago and 23 years ago there was -- there's a 

conviction for a pointing and presenting, but that's it. 

7 

And through the years and through my representation of 

him, I didn't -- I personally didn't get the feeling of 

anger. And that's where I think it -- it -- it -- it went 

downhill. It went south very quickly as he was talking. 

And I explained this to him at you know, back in 

November, in a holding -- in the holding cell this morning 

that's why I write things down. You know, I stand in 

in court on a regular basis and I address -- you know, I 

address Your Honor, I address juries. I write things down 

so that I can make sure I get them out how I want them to 

come out. 

And sometimes, when something sounds perfect in my 
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head, it doesn't always come out of my mouth perfect. And 

I -- I think that's -- it's the difference between somebody 

who has to do it on a regular basis and somebody who -- who 

truly believes that they're expressing themselves clearly 

and how they want to come across. 

I think that was lost. You know, there was -- there 

there -- there -- there was and there still is remorse. 

That -- that's still there. He just cannot get that 

presented, you know, out of his body, out of his mind. He 

cannot get that out himself. 

You know, I discussed with him this morning if he --

if he was you know, wanted to talk today, and we decided 

that it'd be better for me to speak for him so he doesn't 

get lost in his -- in his thoughts and just, you know, 

start spewing words that -- that could be taken, you know, 

out of context, in the wrong way. 

And you know, some of the things he told me again 

this morning, you know, nothing -- he didn't -- he -- he 

didn't have this -- this -- you know, this brilliant plan 

to do this. This is not how he pictured anybody -- you 

know, a situation he pictured anybody having to go 

through. 

He fully acknowledges that he hurt his ex-wife. He 

hurt her family. He's hurt her -- his family. You know, 

he -- he acknowledges that he has hurt all of these people. 
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He want -- he wants to make he wanted to make it 

right. He wants to make it right. I don't know what else 

could be done in the future to make it right. 

9 

You know, the marriage is now over. You know, that 

was -- that was pending when we were in court in November. 

He was not challenging anything. That is over. He's doing 

his best to -- to let that part of his life go. 

You know, that -- and that's a process. That's not 

something we can just turn off, you know, like a light 

switch. If you are in -- in a relationship, in a marriage, 

you know, he is a very religious person and he had -- you 

know, and the vows -- you know, it's hard -- it was hard 

for him to let it go. 

But even after he came to court, you know, he was 

telling, "It it -- it_' s hard for me to do, but I'm 

trying to do it. I'm trying to get past. I'm trying to 

let it go." 

So he does -- he -- he's doing everything he -- he 

can do. I just -- I knew exactly when things started going 

south in November and, you know if I could step in and stop 

and say, ''No. Let me say this," I would. Maybe I should 

have. 

But he's always expressed to me that he was sorry. 

He's always expressed to me that he does have remorse. I 

don't know -- I don't know why -- you know, everybody deals 
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situations differently. You know, some people bottle 

10 

everything up and at the end you know, at the end of the 

day, they explode with emotion. 

What Gary did, and what Gary does is because of 

his strong faith, he -- it -- you know 

THE COURT: Beating his wife had nothing to do with 

his strong faith. 

MS. PINNOCK: No, ma'am. And I -- I'm not trying to 

-- I'm not trying to -- to say it did. I'm saying his 

reaction and how he's dealing with what he did. 

He did what he did. And there's no excuse for it. 

We have never made an excuse for it. And how he -- how he 

responded to that was the only way he knew how. 

He prayed about it. He said this multiple times, he 

gave it to God and -- and he's going to continue to pray 

about it. That's all he -- that's how he processes things. 

So I think that's just a difference between somebody who 

would stand in court, you know, with the -- with the basic, 

you know -- it's not basic, but the typical, you know, 

expression of -- of remorse and guilt that we see, and more 

often than not -- versus somebody who -- who is telling, 

you know, and has told me and has stood in court and said, 

you know, they are -- they are sorry and they're -- they're 

remorseful, but not having the emotional breakdown that we 
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see so often in this courtroom. 

THE COURT: And I just want to make it clear, I was 

not expecting him to grovel or sob about what had happened. 

But I will say I did not expect him to say that God needed 

to forgive the victim for the things that she had been 

doing. That was unexpected to me. And that is what 

predicated my sentence in that -- this case. 

MS. PINNOCK: Your Honor, again, all I can say about 

that is if I could -- if I could have spoken for him, you 

know 

THE COURT: Well, sure. If you could've been there 

that night, it wouldn't have happened. 

I -- I -- I get that. You -- you can say lovely 

things on his behalf and you have and you've done a good 

job of representing him. 

But when he spoke on his own -- own behalf, it -- it 

-- it -- it said volumes. And he -- he said to the victim 

what he wanted to say to the victim, and I said to the 

defendant what I believe the justice system ought to have 

said to him. 

Let me talk to Ms. Walker and I'll have you reply to 

her. 

MS. WALKER: Thank you, Your Honor. For the record, 

the victim is in the courtroom and would like to address 

Your Honor at the appropriate time. 
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I know Your Honor remembers this. (Indicates) This 

is what he used to almost beat his wife to death. Your 

Honor, he went to her house -- and it wasn't one evening 

that got out of control, this was after a period of 

following her, of stalking her, of going to her job and 

saying that he's going to call all of the doctor's that she 

works with and say -- and tell him tell them about this 

affair that she was having that never happened. 

And when she says he had a -- one violent night in 

the past, that also was a night of domestic violence. 

Your Honor, Ms. Pinnock said that he did the only 

thing he could do, which was stand up and accept 

responsibility for what he did. 

He pled guilty, but he never actually accepted 

responsibility for what he did. He blamed it on the 

victim. 

On his jail phone calls, after he was sentenced, 

Your Honor, that I've turned over to Ms. Pinnock, he blames 

it on me. 

He blam~s it on the victim's sister because she's 

the one who introduced him -- introduced her to the man 

that he [sic] was having an affair with. 

He wants to know what Mazandra, the victim in this 

case, was crying about in the courtroom. He said (as 

read): "Her sister started all of this anyway. She's the 
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one who introduced Mazandra to that guy. 

''The Solicitor, Mazandra, and Mazandra's sister went 

on -- went in there and put on a show." 

He said that he wants to be like Christ, and that 

this "will be his suffering.'' 

Because he still doesn't acknowledge or recognize 

the fact that he's not the one who suffered at the hands of 

this. The victim is the one who suffered at the hands of 

this. 

He -- when his father's talking to him, his father 

says to him (as read): "Son, the cause of your problem is 

your sister-in-law. She caused you to be what you're in 

now." 

He said, ''That's true.'' 

And he said -- but he said (as read) 

Mazandra's fault, too.'' 

He said, ''It's her fault?" 

"It's 

(As read) "Yes, sir. I'm glad that you saw that, 

Dad. I knew all along that the problem -- what the problem 

was, and it was her sister. She got what she wanted, she 

got her sister back. 

them. 

But this is going to come back to 

"The forces of evil, her family, are against me. 

God knows what happened, and He knows everything that was 

behind all of this." 
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And lastly, Your Honor, the thing that struck me the 

most was that he said (as read): ''Dad, I just can't let 

her go." 

Your Honor, at a motion to reconsider, you can 

always -- you can go up as well. He faced a maximum of 50 

years in this case and you gave him 40. 

And when Ms. Pinnock says and~- Ms. Pinnock and I 

do this a lot. Tracy is very passionate and she zealously 

advocates for her clients the way she's supposed to. 

But she can't save him from himself. She can't step 

in and make him feel remorse that he doesn't feel. The 

only thing that we can do, Your Honor, is protect the 

victim in this case from this Defendant who still can't let 

her go. 

And I would ask Your Honor to, at the very least, 

stick by the -- the sentence that you gave in November. 

Because when I -- when I asked for 30 years, I, too, was 

shocked, when he came in here and blamed the victim for 

what happened to her. He said that he was the one in his 

household who was cooking and cleaning as though that 

somehow negates the value of her life. 

Your Honor, he has been convicted of criminal 

domestic violence in the past. He tried to beat the woman 

that he loved -- and the vows that he held so closely, that 

he's having a hard time of letting go -- to death. 
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And I think that the sentence that you gave in 

November reflects that, and I'd ask Your Honor to stick by 

it and listen to the victim in this case at the appropriate 

time. 

THE COURT: If she wishes to speak, she may speak 

now. 

MS. BROWN: Natasha Brown from the Solicitor's 

Office reading for Ms. Mazandra Robinson. 

(As read) "My thoughts and feelings and expression 

in regards to Mr. Thomas's requesting for a reduction of 

his sentence: I do not think a reduction in his sentence 

should be granted. I express this because I endured life­

threatening injuries, which I now have lost some hearing in 

my right ear, memory loss due to traumatic brain injury, 

decreased judgment, challenges in planning or problem 

solving, changes in mood and personality, trouble with 

speaking and forming words. 

"To lose one third of my lung, there are times that 

I have shortness of breath. I also have a greater risk for 

falls due to my balance being off, just to mention a few of 

my trials and tribulations, all of these complications and 

challenges. Why? 

"Once again, this request shows how manipulative you 

are, how you want things to go your way. It's not enough 

for me to endure all of these complications, but within six 
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months, have to face you once again and be reminded of my 

plight to recover. 

16 

"Can I please put an end to this chapter in my life? 

How can I move on when I am frequently reminded of that 

horrific period/night? 

"Mr. Thomas, you do not consider the consequences of 

your crime. For the record, our daughter is hurt, and is 

once again seeking counseling. 

"Reducing the sentence will not help South -- the 

State of South Carolina. I would also like to point out 

how I requested for an order of protection before this 

happened to me and it was denied. 

"You were and still are determined to make my life a 

living hell. It is time for the State of South Carolina to 

stand against these violent acts. Thank you." 

reply. 

THE COURT: Thank you, ma'am. 

MS. WALKER: I don't have anything else, Your Honor. 

THE COURT: All right. Ms. Pinnock, anything in 

MS. PINNOCK: Yes, Your Honor, briefly. The phone 

calls, there were a number of phone calls. Ms. Walker did 

not mention the calls that that Gary made to his friend, 

Michael, and to his parents where he said (as read): 

''There is no excuse for what I've done, and I tried to show 

the Court remorse because I am sorry for what I've done.• 
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So picking bits and pieces of a conversation -- the 

bulk of these conversations, Your Honor, are based around 

praying and getting past it. 

So picking out, you know, one or two sentences from 

multiple phone calls and presenting them, I would say, in 

-- incompletely, I think paints the wrong picture about 

what was actually talked about on the phone. 

So there were -- there are a number of other phone 

calls, there are a number of other things said. And there 

are two in particular that were not brought up that -­

where he tells his family, "There is no excuse for what 

I've done. And I -- I tried to show the Court that I was 

remorseful because I am sorry for what I've done.'' 

So those are also things that Gary has said, you 

know, after coming to court. 

Your Honor, the -- the -- I -- I pulled a copy of 

the Family Court file, Judge. It was mentioned to you in 

November, about the order of protection. I pulled that 

file. The order of protection was denied, Your Honor. 

The allegations in that were not based on physical 

abuse. The allegations were made based on excessive phone 

calls, '' phone calls after I asked him to stop." 

That's what was put on the application, that's what 

was submitted, and that's what was denied by -- by the 

Family Court judge. 
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There was no allegation presented of any physical 

abuse from Gary to his ex-wife. So I just wanted the 

record to be clear on that. I -- I pulled it because I 

didn't have it with me the first time, I should have had it 

the first time, but I can make it a part of the record. If 

Your Honor would like to see it, I can hand it up. 

THE COURT: Sure. 

(Ms. Pinnock hands a document to the Court.) 

MS. PINNOCK: So that -- there was a request, but it 

was denied based on the reasons that were the Family Court 

file. 

Gary is now 53? 

THE DEFENDANT: I'll be 53 on my birthday. 

MS. PINNOCK: He's turning 53 this year, Your Honor. 

His release date from the Department of Corrections is 

2052. That would make him 89 years old. 

The -- I don't -- I tried to -- to -- to present to 

the Court Gary's mental state during that time. And I -- I 

did my best to explain, you know, the beliefs and 

conclusions he could come to and how that escalated over 

the months, how he got more and more agitated about it; and 

on -- on -- on that single night, he snapped. There's no 

other way of explaining it. 

This was not something that was going on over and 

over and over and over again. This was one night that he 
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snapped, and he can't change what happened. But the judge 

-- the -- but the law does not take into consideration, you 

know, a heat of passion, an emotional state when an 

incident happens with attempted murder. It does take that 

into consideration. 

There's a difference. You know, somebody can be 

charged with murder for example, bu if there's evidence of 

heat of passion, it's, you know, voluntary manslaughter. 

So it does recognize it in certain aspects, but it does not 

make, you know, a -- it does not differentiate for this 

charge, which is why I tried to -- to -- to paint the 

picture and -- and try to -- I tried to explain as best I 

could what was going on with him mentally; because I do 

think that that, you know, has an affect -- it -- or it 

should have an affect on somebody, you know, pleads guilty 

to that charge. 

I -- I would -- I would, you know -- I presented it 

in hopes that, you know, it would shed some light on Gary's 

mental state at that point. 

Your Honor, a 40-year sentence is a life sentence. 

It is a life sentence. There is no other way of -- of 

looking at it. He is 52 years old. Statistically -- and 

this reality, not just based on numbers, people don't 

live to 89 years old in prison. That is a life sentence. 

He was originally charged with the attempted murder. 



40

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

20 

It carries 30 years. It did not -- it's -- it doesn't even 

carry a life sentence. The State brought the armed robbery 

charge at a later date. So when he was originally 

arrested, he didn't even have two charges. 

THE COURT: Right. 

MS. PINNOCK: You know, they -- they presented --­

THE COURT: What he stole was her purse, to look at 

her phone, to see if she was cheating on him. 

MS. PINNOCK: I don't know if -- if he took it for 

the purposes of looking for her phone, but the purse was 

taken. So that charge was brought, he was arrested in 

August. 

(To the defendant) I believe it was August, right? 

THE DEFENDANT: Yes, August 23rd. 

MS. PINNOCK: That charge was not brought to him 

until February of 2015. 

So Judge, he's ultimately been sentenced to life on 

a charge that I think, you know, was created -- it was not 

the intention of him getting a life sentence. 

What I'm asking you to consider -- I'm not asking 

you to reconsider for 10 years. If you would reconsider 

for something -- 15 or 20, that still does not shed a great 

-- there -- there's really not an overly great possibility 

that he's still gonna make it out because going in at 52, 

it's very difficult to serve that amount of time. It's 85 
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percent. You know, he's on Level 3 yard. The -- you know, 

the deck is stacked against him with any kind of 

significant sentence. But Judge, a 40-year sentence is 

just a life sentence. He will not make it out. You know, 

he is a healthy, you know, 52 year old, but he's not going 

to live to 90 years old in prison. 

Your Honor, so I would ask if you could reconsider. 

If you would consider 20, 15 -- I 

present anything else to you. 

I don't think we can 

THE COURT: All right. I've listened carefully to 

your arguments. This is a serious case, as I said to you, 

Mr. Thomas, I've been thinking of you since I meted out the 

sentence. There's absolutely no doubt about that I've 

carried this with me. 

I'm going to take this under advisement and I'm 

going to issue an order. I think this case deserves and 

order, either of explanation for why the sentence was so 

harsh or an explanation for why I'm changing my mind. 

But I'm going to take it under advisement and make a 

decision. It won't be -- it won't take me long to make a 

decision. Nobody needs to worry that this is gonna be 

something that happens a month from now. It will happen 

within a week or two. So I will get this decision out 

quickly. Good luck. 

MS. PINNOCK: Thank you, Your Honor. 
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MS. WALKER: Thank you, Your Honor. 

(Marked Court's Exhibit No. 1, Family Court 

document.) 

(Marked Court's Exhibit No. 2, CD of phone calls.) 

-- END OF TRANSCRIPT OF RECORD --

22 
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.,Jd/'1 t, I'#~ t:7,1 ~~ 
STATE OF SOUTH·CAROLINA 

County or _'?..;c.;.;1,.,c.""h......,\.oce .. cd.-______ _ 
l In the Court of Common Pleas 

G ~R\I WAYNE. 7t\OMAS' '3(,,(.,0\b 
. 111/I ff#m~ <1nd prison numbtr (I/ ony) of Applicant, ... 

Nam, of Rnpondlnt. 

APPLICATION FOR 

. INSTRUCI'JONS - READ CAREFULLY 
In order .for this ipplicalion to r-ive consideration by the Court, it shall be in wriling (legibly handwritten or typewritten), signed by the applicant and verified (notarized), and ll shall set forth in concise form the answer& to each applicable question. If necessary, applicant may furnish his answer to a particular question on the reverse side of !he page or on an addllional page. Applicant shall make ii clear to which question any such continued answer refers. 

SJnce every applicalion musl be sworn 10 under oath, any false statement of a material fact therein may serve as 1he basis of prosecution and conviclion for perjury. Applicants should, therefore, exercue care 10 assure that all answers arc true and correct. 

lflheapplication.is taken in/orma pauperis, 11 shall Include an affidavit (attached al the back of the form) settlns forth Information which establishes that applicant will be unable 10 pa:j,_"the fees and cosu of the proceedlngs. When the application is completed, the original shall be malled to the Clerk of Court for the County ln which applicant was convicted. 

1 . Place of detention \ .. :, e'oe.B d.oBR QC:t\ 600, 1 TDS:b:\:vb oo '?.o. BO'I' 205 \s1~11\lle, 1 S.C.2947:Z 
2. Name and location oic:ourt which imposed sentence ¥,1&\IPl'd C Oun:hJ 6eNeRA l sessioo Oou&::\: ,,01 roe,io st Col0Mb1e, sc. 29202., .l.;.L ....... ~ ...... '::_~':_~~':_":_'-'_ ...... "-'--...... """"",.....,_...,...__...::::::::'.'.::::':::::::'.':'.~'.::=======-======· ··-. -----· --· --·3,-fiic"iiidictmeiii. number or numbers (if known) upon which and the offense or offenses for which sentence was imposed: 

<a> Docxe± DOW 
(b) t:>ocKet f)O# 
(c) 

201cs;6<;;40001'o5 
20 \$(a$ 4000 19'1 

4. The date upon which sentence was imposed and the lerms of the sentence: 
<•> \ ,\9 \ '2.01s - (\;:chUnv-t5'd ~JscieR 3D ~RS 
(bJ 11 \'~\ 2.0\s - BxcnecL ~½I ,oL.,RS 
(c) 
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5. Check whether a finding of guilty was made 

@after a plea or guilty p \ed &, \ \¾ 
(b) after a pl~a._orn_ 0_1 guil_t.y ____ -'-·-,--,~..----N----,;f_.P...:.... ________ ;_ ________ _ 

• ~ ' . > _Id-'-" .J (c) after a plea of nolo co~linct;..e '----'---'--"J'~T'_;_::.__ _______________ _ 

6. Did you appeal from the judgment of conviction or the imposition of sentence? 

tJO. :J:R1~ \ Co>asej ~eh\ -\-~ \"-rARrr-- roe..f<'t-.l'R\5trr:-\-'t)-C\\eore 
7. If you answered "yes" 10 (6), list 

(a) the name or each Court to which you appealed: 

i._.f>!.1.0.----------------------------
ii. -='-'-'!..------------------------------

iii. --"'-f-1='----------------------------'-----
(b) the result in each such Court to which you appealed: 

i. t.J A 
ii. N 

iii. --'-'4-1::1..-----------------------------
(c) the date of each such result: 

i. _ _;l--l:.:!lJ~------------------------
ii. ----'N'-'+....._ __________________________ _ 

iii. --1:!!+~----------,--------------~-----
(d) if known, citations of any written opinion or orders entered pursuant to such results: 

\...I A. 
i. ----'=~-----------------------------

ii. __ t-.1'-=+.:"'{),.:;__ ______________________ _ 

iii. 
N. 

8. If you answered "no" to (6), state your reasons for not so appealing: 

ca> :TI?,,a..\... <! w"se I .(:'A,\ to..C-,\e oo:e 
(bl N 

(c) N 
9. State concisely the grounds on which you base your allcgatiou that you are being held in custody unlawfully: 

(a) 7-~. 0o:t .9.JJ§_tj_o~_m1,~_::ri;Q tir:10f9. 'p_e).d !O .. CPWQs;¼ \20\A(ptlJ\ \~. 
. (b) 1'-t'-5, f@R:e !CO~?t:'Ac+ ::\ho.± IS, of :fue ifV\!;)OS.\.+jqo of- SPO:\:ec<:e, 

(c) 

I 0. State concisely and in the same order the facts which support each of the grounds set out in (9): 

(a) bye ±a :fue .£ec± Iro )0 CO Wf\'-:1 A C.f'IW:eR l'..B1ro1oa( « Pal 
<bl S,o,kl bm.•e «wt: R-ec.e.we,:::\:he, OOA'b- 0"' +ne £:rt:temo:m:! 
(cJ ffi\lR(leR cbAB,g.-e 

2 

. ' 
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, 

, . ' 

JI. Prior to this application have you filed with respect 10 this conviction 
. (a) any petition in a State Court under South Carolina Law? motiro ..\-o ~e:a()s 'ldeR ~ 

(b) any petitions in State or Federal Courts for habeas corpus or post-convi6tions relief? r'lc 
(c) any petitions in the United States Supreme Court for certiorari other than petitions, if any, already specified 

in· (7)7 

(di any other petitions, motions or applications in this or any other Court? 
1"'10 

12. If you answered "yes" to any part of_(ll), list with respect to each petition, motion or application: 
(a) the specific nature thereof: , 

i. oMes t:>e~cs cootiro -PaR :Rec.oos,aeRa;+iC{\ 
ii. (') 

iii. 

Iv. 

(b) the name and location of the Court in which each was filed: 
i. To :;Ire <:A g-l-. c.C C½eNeRQ,I Se-S-<; 16/"IS, ,1\.Cm --Soo.~C\9, \ C;fC_ll\+ 

ii. 

ili. 

iv. __ ....!..!.IJ-----------------------------(c) the disposition thereof: 

i. _ _,.,...._~------------------------ii. 

iii. --U..~------------------~------------iv, _ __,_N.ci-:,1)..,...._ ______________________ _ 
(d) the date of each such disposition: 

i. ~f.)f, '.29-1-'ri 2 0 '{,, 

iv. --!..:J=-------------------------------- - --(e)-lf--lmown;-cita:tion~-of-any written-opinionror-ord~s· entercdpiiri!J"iiiITo eacb such disjioSTiion: 
i. f'\A 

ii. () 

iv. 

13. Has any ground set forth in (9) been previously presented to this or any other Court, State or Feileral, in any peti• tion, motion or application which you have filed? 

3 
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14. If you answered "yes" 10 (13), identify: 

(a) which grounds have been presented: 

i. 

(b) the proceedings in which each ground was raised: 

i. N 

ii. --""-!'+.'-~----------'-------------------

rs. If any ground set forth in (9) has not previously been presented 10 any Court, S1a1e or Federal, set forth the 
ground, and state concisely the reasons why such around has nol previously been presented: 

(a) 

(b) 

(c) 

NIA 
16. Were you represented by an attorney al any lime during the course of: 

(a) your arraignment and plea? !: 
(b) your trial, if any? ____ ,1.;~'-J!./.-c.1:ll.:,. ______________________ _ 

(c) your sentencing? -----'1,.1..,;>------------------------
(d) your appeal, if any, from the judgment of conviction or the imposition of sentence? _ _,_f"O-J-.,_ ___ _ 
(e) preparation, presentation or consideration of any petitions, motions or applications with respect 10 this con-

viction, which you filed? f'<'f::r:tl'aO TO B€COD$10,€ R Seo:±e[)C.f 
17. If you answered "yes" lo one or more parts of (16), list: 

(a) the name and address of each attorney who represented you 

i. IBAC$:t 1=... ?,oo'Q::Y;;: 
\JOI f'OPi1Ds±,mst w.£iee. 'B"b~ \9::Z.. emomhlA-,SC. 292ffi. 

ii. 

iii. 

(b) the proceedings al which each such attorney represented you: 
. l,--- -?i~AHe)~tftr;£J. - ---- ---- ... --· ----. ---·---·---. ---- -.. - ·-- ..... 

u. f"'Otilia :to '5-e<'PC'§t<le& se0::1:eoce 
iii. 0 

18. State clearly the relief you seek in filing this application. 

See A:ttru:kx:f:€D± :±a (w<£:)oa 
19. Are you now under sentence from any other court thal you have not challenged? 

00 

4 

' ' ' 
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STATE OF SOUTH CAROLINA 

VERIFICA noN Coun1y of _ __.R...,_,1 C.=,Y)'--"-'\aod...,,._...._ ____ _ 

I, 6 P.&1 ~ "1bro'Q-S 
'.being duly sworn upon my 

oa1h, depose and say that I have subscrin~ 10 the foregoins application; that I know the contenlS thereof; that it in­
cludes every around known to me for vaclaung, setting aside or correcling the conviction and sentence attacked In this 
application: and that the matters and allegations therein set forth are true. 

--1-h SWORN to and subscribed before r.ic this / Q-

day of <'D e.~oo e.r> • "i'J- 2D ! ~ 
~~ $<AM0 (L.S.) Notor)' 1'1,l,lir\ 

My Commission Expires• fD'Ay 2.L. 1 1,('.l'l,t) I 

APPLICATION TO PROCEED WITHOUT PREPA \'MENT OF COSTS AND AFDDA VIT IN SUPPORT THEREOF 
I, (1P.RH W?:,1'-(.. 7btl(W;,5 , hereby apply for leave to 

proceed in this action without prepayment of fees or costs or security therefor. In support of my application I declare 
under penalty of perjury that 1he following facts arc true: 

(I) I am the applicanl in this action and I believe I am en1i1led 10 redress. 
(2) Because of my poverty I am unable lo pay the costs of said proceeding or give security therefor. 

------------------------· --•·--···-·-·----
.~ (..:) ~ 

Appliunt 

SWORN or affirmed lo and subscribed before me this 

19 +I-, day of '.D e.c: -~IXlkss: 

My Comml"ion Expires PJia1 '2.l..t, '2.1)1.~ 
s 
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, t)ue., -to -the +'Acl-- -tV'{)d- :I L,uf\S f'()L.SK-e+>Re.S:ef\t"el c.\u-e -h, \("le.-('_fe:,--t"\ve Q.&$15,'-tAric.e.. of CouC\Se.1, f\M uJf\S -l--A~;l\5 fui\..lAn~ASe. of ¼+a..l \11 .. l.0 \4h \ 1 Mt¼tl D'Q o.bSol ~+eiL{ (\'t) 
)<('OW le.d_se A'Qe>v\-- +ir:e ~~lC\aJ gl.{5\-e.ffi, T-{} Y'Y'-\ ~~ vJ DulJ hctve In \Je.s-\-16A,-ed 4-\-\ 1 $ C:i;se ~r(\ --\V\e v ~Ry \)es100i<\S I St"e wcutcL ffi\Je 5e.e.f'I ~+- -l-h1s L>.lA$' deAA\~ ; Qi,m ,·t"C-..1 Dom254,,c V 10\e.llce of µ l'~r, R11c\ ~S~R~~ o:±.el fu~. ?C\d r\o-t- A-r~M()-ted 'fY\vRd-e.-'?. lh.e I='Acl- +ho:/-- we. Lue.,'Re_ \~t(\S ~QR . LJ..JV'\ 1c.h we UJe.Re A house hotJ rrem 6eR ).CC.oQ:l l Al\ .../-t:) I _1_ s 

. ~ • -=, TY 
1e cta+utt),2,y I a.w S.C . Code Ari() S'~ I la- 2~-LD. :,he. d0 n'o rnues-h "-'-' s.-· 1 10n, As A a.C'+k:e,R a+ --1:lne C'oue+- SY'le u\so }{\Wld hQU2 d.r)o.,l I Q.('ifj2.d '-tv\~ \laf 1di.44 o-C: <-\,\-)e \ncl1<'.'..+Me.(I+ )ccoQdi<'ls --fo --!he ~.n~At:1ris ~r-.ee~> DefendAn+-- w ~l\Je$' · ?Re~(')-l-m€,()i- 40 61<A'1<l ~~ Wh \C.~ WA~ (l~ 1n ·1+10..l, by I 

. De.~(\d-,,f\+-: P.LSo f'<'l'-1 A+-mRf\~ Snov\c'\ 'f\A\Je t<.Q.Co(Y'\mencte.d ~ /\(\'--l Se.(\-tef'\Ce C'.)0, ~ ~K..f'("\ ~~b'oe.~ C.\r\Fl'R-<2)e s'nc:u\d. . "\Q-.d bee(\ ~-Ar,. C.of)C.Ul.<.~e/)~ A<"'d <'le-\- co("\g;\C..u·+ivel":l. In c..\os.10s, ,a.cl I. ""nc,u...,n· --\Ir-a_+ T WO..S. ~01r.s -ho se..+- -\-he MA'i 0(') -l-he :::i~~ (y\l)?de,_R C.v,AR'3e, :I wc0\d \r\o...~e. ·1V\s:is+-ea 00 ~0\"5 -+o ~1~\' 
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND· 

Gary Wayne Thomas, #366010, 

Applicant, 

v. 

IN THE COURT OF COMMON PLEAS 
FIFTH JUDICIAL CIRCUIT 

20 I 7-CP-40-0046 

RETURN AND MOTION TO DISMISS 

'-
State of South Carolina, r,1 ~ 

"P' :'E 
z ~ 0 

R d t 
c-,:?: ......,. -'-

espon en . . ,,, r<1 ,- r-
P-1 n t:;.~ 
-o·~ - --=.....-
"1"'1 <..n [ -
?.o .c fj c;:; 

Respondent, making its Return to the application for post-conviction relief,:.~~R~le 8 
U) C. 
• ,.; lO Z 

January 5, 2017, by Gary Wayne Thomas (Applicant), would respectfully show this Co'.i-1: .:._ ~ · a w 
fT! 

I. 

Applicant is presently confined in the South Carolina Department of Corrections pursuant 

to orders of commitment of the Richland County Clerk of Court, Applicant was indicted at the 

February 2015 term of the Richland County Grand Jury for armed robbery (2015-GS-40-00196) 

and attempted murder (2015-GS-40-00183). On November 9, 2015, before the Honorable Tanya 

Gee, Applicant pied guilty and was sentenced to confinement for consecutive terms of thirty (30) 

years for the attempted murder offense and ten (10) years for the armed robbery offense. 

Applicant was represented by Tracy Elaine Pinnock, Esquire. Meghan Walker, Esquire, 

prosecuted the case. Applicant was to be given credit for time served. Applicant did not appeal 

his plea or sentence. 

II. 

In his first and current application for post-conviction relief, Applicant alleges that due to 

the fact that he is 'in no way a career criminal," he should not have received the maximum 

Page 1 of3 
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sentenced allowed for the murder charge. Applicant alleges he was "misrepresented due to 

ineffective assistance of counsel." 

Attached and incorporated herein are the records of the Richland County Clerk of Court, 

Applicant's records from the South Carolina Department of Corrections, and the records from 

this post-conviction relief action. Respondent reserves the right to amend this ·Return amend 

receipt of any relevant information. 

III. 

Respondent submits that this action should be dismissed for failure to comply with the 

filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-27-10 to 

-160 ("the Act"). Specifically, the Act requires as follows: 

An application for relief filed pursuant to this chapter must be filed within one 

year after the entry of a judgment of offense or within one year after the sending 

of the remittitur to the lower court from an appeal or the filing of the final 

decision on appeal, whichever is later. 

S.C. Code Ann.§ l 7-27-45(A). 

The South Carolina Supreme Court has held that the statute of limitations shall apply to 

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). 

Applicant was convicted of the offense he currently challenges on November 9, 2015. 

Accordingly, Applicant was required to file this Application on or before November 9, 2016. 

Applicant did not file this Application until January 5, 2017; after the statutory filing period had 

expired. 

A motion for summary judgment may properly be. used to raise the defense of statute of 

limitations .. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487,445 S.E.2d 638 

(1994). Summary dismissal of a PCR application is appropriate when the application is filed 

after the statutory filing period. Leamon v. State, 363 S.C. 432, 611 S.E.2d 494 (2003). In 

Page2 of3 
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addition, S.C. Code Ann. §17-27-70(c) (1985) authorizes the Court to "grant a motion by either 

party for summary disposition of I an] application when it appears from the pleadings ... that there 

is no genuine issue of material fact and the moving party is entitled to judgment as a matter of 

law." Therefore, Respondent moves to dismiss this application for failure to file within the time 

mandated by the Act. 

IV. 

Each and every allegation contained within the application not hereinbefore expressly 

admitted, qualified or explained is hereby denied. 

V. 

WHEREFORE, Respondent moves to summarily dismiss the application as untimely. 

__ 1_;;?._,1--'I l_,cc'Z-__ ~, 2017 

Respectfully submitted, 

By: 

ALAN WILSON 
Attorney General 

W. JEFFREY YOUNG 
Chief Deputy Attorney General 

MEGAN HARRIGAN JAMESON 
Senior Assistant Deputy Attorney General 

JESSICA KINARD 
Assistant Attorney General-5th Cir. 

RASHEEDA CLEVELAND 
Assistant Attorney General 

~ o e era! T 
P.O. Box 11549 

Columbia, S.C. 29211 

Page 3 of3 
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 

IN THE COURT OF COMMON PLEAS 
FIFTH JUDICIAL CIRCUIT 

GARY WAYNE THOMAS, #366010, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

2017-CP-40-0046 

Applicant, 

vs CERTIFICATE OF SERVICE BY MAIL 

STATE OF SOUTH CAROLINA, 

Respondent. 

l. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this 

is a proper circumstance of service by mail. 

3. I have ihis day served a copy of the Return and Motion to Dismiss in the above-captioned 

matter on the following person by depositing same in the United States mail, postage prepaid: 

Gary Wayne Thomas, #366010 
Lieber Correctional Institution 
P.O. Box 205 
Ridgeville, SC 29472 

DATED this 121lt day of December, 2017. 

Felicia V. Hayes 
Legal Assistant for 
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) 1 

2 

3 

STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 5 
COURT OF COMMON PLEAS NONJURY 

4 GARY WAYNE THOMAS, 

5 APPLICANT, 

6 vs. 

7 STATE OF SOUTH CAROLINA, 

8 RESPONDENT. 

9 

) 
) 
) 
) 
) 
) 
) 
) 
) 

TRANSCRIPT 

OF 

RECORD 

2017-CP-40-0046. 

10 

11 

12 

December sth , 2018 
Columbia, South Carolina 

13 B E F O R E: 

14 THE HONORABLE JOCELYN J. NEWMAN, Judge. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APPEARANCES: 

LEAH B. MOODY 
ESQ. 
Attorney for the Applicant 

LINDSEY A. MCCALLISTER 
ASSISTANT ATTORNEY GENERAL 
Attorney for the State 

Transcribed by Pamela E. Green, from 
DCRP, Digital courtroom Recorder Project 

1 
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1 

2 

3 

4 

P R O C E E D I N G S 

THE COURT: Yes, ma'am. 

MS. MCCALLISTER: May it please the court. 

5 Gary Wayne Thomas versus the State of south Carolina. 

6 2017-CP-40-0046. 

7 Your Honor, Mr. Thomas was indicted in February of 2015 

8 by the Richland county Grand Jury for one count each of 

9 armed robbery and attempted murder. He was represented on 

10 those charges by Tracy Pinnock, and Megan walker prosecuted 

11 the case for the State. 

12 on November 9th , 2015, he pled guilty before Judge 

13 Gee and was sentenced to confinement for consecutive terms 

14 of 30 years for the attempted murder, and 10 years for the 

15 armed robbery. He did not appeal that plea or sentence, 

16 Your Honor. He filed this Application on January sth , 

17 2017, and Ms. Leah Moody was appointed to represent him. 

18 Your Honor, the State originally answered this as a 

19 Return and a Motion to Dismiss, and a conditional order of 

20 Dismissal was signed. That motion was based on the Statute 

21 of Limitations. However, I believe, either in Mr. 

22 Thomas' -- I believe, in Mr. Thomas' response to the 

23 conditional order of Dismissal, there had been a -- there 

24 was a Motion for Reconsideration that was filed. And so 

25 that pushed the Statute of Limitations out. so, his 

3 
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1 Application is timely. 

2 so, the State would withdraw their motion -- the Motion 

3 to Dismiss, and we are prepared to go forward with an 

4 evidentiary hearing today. 

5 THE COURT: Okay. Ms. Moody. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MS. MOODY: Thank you, Your Honor. 

May it, may it please the Court. 

At this time I'd like to call Mr. Gary Thomas to the 

stand. 

GARY THOMAS, being first duly 

sworn, testified as follows: 

THE CLERK: Have a seat in the witness stand please. 

THE WITNESS: Yes, ma'am. 

THE CLERK: State your name for the record. 

THE WITNESS: Gary Wayne Thomas. 

DIRECT EXAMINATION 

BY MS. MOODY: 

Q Mr. Thomas, where are_you currently incarcerated? 

A Lieber correctional Institution, Ridgeville, south 

Carolina. 

21 Q okay. And do you recall the day that you committed to 

22 Lieber? 

23 A I believe it was February of 2016. 

24 Q 

25 A 

And what charges were you committed to Lieber on? 

I was committed to Lieber correctional Institution on 

4 
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Gary Thomas - Direct examination 
by MS. Moody 

1 the charges of first degree murder -- I mean -- I'm sorry. 

2 Attempted murder and armed robbery. 

3 Q And did you have an attorney representing you with 

4 those charges? 

5 

6 

7 

8 

9 

10 

A 

Q 

A 

Q 

A 

Q 

Yes, I did, ma'am. 

And who was that attorney? 

Attorney Ms. Pinnock. 

Ms. Pinnock? 

MS. Pinnock, yes, ma'am. 

okay. And then is -- was she your only attorney that 

11 you had representing you? 

12 A 

13 Q 

14 A 

Yes, she was. 

okay. At any other time did you have another attorney? 

well, he wasn't a hired attorney. Just someone that 

15 was giving me legal advice. 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

okay. And who was that? 

Nathaniel Roberson. 

okay. At anytime did you have Ms. walker? 

Ms. walker? 

Yes, or was Ms. Pinnock your attorney the entire time? 

she was my attorney the entire time. 

And with Ms. Pinnock, did you have an opportunity to 

23 meet with her about these charges? 

24 A 

25 Q 

Yes, ma'am, I did. 

when was your first meeting? 

5 



60
Gary Thomas - Direct examination 
by Ms. Moody 

1 A 

2 Q 

3 A 

4 Q 

I do not recollect my first meeting. 

was it at the time of arrest? 

Afterwards. 

okay. How far afterwards? 

5 A I probably say about anywhere between three to four 

6 months afterwards. 

7 Q okay. And during that time, what, if anything, 

8 occurred with the court? 

9 A 

10 Q 

could you repeat the question again please? 

Within a three, excuse me, the three months that you 

11 had not met with Ms. Pinnock, what, if anything, occurred in 

12 court? 

Nothing to my recollection. 13 A 

14 Q And when you met with her the first time, what did 

15 you-all discuss? 

16 A well, we really didn't get a chance to discuss anything 

17 because I was still trying to process what had happened, the 

18 events that had occurred. I was sti 11 , you know, in a --

19 still trying to process. It was probably until I'll say 

20 about three or four months later when she eventually told 

21 me, you know, the offenses that I was the charges that I 

22 was facing that I began to somewhat, you know, open up to 

23 her. 

24 Q okay. so, at the first meeting, are you testifying 

25 that you didn't discuss your case? 

6 
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1 A well, not detailed. Not detailed we didn't. 

2 Q okay. what do you recall discussing with your attorney 

3 at that first meeting? 

4 A well, actually I was asking her that -- what I was 

5 saying, I kept, kept repeating that I just couldn't believe 

6 that, you know, this had, had happened, and I really didn't, 

7 you know, get an opportunity really to discuss much of 

8 anything with her. 

9 Q Did you give her what about your background did you 

10 share with Ms. Pinnock? 

11 A 

12 Q 

13 A 

Yes, I shared my background with her. 

what about your background? 

That I was an associate minister at First Nazareth 

14 Baptist church, and that I was attending Allen university in 

15 the field of religion, and I had just completed one year, 

16 that me and my ex-wife, we had previously separated prior to 

17 the incident, and that, at the time, I was believed, I was 

18 believed that she was having an affair, and this what 

19 constituted, you know, the outcome. 

20 Q so, what you shared was the victim in your case was 

21 your ex-wife. 

22 A 

23 Q 

could you repeat the question again, ma'am? 

so, basically what you shared with Ms. Pinnock, the 

24 victim in the case was your ex-wife? 

25 A Yes, ma'am. 

7 
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1 Q okay. And so you shared with Ms. Pinnock, if I'm 

2 correct, what led to the charges they had you arrested for? 

3 A That's correct. 

4 Q okay. And what, if anything, did she tell you about 

5 the charges that you were in custody for? 

6 A 

7 Q 

Other than the time that I was facing. 

Now, was that basically all that you discussed with Ms. 

8 Pinnock? 

9 A 

10 Q 

well, basically that was it, ma'am, yes. 

Did you have another opportunity to meet with Ms. 

11 Pinnock? 

12 A 

13 Q 

14 A 

I will say anywhere between four to five times. 

Four to five times? 

Yes, I can't really be exact, but somewhere in that 

15 area, four to five times. 

16 Q And what did you discuss with her during those 

17 meetings? 

18 A The possibility of seeing if we can, you know, go 

19 before the Judge and see if we can get anywhere between 10 

20 to 15 years on both charges. 

21 Q 

22 A 

23 Q 

okay. And so you ultimately were convicted, correct? 

Yes, ma'am. 

okay. And that's what brought about your 

24 Post-conviction Relief Application? 

25 A Yes, ma'am. 

8 
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1 Q okay. In your Post-conviction Relief Application, you 

2 stated some grounds for why you filed your Application. 

3 A 

4 Q 

5 A 

6 Q 

7 A 

That's correct. 

would you please tell the court what those grounds are? 

The first one is -- could I read it out to you, ma'am? 

Yes, sir. 

okay. Prior to plea hearing, Applicant asserts 

8 ineffective assistance of his initial counsel for failing to 

9 do an independent examination and challenging the Court's 

10 jurisdiction due to the insufficiency of the indictment to 

11 whether or not such was fraudulently true bill. The record 

12 will reflect that the indictments are contradicting and 

13 conflicting in nature as it relates to the signature on the 

14 indictments that the Grand Jury met or whether such was 

15 constitutionally soren (phonetic) and impaneled. 

16 If it pleases the Court, I would like to make this 

17 exhibit part of the record? 

~ Q 

19 

20 A 

21 Q 

what record? 

what exhibit do you have? 

oh, these true bills with the signatures of it. 

okay. The court already has your true billed 

22 indictments. 

23 A 

24 Q 

25 

okay. 

okay. Now, let's go back to this. 

You are challenging the indictment? 

9 
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1 A Yes, ma'am; 

2 Q And you felt like your attorney should have challenged 

3 the indictment? 

4 A Yes, ma'am, that's true. 

5 Q okay. And you just read something into the record --

6 A uh-huh. (Affirmative). 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

-- as to that indictment? 

Yes, ma'am. 

Are you challenging the signature on the indictment? 

That is correct. 

okay. And why are you challenging the signature on the 

12 indictment? 

13 A well, according to Rule 60(b)(3) relief from a judgment 

14 or order, and according to south Carolina code anisty 

15 (phonetic) subsection 17-19-90, objection to the facts in 

16 indictments states that every objection to any indictment 

17 for any defect apparent on the face therefore should be 

18 taken by demurrer on motion to squash such indictment before 

19 the jury shall be sworn and not afterwards. The language 

20 for Rule 60(b)(3) states (b), grounds for relief from a 

21 final judgment, order, or proceeding frog (phonetic) whether 

22 previously called intrinsic or extrinsic misrecep (phonetic) 

23 misrepresentation or misconduct by opposing party. 

24 Q 

25 

okay. Let me stop you right there. 

You're saying that something was wrong with the 

10 
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1 indictment, correct? 

2 A 

3 Q 

4 A 

Yes, ma'am. 

okay. what exactly was wrong? 

The signature. There are -- in comparison, it shows a 

5 variation in signing which were alleged signed the same day 

6 on February the 11th , 2015. As I stated, I have them 

7 superimposed and I put both of them together, and it showed 

8 that they're totally two different signatures, which was 

9 alleged signed on February 11th , 2015. 

10 Q 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

okay. Now---

THE COURT: Hold on. Hold on right there. 

Let me interrupt your questioning. 

THE WITNESS: 

THE COURT: 

THE WITNESS: 

THE COURT: 

MS. MOODY: 

THE COURT: 

THE WITNESS: 

THE COURT: 

MS. MOODY: 

THE COURT: 

Yes, ma'am. 

Mr. Thomas, you have a sister named Erica? 

No, ma'am, I don't. 

You don't? 

His---

Your wife's -- who is Erica Thomas? 

Erica Thomas, I have no idea, ma'am. 

Ms. Moody. 

I don't know Ms. Thomas. 

Ms. Mccallister. 

MS. MCCALLISTER: I, I don't know an-Erica. 

THE COURT: okay. 

MS. MOODY: I don't know what you're looking at. 

11 
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2 

3 

4 

5 

6 

Gary Thomas - Direct examination 
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THE COURT: well, I'm looking at the 

plea, and I'm just sort of skimming it. 

MS. MOODY: can you tell me---

THE COURT: But---

MS. MOODY: ---what page? 

transcript 

THE COURT: Page 15 and this person says my name 

of 

is 

7 Erica Thomas and I am his sister. 

8 

9 

10 

11 

MS. MOODY: Line--? 

THE COURT: Line 5. 

Is that the plea or is that--­

MS. MOODY: That's correct. It well, it -- I read 

12 it and it says it's his sister, but---

13 

14 

THE COURT: You don't have a sister named Erica Thomas? 

THE WITNESS: No, ma'am, I have a sister named Tara 

15 Pamais. Her maiden name is Tara Thomas. 

16 

17 

18 

19 

20 

21 

THE COURT: Spell her name. 

THE WITNESS: T-A-R-A. 

THE COURT: Oh, okay. was she there at the plea? 

THE WITNESS: Yes, she was, ma'am. 

THE COURT: okay. Ms. Mccallister. 

MS. MCCALLISTER: I'm sorry. I sort of missed that. 

22 Ms. Pinnock is gonna check her notes about who was present 

23 at the plea and---

24 

25 

THE COURT: He says he has a sister named Tara -­

THE WITNESS: Pamais. 

12 



67

1 

Gary Thomas - Direct examination 
by Ms. Moody 

THE COURT: -- maiden name Thomas. And so it could 

2 be---

3 

4 

MS. MOODY: Erica. 

THE COURT: I mean it does say Erica, but Tara and 

5 Erica are similar enough that the court reporter could have 

6 made a mistake. I only interrupted because I'm fairly good 

7 friends with someone named Erica Thomas---

8 

9 

THE WITNESS: Yes, ma'am. 

THE COURT: ---and I just wanted to make sure it wasn't 

10 the sister and there's no problem here. 

11 

12 

13 

THE WITNESS: Yes, ma'am. 

MS. PINNOCK: I have Tara in my notes. 

THE COURT: okay. And Tara and Erica are similar 

14 enough that I guess that's a typo in the transcript. 

okay. I just---

THE WITNESS: Yes, ma'am. 

THE COURT: ---wanted to make sure I didn't 

disclose some relationship to your sister or---

THE WITNESS: Yes, ma'am. 

THE COURT: ---et cetera. 

15 

16 

17 

18 

19 

20 

21 

22 

okay. so, I'm sorry, Ms. Moody. continue. 

MS. MOODY: okay. Thank you, Your Honor. 

23 Mr. Thomas, I believe we were discussing the 

24 indictments. 

25 A Yes, ma'am. 

13 
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1 Q And you stated in the record that you compared the 

2 signatures on the indictments. 

3 A 

4 Q 

That's correct. 

And you found issue with those indictments, correct? 

5 A Yes, ma'am. 

6 Q okay. And specifically you're talking about the 

7 attempted murder indictment---

8 

9 

10 

11 

12 

13 

A 

Q 

A 

Q 

this 

true 

14 A 

15 Q 

That's correct. 

---and the armed robbery indictment? 

That's correct. 

Okay. And the signature that you're speaking of in 

is the action -- under the action of the Grand Jury 

billed stamp? 

Yes, ma'am, it is. 

okay. And so you felt that your attorney should have 

16 objected to---

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

correct. 

---those signatures? 

correct. 

All right. And this again was a plea? 

Ma'am? 

And this again was a plea? 

Yes, ma'am. 

All right. was there anything else wrong with the 

2 5 indictment? 

14 
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1 A 

2 Q 

3 

4 Q 

No, ma'am. 

Beg the court's indulgence. 

(Pause.) 

As to your armed robbery, are you certain there was 

5 nothing else wrong with the indictment? 

6 A other than both of them have conflict, conflicting 

7 signatures. 

8 Q okay. As to the indictment, in the body of the 

9 indictment, would it -- how it describes the offense---

10 MS. MCCALLISTER: Your Honor, object to the leading. 

11 A Yes. 

12 

13 

14 A 

THE COURT: Overruled. 

okay. 

It states that Gary Wayne Thomas did, along with 

15 codefendants, in Richland County on or above (sic) 

16 August the 23 rd , 2014, while armed with a deadly weapon, 

17 take and carry away the personal property from or in the 

18 immediate presence of Masandra Thomas. 

19 Q 

20 with 

21 A 

22 Q 

23 A 

24 Q 

25 A 

okay. Now, did you have a codefendant charged along 

you on this particular charge? 

NO, I didn't, ma'am. 

okay. So, is that one of the issues---

That's another issue. 

---you have with it? 

Yes, ma'am. 

15 
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1 Q okay. And, to your knowledge, did your attorney 

2 correct that? 

3 A No, she didn't, ma'am. 

4 Q okay. All right. so, outside of the signature in this 

5 particular allegation that along with codefendants, you do 

6 not have any other issues with your indictment? 

7 A 

8 Q 

No, ma'am. 

okay. All right. what else did you -- do you feel 

9 that your attorney did not do in your case? 

10 A Prior to hearing, counsel failed to have indictments 

11 squashed for attempted murder due to the fact she was well 

12 aware that the Applicant and victim were husband and wife, 

13 and that the Applicant should have been charged with 

14 criminal domestic violence high, aggravated nature. In 

15 order---

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

okay. 

Supporting 

All right. 

Yes, ma'am. 

All right. 

facts. 

well, let me ask you the question. 

so, did you have an opportunity well, 

21 what opportunity did you have with your attorney to discuss 

22. your charges as it relates to whether you were charged 

23 appropriately? 

None. 24 A 

25 Q when did you realize or when did it come to your 

16 
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1 attention that maybe your charge should of been something 

2 else? 

3 A well, concerning I've been incarcerated almost four 

4 years, I've had ample time to review all my issues and my 

5 indictments and so forth. so, that's when it came to my 

6 attention. 

7 Q okay. so, it wasn't during the time you were being 

8 represented by Ms. Pinnock? 

9 A 

10 Q 

No, ma'am. 

All right. so, what facts -- you were getting ready to 

11 read some facts? 

12 A 

13 Q 

14 A 

Yes, ma'am. 

what facts do you allege support a different charge? 

In order for an indictment to be one of a domestic 

15 nature in violation of the criminal domestic violence laws 

16 of this state, the alleged offender must meet a certain 

17 criteria according to south Carolina Code subsection 

18 16-25-10-65. Household member is defined as follows. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

okay. 

we---

okay. well, you don't have to define--­

Yes, ma'am. 

---the household, but you're, you're stating that it's 

24 the CDV statute, and you discovered that from your research? 

25 A Yes, ma'am. 

17 
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1 Q All right. so, at anytime during the representation by 

2 Ms. Pinnock were you presented with any plea offers to 

3 different charges or another charge? 

4 A well, there was an offer for 25 years that's indicated 

5 in the transcript and---

6 Q 

7 A 

8 Q 

But for what charge? 

Both charges. 

okay. so, I'm, I'm trying to get to there were no 

9 other charges discussed, no changing -- other than changing 

10 it to what you ultimately pled to attempted murder? 

11 A 

12 Q 

Yes, ma'am. 

okay. so, at what point did you discuss any kind of 

13 defense with your attorney? 

14 A well, I asked her after -- well, this would go into my 

15 next claim. 

16 Q 

17 A 

okay. 

okay. You want me to finish this supporting -- oh, I 

18 mean go into that next claim? 

19 Q well, with respect to giving the case -- well, not the 

20 case, but the statute number, the Judge is aware---

Yes, ma'am. 

---of the statute numbers. 

Yes, ma'am. 

21 A 

22 Q 

23 A 

24 Q You don't have to define that for her, but do you -- if 

25 you have any other facts. 

18 
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1 A 

2 Q 

3 A 

Pertaining to that claim, no, ma'am. 

okay. so, your next claim is counsel--­

counsel failed to move to make a motion for a 

4 continuance during plea hearing in order to do a independent 

5 examination into the alleged accusation that was stated by 

6 the solicitor, which was on Transcript Page 10, Lines 7 and 

7 9, that the victim of the pointing and presenting was the 

8 Applicant's first wife. counsel goes on record, Transcript 

9 Page 15, Line 5 th rough 8, stating "we have not discussed 

10 that with the solicitor whatsoever about, you know, with the 

11 pointing and presenting, who the victim was in that case. 

12 None of that." Statement made by solicitor helped bolster 

13 the Judge decision. 

14 Q All right. so, that issue is it relates to your 

15 prior record? 

Yes, ma'am. 16 A 

17 Q okay. And you wanted your attorney to object to that 

18 or ask for a continuance? 

Yes, ma'am. 19 A 

20 Q All right. In the record, as you read it, she did 

21 object to it. 

22 You agree with that? 

I don't recall. 

You just read it. 

23 A 

24 Q 

25 A I mean -- I'm sorry. Yes, ma'am. 

19 
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1 Q All right. so, she objected, but you felt that she 

2 should of taken it a step further and continued 

3 A 

4 Q 

5 A 

6 Q 

And that's correct. 

-- to investigate that particular charge? 

Yes, ma'am. 

when you met with her and your attorney and gave her 

7 your background, did you not share your prior record with 

8 her? 

9 A No, ma'am, I did not. As far as that charge right 

·10 there, I did not. I don't recall sharing it with her. 

11 Q 

12 A 

13 Q 

And is there a reason why? 

well, as I recollect, I don't think it was asked of me. 

okay. so when -- all right. So, are you testifying 

14 that your attorney did not ask you for your prior record? 

15 A 

16 Q 

To my recollection I don't think so. 

All right. Did you have an opportunity to review your 

17 rap sheet with your attorney? 

18 A 

19 Q 

20 A 

21 Q 

Yes, we did. 

Okay. 

I think so. 

All right. Do you recall -- what, if anything, do you 

22 recall on your rap sheet related to this particular charge 

23 with your ex-wife? 

24 A 

25 Q 

There was a criminal domestic violence charge. 

And so when discussing your prior record that -- each 

20 
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1 individual charge, what, if anything, did your attorney ask 

2 you about those particular charges? 

3 A How did I plead. I told her that I, I came in and pled 

· 4 guilty to those charges. 

5 Q okay. what facts did she ask in terms of the actual 

6 underlying charge? 

7 Did she ask you about any facts? 

8 A 

9 Q 

Not to my recollection. 

All right. And so, in court that day, were you aware 

10 that the solicitor would use your prior record or discuss 

11 your prior record with the court? 

12 A 

13 Q 

M A 

15 Q 

No, I wasn't sure. 

okay. 

I wasn't sure that she would. 

And so, when your attorney objected, you felt that --

16 well -- so, are you testifying, when your attorney objected, 

17 you felt that she should have moved for a continuance---

18 A 

19 Q 

20 A 

21 Q 

Yes, ma'am. 

---to discuss those charges? 

Yes, ma'am. 

okay. Did you mention anything or did you say anything 

22 to your attorney at that time about it? 

23 A 

24 Q 

25 A 

No, I didn't, ma'am. 

okay. Did she say anything to you about it? 

No, she didn't. 

21 
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1 Q okay. And so what you're testifying here today is that 

2 you feel that -- well, are you -- what are you testifying as 

3 to the Judge's -- the impact it had on the Judge? 

4 A well, I felt like that she should have objected to what 

5 the solicitor has said further during independent 

6 examination to whom that person was because, like I said, I 

7 think it bolstered the Judge's decision stating that it was 

8 a first wife. 

9 Q okay. All right. And did you, after your plea, did 

10 were you able to discuss this particular pointing -- it's 

11 pointing and presenting, correct? 

12 A 

13 Q 

14 A 

15 Q 

Yes, ma'am. 

Did -- were you able to discuss that with Ms. Pinnock? 

No, ma'am. 

During the motion 

16 to Reconsider, had you 

well, the hearing for the Motion 

did you share anything about the 

17 charge then with Ms. Pinnock? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

No, ma'am. 

Did she ~sk you any questions? 

No, ma'am, she did not. 

All right. Is there anything else you would like to--­

Yes. 

---tell the court about that particular allegation? 

supporting facts. 

Okay. 

22 
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1 A Prosecutor failed to supply Applicant with the Brady 

2. material, which is evidence in prosecutor possession or 

3 knowledge that is favorable to the defense, and material to 

4 quit or punishment which totally violated my due process 

5 according to Brady versus Maryland, and the holding that 

6 suppression of evidence by the prosecutor or prosecution 

7 denied due process as well as Rule 3.8(a)(d), special 

8 responsibilities of a prosecutor. Documents submitted to 

9 the clerk of court referring information that was not 

10 included in its motion to discovery. That's an exhibit. 

11 Q 

U A 

13 Q 

okay. so, this is a different issue. 

Same issue. 

The same issue. 

14 so, we'll just put that kind of in just some regular 

15 terms. 

16 A 

17 Q 

Yes, ma'am. 

Are you saying that the information about the pointing 

18 and presenting was on -- the prosecutor had documentation of 

19 that? 

20 A 

21 Q 

That's correct. 

okay. And, at the plea, the prosecutor handed 

22 something up to the Court. 

23 A well, she acknowledged that in court and I felt that 

24 this information should have been given to my attorney at 

25 the time. 

23 
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1 Q well now let's be clear. Either she just spoke about 

2 it on the record --

3 A uh-huh. (Affirmative). 

4 Q -- or she had a actual physical I mean a, a tangible 

5 document that she handed to the court. 

6 A 

7 Q 

8 A 

9 Q 

I'm not sure. 

okay. so you saw her talking to the Judge, correct? 

Yes, ma'am. 

okay. And at the time that she talked about your prior 

10 record, she -- are you saying she did not hand anything or 

11 she did hand something to the Judge? 

12 A It's possible that she did hand something to the Judge. 

13 I'm not sure. I, I do not recollect. 

14 Q okay. All right. so, going on that same issue, at --

15 the bottom line is you wanted your attorney to investigate 

16 it further? 

17 A 

18 Q 

Yes, ma'am. 

okay. And, by investigating it, you feel like she 

19 should of asked for a continuance? 

correct. 20 A 

21 Q okay. All right. Are there any other facts related to 

22 this particular claim? 

No, ma'am. 23 A 

24 Q okay. what -- could you please state for the Court 

2 5 your next issue? 

24 
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1 A During motion to consider sentence, counsel failed to 

2 stipulate any grounds that would have been favorable in 

3 obtaining relief during this hearing. This were her last 

4 opportunity to bring forth any and all of my issues. 

5 Q 

6 A 

7 Q 

so, during the Motion to Reconsider your conviction 

Yes, ma'am. 

-- you wanted your lawyer to offer up more information 

8 to the COLI rt? 

9 A 

10 Q 

Yes, ma'am. 

okay. And do you recall what she said to the court 

11 about your sentence? 

12 A I know one statement she made she said she found it 

13 very unreasonable to hear that I received 40 years for those 

14 charges. 

15 Q 

16 

17 A 

18 Q 

so, let's talk about that. 

The amount of time that you received--­

Yes, ma'am. 

---on your charges, your attorney informed the Court 

19 that she thought the sentence was a bit much? 

20 A 

21 Q 

Yes, ma'am. 

okay. And going into your plea, what had you discussed 

22 about the possible sentencing range you could receive? · 

23 A well~ like I stated, I was under the impression that, 

24 by going in, you know, pleading, that the Judge would be 

25 lenient to the 10 to 15 years that we was asking for. 

25 
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1 Q okay. so but what did you discuss about the possible 

2 sentencing range that you were exposed to on pleading to the 

3 two charges? 

4 A what she mentioned that, even if we turn down the 25 

5 years, that the solicitor would come in there asking for 30 

6 years. 

7 Q 

8 A 

9 Q 

okay. And that's on the attempted murder? 

That's on both charges. 

okay. so, you-all discussed your plea in terms of --

10 in light of you turned down the offer for 25 years? 

11 A 

12 Q 

Yes, ma'am. 

correct? 

13 And so, in essence, you pled straight up without a 

14 recommendation or negotiation with the State? 

15 A well, at that time I didn't understand what she meant 

16 by that, you know, pleaing, you know, straight up. so, I 

17 just took her at face value that she, in her representation, 

18 would, you know, represent, represent me to the best of her 

19 knowledge. 

20 Q okay. so -- and, and it's not -- I'm -- I guess now 

21 you understand what pleading straight up is? 

22 A 

23 Q 

correct. 

okay. Meaning the solicitor did not tell the court any 

24 deal that you worked out with the State, correct? 

25 A Yes, ma'am. 

26 
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1 Q okay. And so understanding that you were pleading 

2 straight up, you were exposed to the sentencing range for 

3 the particular charges? 

4 A That's correct. 

5 Q okay. And those two charges being -- they were 

6 attempted murder? 

7 A Yes , ma' am. 

8 Q All right. And armed robbery? 

9 A Yes, ma' am. 

10 Q All right. And, on the attempted murder, you 

11 understood that the Judge could sentence you up to 30 years? 

12 A 

13 Q 

Yes, ma'am. 

And, on the armed robbery, the Judge could sentence you 

14 up -- from 10 to 30? 

15 A 

16 Q 

correct. 

okay. And with that -- knowing that, you went before 

17 the court understanding that you-all were gonna ask for 10 

18 to 15 years? 

19 A 

20 Q 

That's correct. 

okay. And what specifically did you-all -- what did 

21 you and your attorney discuss that led you to believe that 

22 it would be 15 -- 10 to 15 years that the Judge would 

23 sentence you? 

24 A well, prior to plea hearing, Applicant plea was induced 

25 by counsel's strategy, which was based primarily on the fact 

27 
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1 that she and her colleagues had brain stormed Applicant's 

2 case and that she did not see how Applicant would fair in an 

3 open court, that it would probably be in the best of 

4 Applicant's interest to plea considering that the Judge was 

5 fairly new to the bench, and had not been tainted by the 

6 solicitor's office, and, therefore, may be lenient to the 

7 request of 10 to 15 years as stated on record. 

8 Q okay. And so, based off of that advice, you went 

9 forward with a plea, turned down the 25 years? 

W A 

11 Q 

That's correct. 

okay. But you understood that going in front of the 

12 Judge without a plea offer -- well, without a recommendation 

13 or a negotiation, you were exposing yourself to possibly 60 

14 years? 

15 A 

16 Q 

At well, not at that time, but I realize it now. 

okay. All right. And, at the least, the 10 on the 

17 armed robbery? 

18 A 

19 Q 

Yes, ma'am. 

All right. And so what did you ask your attorney about 

20 turning the offer down? 

21 A well, I think it's in the transcript stating that I did 

22 not actually, you know -- I said that well, let's, let's go 

23 and see what the Judge would say, you know, as far as would 

24 she be lenient to the 10 to 15 years. 

25 Q But I'm asking you what did you -- I mean like what 
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1 questions did you have for your attorney as you listened to 

2 her tell you to turn -- well, listened to her advise you as 

3 to the amount of time y'all would ask for 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

well---

-- if that makes sense? 

No, can you repeat the question and re--­

So, I'm trying to get---

---rephrase it. 

I'm 

10 question 

so, did you have -- I guess my question is what 

did you question the 10 to 15 years or did you 

11 just say okay, let's go see what the Judge will do? 

12 A 

13 Q 

Let's go see what the Judge would do. 

okay. All right. So, is -- going back to the Motion 

14 to Reconsider, you're stating your attorney did not give any 

15 factors --

16 A 

17 Q 

18 A 

19 Q 

That's correct. 

-- of why the Judge should reconsider a sentence? 

That's correct. 

okay. what other factors do you think she should of 

20 given? 

21 A well, considering that it was a criminal domestic 

22 violence high and aggravated nature, she should have brought 

23 forth that, and, the pointing and presenting, she should 

24 have brought forth that, and that the solicitor stated that 

25 she wasn't looking for the sentence to run consecutive but 

29 



84
Gary Thomas - Direct examination 
by Ms. Moody 

1 to run concurrently, which was stated in the, the, the 

2 record. 

3 Q 

4 A 

In the plea? 

Yes, ma'am. 

5 Q okay. so -- okay. You said generally you wanted your 

6 attorney to talk about the pointing and presenting. 

7 what specifically did you want her talk -- to talk 

8 about on the pointing and presenting? 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

That it wasn't my first wife. 

okay. well, who was the pointing and presenting with? 

It was a male. 

okay. Did you tell that to your attorney? 

well, we never discussed that. 

All right. And the other issue you discussed, you 

15 mentioned, I'm sorry, that your -- you wanted your attorney 

16 to explain to the judge was the--? 

17 A 

18 Q 

19 A 

20 Q 

Criminal domestic violence high and aggravated. 

okay. That's as to the charge? 

Yes, ma'am. 

All right. so -- but you realize that you were before 

21 the court on attempted murder and the armed robbery --

22 A 

23 Q 

Yes, ma'am. 

-- correct? 

24 so, explain to the Court why she should of mentioned 

25 the criminal domestic violence. 
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1 A cause I felt that the charge was over -- I was 

2 overcharged on the attempted murder charge that, according 

3 to, you know, Statute 16-25-10, criminal domestic violence 

4 high and aggravated nature, that's the charge I should have 

5 been charged with from the beginning. 

6 Q okay. And other than being a family household member, 

7 what other basis would you say that -- I mean you've said 

8 you were overcharged. I'm not sure what I -- you, you mean 

9 by that. 

10 MS. MCCALLISTER: okay. Your Honor, I just -- I have 

11 to enter an objection to this. I, I understand he's trying 

12 to put his allegations out there, but I think she's asking 

13 him about legal issues and legal conclusions that he maybe 

14 can not---

15 MS. MOODY: I just want to hear -- what I'm trying to 

16 get to is not asking him a legal conclusion. He has a 

17 reason why he felt he should of been charged with it, and I 

18 just wanted him to tell me the facts of what -- why he 

19 should be charged with it. 

20 THE COURT: so, your objection is overruled. I, I 

21 think I understand where Ms. Moody's going. 

22 Q So, can you please tell the court why you think your 

23 attorney should have -- well, excuse me. Let me go back. 

24 

25 A 

You said you overcharged? 

Yes, ma'am. 
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1 Q Are you talking about as to the sentence or what, what 

2 are you talking about? 

3 A The charge itself. The attempted murder charge. 

4 Q so, do you feel that you would of gotten a lesser 

5 sentence if it was CDV? 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q 

Yes, ma'am. 

Okay. So, CDV just 

No. 

CD---

criminal domestic high 

okay. And what is the 

a regular CDV? 

and aggravated nature. 

sentencing range you -- do you 

12 recall? 

13 A I think it's anywhere between 10 to 20 years. I'm 

14 not---

15 Q 

16 A 

17 Q 

18 A 

19 Q 

okay. 

---actually sure. 

so, you wanted something less than 30? 

Correct. 

okay. And do you realize that your attorney did the 

20 Motion to Reconsider to get you something less than 30? 

21 A 

22 Q 

Yes, ma'am. 

okay. And so what other -- I mean I guess I'm trying 

23 to understand why telling the Judge about CDV would have 

24 made a difference if your only concern was the time. 

25 A could you repeat that question again, ma'am? 
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1 Q I'm trying to understand why was it important for your 

2 attorney to mention the CDV high and aggravated nature 

3 A Yes, ma'am. 

4 Q -- when the what you were concerned about was the 

5 amount of time that you received? 

6 A I think it would of been a big difference in the, in 

7 the time that I received if she had of mentioned it. 

8 Q okay. Is there any other mitigating circumstances or 

9 facts that your attorney failed to mention to the court than 

10 the Motion to Reconsider? 

11 A 

12 Q 

13 A 

14 

15 A 

16 Q 

No, ma'am, that's it. 

All right. Do you have any other issues for the court? 

Excuse me. 

(Pause.) 

other than a conclusion, ma'am. 

so, one point you did not go back to was you had -- you 

17 don't remember having a defense discussion with your 

18 attorney? 

19 A Not to my recollection as far as a, a detailed defense. 

20 Not to my recollection, ma'am. 

21 Q All right. All right. So, now based on all of this, 

22 you -- your attorney didn't do certain things as you have 

23 relayed to the court. 

24 A 

25 Q 

Yes, ma'am. 

How has this -- your attorney's failure to do those 
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1 things caused you harm? 

2 A well, 40 years for me at the age of 55 is a life 

3 sentence within itself, and I truly believe that, if we had 

4 went to trial, the outcome would of been totally different. 

5 Q 

6 A 

7 Q 

so, it was the amount of time that you received? 

Yes, ma'am. 

okay. And is there any other harm that you suffered 

8 due to your attorney's ineffective assistance of counsel? 

9 A 

10 Q 

No, ma'am. 

All right. And what relief are you seeking from the 

11 court? 

12 A 

13 Q 

14 A 

15 Q 

16 

17 A 

18 Q 

A new hearing. 

A new--­

Trial. 

---trial. 

Okay. 

A trial. I'm sorry. A trial. 

All right. You want a new trial, and do you understand 

19 that, if you are successful in this PCR hearing, you start 

20 over? 

21 A 

22 Q 

correct. 

Are you aware that that means any plea offers, 

23 negotiations that you-all had with the solicitor's office, 

24 you're not entitled to that? 

25 A Correct. 
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1 Q And, outside of that, is there anything else you would 

2 like to relay to the Court about your attorney's ineffective 

3 assistance of counsel? 

4 A No, ma'am. 

5 Q Thank you. No further questions. Please answer any 

6 questions the State may have. 

7 A Yes, ma'am. 

8 

9 

THE COURT: Ms. Mccallister. 

MS. MCCALLISTER: Thank you, Your Honor. 

10 CROSS-EXAMINATION 

11 BY MS. MCCALLISTER: 

12 Q okay. Mr. Thomas, you -- do you recall the day that 

13 you went in front of the Judge to do this plea? 

14 You remember going into, into the courtroom? 

15 A 

16 Q 

Yes, ma'am. 

okay. And do you remember the Judge kind of having a 

17 conversation with you and asking you some questions? 

18 A 

~ Q 

correct. 

okay. And the Judge explained to you the potential 

20 sentences that you could be facing, correct? 

21 A 

22 Q 

That's correct. 

And you knew that, when you went in there, that you 

23 were pleading to this armed robbery, and you were pleading 

24 to attempted murder, not a CDV? 

25 A Yes, ma'am. 
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1 Q okay .. And you told the Judge that that was what you 

2 wanted to do? 

3 A Yes, ma'am. 

4 Q okay. And you -- I think you said to Ms. Moody you 

5 wanted to do that. 

6 You, you were aware of this 25 year offer that was out 

7 there. 

8 A 

9 Q 

10 A 

11 Q 

Yes. 

And you turned that down? 

Yes. 

Because you wanted to go in and ask the Judge for 

12 something in the 10 to 15 year range? 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

That's correct. 

okay. And your attorney actually did that, correct? 

Yes, ma'am. 

okay. But the Judge didn't go for it? 

Yes, ma'am. 

okay. And then when the Judge didn't go for it, your 

19 attorney pretty much immediately filed a Motion for 

20 Reconsideration, correct? 

21 A 

22 Q 

23 A 

well -- . 

Within a few days. 

somewhat. But I wasn't really aware that she was doing 

24 that. As she stated, she said that Gary, Gary didn't know 

25 that I was doing this. So, obviously I didn't have any 
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1 knowledge of this until after the fact. 

2 Q okay. But you don't have an issue with the fact that 

3 she filed that Motion for Reconsideration. You wanted her 

4 to. 

5 You wanted reconsideration, correct? 

6 A well, she filed it based upon what she felt I needed. 

7 I didn't know anything about this Motion to, Mbtion to 

8 Reconsider until after the fact. 

9 Q okay. so, you're saying, when you were -- when, when 

10 you were brought to court that day for the Motion for 

11 Reconsideration, you didn't know what was going on? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

Yes, I did. I did know. 

Okay. 

Yes. 

So, you knew that it had been filed? 

Yes, ma'am, I thought she was talking about, you know, 

17 doing the, the plea hearing. I'm sorry. 

18 Q No. 

19 okay. so, after the plea hearing, your attorney told 

20 you she was gonna file this Motion for Reconsideration? 

No, she did not tell me. 21 A 

22 Q okay. she told you about it after she actually had 

2 3 al ready fi led it. 

24 A well, actually I received the latter statement she had 

25 done that. 
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1 Q okay. okay. so, when you showed up that day, you 

2 weren't surprised by what you were coming here for? 

3 A No, ma'am, I wasn't. 

4 Q okay. okay. And you had a chance to speak at your 

5 plea, correct? 

6 A 

7 Q 

Yes, that's correct. 

And you had a chance to speak at the Motion for -- at 

8 the hearing on the Motion for Reconsideration. 

9 A 

w Q 

11 

Yes, ma'am. 

correct? 

okay. And you chose to spoke to the -- you chose to 

12 speak to the Judge, correct? 

13 A 

14 Q 

15 A 

Well---

At the plea. 

At the plea, I, I, I spoke, but I was advised by my 

16 attorney then not to, you know, speak---

17 Q 

18 A 

19 Q 

okay. 

---at the Motion for -- Motion for Reconsideration. 

okay. But all these issues that you've brought up with 

20 things that you thought your attorney should do about the 

21 indictment, and this charge, that -- something that the 

22 solicitor said, when you had your chance to speak, you 

23 didn't bring those issues up to the Judge, did you? 

24 A 

25 Q 

well, during the motion for--­

No, during the plea. 
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1 A 

2 Q 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

your 

well, during the plea, no, I didn't. 

okay. I think that's all the questions I have. 

THE COURT: 

MS. MOODY: 

THE COURT: 

lawyer. 

THE WITNESS: 

THE COURT: 

okay. Anything further, Ms. Moody? 

No, ma'am. 

All right. You can go sit back next to 

Thank you, ma'am. 

Thank you. 

Any additional witnesses, Ms. Moody? 

MS. MOODY: No, ma'am. 

THE COURT: Ms. Mccallister. 

MS. MCCALLISTER: Thank you, Your Honor. 

13 Your Honor, the State would call Tracy Pinnock. 

14 TRACY PINNOCK, being first duly 

15 sworn, testified as follows: 

16 THE CLERK: Thank you. Have a seat 1n the witness 

17 stand please. 

18 (WHEREUPON, the witness complies.) 

19 

20 

THE CLERK: State your name for the record. 

THE WITNESS: Tracy Pinnock. 

21 DIRECT EXAMINATION 

22 BY MS. MCCALLISTER: 

23 Q Ms. Pinnock, did you represent Mr. Thomas on the 

24 charges that we're here about today? 

25 A I did. 
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1 Q And how did you come to represent him? 

2 A well, I was appointed to represent Mr. Thomas on his 

3 case. He was originally arrested around August 23 rd of 

4 2014. when I went to meet with him initially, he informed 

5 me that he was being represented by Mr. Roberson. so, I did 

6 not go back and see Mr. Thomas until November. At that 

7 point he contacted my office and said that he was not 

8 retaining counsel. so, when we got that confirmation from 

9 Mr. Thomas and Mr. Roberson, I went back to meet with him in 

10 November. 

11 Q okay. And can you explain just sort of briefly the 

12 facts of this case and how this arose? 

13 A sure. So, Mr. Thomas was charged with attempted 

14 murder. Initially he was not charged with armed robbery I 

15 don't believe. I think that was a directly presented 

16 indictment, but the allegations were that Mr. Thomas had 

17 assaulted his estranged wife with a 2X4 in her front yard or 

18 the front yard of her parent's home. Ms. Thomas suffered 

19 pretty significant injuries, was in the hospital for 

20 approximately three months, and that's kind of the minimum 

21 basis for the allegations. 

22 Q okay. And then what was the basis of the armed robbery 

23 charge? 

24 A oh, it was reported that Mr. Thomas had taken his 

25 estranged wife's purse after the assault, and left the scene 
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1 with it. so, that's where she -- that's why she directly 

2 presented the armed robbery. 

3 Q okay. And did you talk about these two charges with 

4· Mr. Thomas during your meeting with him? 

5 A I did. 

6 Q 

7 

8 A 

okay. How many times did you meet with him total? 

Do you know? 

Approximately, approximately 11 times is what I have 

9 documented. Again, my first initial meeting was in 

10 September. I did not go back to see him until November. 

11 so, around 11 times between November and when he pled. 

12 Q 

13 A 

okay. And did you discuss discovery with him? 

Yes, we did. we went over I did not receive the 

14 discovery because I was not the solicitor's office did 

15 not have me as the attorney of record. so, when I -- when 

16 we reinitiated contact with Mr. Thomas, it looks like I got 

17 the discovery at some point in the -- late November, early 

18 December. I took the discovery down to the jail for our 

19 initial review in January of '15. 

20 Q okay. And did you discuss any defenses that Mr. Thomas 

21 might have to these two charges? 

22 A we discussed a lot about Mr. Thomas' case. As far as 

23 defenses go, I can't say that, you know -- what we pretty 

24. much -- the, the basis of most of our conversations were the 

25 allegations of infidelity in the relationship, and, you 
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1 know, kind of the actions and the concerns leading up to the 

2 incident date. 

3 It was made aware to me early on that Mr. Thomas wanted 

4 to try to resolve his case outside of trial. we did discuss 

5 trial later on during my representation. That was around 

6 the time where the solicitor made the offer, and we 

7 discussed either, you know, pleading to something or going 

8 forward at trial. But that's really the only time that 

9 trial -- a, a serious conversation about going to trial came 

10 up was after they started making or after they made that 

11 initial offer. 

u Q 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

~ Q 

20 A 

okay. And the initial offer was 25 years? 

Yes. 

Is that right? 

Okay. 

And that is the only offer that she made in this case. 

okay. And he turned that offer down? 

Yes. 

Do you recall his reasoning for doing so? 

Let me see what I have written down. According to my 

21 notes, he indicated that he did not want to take a solid 25 

22 because he wanted initially to ask for probation. My notes 

23 indicated that I explained to him that we can't ask for 

24 probation for armed robbery because it starts at 10, and his 

25 response was -- that's when we started talking about either 
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1 going to trial or just having the opportunity to ask for 

2 less than 25 during a plea. 

3 Q okay. You heard his testimony here today where we 

4 talked about he felt like he shouldn't have been charged 

5 with attempted murder and it should of been CDVHAN---

6 A 

7 Q 

8 

9 A 

Yes. 

---instead. 

Did you have discussions with him about that? 

I do not recall any conversation we had about the 

10 CDVHAN. 

11 Q 

12 A 

13 Q 

14 A 

okay. He never brought that up to you as an issue? 

No. 

okay. 

I don't have anything in my, in my notes about it at 

15 least. 

16 Q In your opinion, after getting the discovery and 

17 reviewing the file, was the charge of attempted murder 

18 appropriate? 

19 A I mean legal definition wise, they could have you 

20 know, they could charge him with attempted murder. I mean I 

21 guess, by definition, they could of charged, you know, 

22 lesser offenses with the assaults. They could of charged 

23 CDVHAN. But factual, and by definition, they could also go 

24 forward on the attempted murder. 

25 Q okay. so, that was a decision that was made by the 
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1 solicitor's office---

2 A 

3 Q 

4 A 

5 Q 

6 A 

Yeah, I had, had no control. 

---that you don't have any control over? 

No. 

And that your client doesn't have any control over? 

No. 

7 Q okay. And once they filed that indictment for 

8 attempted murder, you talked to him about what that meant, 

9 and what those elements were that they would have to prove 

10 in order to convict him of that? 

11 A 

12 Q 

Yes, we did. 

okay. so, when he went into the plea that day to plead 

13 to attempted murder, he knew what he was doing in terms of 

14 what he would have to admit to. 

15 Is that right? 

16 A Yes. 

17 Q okay. Did he ever bring up this issue to you about the 

18 signatures on the indictments? 

19 A 

20 Q 

No, we never discussed any sort of signature. 

okay. Did you have any reason to believe that there 

21 are -- that the indictments were defective in any way? 

22 A No. 

23 Q okay. I assume -- did you look at those indictments 

24 when you got the file or got discovery? 

25 A we did. And when I say no, I'm, I'm, you know, 
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1 answering your question as far as signature goes. My notes 

2 do indicate that I discussed something about the armed 

3 robbery indictment with the solicitor. I don't have any 

4 details written down about what our conversation was. 

5 Q 

6 A 

okay. 

But I did discuss something about that indictment with 

7 her prior to him coming to court. 

8 Q okay. okay. But the signature issue, he didn't raise 

9 that to you, and that's not something that you thought was 

10 an issue 

11 A 

u Q 

13 A 

M Q 

No. 

-- based on your overview? 

No. 

okay. could the issue that you discussed with the 

15 solicitor have been the issue of the wording of the 

16 indictment that there was a codefendant? 

17 A Yeah, I mean my notes -- yeah, just I discussed 

18 issues with the indictment with the robbery charge. 

19 Q 

20 A 

21 Q 

Okay. 

It would of been the body. 

were you aware, through discovery in your discussions 

22 with the solicitor, that they weren't alleging that there 

23 was a codefendant? 

24 A 

25 Q 

Yes, there's no codefendant involved in this case. 

And did you explain that to Mr. Thomas, that there was 
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1 no codefendant? 

2 A The best I can say is I would -- believe we talked 

3 about that. 

4 Q 

5 A 

6 Q 

okay. 

But there's never been any allegation of a codefendant. 

okay. so, in your opinion, that was just like whoever 

7 was typing up the indictment just made an, an error when 

8 they were typing it? 

9 A 

w Q 

11 A 

u Q 

That's what I believe it was. 

Okay. 

Yes. 

And the factual basis that was presented for that 

13 charge during his plea did not have any allegations of a 

14 codefendant? 

15 A NO. 

16 Q okay. okay. so, you guys -- you, you get to the plea. 

17 He turns down the 25 year offer, and ultimately decides just 

18 to plead straight up. 

19 A Yes. 

20 Q okay. Did you explain to him what that meant to plead 

21 straight up without a recommendation or negotiation? 

22 A I did. I explained that to him at the detention center 

23 prior to him coming to Court, and then I would of explained 

24 it to him again when he got to the courthouse. when I go 

25 through the advice of rights, I discuss, you know, all 
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1 aspects of going in and pleading guilty straight up. I did 

2 explain to him that the solicitor was gonna be asking for 30 

3 years because that's what she told me she was gonna ask for. 

4 so, having that knowledge, I passed that knowledge along. 

5 we then discussed what we were going to ask for because 

6 I advise all of my clients who are entering into what we 

7 call straight up pleas is it's better to ask for something 

8 than to leave it just wide open. 

9 Q 

10 A 

uh-huh. (Affirmative). 

so, he and I discussed what we would be asking for as 

11 far as the sentence goes. 

12 Q okay. And that was 10 years, is that right, or 10 to 

13 15 years? 

14 A 

15 Q 

I believe it was 10 to 15. 

okay. And that was what Mr. Thomas told -- conveyed to 

16 you that he was comfortable with in terms of the sentence? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 

24 A 

25 yes. 

Yes, that's ultimately--­

okay. 

---what we agreed to ask for in holding. 

okay. Mr. Thomas spoke at the plea, correct? 

Yes, he did. 

can you talk about that? 

were you aware that he was going to speak? 

I was aware that he was intending to address the Court, 
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1 Q were you aware of what he was going to say to the 

2 court? 

3 A No, I was not. 

4 Q okay. Did you ask him what he was going to say before 

5 you guys went in there? 

6 A I did. 

7 Q okay. 

8 A I asked him at the jail before he came over to plea, 

9 and then I asked him again that morning, in the holding 

10 cell, what he was planning on saying to the Judge. 

11 Q okay. In your opinion, did Mr. Thomas' presentation to 

12 the Judge have an effect on the sentence that was ultimately 

13 rendered? 

14 A 

15 Q 

16 A 

unfortunately I think it did. 

okay. 

I don't believe that it was expressed in the way that 

17 Mr. Thomas was intending on it -- on, on -- intending to 

18 express himself. so, I do believe it had a negative effect 

19 on his sentence. 

20 Q okay. And did the -- okay. so, you go in there and 

21 the solicitor asks for 30 years like she told you that she 

22 would, correct? 

23 A 

24 Q 

25 A 

Yes. 

And you asked for your 10 to 15? 

Yes. 
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1 Q And Mr. Thomas speaks and then, ultimately, the Judge 

2 decides that it's gonna be 30 and a consecutive 10---

3 A 

4 Q 

5 

6 

7 A 

8 

9 A 

Correct. 

---right? 

Did the judge explain her reasoning for that too? 

Do you recall? 

If -- I can go back and check. Give me a second. 

(Pause.) 

I don't personally recall -- I mean the transcript that 

10 I have does not say that she explained anything at that 

11 point. 

12 Q 

13 A 

Okay. 

But she did, when we came back for the Motion to 

14 Reconsider, address her reasonings for giving that kind of 

15 sentence. 

16 Q okay. And maybe I'm -- maybe I'm getting myself 

17 confused but okay. so, let's, let's just stop there and 

18 talk about that then. 

19 so, she gives this 40 year sentence. 

Yes. 20 A 

21 Q And you filed a Motion for Reconsideration within a few 

22 days after the plea. 

23 Is that right? 

24 A Yes. 

25 Q okay. Did you tell Mr. Thomas that you were gonna file 
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1 that motion? 

2 

3 

4 

5 

6 

A r don't recall ever telling him that I was going to. 

Q Okay. 

A But I just filed it. 

Q okay. Did you let him know you had filed it once it 

was filed? 

7 A Yes , I did. 

8 Q okay. Did he ever -- did you have a chance to talk to 

9 him before that motion was heard about what -- to explain to 

10 him what the motion would be about? 

11 A I spoke to him in the holding cell on the day that the 

12 motion was scheduled for before coming up to Court. 

13 Q 

14 A 

okay. And what did you tell him about the motion? 

I mean I would have just explained to him what the 

15 motion was for and why I filed it .. 

16 Q 

17 A 

okay. 

And then we discussed some of the things that we were 

18 going to be talking about, and there was some phone calls 

19 that the solicitor had informed me that she was gonna be 

20 presenting to the Judge during the motion. so, he and I 

21 discussed the content of those phone calls. 

22 Q okay. And what was, what was the content of those 

23 phone calls just generally? 

24 A Generally, there was one to his dad, and these were 

25 all these were calls made after the initial plea. 
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1 

2 

If you give me a second, I can go through my notes. 

(Pause.) 

3 A In some of them -- I mean in, in most of them they're, 

4 you know, they're speaking about just their, their faith, 

5 and, you know, not giving -- not losing the faith. 

6 Q well, maybe I can help you out and rephrase the 

7 question. 

8 A 

9 Q 

10 

11 A 

12 Q 

13 A 

M Q 

okay. 

The, the calls that were played, these were jail calls. 

Is that right? 

Yes. 

From him? 

They were calls made from Alvin. s. Glenn. 

From -- to or from him and his family while he was in 

15 jail after the plea. 

16 Is that right? 

17 A Yes. 

18 Q okay. And the solicitor played those calls during the 

19 Motion for Reconsideration because, at that point, the 

20 State -- even though they had only been asking for 30, they 

21 were essentially asking the Judge not to reconsider. 

22 Is that right? 

23 A Yes. 

24 Q okay. And you've discussed those phone calls with him 

25 before he came up to do the motion. 
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Is that right? 

A Yes, I did. 

Q Okay. 

A And I don't believe they were played in court. I 

1 

2 

3 

4 

5 believe she gave them to the judge to listen to after. 

6 Q 

7 A 

Okay. 

But I listened to them, took notes on them, and 

8 discussed them with Mr.---

9 Q 

10 A 

11 Q 

okay. 

---Mr. Thomas. 

so, in your opinion, those phone calls, was there 

12 something in those phone calls that was not helpful to Mr. 

13 Thomas? 

14 A 

15 Q 

16 A 

17 Q 

18 A 

Best I can remember, honestly no. 

okay. 

I mean I didn't think they were that damaging. 

okay. 

so, I didn't -- I mean I don't really understand her 

19 ultimate purpose in those. I didn't think they were that 

20 detrimental. 

21 Q okay. And you were able to present your own arguments 

22 and your own reasoning for reconsideration. 

23 Is that right? 

Yes. 24 A 

25 Q Do you recall kind of what your argument was based on? 
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1 A well, I filed the motion because, you know, this 40 

2 years kind of shocked me. I was not ex -- I was not 

3 expecting it. so, I mean we talked about -- nobody brought 

4 up the fact that there had been a plea offer in the 

5 original, in the original plea. we talked about -- let's 

6 see. 

7 Just from reviewing the transcript, just I think 

8 I brought up that it was going to be, you know, the 

9 equivalent of a life sentence for him based on his age. I 

10 tried to address the issues that I, that I saw when he was 

11 addressing the Judge the first time and I tried to fix it, 

12 and just talking to -- talking about him is the best that I 

13 can recall. 

14 Q okay. And ultimately the Judge kind of then, in the 

15 Motion for Reconsideration, explained the basis for that 

16 sentence? 

17 A 

18 Q 

Yes, she did. 

Is that right? 

19 And her explanation was -- it was partly to do with the 

20 fact that she felt like Mr. Thomas was not showing 

21 appropriate remorse. 

22 Is that right? 

23 A 

24 Q 

correct. That's how I interpreted it also. 

okay. And did Mr. Thomas, when you talked to him that, 

25 that morning before the motion, did he -- did you guys talk 
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1 about the issue of -- that he brought up that he wanted you 

2 to talk about the pointing and presenting charge or the CDV 

3 charge? 

4 Did he talk about that at all? 

5 Do you recall? 

6 A Give me one second. I don't have anything written down 

7 in my notes from that day that we -- about the pointing and 

8 presenting or the CDV. 

9 Q okay. so, to your knowledge, he didn't tell you that 

10 he wanted that addressed in the motion? 

11 A 

12 Q 

No, not that I can recall, no, ma'am. 

okay. And let's talk about that pointing and 

13 presenting issue a little bit. 

14 You did object to the way the solicitor characterized 

15 that charge during that plea. 

16 Is that right? 

17 A Yeah, I mean that's what the transcript says. I didn't 

18 have an independent memory of doing it. 

okay. And you tried to -- you -- but he did have a 

20 previous charge. 

21 Is that right? 

Yes, he did. 22 A 

23 Q okay. So, the issue was only the issue of who the 

24 victim was. Not the fact that there was this previous 

25 charge on his record. 
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1 A correct. He did have a conviction. we just didn't 

2 have any information provided to us that the ·-- you know, 

3 who the victim in that case was, and---

4 Q 

5 A 

okay. 

---I don't recall ever asking Mr. Thomas who the victim 

6 in that case was. 

7 Q okay. And did he -- do you recall him saying that that 

8 was a problem for him or that was an issue for him 

9 A 

10 Q 

11 A 

12 

No. 

-- the way the solicitor characterized that charge? 

No. 

MS. MCCALLISTER: okay. Beg the court's indulgence, 

13 Your Honor. 

14 

15 

16 Q 

THE COURT: Yes, ma'am. 

(Pause.) 

so, when the solicitor said that about that original 

17 charge, you don't recall him asking -- saying to you during 

18 the plea hey, we should move to continue this? 

19 A No. 

20 Q okay. would you -- do you think that would of been a 

21 successful motion had you made that motion? 

22 A 

23 Q 

I, I don't think so. 

okay. when Mr. Thomas went into the courtroom to enter 

24 this plea the first time, whose decision was that? 

25 A It was his. 
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1 Q And he -- do you feel that he understood the charges 

2 that he was pleading to, and the potential sentence that he 

3 was exposing himself to? 

Yes, he did. 4 A 

5 MS. MCCALLISTER: okay. That's all I have, Your Honor. 

6 Thank you. 

7 

8 

THE COURT: cross-examination. 

MS. MOODY: Thank you. 

9 May it please the court. 

10 CROSS-EXAMINATION 

11 BY MS. MOODY: 

12 Q Ms. Pinnock, you're not testifying that it was Mr. 

13 Thomas' responsibility to discern whether or not he should 

14 accept a plea? 

whether it was his responsibility to decide if he was 15 A 

16 going to plea? 

17 Q To accept the plea -- well, let me rephrase it. 

18 A Okay. 

19 Q It wasn't his responsibility to be able to understand 

20 the whether or not he should of accepted the 25 years 

21 versus pleading straight up? 

22 A well, that is his decision and I would of -- I 

23 discussed that with him about what benefits, and, you know, 

24 the consequences, you know, what the evidence in the case 

25· was, what we were working, you know, what we were fighting 
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1 against, and what we had to work with. so, the decision to 

2 accept an offer and not accept an offer is always my 

3 client's decision. 

4 

5 

6 

7 

8 

Q 

A 

Q 

A 

Q 

Right. 

I never 

Okay. 

Yes, I 

okay. 

tell anybody to do anything. 

But you're giving him advice, correct? 

advise him. 

And when you advised him, did you ever think 

9 that you might of advised him to take the recommendation 

10 from the State, but you-all could ask for the 10 to 15 years 

11 as opposed to pleading straight up? 

12 A No, the 25 that was offered to him was a negotiated 

13 sentence. so--. 

M Q 

15 A 

Did you explain that it was a negotiated sentence? 

Yes, I explained to him that his offer was 25 on both 

16 charges, and, during that meeting, again, he said he did not 

17 want to take it so that we could have the opportunity to ask 

18 for less because, in that situation, it was either 25 or 

19 nothing. so, to ask for less, he decided he wanted to go in 

20 straight up after we ended that conversation. 

21 Q so, when you declined the 25, did you make a counter to 

22 the State? 

23 A I don't have anything listed here other than I did 

24 speak with the solicitor to see if she -- if there was 

25 anything that I could do to get her to reduce the attempted 
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1 murder and she said no. 

2 Q Did you counter with a specific offer of a 

3 recommendation versus a negotiated plea of 25 years with the 

4 ability to ask for the 10 to 15 years or whatever sentence 

5 you thought were -- was appropriate? 

6 A Did I ask her for a cap of 25? 

7 No, I don't recall ever doing that. 

8 Q No, I'm not saying a cap. A recommendation of 25 

9 years. 

10 A No, I, I don't recall ever having that conversation 

11 with her, no. 

12 Q so, the only thing that you asked for was or the only 

13 thing you did was you declined the plea offer, correct? 

M A I told her that Mr. Thomas was not accepting the plea 

15 after he said he was not accepting the plea, right. 

16 Q 

17 A 

18 Q 

All right. so, you declined the plea offer? 

uh-huh. (Affirmative). 

All right. And then tell me again what you said in 

19 terms of the charges, just to plead straight up? 

20 A No. so, let me get to that date in my notes. 

21 According to my notes during that meeting, you know, I 

22 relayed the offer to him, which was a 25 on both charges. 

23 He told me that he would rather go in there straight up to 

24 see what happens, and see if we could ask for less. 

25 Q well, let me stop you right there. 
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1 

2 A 

3 Q 

4 A 

Did he tell you straight up? 

Yes. 

so, he used the term straight up? 

Yes, I explained the three different types of pleas, 

5 how we typically categorize them. There's straight up. 

6 There's recommendations and negotiations. So, I explained 

7 that to everybody when we're, when we're talking about 

8 negotiated pleas or recommendations or going straight up.· 

9 At some point he said that he wanted to go straight up or, 

10 you know, be able to ask for probation. I explained to him 

11 that probation wasn't an option because we were starting at 

12 10, and then the conversation ended with him saying that he 

13 wanted to go straight up and see what happens. 

M Q 

15 

16 A 

17 Q 

But what did you tell Megan walker? 

I guess that's what---

uh-huh. (Affirmative). 

Megan walker, what did you tell her in terms of he 

18 declines the plea, and he'll plead straight up? 

19 A I don't, I don't have the exact words that I used when 

20 I was talking to her. I can't answer that. 

21 Q okay. so, you don't recall whether then you gave 

22 another recommendation -- I mean, excuse me, a counter? 

23 A 

24 that. 

25 Q 

I don't have anything written down. so, I can't answer 

okay. so, was that -- that was the only offer I 
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1 believe you testified, correct? 

2 A 

3 Q 

Yes, that's the only offer she ever extended to him. 

All right. And you didn't tell the Judge, during the 

4 plea, about the plea offer that you originally received? 

5 A No, I just, for some reason, didn't bring that up. 

6 Q okay. And you didn't bring up the issue of the 

7 indictment being incorrect to the Judge or the--? 

8 A No. No, there's nothing in the record that says we 

9 talked about the indictment, no. 

w Q And you didn't think it was important to correct the 

11 indictment? 

12 A well, I'm not saying that I -- my note says that I 

13 spoke to Ms. walker about the body of that indictment. what 

14 we talked about and what the conclusion was I don't have 

15 anything written down about. so--. 

16 Q But I'm not talking about what you talked about with 

17 Ms. walker. I'm talking about what you talked about with 

18 the Judge. 

19 At the time that Mr. Thomas was entering his plea, I'm 

20 asking did you not think it was important to note to the 

21 court that the indictment was incorrect as stated that he 

22 had a codefendant? 

23 A I -- the record doesn't say I said anything. I don't 

24 have any explanation I can give you as to why it was not 

25 addressed. 
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1 Q But did you think -- do you think that's important now 

2 to inform the court that the indictment might be incorrect? 

3 A I mean I, I don't, I don't know really how to answer 

4 that. It was never alleged during his case or during the 

5 plea that he had a codefendant. so, I can't say that -- I, 

6 I don't know. That's the best I can say. 

7 Q okay. I'm -- I guess I'm asking that because the 

8 indictment's the official charging paper, and that's the 

9 document, if you went to trial, you'd have to have an 

10 indictment, correct? 

11 A 

12 Q 

Right. 

okay. And so the court is sitting and reviewing the 

13 indictment and going over the charges with the client having 

14 a conversation, and different things that are -- these 

15 things are -- issues. 

16 I'm just saying don't you think that that's important 

17 to inform the court if the State has not informed the Court? 

18 A Yeah, I mean if there's a defect, yes, we probably 

19 should of had it corrected. 

20 Q All right. You earlier testified that -- well, nobody 

21 brought up the 25 years, that there was a 25 year offer. 

22 You didn't bring it up during the plea, and you didn't 

23 bring it up in the Motion to Reconsider, did you? 

24 A I did bring it up in the Motion to Reconsider. I did 

25 not bring it up in the original guilty plea because we were 
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1 asking for less than 25. we did not want her to sentence 

2 him to 25. we wanted less than that. 

3 Q Right. I understand that. 

4 A 

5 Q 

so--. 

But he was facing potentially 60 years, and wouldn't it 

6 have given the court some kind of idea where the State 

7 originally was, and why you decided to accept or come before 

8 the court on a straight up plea? 

9 A I mean I guess it could of had an effect on her. I, I 

10 don't really know, but I did not bring up that offer because 

11 we were trying to get less than that. But I did bring it up 

12 in the Motion to Reconsider. 

13 Q Even though the state offered -- requested 30 years, 

14 that 25 is less than the 30 years, correct? 

15 A correct. But Mr. Thomas had told me he did not want 

16 the 25. so, we were trying to get less. 

17 Q 

18 A 

19 Q 

But he didn't want the 30 either, did he? 

No. 

okay. so, telling the court that the State originally 

20 offered 25 might of like brought her down from the 30 too, 

21 correct? 

22 A I guess it could have. I, I don't really know if she 

23 would of considered it. 

24 Q But you didn't tell the Judge about that until the 

25 Motion to Reconsider, correct? 
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1 A 

2 Q 

Right. I did not bring it up in the original plea. 

All right. And that motion was not successful, 

3 correct? 

4 A 

5 Q 

6 A 

7 Q 

The Motion to Reconsider? 

Right. 

Correct. 

so, when you again hear this is a situation where you 

8 didn't tell somebody something, you didn't tell Mr. Thomas 

9 that you were filing a Motion to Reconsider or discuss the 

10 Motion to Reconsider before you filed it? 

11 A No. So, after the 40 year sentence, I said -- I mean 

12 that was a shock to me. so, I went ahead and filed the 

13 Motion to Reconsider so we could try to go in and get a 

14 lesser sentence cause I felt it was appropriate to ask. 

15 Q okay. But you didn't think it was important to talk to 

16 your client about what else he would of like wanted to 

17 correct or consider 

18 reconsider? 

have the Court consider --

~ A 

20 Q 

21 

22 A 

I spoke to him before we went up into Court. 

But the day of. 

That's the day of, right? 

correct, that morning of, in holding, we discussed what 

23 we were going to present to the Judge, what I was planning 

24 on saying to the Judge. so, I did speak to him before we 

25 went in there. we didn't have any new information to 
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1 provide to the court. It was literally me just trying to 

2 see if the Judge would reconsider it because I considered 40 

3 years kind of a, a shock. 

4 Q so, what, if anything, do you think the pointing and 

5 presenting -- the effect on the judge hearing that? 

6 Do you think that it affected the Judge? 

7 A 

8 Q 

I, I don't know. 

But you thought enough of it to object to it 1n the 

9 record, correct? 

10 A well, that piece that one statement that she made 

11 about who the victim was in the case --

12 Q 

13 A 

uh-huh. (Affirmative). 

-- I had never talked to Mr. Thomas about it. He had 

14 never told me who the victim in that case was. I was 

15 unaware that she was going to be naming an individual from 

16 another case. I knew that she was gonna be reading his, his 

17 record out to the court because that's common practice for 

18 anybody who pleads. But I did not know that she was gonna 

19 be going into specifics. so, that's why I mentioned that we 

20 don't have any information as far as the specifics of the 

21 case. 

22 Q okay. so, after hearing that and your filing the 

23 Motion to Reconsider, you didn't think it would be important 

24 to know the specifics of that pointing and presenting to try 

25 to influence the Judge to give a lesser sentence? 
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1 A 

2 Q 

No, I, I did not address that. 

so, what specifically did, did you think -- what -- I 

3 mean I know, from the transcript, that you gave some 

4 information. 

5 what was your strategy or your thought process as to 

6 what you were gonna say to the Judge to get her to 

7 reconsider the sentence? 

8 A Honestly, my goal was to try to, for lack of a better 

9 term, fix what had been presented by Mr. Thomas. That was 

10 my ultimate goal. 

11 Q 

12 A 

Fix what was presented by Mr. Thomas? 

Yes, ma'am. My personal feeling about it is what -- I 

13 thought things kind of turned for the worse because I tried 

14 to explain to the court that I, I felt that he was 

15 expressing trying to express himself in some way that was 

16 not expressed the way he intended it to. so, I was trying 

17 to assist him in what I. believed he was trying to address to 

18 the court in a I guess be more cohesive or coherent 

19 fashion to see if that would convince her to reduce the 

20 sentence. 

21 Q So, you didn't think that the pointing and presenting 

22 could of also like impacted that situation seeing as this 

23 was a subsequent wife, and it gives off the impression that 

24 this is if he's displeased, that that's a -- he -- it 

25 results in some level of violence? 
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1 A No, I, I did not bring that up. That was not part of 

2 my pl an. 

3 Q so, let me be correct here. You didn't bring up the 

4 issue with the indictment. You didn't bring up the plea 

5 offer that was originally given to Mr. Thomas that was less 

6 than what the State asked for in Court. You did not bring 

7 up or research the issue on the pointing and presenting, and 

8 you did not consider requesting the ability to act -- taking 

9 the -- or you didn't advise the client that he could take a 

10 recommendation and still ask for a lesser time in his 

11 sentence? 

12 A He was not offered a recommendation of 25. He was 

13 offered 25. 

14 Q 

15 A 

Right. 

That's a negotiated sentence. A negotiated sentence is 

16 we can not ask for less. It's an agreed upon number. 

17 Q I can -- I understand that. I'm clear on what a 

18 negotiated versus recommendation is. 

19 I'm saying your counter to the State would of been 

20 we'll take a recommendation of 25, but we want to ask to 

21 ask for something less? 

22 A I don't have anything saying that I ever asked Ms. 

23 walker for what you're describing as a cap of 25. 

24 Q 

25 

Right. 

So---
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1 A 

2 Q 

3 A 

4 Q 

we did not--­

The only---

! don't have anything saying I, I did that, no. 

It was one offer and then it was pleading straight up, 

5 correct? 

6 A 

7 Q 

8 

9 A 

Based on my notes, Mr. Thomas made that decision. 

Right. 

After being advised by you, correct? 

Yes, we discussed it. Again, we talked about the 

10 offer. we talked about the consequences. we discussed 

11 going to trial. He made the decision that he wanted to go 

12 in, plead, and see what happened. 

13 Q Now, earlier you, you testified about discussing, or 

14 maybe that was Mr. Thomas, you discussed the case with your 

15 colleagues. 

16 A Yes. 

17 Q 

18 A 

okay. And what did y'all discuss? 

so, anytime that we have a case that looks like it 

19 might be proceeding to trial or if we just need a second 

20 opinion on something, we have the ability in my office to 

21 bounce ideas off of each other. so, to make sure I was not 

22 missing something or to see if anybody else had any ideas 

23 of, you know, something that I could present as far as a 

24 defense or mitigation, I ran Mr. Thomas' case by one or two 

25 of my colleagues trying to figure out what, what it is we 
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1 could possibly do as far as a defense goes. 

2 So, that's what I mean when I say, you know, I 

3 brainstormed. we discussed it trying to figure out, you 

4 know, what our best course of action would be, what, if any, 

5 legal issues we had just to kind of get an outsider's 

6 opinion cause sometimes a second mind sees something that 

7 you know, an outsider can see more than the person whose 

8 been looking at it for weeks and weeks and weeks. 

9 Q 

W A 

And so what was the outcome of those discussions? 

we -- nobody was really able to come up with a great 

11 theory of defense if we had proceeded to trial. The, the 

12 evidence in the case was not good. so, that's just what we 

13 were left with. 

M Q And so what, if anything, did y'all discuss about 

15 mitigation? 

16 A well, in mitigation, you know, I dis -- I discussed Mr. 

17 Thomas' background with him. I knew---

18 Q But not with him. I'm, I'm saying mitigation with your 

19 colleagues. 

20 If you ran the case by your colleagues --

21 A 

22 Q 

23 A 

24 Q 

25 

uh-huh. (Affirmative). 

-- I'm assuming you might of talked about mitigation 

uh-huh. (Affirmative). 

-- as to trial versus plea. 

Did you-all discuss mitigation? 
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1 A I -- I'm sure we talked about something. I couldn't 

2 tell you exactly what. 

3 Q I mean -- so, I guess I'm trying to get around to how 

4 it became a good decision for him to plead straight up. I 

5 mean after you explained to him, and he made his decision, I 

6 get all that. 

7 A 

8 Q 

uh-huh. (Affirmative). 

But there was no other counter on the 25 negotiated, 

9 and you testified that you did not go back and ask or try 

10 and get another deal. You just said straight up. 

11 A No, I said I don't recall if I had any other 

12 conversations with Ms. walker about any other offers. so, 

13 it was not just to, I guess, back up and clarify some 

14 things, it was not, you know, on September 26th of '15, 

15 Mr. Thomas said that I'm pleading guilty and he was brought 

16 to court the next day. we met a number of times after that, 

17 and, at some point, he told me -- well, we discussed, you 

18 know, why, why don't we just go to trial because there's no 

19 true benefit of pleading. 

20 He told me that he would like to talk to his family, 

21 and then let me know what his final decision was. I went 

22 back and checked on him to see what his final decision was. 

23 He told me, at that point, that he had·decided to plea. so, 

24. it was not a same day oh, we're just going in there and 

25 saying we're not doing this. It was we discussed it. 

69 



124
Tracy Pinnock - Cross-examination 
by Ms. Moody 

I'm---1 Q 

2 A He had some time. He talked to his family, and that's 

3 the decision he came to. I can't explain why he came to 

4 that decision. 

5 Q 

6 A 

7 Q 

Well--­

so --. 

But that's not what I'm getting at. I'm not getting to 

8 the point that he came to that decision. I understand that 

9 it might of been some time. 

uh-huh. (Affirmative). 10 A 

11 Q And I, I didn't mean to imply that there, you know, it 

12 was like one, one discussion and then you come in the 

13 courtroom. That's not what I'm implying. 

14 I'm asking, in terms of going back and forth on plea 

15 offers, you don't necessarily have to give a counter on that 

16 day that you receive the plea offer. 

uh-huh. (Affirmative). 17 A 

18 Q Quite possibly, you don't -- I mean you might come back 

19 a week later, correct---

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

Right. 

---and 

uh-huh. 

And I'm 

so, I'm 

give an offer, a, 

(Affirmative). 

not talking about 

asking you what, 

a counter. 

his thought process. 

if any other solution, did you 

25 present to Mr. Thomas before he ultimately said he was going 
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1 to accept -- he was gonna go forward on a plea and plead 

2 straight up? 

3 A Do you want me to -- I'm not sure if what I have 

4 written down in my notes, but if you give me a minute I can 

5 go back through everything, and see exactly what we talked 

6 about. 

7 Q well, let me just ask you this. 

8 Is it in your normal practice to write down the offers 

9 that you received from the State? 

10 A I typically will get those either through email or 

11 through a conversation. If I get the offers, I will write 

12 them down somewhere so I can make sure to relay it properly 

13 to my client, yes. 

14 Q And, likewise, if you have a counteroffer, you would 

15 write that down too? 

16 A · If we discussed counteroffers, yes, I would of written 

17 that down. 

18 Q All right. And so, here in your notes, the only offer 

19 you discussed with him was a 25 negotiated. There was no 

20 counteroffer, and then there was no other kind of 

21 combination of how to request the 10 to 15 versus the 

22 State's request for 30 concurrent on the record. 

23 A I just need to refer back to see if I wrote anything 

24 down. 

25 (Pause.) 
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1 A No, ma'am, the only thing that I have written down as 

2 far as numbers or, you know, anything that we had planned 

3 was to ask, ask for the minimum concurrent on both charges. 

4 Q 

5 A 

6 

7 Q 

8 A 

And the minimum on the attempted murder is what? 

Is it two? 

I think, I think it's two. 

And you didn't ask for two? 

we couldn't ask for two because he's charged with armed 

9 robbery. so, we can't ask for anything less than 10. 

10 Q okay. so, I guess the correction to your which the 

11 minimum 

12 asking. 

I'm just trying to be clear on what you're 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 

20 

The minimum that we can ask for--­

would of been 10? 

Right, which is---

Based on the armed robbery being the lowest? 

Right. 

okay. All right. No further questions .. Thank you. 

THE COURT: Anything further? 

MS. MCCALLISTER: Just very briefly. 

21 REDIRECT EXAMINATION 

22 BY MS. MCCALLISTER: 

23 Q This 25 year offer, did you negotiate that or did the 

24 solicitor just bring that to you? 

25 How did that come about? 
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Tracy Pinnock - Redirect examination 
by Ms. Mccallister 

1 A No, I, I don't have every conversation I ever had 

2 written down with the prosecutor. so, we were going -- we 

3 had discussed Mr. Thomas' case a number of times, and she 

4 came around to offering him the 25 after a number of 

5 discussions. so, that's how that came up. she didn't just 

6 approach me with it. we had been discussing Mr.-Thomas' 

7 case for some time before that ever happened. 

8 Q okay. so, at that point, you, you had these 

9 discussions with her. so, you kind of knew where she was on 

10 this case. You kind of knew her feeling about this case. 

11 A 

12 Q 

Yes. 

And you said you talked to her about reducing the 

13 attempted murder charge, and she was not willing to do that. 

14 A Yes, she refused and she, she -- my notes say that she 

15 is 100 percent not interested --

16 Q 

17 A 

18 Q 

Okay. 

-- in reducing anything.· 

Based on your discussions with her, did you feel like, 

19 if you had offered a plea to 10 years, that she would of 

20 accepted that as a counteroffer? 

21 A No. 

22 Q 

23 A 

okay. And did you explain that to Mr. Thomas? 

I would have explained that at some point especially 

24 when I brought him the 25 year offer. This was not a 

25 situation that Ms. walker had ever made -- had ever made me 
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Tracy Pinnock - Redirect examination 
by Ms. Mccallister 

1 believe that she was ever going to agree to the minimum. 

2 Q okay. And I think you said you felt that the plea 

3 really turned bad when Mr. Thomas started talking? 

4 A 

5 Q 

correct. 

so that would of been after the solicitor's 

6 presentation? 

7 A correct. 

8 Q Is that right? 

9 okay. so, after that pointing and presenting charge 

10 was brought, you still felt okay after that? 

11 A I, I did. Like -- and I'll keep saying that I, I was 

12 shocked at 40. That's not what I would of expected from a 

13 plea. 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

Right. 

so--. 

which is why you filed the Motion for Reconsideration? 

Correct. 

okay. And during the Motion for Reconsideration, the 

19 Judge indicated, from your recollection or I guess the 

20 transcript -- it's in the transcript, but the Judge 

21 indicated that it had to do with the, with the fact that she 

22 felt like he hadn't shown remorse in his presentation to 

23 her? 

24 A 

25 Q 

That's pretty much what she said. 

okay. Thank you. That's all. 
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1 THE COURT: Step down. 

2 Any additional witnesses from the State? 

3 MS. MCCALLISTER: No, Your Honor. 

4 THE COURT: Ms. Moody. 

5 MS. MOODY: Thank you, Your Honor. 

6 Based on the testimony that you've heard today, I would 

7 ask the court grant the -- Mr. Thomas his relief that he 

8 sought. 

9 In essence, this case appears to be, and this may not 

10 have been stated in the record, and you heard the testimony, 

11 it was not a trial situation based on what counsel testified 

12 that she discussed the case with her -- prior -- with her 

13 colleagues about any possible defenses that could aid Mr. 

14 Thomas in this case. so, basically what it leads to is this 

15 particular case being a plea. 

16 Based on the testimony that was presented, there's 

17 several things that I guess I would imagine or I think that 

18 would cause the defense counsel to be adversarial in the 

19 process because we have a duty to be adversarial in 

20 representing our clients. Adversarial not in the sense that 

21 they're uncivil, but adversarial in terms of trying to do 

22 the best for their attorney (sic), and I thi~k it hinges on 

23 mitigation. 

24 I think, in this particular case, and the testimony 

25 came that nobody brought it up, that's essentially what 
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1 happened here. Nobody brought up anything on behalf of Mr. 

2 Thomas in terms of the objection to the pointing and 

3 presenting, the information was not researched, and I 

4 understand counsel did not look at it on the record and say 

5 specifically because she did not know that the State was 

6 gonna bring up the pointing and presenting and get into the 

7 specific details of it. she neither asked for a continuance 

8 nor did she bring it up in the Motion to Reconsider. Matter 

9 of fact, she didn't tell Mr. Thomas that she was filing a 

10 Motion to Reconsider or even discuss with Mr. Thomas 

11 anything else that he might have wanted the court to know in 

12 reconsidering his sentence. 

13 As you heard the testimony, she was concerned about 

14 what he said in mitigation. Mr. Thomas is not the lawyer 

15 

16 

17 

18 

19 

20 

here. 

of the 

working 

defense 

trial . 

He 

Mr. Thomas is the client. And, granted, by the facts 

case, yes, they were not the best set of facts to be 

with coupled with there was not really a particular 

that could be asserted on his behalf and taken to 

was before the court, and they have been a plea 

21 offer presented to him for 25 years. Granted it was 

22 negotiated. But they're so many different alternatives to 

23 the State having the ability to ask for the 25 and 

24 presenting their case, and then having Mr. Thomas ask for 

25 the 10 to 15 years. whether or not he would of gotten it is 
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1 not up to Megan walker and the State to decide what the 

2 sentence is. And so there were other ways of helping and 

3 aiding Mr. Thomas 1n this case. 

4 But going back to the mitigation point, the plea offer 

5 wasn't brought up. The pointing and presenting issue was 

6 not researched. The Motion to Reconsider was not discussed 

7 with the client until the day of. 

8 So, if there was any other information that Mr. Thomas 

9 could of provided her and assisting in his defense, albeit 

10 to get a lower sentence, it was not presented. In fact, Mr. 

11 Thomas went -- the harm that he has is that he went before 

12 the court on a straight up plea, and he received not a 

13 concurrent sentence, but a consecutive sentence. And I 

14 would say, because nobody brought up or raised issue with 

15 some of the things that were said in the plea, and they 

16 didn't do it in the reconsideration, and granted whatever 

17 Mr. Thomas said in the record that was so impactful (sic) on 

18 the Judge to give him a consecutive sentence, and it was a 

19 shock as the -- Ms. Pinnock said. It was a shock to her. 

20 He still deserved somebody standing in Court with him 

21 offering mitigation to help him accomplish what he thinks is 

22 a reasonable sentence. Granted he might not get it, but 

23 that's what he wanted was 10 to 15 years. 

24 And so, Your Honor, I think that he went in off of a 

25 well, there just was no attempt to be adversarial. state v. 
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1 Ard. There was no attempt to be adversarial on his behalf. 

2 There was a criminal record that was there. There was 

3 no investigation of it, and even at the least, even if you 

4 didn't think to look at it before the plea, during the plea 

5 when the solicitor went into the specific details, there was 

6 no research on it. 

7 And so the defense, whether or not they think that --

8 they agree with whatever's in the criminal record or the 

9 facts or what have you, they still have a duty and 

10 obligation to be adversarial on behalf of the defendant 

11 because the defendant's life, his liberty is at stake. And 

12 so I feel like that was not done here. 

13 Going back to the indictment, the indictment was 

14 incorrect on the armed robbery. It wasn't brought up. I 

15 mean it was brought up to Megan walker, but it was still 

16 allowed to be presented to the Court as it was, incorrect, 

17 and I understand, going into trial, you would have to like 

18 raise those objections or what have you, and that's the 

19 typical thing you would do to move -- quash the indictment 

20 at -- before the jury is struck. 

21 But, in this instance, it still needed to be corrected 

22 because this is the record of the court. It was not even 

23 brought up. 

24 And so I would argue, Your Honor, that the bare minimum 

25 was done on behalf of Mr. Thomas. Even as horrific or ugly 
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1 the facts in this case, he still deserves to have 

2 representation in the courtroom, whether it's a plea or a 

3 trial, in an effort to offer mitigation to give him, you 

4 know, or to try to, or at least ask for the amount of time 

5 that he was facing that he thought and that his attorney 

6 thought maybe was a reasonable sentence. 

7 You heard the testimony from the attorney that they 

8 thought that Judge Gee was gonna be a more lenient judge 

9 because she was new to the bench. I knew Judge Gee. She 

10 was nice as she could be. Matter of fact, we went to the 

11 same high school. But to assume that she's gonna be lenient 

12 after hearing these facts I think is, you know, not 

13 reasonable. I think, after hearing his comments or as bad 

14 as they might have been, to rehabilitate what he said, I 

15 think the least that could of been done, in a Motion to 

16 Reconsider, is everything you got. 

17 Those charges, the pointing and presenting, should have 

18 been researched to explain and correct for the Court. It 

19 left the court with the opinion that he had a pointing and 

20 presenting against another female. 

21 That was not explored. she didn't touch -- she, she 

22 testified she didn't talk to Mr. Thomas unti.l the da:y of. 

23 At that point there was no, there was no time to go back and 

24 try and research that issue. 

25 Further, Mr. Thomas already had received a sentence and 
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1 then the phone records come in, and that, I, I imagine, that 

2 was very impactful as well. 

3 so, Your Honor, I would just say, based on State v. 

4 Ard, that nobody brought it up. It wasn't adversarial. 

5 Even though it -- despite the fact that it was not a trial, 

6 it was not adversarial that allowed the defendant to be able 

7 to appeal to the Judge's decision in her process of 

8 sentencing him. 

9 Thank you. 

10 THE COURT: All right. The Court finds that the plea 

11 counsel was not ineffective in this matter. 

12 To the extent that there was any defect in her 

13 performance, there is no competent evidence before the Court 

14 from which the court could find that there's a reasonable 

15 probability that, but for counsel's errors, he would not 

16 have pled guilty -- the Applicant would not have pled 

17 guilty. That's certainly absent in this case. 

18 But back to plea counsel's performance, I, I don't find 

19 the, the failure on her part or falling below the standard 

20 required of her. 

21 Specifically as t6 the pointing and presenting, you 

22 know, there may have been an error in the description of 

23 that offense stated by the prosecutor. whether Ms. Pinnock 

24 had a duty to research that in advance is not clear, but to 

25 the extent that there was an error, the Applicant was 
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1 standing right there and made no attempt to correct the 

2 error by his own testimony, which is corroborated by Ms. 

3 Pinnock. 

4 As soon as Ms. walker said the pointing and presenting 

5 was against his first wife, so the -- he has a pointing and 

6 presenting conviction from his first wife, the Applicant was 

7 present and heard that. Made no attempt to correct that 

8 either by telling his lawyer to correct it or when he spoke 

9 to the Court himself or on reconsideration. None of that 

10 happened. 

11 The Motion for Reconsideration, it sounds like 

12 something that could be supported in his testimony that the 

13 Applicant wanted even though he may not have known in 

14 advance that it was going to be filed. He wanted it to be 

15 filed, and that's a time sensitive thing. 

16 so, I think had Ms. Pinnock not filed it, whether she 

17 told him in advance or not, he'd be here to claim that she 

18 didn't file it knowing that he wanted a lesser sentence, and 

19 it's clear from the transcript that Ms. Pinnock did what she 

20 could, what she should, and that the Applicant talked 

21 himself into prison for a longer period of time, and Judge 

22 Gee explains that on a Motion for Reconsideration that she 

23 finds no defect in the fact with Ms. Pinnock's performance. 

24 She said that repeatedly. 

25 I draw the same conclusion, and she specifically said 
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1 that she had not expected to give him that sentence until 

2 Mr. Thomas spoke. And so, you know, certainly Ms. Pinnock 

3 can't control what he says. 

4 It was the, you know, impression that ·Judge Gee got of 

5 Mr. Thomas and his mental state that resulted in the 

6 sentence that he received, and Judge Gee even goes through 

7 what plea counsel did and did not do, and Ms. Pinnock, at 

8 one point, blamed herself for maybe requesting a sentence 

9 that was too low, and, and Judge Gee corrects her and says 

10 that had nothing to do with it, and they did discuss the 

11 pointing and presenting conviction although they didn't --

12 there was no correction of the victim, who the victim was in 

13 the Motion for Reconsideration. But Ms. Pinnock highlights 

14 that in talking about it being a very long time, but Judge 

15 Gee is clear that the decision turned on Mr. Thomas' 

16 statement to the court. 

17 As to the indictment, and clearly there's an error or 

18 everyone agrees that there were no codefendants in the armed 

19 robbery, the court finds that that doesn't render the plea 

20 invalid, that the body of the indictment and the statutes 

21 cited thereon are sufficient to have put Mr. Thomas on 

22 notice of the crime that was charged against him, and that 

23 was simply a scrivener's error that would not render the 

24 plea invalid. 

25 If I've missed anything, I'll make sure that I clear it 
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1 up in my written order. But, for all those reasons, the 

2 Application for Post-Conviction Relief is denied. 

3 MS. MOODY: You want to address the CDVHAN? 

4 

5 

6 

THE COURT: oh, I mean that -- okay. The's the CDVHAN? 

MS. MOODY: Yes. 

THE COURT: That could have been charged. It -- I 

7 know -- I mean that's -- that was a possibility. The state 

8 decided to go with a greater charge, which was not 

9 inappropriate legally speaking. 

10 The allegations against Mr. Thomas warrant or merit 

11 charging him with that crime, and certainly Ms. Pinnock has 

12 nothing to do with which crime is charged. But I don't find 

13 the charge to be inappropriate given the allegations against 

14 him. 

15 I know he wishes that it had been a lesser charge, and 

16 a lesser charge also would of been appropriate, the CDV 

17 not a lesser charge. A different charge would have also 

18 been appropriate. But charging him with attempted murder is 

19 not inappropriate, and there was some discussion of plea 

20 negotiations. 

21 You know, the Applicant has a theory that Ms. Pinnock 

22 should have made a counteroffer to the 25 year negotiated 

23 plea offer, but Ms. Pinnock made it clear that Mr. walker 

24 wasn't gonna budge because she was 100 percent not 

25 interested in reducing anything. And so -- and, and she 
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1 would of never, ever agreed to a minimum sentence or at 

2 least Ms. Pinnock got the impression that she would never, 

3 ever agree to a minimum sentence, which sounds like any 

4 counteroffer would of been futile in her opinion. Moreover, 

5 the Applicant or any criminal defendant is not entitled to 

6 have a plea offer of any kind. 

7 Have I addressed everything now? 

8 MS. MOODY: Yes, ma'am. 

9 THE COURT: okay. So, the Application is denied. 

10 MS. MOODY: Thank you, Your Honor. 

11 MS. MCCALLISTER: Thank you, Your Honor. 

12 THE COURT: Thank you. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

'' '' *END OF REQUESTED TRANSCRIPT OF RECORD'' '' * 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

IN THE COURT OF COMMON PLEAS 

FOR THE FIFTH JUDICIAL CIRCUIT 

Civil Action No. 2017CP4000046 Gary Wayne Thomas (SCDC #366010), 

Applicant, 

v. ORDER OF DISMISSAL 

~ ~ 
State of South Carolina, p < ~ 0 C' ···• ::C 

Respondent. ~ ~::: ~ -n ► 
r·, N -z 
:·' •. \,0 ,....., 
(/) < 1"'1 '-' 
~ :.,. :,o, c:,O 

This matter comes before the Court upon Application for Post-Conviction ml~ ("§R g 
:-r.c.• .. z 
o;;;:> - -i 

Application") filed by Applicant Gary Wayne Thomas ("Applicant") on January o', 2BJ7. -< 
rn 

Respondent filed its Return and Motion to Dismiss1 on December 12, 2017. On December 5, 

2018, a hearing was conducted at the Richland County Judicial Center. Applicant was present 

along with his counsel, Leah B. Moody, Esquire. The State was represented by Lindsey A. 

McCallister, Esquire. 

For the reasons set forth below, the Application for Post-Conviction Relief is DENIED; 

and this matter is DISMISSED WITH PREJUDICE. 

FACTUAL AND PROCEDURAL HISTORY 

Applicant is confined in the South Carolina Department of Corrections pursuant to orders 

of commitment of the Richland County Clerk of Court. He was indicted at the February 2015 term 

of the Richland County Grand Jury in indictment 2015-GS-40-00196 for Armed Robbery and 

indictment 2015-GS-40-00183 for Attempted Murder. Applicant was represented on these charges 
' 

1 The State moved to dismiss based on the statute of limitations. The motion was withdrawn once 
the State learned of Applicant's post-guilty plea motion and the date of the Court's ruling on the 
same. 
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by Tr cy E. Pinnock, Esquire ("Plea Counsel"). Meghan Walker, Esquire, from the Fifth Circuit 

r's Office prosecuted the case. 

On November 9, 2015, Applicant pied guilty to both charges as indicted. The Honorable 

Tanya Gee sentenced him to consecutive terms of imprisonment of thirty years for Attempted 

Murde and ten years for Armed Robbery, giving him credit for the time he had already served as 
' 

a pre- · al ~etainee. Applicant did not appeal his conviction or sentence, but he filed a motion for 

recons deration in which he asked for a reduction of his sentence. The motion for reconsideration 

was he dion May 19, 2016, and denied by Order dated June 29, 2016. 

On January 5, 2017, Applicant filed the instant PCR Application in which he alleged that 

he is not being unlawfully detained by that he is "in no way a career criminal," and should not 

have rf ceived the maximum sentence allowed for Attempted Murder. However, during the 

eviden~ary hearing Applicant also alleged that he was "misrepresented due to ineffective 
' I 

assista1ce of counsel." Specifically, via his testimony, Applicant alleged (1) failure to challenge 

indictnlent setting forth incorrect facts; (2) failure to move for a continuance or otherwise object 
i 

after the solicitor incorrectly recited the factual background of Applicant's previous domestic 

violencl conviction; (3) failure to sufficiently explain the terms of the plea agreement leading to 

an involuntary guilty plea; and ( 4) failure to adequately argue or address issues in the motion for 

reconsiteration. 

!fhis Court has had the opportunity to review the record in its entirety and has heard the 

testimoty and arguments presented at the evidentiary hearing. The Court has also had the 

opportupity to observe each witness who testified at the evidentiary hearing, to closely pass upon 

their cr~dibility, and to weigh their testimony accordingly. Set forth below are the relevant 

findingJ of fact and conclusions oflaw as required by S.C. CODE ANN. § 17-27-80 (2003). · 
I . 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Sixth and Fourteenth Amendments to the United States Constitution guarantee 

criminal defendants the right to the effective assistance of counsel. Strickland v. Washington, 466 

U.S. 668 (1984). Where a PCR Application alleges ineffective assistance of counsel as a ground 

for relief, the applicant must prove that "counsel's conduct so undermined the proper functioning 

of the adversarial process that the trial cannot be relied upon as having produced a just result." Id. 

at 686; see also Butler v. State, 286 S.C. 441 (1985). The proper measure of perfonnance is· 

whether the attorney provided representation within the range of competence required in criminal 

cases. The courts presume that counsel rendered adequate assistance and made all significant 

decisions in the exercise of reasonable professional judgment. Strickland, 466 U.S. at 691. The 

applicant must overcome this presumption in order to receive relief. Bell v. State, 321 S.C. 238 

(1996); see also Cherry v. State, 300 S.C. 238 (1989); Rule 71.l(e), SCRCP. 

The court applies a two-pronged test in evaluating allegations of ineffective assistance of 

counsel. First, the applicant must prove that counsel's perfonnance was deficient. Under this 

prong, the court measures an attorney's performance by its "reasonableness under prevailing 

professional norms." Cherry, 300 S.C. at 117 (citing Strickland, 466 U.S. at 688). Second, 

counsel's deficient performance must have prejudiced the applicant such that "there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceeding would have 

been different." Id at 117-18. Specifically, where an applicant has pied guilty, he must prove that 

counsel's representation was below the standard of reasonableness and that, but for counsel's 

unprofessional errors, there is a reasonable probability that he would not have pied guilty and 

would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59 (I 985); Roscoe v. State, 

345 S.C. 16, 20, 546 S.E.2d 417,419 (2001). 
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I. Insufficiency of Indictments 

Applicant contends that Plea Counsel was ineffective for failing to challenge the indictment 

which set forth incorrect facts. First, Applicant alleges that the signatures (of the Grand Jury's 

forepe son) on the two indictments don't match one another, even though the indictments bear the 

same ates of issue. Second, he believes that Plea Counsel should have challenged the fact that 
; 

the in · cJient for Armed Robbery erroneously states that Applicant had a co-defendant. Finally, 

t believes that Plea Counsel should have moved to quash the indictment for Attempted 

Murde btjcause the more appropriate charge was Criminal Domestic Violence of a High and 

Aggra ated Nature ("CDVHAN"). The Court disagrees. 

Plea Counsel testified that over approximately eleven meetings with Applicant, he raised 

concerns about there not having been a co-defendant, but they did not discuss the signatures on 

the ind ctments. She also conceded that the State never alleged that Applicant had a co-defendant 

in the commission of the armed robbery and, therefore, she should have asked that the indictment 
I 

be corrbcted. While Plea Counsel did discuss the indictment with the prosecutor, she couldn't 

I 
recall the substance of those discussions. Ultimately, she concluded that the mention of a co-

l 
defendant was simply a scrivener's error. 

· · ~lea Counsel also stated that Applicant never asked her to address the charge of Attempted 

Murder, instead of CDVHAN. Even if they had discussed the issue, Plea Counsel believes that 

either Jharge would have been appropriate, given that the victim was Applicant's ex-wife. 

ApplicLt admitted that he didn't discover this "error" until he got to SCDC. 
I 

I 

An indictment is a notice document, and any challenges to its sufficiency "shall be taken 

by -r ~ 00 =•""., ·-··· - ... jmy ""'' ., ~.,, ... ___ ,.c. 
CODE . §17-19-20 (2003). "The indictment must state the offense with sufficient certainty 
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and particularity to enable the court to know what judgment to pronounce, and the defendant to 

know what he is called upon to answer, and whether he may pl,;:ad an acquittal or conviction 

thereon." State v. Guthrie, 352 S.C. 103,108,572 S.E.2d 309, 311-12 (Ct. App. 2002). Further, 

the ''test of the sufficiency of an indictment is not whether it could be made more definite and 

certain, but whether it contains the necessary elements of the offense intended to be charged and 

sufficiently apprises the defendant of what he must be prepared to meet." Id. Additionally, the 

South Carolina Code states, in pertinent part: 

If (a) there be any defect in form in any indictments or (b) on the 
trial of any case there shall appear to be any variance between the 
allegations of the indictment and the evidence offered in proof 
thereof, the court before which the trial shall be had may amend the . 
indictment ( according to the proof, if the amendment be because of 
a variance) if such amendment does not change the nature of the 
offense charged. 

S.C. CODE ANN. §17-19-100 (2015). 

In this case, the indictment discussed by Applicant did, in fact, cite the correct statute such 

that Applicant knew the nature of the offense he was required to defend, as well as the date, 

location, and identity of the alleged victim. Any reference to a codefendant was merely a 

scrivener's error which did not render the indictment - or the guilty plea - invalid. Furthermore, 

even if Counsel had moved to quash the indictment, the State could have asked to .amend instead; 

and because the amendment would not change the nature of the offense, that motion would likely 

have been granted. 

Additionally, although CDVHAN may also have been an appropriate charge, the Court 

finds that attempted murder was not an inappropriate charge. Plea Counsel had no control over 

the State's decision as to which crime to charge. See, e.g., Bordenkircher v. Hayes, 434 U.S. 357, 

364 (1978) ("so long as the prosecutor has probable cause to believe that the accused committed 
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an o nse defined by statute, the decision whether or not to prosecute, and what charge to file or 

bring efore a grand jury, generally rests entirely in [the prosecutor's] discretion."). 

Applicant has not met his burden of proving that Plea Counsel was deficient in any way 

regard ng the indictments and has failed to show that he was prejudiced by Plea Counsel's failure 

to mo e to quash the indictment. Therefore, this allegation is denied and dismissed with prejudice. 

II. AJplicant's Prior Record 
I 

Applicant next claims that Plea Counsel was ineffective for failing to move for a 

contin an6e of his guilty plea or otherwise object when the prose~utor recited erroneous 
I • 

inform tion about Applicant's prior conviction for criminal domestic violence ("CDV"). When 

Applicbt's criminal history was discussed during the guilty plea, the court was informed about 

the CD~ conviction as well as a conviction for Pointing and Presenting a Firearm ("P &P"), which 

the prof ecutor alleged was the result of Applicant pointing a gun at his first wife. Applicant argues 

that thi;: victim of the P&P was actually a man, not his ex-wife, and that Plea Counsel was 

ineffecf ve for failing to challenge this. 

1 his testimony, Applicant admitted that during his meetings with Plea Counsel, they never 

discuss d the underlying facts leading to the CDV conviction; and he testified that they never 

discuss d the P&P charge at all, although they did review his RAP sheet. In response, Plea Counsel 

testifie1 that Applicant never asked her to clarify or correct the details of his prior convictions. 

' 
While sre didn't anticipate that the prosecutor discussing details of Applicant's previous criminal 

charges] Plea Counsel stated that the only issue was the identity of one of the victims; and she did 

not belibve she had a successful argument on that issue. 

I 
fbile the prosecutor may (or may not) have erred in identifying the victim of Applicant's 

prior cot· viction for P&P, the Court finds that this alleged error was harmless. Applicant has not 
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demonstrated that Plea Counsel was deficient in failing to correct the prosecutor. In fact, Applicant 

was present during the guilty plea and addressed the court at that time, yet he too neglected to 

correct the alleged erroneous information. Moreover, the record is clear that Plea Counsel did, in 

fact, object to the court's consideration of the prior convictions in determining Applicant's 

sentence because they were so remote in time. The Court cannot find that Plea Counsel was 

deficient in this regard or that Applicant was prejudiced by Plea Counsel's conduct. Therefore, 

this allegation is denied and dismissed with prejudice. 

III. Involuntary Guilty Plea 

Applicant's next argument is that Plea Counsel failed to sufficiently explain to him the 

terms of his guilty plea, rendering the plea involuntary. Again, the Court disagrees. 

Applicant testified that he met with Plea Counsel a nwnber of times about his case and told 

her that he was willing to serve ten to fifteen years in prison. He also testified that he rejected a 

twenty-five-year plea offer made by the State, believing that Plea Counsel could get him a lesser 

sentence. Applicant believed that although the prosecutor intended to seek a thirty-year sentence, 

the court would be lenient in sentencing him because he pied guilty. 

According to Applicant, he did not know the meaning of a "straight up" plea and wasn't 

aware that· by entering such a plea he was exposing himself to a possible sixty-year sentence. 

While he understood that both Attempted Murder and Armed Robbery have potential thirty-year 

sentences, Applicant testified that he believed his sentence would be in the range of ten to fifteen 

years because that would be Plea Counsel's request. He also admitted that the court advised him 

of the possible maximwn sentence for each charge, yet he still opted to plead guilty. 
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Plea Counsel disputed key portions of Applicant's testimony, stating that she explained the 

meani g of "straight up" to him during meetings at the jail and at the courthouse. These 

discus ions occurred after Applicant rejected the State's twenty-five-year plea offer because he 

a probationary sentence (which Plea Counsel explained was not an option). According to 

Plea unsel, Applicant became so comfortable with her explanations that when they again 

d pie twenty-five-year plea offer, Applicant asked to plead "straight up," using that 

termin logy himself. She also informed Applicant of the maximum possible sentence for each of 

the ch ges and the possibility of a trial. Plea Counsel also testified that she never told Applicant 

how to esolve the case; she merely gave him advice, and the decision to enter a "straight up" plea 

was hisl 

o find a guilty plea is voluntarily and knowingly entered into, the record must establish 

that A licant had a full understanding of the consequences of his plea and the charges against 

him. oykin v. Alabama, 395 U.S. 238 (1969); Dover v. State, 304 S.C. 433, 405 S.E.2d 391 

(1991). In determining guilty plea issues, it is proper to consider the guilty plea transcript as well 

as evidJnce presented at the PCR hearing. Harris v. Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984). 

Becaus a guilty plea is a solemn, judicial admission of the truth of the charges against an 

individ al, an applicant's right to contest the validity of such a plea is usually, but not invariably, 

foreclo d. Blackledge v. Allison, 43 I U.S. 63 (1977). Statements made during a guilty plea 

should e considered conclusive, unless an applicant presents valid reasons why he should be 
I 

allowedt'to depart from the truth of his statements. Crawfordv. U.S., 519 F.2d 347 (4th Cir. 1975). 

• this case, much of Applicant's testimony is refuted by the record and is, therefore, not 

credible The Court finds the plea colloquy dispositive as to these issues, as the record clearly 

establis es Applicant pied guilty freely and voluntarily. Applicant informed the court that he had 
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discussed the charges with Plea Counsel, that he understood their discussions, that he did not need 

more time to speak to Plea Counsel, and that he was satisfied with her advice. Both Plea Counsel 

and the court explained the minimum and maximum sentences Applicant faced on each charge, 

and Applicant indicated his understanding and informed the court he wished to plead guilty. It is 

clear that Applicant's decision was freely and voluntarily made. It is also clear that the court 

determined Applicant's sentence based on his lack of remorse or apology. 

Accordingly, the Court finds that Plea Counsel's representation· of Applicant was not 

deficient, and Applicant was not prejudiced by her representation. While Applicant is entitled to 

waive his right to trial and enter a guilty plea, he is not entitled to any particular plea offer or 

sentence. See, e.g., State v. Miller, 375 S.C. 370, 388, 652 S.E.2d 444, 453 (Ct. App. 2007) ("[I]t 

is the prerogative of any person to waive his rights, confess, and plead guilty, under judicially 

defined safeguards, which are adequately enforced .... However, a defendant has no constitutional 

right to plea bargain.") (internal citations omitted). Therefore, this allegation is denied and 

dismissed with prejudice. 

IV. Motion for Reconsideration 

Finally, Applicant argues that Plea Counsel failed to adequately argue or address issues in 

his motion for reconsideration of his sentence. The Court disagrees. 

According to Plea Counsel, she filed a motion for reconsideration of Applicant's sentence 

without first telling Applicant. She did so because she believed that Applicant's comments during 

the guilty plea had a negative effect on his sentence. Therefore, her strategy for the reconsideration 

was to "fix" what Applicant had said during the plea. Applicant testified that Plea Counsel advised 

him not to speak during the reconsideration hearing. 
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pplicant complains that Plea Counsel was ineffective because she failed to give the court 

ons why his sentence should be decreased. He wanted Plea Counsel to raise issues of 

whether CDVHAN was a more appropriate charge, address the misstatement about his prior 

crimin convictions, and point out that he was sentenced to consecutive prison terms even though 

the Stat hllf1 not requested that. Overall, Applicant was upset because at the time of his plea he 

was fi -fiJe years old, making forty years' imprisonment a de facto life sentence. 

• tccording to Plea Counsel, she spoke to· Applicant on the morning of the reconsideration 

hearing r~ explained the issues she intended to present to the court. While she did not tell the 

court ablut the State's twenty-five-year plea offer during the initial guilty plea (because Applicant 

wanted r lesser sentence), she mentioned it during reconsideration to entice the court to lower 

Applic~t's sentence. 
' 

•jA judge or other sentencing authority is to be accorded very wide discretion in 

determi&ng an appropriate sentence, and must be permitted to consider any and all information 

that re~onably might bear on the proper sentence for the particular defendant, given the crime 

commiJ
1 

d." State v. Hicks, 377 S.C. 322, 325, 659 S.E.2d 499, 500 (Ct. App. 2009). "[W]hen 

the Stat fulfills its agreement to recommend a specific sentence, the fact that the judge does not 
' 

accept t~e recommendation does not affect the validity of the plea." State v. Riddle, 278 S.C. 148, 

I 
150, 292 S.E.2d 795, 796 (1982). Further, "the authority to change a sentence rests solely and 

Smith, 2 6 S.C. 494,498,280 S.E.2d 200,202 (1981). 

, e Court finds that Plea Counsel properly filed a motion for reconsideration because she 

identifit multiple grounds to support the motion - the plea court had not been infonned of the 

State's renty-five year offer, the imposition of a de facto life sentence, and Applicant's issues 
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with expressing himself appropriately to the court. Although Counsel did not consult with 

Applicant prior to filing, she immediately informed him what she had and done and why. 

Applicant clearly welcomed the motion even if he did not know in advance it would be'filed. 

Additionally, the Court finds credible Plea Counsel's testimony that she met with Applicant on the 
' 

morning of the motion hearing and explained the issues she planned to raise, and Applicant never 

asked to her address his prior record. 

This Court has also reviewed the transcript of the reconsideration hearing· and finds the 

sentence imposed by the plea court was a result of Applicant's actions, not those of Plea Counsel. 

The court clearly articulated its reasoning in imposing the forty-year sentence, explaining: 

.. .I had not expected to give him the sentence I had either 
until Mr. Thomas spoke. And when he spoke, he said that the victim 
needed to be forgiven too. And there was a lot of blame put on the 
victim and not personal blame taken. And I believed the victim 
needed to be protected .... 

[A]nd upon hearing what he had to say for himself... the 
anger that he still had towards this victim, who he blamed because 
he believed she was talking to another man or whatever he thought 
she was doing; made me realize that if he was not incarcerated, that 
victim, who he attempted to kill with a two-by-four, would be at risk 
of being victimized again. 

So I'm just explaining to you where that forty-year sentence 
came from .... But just so you understand that it wasn't that you 
asked for ten years. I mean, you certainly did nothing wrong. You 
represented your client, you represented your client well. I wasn't 
expecting to give him the sentence that I did until he spoke for 
himself. 

In addition, Plea Counsel articulated a valid strategy for discussing the State's plea offer when she 

did. 

The Court can find no deficiency in Plea Counsel's representation and no prejudice to 

Applicant in the motion, except by his own actions. See, e.g., Watson v. State, 370 S.C. 68, 72, 
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634 S.E 2d 642,644 (2006) (citing Stokes v. State, 308 S.C. 546,419 S.E.2d 778 (1992)) ("Where 

counsel articulates a valid reason for employing a certain strategy, such conduct will not be deemed 

ineffec ve assistance of counsel."). Accordingly, this allegation is denied and dismissed with 
I 

prejudi e. 

CONCLUSION 

as~d on the foregoing, the Court finds and concludes that Applicant has not established 

any cojtitutional violations or deprivations which would require this Court to grant relief. Plea 

Counse1 _wils not deficient in any manner, and Applicant was not prejudiced by Plea Counsel's 

representation. Therefore, this application for post-conviction relief must be denied and dismissed 

with pJtdice. 

~pplicant must file and serve a notice of appeal within thirty days from PCR counsel's 

receipt Jf written notice of entry of judgment to secure the appropriate appellate review. See Rule 

I 
203, SCACR (providing the appropriate procedure to perfect an appeal). Pursuant to Austin v. 

State, 3f 5 S.C. 453,409 S.E.2d 395 (1991), Applicant has a right to appellate counsel's assistance 

in seeki1·' g review of the denial of post-conviction relief. Further, Rule 71. l(g), SCRCP, provides 

that if pp Ii cant wishes to seek appellate review, PCR counsel must serve and file a notice of 

appeal n Applicant's behalf. Applicant is directed to Rule 243, SCACR, for the appropriate 

proced~es for appealing a judgment in a PCR action. . 

I j IS, THEREFORE, ORDERED that the Application for Post-Conviction relief is 

DENIEip and DISMISSED with prejudice. 

t, IS FURTHER ORDERED that Gary Wayne Thomas (SCDC #366010) be remanded to 

the cust dy of the State of South Carolina. f o IT IS SO ORDERED. 
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January 27, 2020 
Columbia, South Carolina. 
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STATE OF SOUTH CAROLINA) 
. ) INDICTMENT 
COUNTY OF RICHLAND ) 

At a Court of General Sessions, convened on February 11, 2015, 

the Grand Jurors of Richland County present upon their oath: 

ATTEMPTED MURDER 

That Gary Wayne Thomas did in Richland County on or about August 23, 

2014, did with the intent to kill, attempt to kill MAZONDA THOMAS with 

malice aforethought, either expressed or implied. All in violation of SC 

Code of Laws§ 16-3-29 (1976, as amended). 

Against the peace and dign!ty of the State, and contrary to the 

.statute in such case made and provided. 

iJ,: .·.l·," ;,· 
-~::...~:,.:,.~;_. 

%,;;~:.:·:-,:~~-: 
::~1;,/j\ 

DAN JOHNSON, SOLICITOR . . .<.r:;:-. . . 
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STATE OF SOUTH CAROLINA) 
. ) INDICTMENT 

COl,JNTY OF RICHLAND ) 

At a Court of General Sessions, convened on February 11, 2015, 

the Grand Jurors of Richland County present upon their oath: 

ARMED ROBBERY 

That Gary Wayne Thomas did, along with co-defendants in Richland 

County on or about August 23, 2014, while armed with a deadly weapon, 

take and carry away the personal property J(om or in the immediate 

presence of Mazondra Thompson with intent to deprive her of possession 

by use of force, threats, or intimidation, in violation of Section 16-11-

. 033Q(A), S. C. Code of Laws, 1976, as amend~d. 

" . . . • · . •· \,,Against,. the pea¢e and;.'.dign_ity<,bf · tb~<$~te,dm& contrary to. th!:! 
. ,: ' . . ; . ~-:.,: •. . ; ... ; ' '' ... ·,, ., : . . : ' . . :,..- . 

statute i~ ~11ch case mad.e and;provided. 
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After being fully advlsed as to my 
legal_.rights, I hereby waive presentment 
to the Grand Jury. 

Defendant 

I ______________ _ 
hereby appear;,in my-9.wn proper person and plead guilty to the wi!Hin indictment or to 

. 'Defendant ,., { 

Witness: 

c.c:c. PLS. #.ID G.~. 

CERTIFIED TRUE COP'( 
OF 0R/GiNAL f:ILED, 
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STATE OF SOUTH CAROLINA) 
' ) INDICTMENT 

CQl,JNTY.OF RICHLAND ) 

At a Court of General Sessions, convened on February 11, 2015, 

the Grand Jurors of Richland County present upon their oath: 

ARMED ROBBERY 

That Gary Wayne Thomas did, along with co-defendants in Richland 

County on or about August 23, 2014, while armed with a deadly weapon, 

take and carry away the personal property Ji:om or in the immediate 

presence of Mazondra Thompson with intent to deprive her of possession 

by use of force, threats, or intimidation, in violation of Section 16-11-. . ' 

. 033Q(A)1 S. C. Code of Laws, :I 976, as amended. 
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After being fully advised as lei my 
legal rights, f hereby waive presentment lo the G"!!nd Jury. 

Defendant 

•--------------_herebyappear:fn myiiwn proper person and plead · guilty to the within lnd(clmenl odo 

oeref\clant ' 

Wlt~ess: 

c.c:C. Pl:S. ~D G.$. 
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RfCHLANo COUNTY 
SOlJTH CAROUNA 
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.,· . :· ST_ATE OF SOUTH CAROLINA) 
INDICTMENT - . ) 

COUNTY OF RICHLAND ) 

At a Court of General Sessions, convened on February_ 11, 2015, 

the Grand Jurors of Richland County present upon their oath: 

ATTEMPTED MURDER 

That Gary Wayne Thomas did in Richland County on or about August 23, 

2014, did with the Intent to kill, attempt to kill MAZONDA THOMAS with 
. t 

malice aforethought, either express_ed or implied. All in violation of SC 

Cod~ of Laws§ 16-3-29 (197~. as.amended). 

' Against the peace and dignl,tY, of the State, , an~t contrary t9 t~e .. ~, . . .. 

.. . . .. , 
& ·:.1.; .,-~: 
·a-,..r,r.::~-.;;,:· 
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