
 
 

 
 

STATE OF SOUTH CAROLINA 
 

IN THE SUPREME COURT 
____________ 

 
Certiorari to Spartanburg County 

 
Honorable G. Thomas Cooper, Circuit Court Judge 

____________ 
 
 
 
 
 
 
 
 
 
 
 
 

APPELLATE CASE NO. 2020-000781 
____________ 

 
APPENDIX 

____________ 
 

 
SARAH E. SHIPE 
Appellate Defender 
 
South Carolina Commission on Indigent 
Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330 
 
ATTORNEY FOR PETITIONER 
 

ALAN WILSON 
Attorney General 
 
CHELSEY MARTO 
Assistant Attorney General 
1000 Assembly St. 
Columbia, SC  29201 
 
ATTORNEYS FOR RESPONDENT 
 

 

 
GENUINE TRUTH BANNER, 
 
                                                                                PETITIONER 
 
                                                V. 
 
STATE OF SOUTH CAROLINA, 
 
                                                                               RESPONDENT 

Nov 06 2020



i 
 

 
 

INDEX 
 
 
INDEX ............................................................................................................................................. i 
 
TRANSCRIPT OF GUILTY PLEA HELD JANUARY 22-23, 2018 ............................................1 
 
PCR APPLICATION ...................................................................................................................119 
 
MOTION TO RECONSIDER SENTENCE ................................................................................128 
 
STATE’S RETURN TO DEFENDANT’S MOTION TO RECONSIDER  
SENTENCE AND STATE’S MOTION TO RECONSIDER SENTENCE ...............................130 
 
ORDER FROM THE COURT OF APPEALS DATED APRIL 25, 2018 ..................................133 
 
STATE’S RETURN AND PARTIAL MOTION TO DISMISS .................................................135 
 
AMENDED PCR APPLICATION ..............................................................................................142 
 
TRANSCRIPT OF PCR HEARING HELD OCTOBER 10, 2019 .............................................144 
 
PETITIONER’S EXHIBIT #1 (COLLINS V. VIRGINIA CASE LAW) ...................................208 
 
PETITIONER’S EXHIBIT #2 (NAVY ENLISTMENT PAPERS) ............................................224 
 
ORDER OF DISMISSAL ............................................................................................................225 
 
INDICTMENTS ..........................................................................................................................246 
 
SENTENCE SHEETS .................................................................................................................254 
 
 



     1

 1 STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF GENERAL SESSIONS 

 2 COUNTY  OF  SPARTANBURG ) 
 

 3  
The State, ) 

 4 ) TRANSCRIPT OF RECORD 
-vs- ) 2016-GS-42-5451-5454 

 5 ) 
Genuine Truth Banner, ) 

 6 ) January 22 - 23, 2018 
Defendant. ) Spartanburg, South Carolina 

 7  
 

 8  
 

 9  
 

10  
 

11 B E F O R E: 
 

12 HONORABLE J. MARK HAYES, II, JUDGE 
 

13  
 

14  
 

15 A P P E A R A N C E S: 
 

16 BARRY JOE BARNETTE, ESQUIRE 
Attorney for the State 

17  
WILLIAM J. NOWICKI, ESQUIRE 

18 Attorney for the Defendant 
 

19  
 

20  
 

21  
Linda D. Moffitt 

22 Circuit Court Reporter 
 

23  
 

24  
 

25  
 

1



     2

 1 INDEX 

 2 WITNESSES PAGE 

 3 MARK LESTER NOTEBOOM (SW) In-camera 

 4   Direct examination by Mr. Barnette  12 

 5   Cross-examination by Mr. Nowicki  30 

 6   Redirect examination by Mr. Barnette  41 

 7   Recross-examination by Mr. Nowicki  43 

 8 JOSEPH W. GUFFEY (SW) 

 9   Direct examination by Mr. Barnette  44 

10   Cross-examination by Mr. Nowicki  55 

11   Redirect examination by Mr. Barnette  59 

12   Recross-examination by Mr. Nowicki  60 

13 GENUINE TRUTH BANNER (DW) 

14   Direct examination by Mr. Nowicki  61 

15   Cross-examination by Mr. Barnette  62 

16   Examination by the Court  85 

17  

18 Guilty plea -- page 82. 

19  

20  

21  

22  

23  

24  

25  

2



     3

 1 EXHIBITS 

 2 NO.  DESCRIPTION ID. EV. 

 3 S-1  12 gauge shotgun shell 10 

 4 S-2  Video 10 

 5 S-3  Map 10 

 6 S-4  License plate 10 

 7 S-5  ATF firearms trace summary 10 

 8 S-6  12 gauge shotgun shell 10 

 9 S-7  12 gauge shotgun shell 10 

10 S-8  Black mask 10 

11 S-9  Gloves 10 

12 S-10 Pair of gray pants 10 

13 S-11 12 gauge shotgun 10 

14 S-12 16 shotgun shells 10 

15 S-13 4 12 gauge shotgun shells 10 

16 S-14 Black doo rag 10 

17 S-15 Backpack 10 

18 S-16 Gloves 10 

19 S-17 Glove 10 

20 S-18 Photograph 10 

21 S-19 Photograph 10 

22 S-20 Photograph 10 

23 S-21 Photograph 10 

24 S-22 Photograph 10 

25 S-23 Photograph 10 

3



     4

 1 EXHIBITS 

 2 NO.  DESCRIPTION ID. EV. 

 3 S-24 Photograph 10 

 4 S-25 Photograph 10 

 5 S-26 Photograph 10 

 6 S-27 Photograph 10 

 7 S-28 Photograph 10 

 8 S-29 Photograph 10 

 9 S-30 Photograph 10 

10 S-31 Photograph 10 

11 S-32 Photograph 10 

12 S-33 Photograph 10 

13 S-34 Photograph 10 

14 S-35 Photograph 10 

15 S-36 Photograph 10 

16 S-37 Photograph 10 

17 S-38 Photograph 10 

18 S-39 Photograph 10 

19 S-40 Photograph 10 

20 S-41 Photograph 10 

21 S-42 Photograph 10 

22 S-43 Photograph 10 

23 S-44 Photograph 10 

24 S-45 Photograph 10 

25 S-46 Photograph 10 

4



     5

 1 EXHIBITS 

 2 NO.  DESCRIPTION ID. EV. 

 3 S-47 Photograph 10 

 4 S-48 Photograph 10 

 5 S-49 Photograph 10 

 6 S-50 Photograph 10 

 7 S-51 Photograph 10 

 8 S-52 Photograph 10 

 9 S-53 Photograph 10 

10 S-54 Photograph 10 

11 S-55 Photograph 10 

12 S-56 Photograph 10 

13 S-57 Photograph 10 

14 S-58 Photograph 10 

15 S-59 Photograph 10 

16 S-60 Photograph 10 

17 S-61 Photograph 10 

18 S-62 Photograph 10 

19 S-63 Photograph 10 

20 S-64 Photograph 10 

21 S-65 Photograph 10 

22 S-66 Photograph 10 

23 S-67 Photograph 10 

24 S-68 Photograph 10 

25 S-69 Photograph 10 

5



     6

 1 EXHIBITS 

 2 NO.  DESCRIPTION ID. EV. 

 3 S-70 Photograph 10 

 4 S-71 Photograph 10 

 5 S-72 Photograph 10 

 6 S-73 Photograph 10 

 7 S-74 Photograph 10 

 8 S-75 Photograph 10 

 9 S-76 Photograph 10 

10 S-77 Photograph 10 

11 S-78 Photograph 10 

12 S-79 Photograph 10 

13 S-80 Photograph 10 

14 S-81 Photograph 10 

15 S-82 Photograph 10 

16 S-83 Photograph 10 

17 S-84 Photograph 10 

18 S-85 Photograph 10 

19 S-86 Photograph 10 

20 S-87 Photograph 10 

21 S-88 Photograph 10 

22 S-89 Photograph 10 

23 S-90 Photograph 10 

24 S-91 Photograph 10 

25 S-92 Photograph 10 

6



     7

 1 EXHIBITS 

 2 NO.  DESCRIPTION ID. EV. 

 3 S-93 Photograph 10 

 4 S-94 Photograph 10 

 5 S-95 Photograph 10 

 6 S-96 Photograph 10 

 7 S-97 Spillman report 10 

 8  

 9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

7



     8

 1 EXHIBITS 

 2 NO.  DESCRIPTION ID. EV. 

 3 C-1  DMH Evaluation 10 

 4 C-2  Search warrant 10 

 5 C-3  Legal opinion 10 

 6 C-4  S-4 15 

 7 C-5  S-42 19 

 8 C-6  S-43 19 

 9 C-7  S-44 19 

10 C-8  S-3 19 

11 C-9  S-45 23 

12 C-10 S-46 23 

13 C-11 S-47 23 

14 C-12 S-48 23 

15 C-13 S-49 23 

16 C-14 S-52 27 

17 C-15 S-55 49 

18 C-16 S-56 49 

19 C-17 S-61 49 

20 C-18 S-62 49 

21 C-19 S-68 49 

22 C-20 S-72 49 

23 C-21 S-78 49 

24 C-22 S-83 49 

25 C-23 S-87 49 

8



     9

 1 EXHIBITS 

 2 NO.  DESCRIPTION ID. EV. 

 3 C-24 S-88 49 

 4 C-25 ACT Workkeys Skill Report 115 

 5 C-26 S-2  

 6 C-27 S-11 64 

 7  

 8  

 9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

9



    10

 1 (Proceedings January 22, 2018)

 2 (12-gauge shotgun shell marked State's Exhibit No. 1,

 3 video marked State's Exhibit No. 2; map marked State's

 4 Exhibit No. 3; license plate marked State's Exhibit No. 4;

 5 ATF firearms trace summary marked State's Exhibit No. 5;

 6 12-gauge shotgun shell marked State's Exhibit No. 6;

 7 12-gauge shotgun shell marked State's Exhibit No. 7; black

 8 mask marked State's Exhibit No. 8; gloves marked State's

 9 Exhibit No. 9; pair of gray pants marked State's Exhibit

10 No. 10; 12-gauge shotgun marked State's Exhibit No. 11; 16

11 shotgun shells marked State's Exhibit No. 12; four 12-gauge

12 shotgun shells marked State's Exhibit No. 13; black doo rag

13 marked State's Exhibit No. 14; backpack marked State's

14 Exhibit No. 15; gloves marked State's Exhibit No. 16; glove

15 marked State's Exhibit No. 17; photographs marked State's

16 Exhibit No. 18 through 96; Spillman report marked State's

17 Exhibit No. 97.

18 DMH Evaluation marked Court's Exhibit No. 1; search

19 warrant marked Court's Exhibit No. 2; legal opinion marked

20 Court's Exhibit No. 3.)

21 THE COURT:  We'll go on the record in the matter of

22 the State vs. Banner.  

23 I believe that we are here for some pretrial motions.

24 Is that correct?

25 MR. NOWICKI:  That's correct, Your Honor.

10
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 1 MR. BARNETTE:  Yes, sir, Your Honor.  

 2 Just to call the case, I've handed the indictments up

 3 to the Court.  It's 2016-GS-42-5451, Your Honor.  Count one

 4 is for armed robbery; count two is for bank robbery.  It

 5 has been true billed by the grand jury.

 6 Then 16-GS-42-5452, Your Honor.  Count one is for

 7 armed robbery; count two is possession of a weapon during

 8 the commission of a violent crime.

 9 16-GS-42-5453, Your Honor, is two counts of

10 kidnapping, is on that indictment.

11 Then 16-GS-42-5454, Your Honor, is kidnapping, three

12 counts, Your Honor.  

13 And all of these have been true billed by the grand

14 jury, Your Honor, in this case.  Do you want me to hold

15 onto them until the jury gets here, Your Honor?

16 THE COURT:  That'll be great.

17 MR. BARNETTE:  Your Honor, I -- the state did have one

18 pretrial motion we discussed in chambers.  We'd make a

19 motion to -- again, third-party guilt being, and Mr.

20 Nowicki told us in chambers there would be no third-party

21 guilt presented in this case.

22 THE COURT:  All right.  So we will not address -- we

23 will not address -- we will not have to take up the issue

24 of third-party guilt.

25 Okay.  And then, Mr. Nowicki, you had pretrial motions

11
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 1 as well.

 2 MR. NOWICKI:  Yes, Your Honor.  I know we discussed in

 3 chambers about the Jackson vs. Denno.  I don't think that's

 4 going to be an issue, but if it does come up I believe we

 5 could have that at the appropriate time during the trial.

 6 And we have -- defense has a motion to suppress the

 7 evidence obtained from the search warrant.

 8 THE COURT:  All right.  My understanding is that the

 9 state does not intend to use any statements that were

10 gathered as part of their case.  They will only use it in

11 the event the defendant testifies and then use it for the

12 limited purpose of impeachment.  And we could take up any

13 Jackson vs. Denno issues if, in fact, the defendant decided

14 to testify.

15 MR. NOWICKI:  That's correct, Your Honor.

16 THE COURT:  Okay.  All right.  You're ready to proceed

17 with the motion to suppress?

18 MR. BARNETTE:  Yes, sir, just on the Jackson vs.

19 Denno.  We feel like it'd be self-serving hearsay anyway.

20 So in this situation we're not going to present any. 

21 Like I said, I'll let the Court -- obviously, if he

22 testifies it may become an issue at that point and we may

23 have to have a Jackson vs. Denno at that point.

24 THE COURT:  Okay.  And the motion to suppress, as I

25 understand it, is related to the evidence that was gathered

12
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 1 at the time that the automobile was searched?

 2 MR. NOWICKI:  Yes, Your Honor.

 3 THE COURT:  Okay.  All right.

 4 MR. BARNETTE:  Your Honor, I'd like to call Deputy

 5 Mark Noteboom to the stand, please.

 6 MARK LESTER NOTEBOOM, having

 7 been first duly sworn, testified as follows:

 8 THE COURT:  Just start by giving the court reporter

 9 your full name.

10 THE WITNESS:  Mark Lester Noteboom.

11 MR. BARNETTE:  Thank you, Your Honor. 

12 Just for the record too, Your Honor, I marked Court's

13 Exhibit 2 as the search warrants in question that made that

14 part of the record, Your Honor.

15 I would probably have some pictures.  Would you rather

16 me just show them to the witness and show to Your Honor

17 instead of putting them on the ELMO in that case?

18 THE COURT:  Sure.

19 MR. BARNETTE:  I'm sure that'll come up at a certain

20 point, Your Honor.  

21 DIRECT EXAMINATION BY MR. BARNETTE  

22 Q If you would, sir, please give your full name for the

23 record.

24 A Mark Lester Noteboom.

25 Q And back on August 29th of 2016 where did you work at,

13
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 1 sir?

 2 A Spartanburg County Sheriff's Office.

 3 Q And what was your position with them?  

 4 A Road patrol on the central.

 5 Q And how long had you been with them, sir?

 6 A I had been with the sheriff's office a total of almost

 7 12 years.  

 8 Q And after that did you leave the sheriff's department?

 9 A Yes.

10 Q And where did you go, sir?

11 A To a police department in Michigan, Charlotte police

12 department.

13 Q And you still work for law enforcement there.

14 A Yes, sir.

15 Q In essentially the same position?

16 A Yes.

17 Q Taking you back to August 29th of 2016, was you on

18 patrol that day, sir?

19 A I was.

20 Q And was you near where the Spartan Federal Credit

21 Union was that morning?

22 A Yes.  

23 Q If you would, tell the Court what you observed and

24 everything that morning.

25 A That morning I was on routine patrol.  And there's a

14
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 1 parking lot off Charisma Drive that is known for people to

 2 go smoke drugs, use drugs and dump trash off.  I usually

 3 checked that area a couple of times a day.

 4 On this day when I went up there there was a gray

 5 B.M.W. sedan backed off where you couldn't see from the

 6 road behind some bushes, which is odd.  

 7 So I get out.  Nobody's in it.  I see a bunch of trash

 8 inside.  Well, trash.  It was filled with items.  And I had

 9 to push the bushes away from the tag because it was so

10 close to the bushes to get a tag off it.  It was a Michigan

11 tag, to which I had dispatch run it.  Somehow they didn't

12 get the tag that I gave them, so I ran the tag on my

13 computer in my patrol car, and it came back, and the VIN

14 numbers matched the tag.  And the tag came back suspended

15 for no -- for no insurance.

16 So at that time I took the tag off the car to take it

17 to the sheriff's office.  And there is a box where you put

18 suspended tags which end up going ultimately -- end up

19 going back to the D.M.V.

20 Q Let me take you -- let me show you first -- I need to

21 probably mark this as an exhibit.  It's marked as a state's

22 exhibit, I believe.

23 (Michigan tag marked Court's Exhibit No. 4.)

24 Q I'd like to show you what's been marked as Court's

25 Exhibit 4 for purposes of this hearing.  That'll be State's

15
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 1 Exhibit 4 in the trial if we go that far if I... 

 2 MR. BARNETTE:  Your Honor, it's closed at this point.

 3 I'd like the witness to go ahead and open it if that's

 4 okay.

 5 THE COURT:  Without objection?

 6 MR. NOWICKI:  None.  No objection.

 7 (Pause.)

 8 A It is the tag I took off the vehicle that day.

 9 Q Is that the tag you took off the B.M.W. that day?

10 A Yes, sir.

11 Q And if you could, just read the numbers and letters.

12 A D, Delta, F, Foxtrot, and Z, zooloo, 5407 from

13 Michigan.

14 MR. BARNETTE:  Your Honor, I'd like for purposes of

15 this hearing to enter this as Court's Exhibit No. 4 at this

16 point.

17 MR. NOWICKI:  No objection.

18 THE COURT:  Without objection.  

19 Q In collecting the tags, that's common practice in the

20 sheriff's department, is that correct?

21 A Yes, sir.

22 Q So you turn it in to the sheriff's department.

23 A Yes, sir.

24 Q And you notate.  About what time of the morning was

25 this?

16
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 1 A The time I took the jury tag off was around 8:30.  It

 2 was between 8:00 and 9:00 a.m., somewhere around in there.

 3 Q Like I said, you kept an eye on that area for

 4 different reasons.

 5 A Yes.

 6 Q For dumping.  

 7 A Yeah.  

 8 Q For drugs, different things there.

 9 A And people.  The abandoned building next to it, people

10 would go there and try to sneak in there too.  So we

11 watched that also.

12 Q But you've got -- well, you've got several abandoned

13 buildings.  

14 A Correct.

15 Q You've got the -- I guess where U.S.C. Upstate dorms

16 used to be.

17 A Yes, sir.  

18 Q But they're empty now.  

19 A That's what I'm speaking.

20 Q And on the other side of the bank you also have a

21 hotel that's pretty empty, is that right --

22 A Yes.

23 Q -- where people go in and out?  After you turned this

24 in and made the call did you hear about a bank robbery at

25 the credit union?

17
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 1 A I did.

 2 Q And how far was this car from where the bank was?

 3 A Give or take, 150 yards, 100 to 150 yards probably,

 4 maybe more.

 5 Q But it was fairly -- at least within a tenth of a mile

 6 probably.

 7 A Oh, it was walking distance, yes.

 8 Q Yeah.  And did you respond to the bank?

 9 A I did.

10 Q And when you arrived at the bank did several other

11 officers arrive there also?

12 A Yes.

13 Q And in the robbery money was taken.  Was there also a

14 white Chevrolet pickup truck?

15 A Chevy truck taken, yes.  Belonged to one of the bank

16 employees.

17 THE COURT:  I'm sorry.  I can't hear you.

18 THE WITNESS:  There was a white truck taken from one

19 of the bank employees.

20 Q Okay.  If you would --

21 A I believe another customer was chasing it at the time.

22 Q A customer.  After he came up and he took the truck.

23 A Yes.

24 Q An employee's truck.  

25 A Yeah.  

18
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 1 Q And I guess the customer came up and was chasing that

 2 car.

 3 A He was.

 4 Q And was it lost in that area?

 5 A It was.  He lost sight of it on Lone Oak Road, I

 6 believe.

 7 Q Okay.  And does Lone Oak Road kinda circle around back

 8 to the area where the B.M.W. was?

 9 A Yes, sir.

10 Q And did y'all search for the white pickup truck?

11 A We did.

12 Q And did you find it?

13 A Deputy Soddu found it in the parking lot that I was

14 out with the B.M.W. in.

15 Q Okay.  So you went to the location where Deputy Soddu

16 was coming from. 

17 A Yes.

18 Q And was that where -- approximately the location where

19 the B.M.W. was?

20 A Correct.

21 MR. BARNETTE:  Could I get these marked, Your Honor?

22 Would you like these separate or together?  I've got them

23 separate for purposes of the trial.

24 THE COURT:  I can take them together for purposes of

25 this hearing.

19
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 1 (Photographs marked Court's Exhibits Nos. 5 through

 2 8.)

 3 Q If you would, sir, please look at these three

 4 pictures.  First one is State's Exhibit 42 that's been

 5 marked Court's Exhibit 5 for purposes of this hearing; the

 6 next one is Court's Exhibit 6, which is also State's

 7 Exhibit 43; and Court's Exhibit 7, which is State's Exhibit

 8 44.

 9 Would you take a look at those three pictures, sir?  Do

10 those pictures fairly represent the truck you saw when y'all

11 went back to that location?

12 A Yes, sir.

13 MR. BARNETTE:  Your Honor, I'd like to enter these in

14 as part of the record for this hearing.

15 MR. NOWICKI:  No objection.

16 THE COURT:  Without objection.

17 MR. BARNETTE:  May I approach the bench, Your Honor?

18 Q Let me show you what's also been marked as a map.

19 It's Court's Exhibit No. 8.  I think defense attorney --

20 defense has seen this.  I want to make sure.

21 MR. NOWICKI:  Yeah.

22 Q Showing you what's been marked Court's Exhibit 8,

23 which is google map of the area around the bank.  Does that

24 map fairly represent the area around the bank or around the

25 credit union?

20
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 1 A Yes, sir.

 2 MR. BARNETTE:  Your Honor, I'd like to enter this as

 3 part of the exhibit, Court's Exhibit 8, at this time at

 4 this hearing.

 5 MR. NOWICKI:  No objection.

 6 THE COURT:  Without objection.

 7 Q If you would, step down so we can show.  And the

 8 defense may want to.

 9 (Whereupon, the witness left the stand.)

10 Q I'm going to let him show Judge Hayes this.  If you

11 would, show Judge Hayes where the bank is to start with.

12 A Right there.

13 Q Wait until the defense gets here.

14 THE COURT:  You need to speak up, sir.  The court

15 reporter can't hear you.

16 THE WITNESS:  I'm sorry.  That is the bank right

17 there.

18 THE COURT:  Okay.  

19 Q And where did you find -- see the B.M.W. to start

20 with?

21 A Right there in that parking lot.

22 Q And how was it parked, again?

23 A Backed up into the bushes.  The back of the car was

24 facing kinda towards the bank into the bushes and the front

25 was facing towards the old building.  

21
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 1 Q And where did you find the white truck at, sir?

 2 A Towards the old building kind of face to face, nose to

 3 nose, of where the B.M.W. would have been if it was still

 4 there.

 5 Q So they was parking towards each other then.

 6 A Yeah.  

 7 Q So -- and that way you can see the -- the truck tag

 8 was actually visible on the picture where you could see it.

 9 A Yes, sir.

10 Q Where on the B.M.W., it wasn't.

11 A No.

12 Q Okay.  Thank you, sir.  If you would please have a

13 seat.

14 (Whereupon, the witness returned to the stand.)

15 Q Later on -- and, obviously, y'all was still looking

16 for the person that did the bank robbery at that time.

17 A Yes, sir.

18 Q Did y'all receive information about somebody calling

19 in about a stolen tag?

20 A We did.

21 Q And what was that information, sir?

22 A That Mr. Banner was calling trying to report his tag

23 stolen on his -- the B.M.W.

24 Q Okay.  Is that the defendant, Genuine Truth Banner,

25 that called in the tag?

22
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 1 A Yes, sir.

 2 Q And what location did he say he was at at that time?

 3 A Clarence Circle.

 4 Q And about what -- approximately what time was this

 5 called in, do you know?  Was it before noon?

 6 A It was before noon.  It wasn't long after the robbery.

 7 Q Okay.  Based off that did investigators and the -- did

 8 y'all start heading toward this direction he was?

 9 A Yes, yes, we did.

10 Q And what was that address, again?

11 A  Clarence Circle.

12 Q Is that in Moore, South Carolina?

13 A Yes.

14 Q And all of these -- all of these locations are in

15 Spartanburg County.

16 A Yes, sir.

17 Q When you arrived on the scene at  Clarence Circle,

18 what did y'all do then?

19 A As soon as we pulled up we could see the B.M.W. backed

20 up to the house, the same one that I had saw at the parking

21 lot.

22 Q Okay.  When you pulled up on the road could you

23 clearly see the car?

24 A Yes.

25 Q And...

23
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 1 (Photographs marked Court's Exhibits 9 through 13.)

 2 Q Sir, I'd like to show you the five pictures.  They've

 3 been marked as Court's Exhibit 9, which is also State's

 4 Exhibit 45; Court's Exhibit 10, which is also State's

 5 Exhibit 46; Court's Exhibit 11, which is State's

 6 Exhibit 47; Court's Exhibit 12, which is State's

 7 Exhibit 48; and Court's Exhibit 13 which is State's

 8 Exhibit 49.

 9 If you would, sir, take a look as those pictures.  Do

10 those pictures fairly represent what you saw that day?

11 A Yes, sir.

12 MR. BARNETTE:  Your Honor, I'd like to move these --

13 Court's Exhibit 9, I believe, through 13 into evidence for

14 purposes of this hearing at this time.

15 MR. NOWICKI:  No objection.

16 THE COURT:  Without objection.

17 Q If you would, come down, sir, so the judge can see

18 what you're describing, please.  Defense may want to come

19 up.

20 (Whereupon, the witness left the stand.)

21 Q Show you Court's Exhibit No. 9.  That the front of the

22 B.M.W., sir? 

23 A It is.  

24 Q Is that the same car you saw earlier that day?

25 A Yes, sir.

24
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 1 Q Court's Exhibit 10.  Is that the driver's side of the

 2 car that you saw that day?

 3 A Yes.  And it's the same items inside.

 4 Q So the items in the back seat was the same ones -- 

 5 A Yes. 

 6 Q -- you saw in the car earlier.

 7 A Yes, sir.

 8 Q Court's Exhibit No. 11.  Is this the picture of the

 9 driver's side of the door -- passenger -- excuse me -- the

10 passenger-side door?

11 A Yes, sir.

12 Q And is this the same items you saw in the back-seat

13 area?

14 A Yes, sir.  

15 Q And was there also some in the front passenger side

16 too?

17 A Yes.  

18 Q And what was in the front passenger side?

19 A I don't -- I don't remember if it was the back or the

20 front, but there's a white basket that had the last name

21 Spann written on it.  

22 THE COURT REPORTER:  Excuse me?  I need for you to

23 turn around and speak up.  

24 A I don't remember what -- if it was the front or the

25 back, but there's a white clothes basket that had the name

25
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 1 Spann written on it -- S-P-A-N-N.

 2 Q Okay.  On this one clearly you can see the road.  You

 3 can see the road from this picture where the B.M.W. was.

 4 A Yes, sir.

 5 Q And so you could easily see that.

 6 A Yes.

 7 Q And going to the front door -- and another thing too,

 8 y'all -- the sheriff's department was called by Mr. Banner

 9 about his stolen tag.

10 A Yes. 

11 Q So he notified you all.  

12 A Yes.

13 Q So that was another reason to come on the property -- 

14 A Correct.

15 Q -- from that standpoint, to verify or see why he

16 called a stolen tag in.  And, like you said, when you go to

17 the front door, you go by this area very closely or

18 whatever?

19 A We did.

20 Q Okay.  State -- Court's Exhibit No. 12.  Is this just

21 another picture clearly showing the passenger side of the

22 car?

23 A Yes, sir.

24 Q The B.M.W.  And do you see the items inside there that

25 you saw earlier?
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 1 A Yes, sir.

 2 Q And you clearly could see the road again --

 3 A Yes.

 4 Q -- in that picture.  Actually you can see the house

 5 right across the street from it, I guess, in that picture.

 6 And Court's Exhibit No. 13.  Is this a picture of the

 7 back of the B.M.W.?

 8 A Yes, sir.

 9 Q And does it have a license plate on it?

10 A No, sir.

11 Q And shows you how close it was parked to the deck.

12 A Yes.

13 Q Now, there was a driveway.  There was a carport and

14 everything, is that right?

15 A Yes, sir.

16 Q Where it could have set somewhere else.

17 A Yes.

18 Q But it was right against the deck at the house.

19 A Yes, it was.

20 Q If you would, please, have a seat.

21 (Whereupon, the witness returned to the stand.)

22 (Photograph marked Court's Exhibit No. 14.)

23 Q Let me show you what has been marked as Court's

24 Exhibit No. 14.  It'll be State's Exhibit 52 also.  If you

25 would, do you recognize that, sir?
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 1 A Yes, sir.

 2 Q And what is that, sir?

 3 A It's the VIN number, the last four, .

 4 Q Okay.  And that was the VIN number that you saw on

 5 this B.M.W.?

 6 A Yes, sir.

 7 Q Was it the one that you saw earlier at the location

 8 near the Federal Credit Union?  

 9 A It was.  

10 Q And it's the same one you saw in that -- where it was

11 beside the deck or backed up to the deck.

12 A Correct, yes.

13 THE COURT:  Your Honor, I'd like to enter Court's

14 Exhibit 14 in for purposes of this hearing.

15 MR. NOWICKI:  No objection.

16 THE COURT:  Without objection.

17 MR. BARNETTE:  Approach, Your Honor.  

18 Q And, obviously, this is a clear view --  

19 A Yes, sir.

20 Q -- from there.  And, obviously, y'all can respond

21 also.  You responded for another reason, because he called.

22 A Yes.  We were responding to a stolen tag.

23 Q And, obviously, you saw the car.  It looked like the

24 same car, obviously, that you saw earlier?

25 A Yes, sir.
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 1 Q Where the white truck was parked.

 2 A Yes.

 3 Q And you went up, and it was the same car.

 4 A Yes.

 5 Q And had the same items in it that can clearly be seen.

 6 A Yes, sir.

 7 Q And you clearly could see the plate missing.

 8 A Yes, sir.

 9 Q And could you also see the VIN number on it clearly?

10 A Yes, sir.

11 Q You didn't enter the car.  You didn't do anything to

12 get inside the car.

13 A No, sir.

14 Q What did you do after y'all recognized the car?

15 A We waited for -- we secured the house, and Mr. Banner

16 walked up.  So we were talking to him and secured the house

17 to make sure nobody went in or out and waited for

18 Investigator Clark and others investigators to get there.

19 Q And did they execute a search warrant later?

20 A They did.

21 Q And during this time -- the car, when you checked the

22 VIN number and the license plate, they both came back to

23 the defendant in this case.

24 A Correct.

25 Q Mr. Banner.  
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 1 A Yes, sir.  

 2 MR. BARNETTE:  One moment, Your Honor, please.

 3 (Pause.)

 4 Q If you would, sir, please answer any questions the

 5 defense may have for you, or the Court.

 6 A Yes, sir.

 7 CROSS-EXAMINATION 

 8 BY MR. NOWICKI 

 9 Q Officer Noteboom -- right?

10 A Yes, sir.

11 Q So on August the 29th of 2016 you were working for the

12 Spartanburg County Sheriff's Department, correct?

13 A Yes, sir.

14 Q And normally patrol the area that you had mentioned, a

15 parking lot?

16 A Yes.

17 Q And what's in that area, again?

18 A There's an old dorm, slash, hotel, and then there's

19 another business kind of on the other side of the woods

20 that's run down and boarded up.  It's surrounded by a bunch

21 of boarded-up businesses.

22 Q Okay.  So but the hotel and all that's not in use any

23 more?

24 A No, sir, no, sir.

25 Q Vacant.
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 1 A Yes.

 2 Q Okay.  And you had mentioned the reason you go over

 3 there is because of drug dealers or drug issues and stuff

 4 like that.

 5 A People are known to use drugs in the area, yes, sir.

 6 Q Okay.  And on the 29th you had during your patrol, you

 7 see this B.M.W.

 8 A Uh-huh.

 9 Q And what color?

10 A Gray.

11 Q Was it gray, blue, gray?

12 A It was gray.

13 Q Gray.  And you ran the tag, correct?

14 A Yes, sir.

15 Q And that's where you found that it was --

16 A Suspended.

17 Q -- suspended.  And you had mentioned something about

18 you contacted Michigan D.M.V.

19 A No.

20 Q No.  You contacted which D.M.V.?

21 A Our D.M.V. --

22 Q And -- 

23 A -- which automatically when you run the tag,

24 automatically checks Michigan, that tag through Michigan.

25 Q Okay.  All right.  And what's there it came up
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 1 suspended.

 2 A Yeah.

 3 Q Okay.  The -- you mentioned that on -- so you got the

 4 VIN number during that part of it when you were looking at

 5 the vehicle in the parking lot.

 6 A Correct.

 7 Q And the last four digits were .

 8 A Yes, sir.

 9 Q But you didn't know what -- did you write the whole

10 VIN number down at that time, or not?

11 A I had the whole VIN number from where I ran the tag.

12 Q Okay.  Now, on -- and you testified that was about

13 8:00 or 9:00 o'clock that that happened.

14 A Not specifically but sometime around there, yes.

15 Q Sometime around there.  So it could have possibly been

16 before 8:00 o'clock?

17 A I can't recall.

18 Q Possibly though.

19 A I can't recall.

20 Q Okay.  But if you had an incident report indicating

21 that it was before 8:00 o'clock would that be correct or

22 incorrect?

23 A I can't recall what time it was.

24 Q Okay.

25 MR. NOWICKI:  Your Honor, if I may I would like to

32



Mark Lester Noteboom (In-camera)
Cross-examination by Mr. Nowicki

    33

 1 show him.  This is his report.

 2 (Pause.)

 3 MR. BARNETTE:  No objection.

 4 Q So normally during an investigation you would do a

 5 report, correct?

 6 A Yes, sir.

 7 Q Okay.  And you're telling me today you're not for sure

 8 about times and things, is that right?

 9 A Correct.  I can't.

10 Q If I show you something to jog your memory would that

11 help you?

12 A Yeah, yes, sir.

13 Q Can you take a look at that and just tell me if that's

14 something that you did?

15 A Okay.

16 Q Is that something that you would have prepared?

17 A Yes.

18 Q Okay.  And the incident report, does it indicate that

19 it was around 7:30 in the morning?

20 A I didn't see a time on there.

21 Q Can you take a look?  Just look at that first, right

22 where it starts out, right at the beginning.

23 A It says around 7:30.

24 Q 7:30.  Okay.  And how long were you in that -- how

25 long were you in that area?
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 1 A The area I work is -- my zone is pretty small.  So I'd

 2 pretty much stay in the area all the whole shift.

 3 Q But as far as the parking lot goes, how long would you

 4 think you were in the parking lot?

 5 A Probably 20 minutes.

 6 Q Twenty minutes?

 7 A Yeah.

 8 Q And then shortly after that you got a call to go to

 9 the -- to the bank, to the bank robbery?

10 A Sometime after that, yeah.

11 Q Okay.  And do you remember when the bank robbery was?

12 A I do not.

13 Q All right.  But you did end up going to the bank

14 robbery.

15 A Yes, sir.

16 Q Okay.  So do you -- what kind of investigation, if

17 any, did you do there?

18 A There were other officers already there.  Basically, I

19 was kind of a support role.

20 Q Support role.  Did you take any statements from

21 anybody?

22 A I don't recall.

23 Q Don't recall.  Were you the one that was -- who

24 actually found that vehicle?

25 A Yes.
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 1 Q The white truck?

 2 A No.  It was -- 

 3 Q No.  You just found -- the only thing you did on this

 4 was the B.M.W.

 5 A Correct.

 6 Q So everything else that involved the white truck and

 7 all of that would be secondhand knowledge, correct?

 8 A As far as?

 9 Q As far as if where -- who took it.  I mean not who

10 took it, but where it went.

11 A I was there in the parking lot where the white truck

12 was, yes, when it was there.

13 Q When the white truck was there.

14 A Uh-huh.

15 Q Okay.  And it's your testimony that that truck was

16 near where the B.M.W. was.

17 A Correct.

18 Q The exhibits are marked.  Looks like Court's

19 Exhibits 5, 6 and 7.  I want to show you what's been marked

20 as No. 7.

21 A Yes, sir.

22 Q That's the white truck that y'all found, correct?

23 A Yes, sir.

24 Q All right.  Can you point to where the B.M.W. was?

25 A It was off to the left right here.
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 1 Q It was off to the left.

 2 A Yeah.

 3 Q So it would have been facing --

 4 A It would have been facing the truck.

 5 Q Okay.  Is there -- is that like a circle around there?

 6 A Yes.

 7 Q Okay.  So it was parked.  Would it be parked in the

 8 circle or parked in the bush?

 9 A It was parked basically where you see that cement

10 between the brush.  

11 Q Uh-huh.

12 A It was backed up right in there.

13 Q Okay.  I just want to get that clarified.  

14 And when you found -- well, I don't know.  Was it --

15 you didn't find -- I mean, you weren't part of the officers

16 who actually found the white truck, correct?

17 A No.  That was Deputy Soddu.

18 Q That was somebody else.

19 Okay.  All right.  So about -- so then you received

20 information about where the B.M.W. was located.

21 A Correct, correct.

22 Q Okay.  And do you remember who gave you that

23 information?

24 A Chad Springer.

25 Q Chad Springer.
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 1 A Deputy Springer.  

 2 Q And is -- he works with the sheriff's office?

 3 A He does.  He's a warrants officer.

 4 Q All right.  And was he already at the location where

 5 the B.M.W. was -- 

 6 A He was.  

 7 Q -- before you got there?

 8 A He was.  He was sitting back watching.

 9 Q Do you remember about what time that would have been?

10 A No, sir.

11 Q Okay.  So you was already there and had eyes on it.

12 A Correct.

13 Q And anybody else with him?  

14 A Not that I can recall.  

15 Q I may have already asked that.  I apologize if I did.

16 A Yeah.

17 Q So then you come, correct?  

18 A Yes, sir.

19 Q Were you in a marked vehicle, or unmarked?

20 A I was.  

21 Q Marked.  

22 A Yeah.  

23 Q And, clearly, from the picture that was shown, which

24 was Court's Exhibit 11, that from the street it appears

25 that you would have been able to see that there was a
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 1 vehicle there, correct?

 2 A Yes, sir.

 3 Q Where did you park?

 4 A Right at the end of the driveway.

 5 Q So that would have been in a different picture,

 6 correct?

 7 A Correct.

 8 Q Different photo.

 9 A I had driven by the house several times before I

10 stopped also.

11 Q So you drove by several times?

12 A Uh-huh.

13 Q What was the reason for that?

14 A Seeing if that vehicle was there.

15 Q Okay.  So when you drove by was the vehicle always

16 there?

17 A Yes.

18 Q Didn't see anybody in it?

19 A Correct.

20 Q Stayed in the same place?

21 A Uh-huh.

22 Q How long -- how many times about did you drive by the

23 vehicle?

24 A Twice.

25 Q So that's several times?
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 1 A Uh-huh.

 2 Q Is that twice?

 3 A More than one, twice.

 4 Q More than once.  Okay.  If you did more than once,

 5 that's fine.

 6 Okay.  So you parked in the driveway.  If you were

 7 standing right on the -- right from where you were --

 8 A Yes, sir.

 9 Q -- you would have been -- you were able to see inside

10 the car to get a VIN number?

11 A From the road?  

12 Q From where you were parked.

13 A No.

14 Q So you literally -- you physically had to walk up to

15 the vehicle and look inside to get the VIN number, correct?

16 A Yeah.

17 Q Okay.  And then you would have had to have walked

18 around the vehicle as well to see about if it was -- had a

19 missing tag.

20 A Yes, sir.

21 Q As well as the items that were inside the vehicle.

22 A You could see those before you got to the vehicle as

23 you're walking up the driveway.

24 Q Well, I'm sure you could see there were things in

25 there.  
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 1 A Uh-huh.

 2 Q But without -- I mean, right from where you were you

 3 could identify that that was the exact same stuff.

 4 A For the most part, yes.

 5 Q Okay.  But to confirm wouldn't you have to actually go

 6 through the stuff?

 7 A Go through it, no.

 8 Q No.  So okay.  Well, once you found out that it was

 9 the -- that vehicle, what -- what did you do next?

10 A Called the investigators and let them know.

11 Q Okay.  And based on that information did they tell you

12 anything?  Well, let me go back.  Did anybody tell you to

13 call them?

14 A No.

15 Q You mean, Investigator Clark or anybody didn't say,

16 hey, go check the vehicle, is that the one, call me?

17 A I don't recall that.

18 Q You don't recall that.  Okay.  Had any idea whether or

19 not a search warrant was --

20 A There was talk before I got there if that was the

21 vehicle --

22 Q Uh-huh.

23 A -- to let them know if that's what you're asking.

24 Q To let them know.

25 A Yes.
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 1 Q Okay.  And do you remember calling Investigator Clark

 2 and telling him about the vehicle?

 3 A I don't remember who I called.  I don't recall.

 4 Q But you called somebody from law enforcement.

 5 A Yes.

 6 Q Any idea whether or not a search warrant was in place

 7 at that time?

 8 A No, sir.

 9 Q You did not.  And at the time you went there there was

10 no search warrant.

11 A I don't recall.

12 Q Well, you would have -- I mean, you would have had to

13 have known.

14 A It takes a while to get search warrants if you

15 don't -- you have to get the information first.

16 Q Right.  I understand that.  Okay.

17 MR. NOWICKI:  No other questions at this time.

18 THE COURT:  Any redirect limited to what he went into?

19 MR. BARNETTE:  Just one or two things, Your Honor.

20 REDIRECT EXAMINATION 

21 BY MR. BARNETTE 

22 Q Obviously, you could see the car from the road.

23 A Yes.  

24 Q Did it appear to be the same one --

25 A Yes, sir.
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 1 Q -- you saw earlier?  And when you went up to examine

 2 it, you never entered the car.  

 3 A No. 

 4 Q Is that right?

 5 A No, sir.

 6 Q You just looked at the different locations.  

 7 A Correct.

 8 Q The VIN number, which is clearly noticeable on the

 9 front window where you could see through it.

10 A Yes, sir.

11 Q And you saw the items in the car.

12 A Yes, sir.

13 Q And you saw the tag was not on the car.

14 A Yes, sir.

15 Q And, like you said, you examined the VIN number

16 earlier.

17 A Yeah.

18 Q And it was the exact same car.

19 A I did.

20 Q And, obviously, y'all backed off.  You notified law

21 enforcement.

22 A Correct.

23 Q And the detectives got the search warrant.

24 A Correct.

25 MR. BARNETTE:  That'll be all the questions, Your
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 1 Honor.

 2 MR. NOWICKI:  Briefly, real quick.

 3 RECROSS-EXAMINATION 

 4 BY MR. NOWICKI 

 5 Q You all were investigating a robbery, correct?

 6 A Yes, sir.

 7 Q And the reason you went to that house was to see and

 8 look for that B.M.W. vehicle, correct?

 9 A No.

10 Q What were you looking for then?

11 A The reason we went to that house is because we were

12 called to that house in reference to a tag being stolen.

13 Q Okay.  Then why did you have to contact Investigator

14 Clark or whoever it was to say, hey, that's the vehicle?

15 A Due to it possibly being the vehicle that I was out

16 with.

17 Q Uh-huh.  And that has what to do with what?

18 MR. BARNETTE:  Your Honor, I know it's pretrial.  I'm

19 going to object.  I think he's outside of the scope.

20 MR. NOWICKI:  That's fine.  We'll leave that alone for

21 right now.

22 I'm done.  No other questions.

23 THE COURT:  Okay.

24 MR. BARNETTE:  Nothing further.

25 THE COURT:  Thank you, sir.  You may step down.  Watch
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 1 your step if you would.

 2 MR. BARNETTE:  Your Honor, if I could ask the defense,

 3 is this -- are they challenging the search warrant itself

 4 or are they just challenging the circumstances around it?

 5 MR. NOWICKI:  We're challenging the search warrant.  I

 6 think we have to go around the circumstances to get there.

 7 MR. BARNETTE:  Okay.  Good enough.  I just wanted to

 8 make sure.

 9 I'd like to call Sergeant Guffey to the stand.

10 JOSEPH W. GUFFEY, having been

11 first duly sworn, testified as follows:

12 DIRECT EXAMINATION BY MR. BARNETTE 

13 Q If you would, sir, give your full name for the record,

14 please.

15 A I'm Joseph W. Guffey.  

16 Q And where do you work at, sir?

17 A Spartanburg County Sheriff's Office.

18 Q And what is your position there, sir?

19 A I am currently the sergeant over violent crimes.

20 Q Okay.  And how long have you been in law enforcement,

21 sir?

22 A 2001-ish, the end of 2001.

23 Q About 17 years, give or take?

24 A Yes, sir.

25 Q Back on August 29th of 2016, was you working that day,
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 1 sir?

 2 A Yes, sir.

 3 Q And did y'all -- did you receive information about the

 4 bank robbery that occurred at the Spartanburg Federal

 5 Credit Union?

 6 A I did.

 7 Q And if you would, tell the Court about what -- what

 8 information you received and what was your involvement in

 9 it.

10 A I was at the office, and it must have been somewhere

11 between them finding the car and the bank robbery and then

12 going to that home that they needed a search warrant for

13 this location.

14 Q Okay.  So it was after Officer Noteboom called

15 investigators to tell them the information.

16 A I would assume so.

17 Q Okay.  And who gave you the information for the search

18 warrant?

19 A Detective Clark.

20 Q Okay.  And what did he tell you about the information

21 that he had?

22 A Basically, what he just testified to that the

23 Officer/Deputy Noteboom had been out with the car

24 previously.  Then the bank robbery happened, that he

25 removed the tag from it.  
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 1 A white truck was found sometime later after the

 2 burglary -- excuse me -- the armed robbery where the B.M.W.

 3 was.  A 9-1-1 call came in later on that someone is calling

 4 in a stolen tag from their car that matched the description

 5 of the car that Noteboom had previously been out with.

 6 Q And when you received that information, you put that

 7 in your incident report too, is that right, sir?

 8 A Yes, sir.

 9 Q Let me show you what's been marked as Court's Exhibit

10 No. 2.  Let me show you Court's Exhibit No. 2.

11 A Can I take this paperclip off?

12 Q Yes, sir.  Is this a copy of the search warrant that

13 you did on this case?

14 A Yes, sir.

15 Q If you would -- and that's your affidavit, the items

16 to be searched and everything, is that right, sir?

17 A Yes, sir.

18 Q Okay.

19 MR. BARNETTE:  Your Honor, would you want him to read

20 or would you rather just look at the search warrant itself?

21 THE COURT:  I can just look at it myself unless

22 there's a particular part you want me to pay attention.

23 MR. BARNETTE:  No.  Maybe we better let you read it

24 then if there's any questions from there.

25 Any objections to that?
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 1 MR. NOWICKI:  Can I review it?

 2 MR. BARNETTE:  Sure.

 3 (Pause.)

 4 Q Can I borrow your clip, paperclip back?

 5 A Yes, sir.  

 6 Q Thank you.  

 7 MR. BARNETTE:  Your Honor, I'd like to move Court's

 8 Exhibit 2 into evidence at this time for purposes of this

 9 hearing.

10 MR. NOWICKI:  No objection.

11 THE COURT:  Without objection.

12 Q Let the Court have a moment to read over it.

13 (Pause.)

14 THE COURT:  Okay.

15 MR. BARNETTE:  May I approach the bench, Your Honor?

16 Thank you.

17 Q And in looking at Court's Exhibit No. 2 with you, sir,

18 here, basically, you go through the probable cause for the

19 search warrant, is that right?

20 A Yes, sir.

21 Q And I know the judge has read through there about the

22 license plate, everything that's been testified before.

23 And then at the end you also but the deputy that initially

24 seized the plate responded to the addresses provided by the

25 victim, the reported theft of the license plate from --
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 1 this is the same B.M.W. that he was previously out with,

 2 which he received the receipt, got the license plate.

 3 A Yes, sir.

 4 Q And you placed that in there, and then he goes into

 5 detail before.  And you do in that detail following what he

 6 testified to earlier.

 7 A Yes, sir.

 8 Q And you put the premises that was searched was the

 9 car, the B.M.W. in question, as well as the residence, is

10 that right?

11 A Yes, sir.

12 Q And the residence at .

13 A , yes, sir, .

14 Q Okay.  Got up there from that.   Clarence Circle in

15 Moore, South Carolina?

16 A Yes, sir.

17 Q Okay.  And was that the search warrant given and

18 executed by investigators from the sheriff's department?

19 A It was.

20 Q And did they find evidence of the bank robbery?

21 A Yes, sir.

22 Q Did they find the money involved in the bank robbery?

23 A Yes, sir.

24 Q Was that found in the house?

25 A Yes, sir.
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 1 Q Did they find a shotgun that matched -- was -- matched

 2 the description of the shotgun used in the bank robbery?

 3 A Yes, sir.

 4 Q Did they find unfired shell casings in the car, as

 5 well in the deck area where the gun was found underneath

 6 the deck?

 7 A Underneath the deck.  I don't know if there were any

 8 unfired ones.  I know that there were some live rounds

 9 under the deck.  And inside the car there were some spent

10 shell -- shotgun shell casings.

11 Q You sure they was not -- they was unfired, weren't

12 they?

13 A One way.  I don't recall to be honest with you.  I'd

14 have to look at a picture.

15 Q Okay.  I'll be glad to show that to you.

16 (Pause.)

17 Q I'm going to show you what's been marked as Court's

18 Exhibit 15, State's Exhibit 55, but 15 for this hearing;

19 Court's Exhibit 16, State's Exhibit 56; Court's Exhibit 17,

20 which is State's Exhibit 61; Court's Exhibit 18, State's

21 Exhibit 62; Court's Exhibit 19, State's Exhibit 68; Court's

22 Exhibit 20, State's Exhibit 72; Court's Exhibit 21, State's

23 Exhibit 78; Plaintiff's Exhibit 20 or Court's Exhibit 22,

24 State's Exhibit 83; Court's Exhibit 23, State's Exhibit 87;

25 Court's Exhibit 24, State's Exhibit 88 and let you take a

49



Joseph W. Guffey (In-camera)
Direct examination by Mr. Barnette

    50

 1 look at those, sir, real quick.

 2 (Pause.)

 3 A Okay.

 4 Q Are you fairly -- are those a fair representation of

 5 what was found as a result of the search warrant?

 6 A Yes, sir.

 7 MR. BARNETTE:  And, Your Honor, I'd like to move these

 8 into evidence at this time.  I don't know if Mr. Nowicki

 9 wants to take a look at them just for purposes of this

10 hearing.

11 (Pause.)

12 THE COURT:  Without objection.

13 Q If you would, just step down for a second, sir, so the

14 Court can see these.

15 (Whereupon, the witness left the stand.)

16 Q This is okay.  Show you Court's Exhibit 15.  Is that

17 an unfired 12-gauge shotgun shell that's underneath the

18 driver's side of the car, the B.M.W.?

19 A Yes, sir.  It appears to be.

20 Q And I think Court's Exhibit 16 is just a closer

21 picture of that shell casing.

22 A Yes, sir.

23 Q Was that a specific type of shell casing like Prairie

24 Storm shell casing?  It might be better --

25 A The brand of it, I don't recall.
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 1 Q Yes, sir.  I'll show you some more pictures here.

 2 Showing you Court's Exhibit 17.  What's that a picture

 3 of, sir?

 4 A That is the back driver's-side-seat floorboard with

 5 the shotgun shell underneath it similar to the rest of the

 6 ones we found.

 7 Q Okay.  Is that the 12-gauge shotgun shell that was

 8 found?

 9 A Yes, sir.

10 Q Let me show you Court's Exhibit 18.  Is that just a

11 closer picture of the shotgun shell?

12 A Yes, sir, it appears to be, yes, sir.

13 Q And that's a different shotgun shell than the other

14 one we saw earlier in the first two photographs.

15 A Yes, sir.

16 Q Court's Exhibit 19.  Are these items that was found in

17 trunk of the B.M.W. when it was searched -- the mask and

18 the gloves?

19 A Yes, sir.

20 Q And did those match the description from the bank

21 robbery, from the people there with the video tape?

22 A From what I was told, they did, yes, sir.

23 Q Right.  And State's Exhibit 72.  I call it a stocking

24 cap.  Some people call that a doo rag.  Was that what was

25 found in the trunk of the B.M.W. also?
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 1 A Yes, sir.

 2 Q Was that similar to the description that was done at

 3 the bank?

 4 A Yes, sir.

 5 Q State's Exhibit or Court's Exhibit 21 -- I keep --

 6 Court's Exhibit 21.  Was this where the shotgun, as well as

 7 the pants, was found underneath the deck -- 

 8 A Yes, sir.

 9 Q -- there at the residence?

10 Court's Exhibit 22.  Is that the pants that was from

11 under the deck with the shell casings that was found in it?

12 A Yes, sir.  

13 Q Those are 12-gauge shotgun shells.

14 A Yes, sir.

15 Q Court's Exhibit 23.  Is that the gun that was found

16 with the shotgun shells that was beside the gun?

17 A Yes, sir.

18 Q And that was found under the deck also at that

19 residence?

20 A Yes, sir.

21 Q And Court's Exhibit 24.  Was this the bag where the

22 money was found?

23 A It was, yes, sir.

24 Q And was that amount a little bit over $15,000 that was

25 found in that bag?
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 1 A Yes, sir.

 2 Q And was the bait money also found in that bag --

 3 A It was, yes, sir.

 4 Q -- from the bank itself?  If you would, just stay

 5 right there for a second.

 6 Let me show you Court's Exhibit 25.  You received

 7 information about the bank, what was left there and

 8 everything, is that right?

 9 A Yes, sir.

10 Q And then Court's Exhibit 26.  There was a video-taped

11 at the scene of the bank robbery, is that correct?

12 A Yes, sir.

13 MR. BARNETTE:  Your Honor, I'd like to enter Court's

14 Exhibit 25 just for purposes of this hearing, as well as

15 Court's Exhibit 26 as part of the hearing.

16 MR. NOWICKI:  No objection.

17 Q Court's Exhibit 25.  Was this a fired shell casing

18 that was found at the bank when he had fired the shot and

19 then racked it?

20 A Yes, sir.

21 Q And was this the same ammo that was found at his

22 residence?

23 A It was.

24 Q I know we have closer-up pictures, but I'm trying to

25 save time here from there.
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 1 State's Exhibit 2 shows the -- what the individual was

 2 wearing, as well as the gun he used and everything in the

 3 video, is that right?

 4 A Yes, sir.

 5 MR. BARNETTE:  And, Your Honor, I'd like to move that,

 6 make that part of it too.  

 7 Q And in that video, obviously, the shotgun appeared to

 8 be the same shotgun that was found.

 9 A It appeared to be.

10 Q And he had the mask stocking cap or doo rag on top of

11 his head?

12 A Yes, sir.

13 Q And the pants appear to be similar.  

14 A Yes, sir.  

15 Q Cargo pants with the shell casings in them.

16 A Yes, sir.

17 Q Okay.  Please have a seat, sir.  Thank you.

18 (Whereupon, the witness returned to the stand.)

19 Q So, obviously, you'd have probable cause that was

20 signed by Judge Paslay, which the search warrant was signed

21 by him, is that right?

22 A Yes, sir.

23 Q And at the top of it I think there was a scrivener's

24 error.  You did not sign your name, is that right, or put

25 your name at the top of it?
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 1 A It appears so.

 2 Q But you signed the bottom of it and it's what you

 3 presented to Judge Paslay.

 4 A Yes, sir.

 5 Q And you did that under oath.

 6 A Yes, sir.

 7 Q Okay.  Please answer any questions the Court may have

 8 for you, or Mr. Nowicki.

 9 CROSS-EXAMINATION 

10 BY MR. NOWICKI 

11 Q Is it Sergeant Guffey?

12 A Yes, sir.

13 Q And you've -- how long have you been with the -- with

14 the -- I don't know what I'm saying.

15 A The sheriff's.

16 Q Spartanburg County Sheriff's Office.

17 A The sheriff's office.  I've been there since mid 2010.

18 Q Okay.  And prior to that?

19 A Yes, sir.  I worked for the Duncan Police Department

20 from late 2001 until I came to the sheriff's office.

21 Q Okay.  And that is your signature, correct?

22 A Yes, sir.

23 Q And this 12:45 p.m., what does that denote?

24 A I'm assuming the time the judge signed the warrant.

25 Q Okay.  And do you remember what time you got the
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 1 information to get the warrant?

 2 A Approximately 11:26.

 3 Q 11:26?

 4 A Yes, sir.

 5 Q And hand you this back.

 6 All right.  So about 11:26.  And that was from

 7 Detective Clark?

 8 A Yes, sir.  I'd heard that there'd been a bank robbery,

 9 and I'd heard little bits and pieces of it, but as far as

10 my involvement I was called around --

11 Q So Detective Clark is the one that contacted you in

12 reference to getting a search warrant.

13 A Yes, sir.

14 Q And is Detective Clark the one who provided you with

15 all of the information?

16 A Yes, sir.

17 Q And what information did he provide for you or to you?

18 I'm sorry.

19 A Just reading from my incident report, basically, said

20 that there'd been a bank robbery, that a deputy had been

21 out with an abandoned vehicle described as a bluish-grayish

22 B.M.W. just prior to the bank robbery.  Stated that the

23 deputy had run the Michigan plate and that it had come back

24 either suspended or expired or lack of -- lack of

25 insurance, I believe it ended up being.
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 1 The deputy ended up taking that tag just after the --

 2 the bank robbery.  A white truck was taken from the area

 3 and ended up back where that deputy had initially found

 4 that B.M.W.

 5 Q Okay.  And where did the information come from about

 6 Mr. Banner being the, or I should say the suspect, which is

 7 Mr. Banner, as being the same, having the same physical

 8 characteristics as the person?

 9 A I -- I don't recall giving any sort of --

10 Q Is that not in the search warrant?

11 A I'd have to look.  If -- if there's physical

12 characteristics it would have had to come from Detective

13 Clark, because that's who I spoke to about it.  But just --

14 just has on here clothing, it looks like to me.  I don't

15 see anywhere where it gives a physical --

16 Q Does it say anything about -- it talks about clothing.

17 A Yes, sir.

18 Q Okay.  

19 A Now, just to be clear, you meant like height, weight.  

20 Q Correct.

21 A I don't recall ever mentioning that that comes to my

22 mind or that I see here.

23 What I'm -- what I'm talking about is just the clothes

24 that they said, you know, basic -- basic description.

25 Q Right.  Okay.  But that's all the information that you
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 1 had, right?

 2 A Yes, sir.

 3 Q Clothes, car.

 4 A Yes, sir.

 5 Q The B.M.W., correct?

 6 A Yes, sir.

 7 MR. NOWICKI:  One moment, Your Honor.

 8 (Pause.)

 9 Q On the search warrant under description of premises

10 the -- I guess it's a catchall sentence at the -- at the

11 very end.  I guess -- I think it was a direct one.  I'll

12 check and make sure I'm not --

13 A Sure.

14 Q Yeah.  Also to be searched.  Also to be searched are

15 any and all outbuildings, sheds or other structures and

16 vehicles located in the curtilage area of premises,

17 correct?

18 A Yes, sir.  

19 Q So generally your search warrants are going to include

20 what would be considered curtilage, correct?

21 A Yes, sir.

22 Q Which could be something that's on the property

23 outside the home, correct?

24 A Yes, sir.

25 MR. NOWICKI:  No other questions, Your Honor.
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 1 MR. BARNETTE:  Just one followup, Your Honor.

 2 REDIRECT EXAMINATION 

 3 BY MR. BARNETTE 

 4 Q Do you still have the search warrant there, sir?

 5 A Yes, sir.

 6 Q And I'm not going to have you read it, but all of your

 7 information you put in the affidavit, is that right --

 8 A Yes, sir.

 9 Q -- that you received?

10 A Yes, sir.

11 Q And that developed your probable cause for this case.

12 A Yes, sir.

13 Q Thank you.

14 THE COURT:  Thank you, sir.  You may step down.

15 MR. BARNETTE:  Your Honor, that'd be the state's

16 showing on the search warrant.

17 MR. NOWICKI:  One moment, Your Honor.

18 (Pause.)

19 MR. BARNETTE:  May we approach, Your Honor?

20 THE COURT:  Yes, sir.

21 (Bench conference held off the record.)

22 MR. NOWICKI:  Sergeant Guffey.

23 THE COURT:  Come right back up here, sir.  They've got

24 a question or two more for you.  Just need to remind you

25 that you remain under oath.
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 1 THE WITNESS:  Yes, sir.

 2 THE COURT:  Thank you.

 3 RECROSS-EXAMINATION 

 4 BY MR. NOWICKI 

 5 Q As far as policy or protocol or whatever you want for

 6 getting a search warrant, do y'all have to follow -- do

 7 y'all have to follow anything, you know, like a chain of

 8 command type of thing?

 9 A No, sir.

10 Q Can anybody get a search warrant?

11 A Yes, sir.

12 Q So it's just based on whatever information and whoever

13 goes to the judge with that information, correct?

14 A Yes, sir.

15 Q Okay.

16 MR. NOWICKI:  That's all.

17 MR. BARNETTE:  No further questions of this witness,

18 Your Honor.

19 THE COURT:  Thank you, sir.  You may step down again.

20 Just watch your step again.

21 MR. NOWICKI:  Your Honor, for purposes of the hearing

22 the defense is going to call Mr. Banner.

23

24

25

60



Genuine Truth Banner (In-camera)
Direct examination by Mr. Nowicki

    61

 1 GENUINE TRUTH BANNER, having

 2 been first duly sworn, testified as follows:

 3 DIRECT EXAMINATION BY MR. NOWICKI 

 4 Q Mr. Banner, can you tell or state your full name,

 5 please?

 6 A My name is Genuine Truth Banner.

 7 Q And on August 29th of 2016, where were you staying?

 8 A August 29th.  I was staying at  Clarence Circle.

 9 Q And who lives there?

10 A My grandmother.

11 Q And how long had you been staying with your

12 grandmother?

13 A Two or three days.

14 Q Two or three days.  And did you have any items inside

15 the residence?

16 A Yes.

17 Q Okay.  And what were those items?

18 A Mostly food items, some -- some utensils and cutlery,

19 things like that.

20 Q And do you own a vehicle?

21 A Making payments on it, correct.

22 Q And what kind of vehicle is it?

23 A A B.M.W. 325xi.  

24 Q And was that the vehicle that was located at that

25 residence.  
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 1 A Yes, sir.  

 2 Q The one you're talking about today?

 3 A Yes, --  Clarence Circle.  Yes.

 4 Q You didn't force your way into that residence, did

 5 you?

 6 A No, sir.

 7 Q I mean, you and your grandmother have a good

 8 relationship?

 9 A Yes, sir.

10 Q And so basically you were a guest.  

11 A Yes, sir.

12 Q Did you have any inclination of possibly staying in

13 the area?

14 A Possibly.

15 Q Okay.

16 A Possibly.

17 Q That's all the questions.

18 MR. BARNETTE:  Thank you, Your Honor.  I do have a few

19 questions.

20 CROSS-EXAMINATION 

21 BY MR. BARNETTE 

22 Q Mr. Banner, if I'm understanding right the B.M.W. that

23 was found at the residence there was your car.

24 A Making payments on it, correct.

25 Q Yes, sir.  And you had that car all day that day.
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 1 A More or less, yeah, yes.

 2 Q Okay.  And the items inside that car, was those all

 3 your items?

 4 A More or less.

 5 Q Okay.  What I'm particularly talking about -- let me

 6 show you some court exhibits here.

 7 MR. BARNETTE:  May I approach the bench, Your Honor?

 8 I'm sorry.

 9 (Pause.)

10 Q Let me show you what's been marked as Court's Exhibits

11 No. 9, No. 10, No. 11, No. 12 and No. 13.  The car in those

12 pictures, the 2002 B.M.W., that's your car, is that right?

13 I'll let you get a chance to look through all of them.

14 A This is the vehicle.  This is the vehicle I was making

15 payments on.

16 Q And the items inside the car, as well as the trunk,

17 was your items, is that right?

18 A More or less.

19 Q Okay.  In the trunk of the car, was those your items,

20 sir?

21 A More or less.

22 Q Okay.  The items in the floorboard of that car, in the

23 back of the front and under the driver's seat was all your

24 items, is that right?

25 A More or less.
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 1 Q The 12-gauge shotgun that was found underneath the

 2 deck --

 3 MR. NOWICKI:  Your Honor, I'm going to object.  This

 4 was just for the purposes of ownership of the vehicle as

 5 far as having a reasonable expectation of privacy.

 6 THE COURT:  You called him as a witness.  He's on

 7 cross-examination.  So he has got some leeway.

 8 MR. BARNETTE:  Thank you, Your Honor.

 9 Q The shotgun that was found under the deck with the

10 shotgun shells, is that your shotgun, sir?

11 A I can't see any numbers or identification on it, so I

12 can't say for sure whether that specific one was mine.

13 Q Okay.

14 MR. BARNETTE:  Like to mark that as court's exhibit.

15 (State's Exhibit No. 11 marked Court's Exhibit No.

16 27.)

17 MR. BARNETTE:  Your Honor, I've marked the shotgun

18 that was found from under the deck as Court's Exhibit

19 No. 27.  I'd like to enter it in at this point just for

20 purposes of this hearing.

21 MR. NOWICKI:  Your Honor, I object for the same

22 reason.

23 THE COURT:  All right.  I'll allow him to proceed.  He

24 is on cross-examination.  I'm not sure what the purpose is,

25 but I'll let him go ahead.
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 1 MR. BARNETTE:  No problem.  Thank you, Your Honor.

 2 Q If you want to take a look at it, sir, you can from

 3 right here.  You can take it out, sir, if you want to.

 4 A It appears to be a similar shotgun.  Again, I don't

 5 know the numbers, so I can't say for sure.

 6 Q It appears to be a similar shotgun.  

 7 A Again, I don't know the number, so I can't say for

 8 sure.

 9 Q But if A.T.F., the background check on this, says this

10 was the gun that you purchased at the Bass Pro Shop --

11 A Then I would suppose so.

12 Q Okay.  And it appears on here that it was bought by

13 the Bass Pro shop.

14 A Correct.

15 Q That appears to be your gun, is that right, sir?

16 A Similar, yes.

17 Q Okay.  And the pants that was found under there, was

18 those your pants also, sir?

19 A I don't recall.

20 Q Okay.  The bag of money that was found in the house,

21 was that yours?

22 A Excuse me?

23 Q The bag of money that was found inside the house in

24 the book bag.

25 A What bag of money?
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 1 Q Let me show you Court's Exhibit 22.  The pair of pants

 2 that was found, the shotgun shells, was those your pants,

 3 sir?

 4 A I'm not entirely sure.  I don't know.  I don't believe

 5 so.

 6 Q Let me show you Court's Exhibit 24.  I think this was

 7 found in the bedroom of the residence, the gray bookbag.

 8 Was that your bookbag, sir?

 9 A No, sir.

10 Q So you don't know anything about that.

11 A I don't recall ever seeing a bookbag of that nature.

12 Q Do you realize that bookbag had an I.D. with your

13 name, social security number and blood type in the bottom

14 of it?

15 A Does it?  Oh.

16 Q Why would that be in there if that wasn't your bag?

17 A I can't say.

18 MR. BARNETTE:  One moment, Your Honor, please.

19 (Pause.)

20 MR. BARNETTE:  One moment, Your Honor.

21 (Pause.)

22 Q And did you park the B.M.W. where it was, sir?

23 A I did.

24 Q And was it clearly seen from the road?

25 A Yes.
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 1 Q Okay.  So you could clearly see it from the road.  No

 2 question from the pictures and everything.

 3 A I could recognize it as mine, yes.

 4 MR. BARNETTE:  Thank you, Your Honor.  That's all the

 5 questions.

 6 THE COURT:  Any redirect?

 7 MR. NOWICKI:  No.  No redirect.

 8 THE COURT:  Thank you, sir.  You may step down.  Watch

 9 your step as you step down.

10 Any more witnesses for the defense?

11 MR. NOWICKI:  No other witnesses, Your Honor.

12 THE COURT:  Any in reply?

13 MR. BARNETTE:  None in reply, Your Honor.

14 THE COURT:  All right.  Yes, sir.  Do you want to make

15 arguments or --

16 MR. NOWICKI:  I would like to, yes.

17 THE COURT:  Okay.  Be more than happy to hear from

18 you.

19 MR. NOWICKI:  Your Honor, based on the testimony we

20 definitely wouldn't be able to say that Officer Noteboom's

21 purpose for going over to the residence was to not identify

22 the vehicle for a tag that was taken.  They already knew

23 the tag was taken.

24 Their purpose was to go over there to see if that was

25 the same vehicle for the purposes of a [sic] investigation
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 1 for a bank robbery, because that information was used in

 2 the search warrant.  So therefore they needed to have a

 3 search warrant prior to the officer actually going onto the

 4 property to actually look in the vehicle.

 5 Looking in the vehicle is a search.  It's not like

 6 something I could see from plain view.  Yes.  He could see

 7 it was blue or whatever, gray, B.M.W. from the road, but

 8 they have to be other blue and gray B.M.W.s that exist.

 9 To get closer he had to physically get out of the

10 vehicle and walk on the property and look.  In my eyes

11 that's a search.

12 And there is case law as far as what curtilage is.

13 Curtilage is -- it can be the grass on your property behind

14 the house, even in front of the house.

15 There is a case.  I believe it's the Jardines case out

16 of Florida which is the dog sniffing case where they came

17 up upon a dog, come up on the porch, did a sniff.  There

18 were drugs.  And based on that they went in and -- and got

19 items.

20 The Court in that case said you can't do that, that

21 that is -- the porch is curtilage and you can't just -- you

22 can't do that.  There has to be more than that.  

23 And it's similar in this case, although it's not a

24 dog.  We're not comparing a dog to an officer or anything,

25 but, I mean, the officer basically is doing the same thing.  
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 1 I mean, he's going up to a general vehicle that looks

 2 like or appeared to be the same vehicle and then going onto

 3 the property and then in my opinion is doing a search by

 4 looking inside the vehicle to get a VIN number, by looking

 5 inside to -- for the clothes that appeared to be the same

 6 clothes.  But to actually look he's going to have to look

 7 in there to see if everything -- the same items that were

 8 in there.

 9 And there is a case out there right now which, Your

10 Honor, the Supreme Court had and just had oral argument on

11 it -- I believe it was on January the 8th or 9th of this

12 year -- which has to do with a motorcycle underneath a tarp

13 that was in a driveway.

14 Law enforcement went up there, pulled the tarp and saw

15 that it was a motorcycle.  And from my understanding they

16 took the motorcycle.

17 But, regardless, the issue that's before the Court is

18 whether or not that's curtilage because it does not fall

19 under the automobile exception because -- and we heard

20 testimony about he passed by the automobile, didn't go

21 anywhere, even though he said, so he did it two -- two

22 times.

23 They had eyes on the vehicle from a different officer.

24 The vehicle wasn't going anywhere.  So there's no reason

25 why they couldn't have gotten a search warrant.  
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 1 And the information, again, they had to go onto the

 2 property to get that information regardless in the -- what

 3 the Supreme Court case -- of course they didn't get a

 4 search warrant, but what the Supreme Court, and what

 5 they're looking at is, does -- do they need to have one to

 6 do that, because it's not an automobile exception.

 7 If you have eyes on it, then as soon as they take it

 8 and leave they're going to get pulled over, and then you

 9 have the automobile exception.  So, you know, what I'm

10 saying, arguing, is that everything that was found from the

11 search should be suppressed because without that they're

12 not getting in anywhere.  They're not getting into that

13 house but for that vehicle.

14 And then there's information too by the general

15 description that the -- Mr. Banner who is of medium build

16 and height and light-skin black male -- how many people are

17 there of his -- of that build and color in Spartanburg?

18 So it all falls down to the vehicle, and without the

19 vehicle they have nothing.  There is no I.D. and the --

20 well, we won't go into that -- but as far as the search

21 warrant goes, there's nothing but the vehicle.  And

22 everything that was talked about about his wound and stuff,

23 that was all found after the search.

24 So the question for me, well, for the Court is, is

25 this vehicle curtilage, is it un-curtilage.  It is.  It
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 1 does not fall under any of the exceptions for the Fourth

 2 Amendment.

 3 THE COURT:  Let me take -- let me ask you a couple of

 4 questions.

 5 The vehicle in the pictures, I think all of the

 6 testimony establishes that the vehicle once it was back at

 7 the residence was clearly in plain view from the road.

 8 MR. NOWICKI:  Correct.

 9 THE COURT:  All right.  According to the ser -- the

10 affidavit that led to the issuance of the search warrant,

11 that's it -- that's it, just the -- this -- the existence

12 of the vehicle at this location being the same vehicle that

13 was previously seen by the same officer in close proximity

14 to the bank that just got robbed that sat directly next to

15 the white truck that had been taken as part of the bank

16 robbery.

17 I mean, so what is it that piece of information that

18 was gathered by the police that you claim was wrongfully

19 gathered?

20 MR. NOWICKI:  The VIN number.

21 THE COURT:  He already had the VIN number.

22 MR. NOWICKI:  Well, but he had to confirm that was

23 that vehicle.  There's a difference.

24 Just -- I mean, a blue B.M.W.  So any -- so he -- he

25 could have drove by any residence that had a blue B.M.W.
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 1 and he could go on that property and check that VIN number.

 2 THE COURT:  All right.  So your contention is that his

 3 subsequent view of the VIN number through the window was --

 4 was what he did wrong.

 5 MR. NOWICKI:  Correct.

 6 THE COURT:  And that he had to actually come onto the

 7 property in order to view that VIN number.

 8 MR. NOWICKI:  That's right.

 9 THE COURT:  All right.  Okay.  I think I understand.

10 Yes, sir.

11 MR. BARNETTE:  Thank you, Your Honor.

12 First before I get started on everything else, the

13 present law is -- I know he's arguing what the U.S. Supreme

14 Court might do.  And the present law is that they would

15 allow this.

16 And the Virginia case that he's talking about, Collins

17 vs. the Commonwealth of Virginia, I've actually made it a

18 court's exhibit and I think I provided to the Court and Mr.

19 Nowicki earlier.

20 Basically, the facts are different.  And I know -- I

21 know the Court can read as well as I can, but from the

22 standpoint, this is a motorcycle that was seen twice by two

23 different officers over a long period, over several weeks.

24 This happened on the same day.  It happened

25 approximately a little bit after 9:00 o'clock.  I mean, it
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 1 was observed before 9:00 o'clock by Officer Noteboom.  He

 2 went up.  He looked at the VIN number.  He saw the car, got

 3 the license plate and actually took possession of it.  We

 4 have it here in evidence today.

 5 Later on the tag was called in as stolen by the

 6 defendant at that residence.  Officers go to there.

 7 There's, you know -- obviously, you have the stolen tag,

 8 which is not stolen because Officer Noteboom has got it.  

 9 Plus, they look and see the automobile is in plain

10 view.

11 The interesting thing to me is -- and I understand

12 Mr. Nowicki has to argue for his client.  But these

13 officers didn't do that.  They say the officers did go

14 up -- something that's mentally intrusive, very easy to

15 see.  He never entered the car.  He just looked at it,

16 looked at the VIN number, looked at the items in the car

17 through the window.  And all of this was through the

18 window.  Never opened the doors.  Saw that the tag was

19 missing.  Very minimal invasion.

20 If they hadn't done this I'm sure they'd be arguing

21 the other part, the other way.  You know, they didn't

22 verify that was the car.

23 He simply did what I think was good police work in

24 both cases checking the car that was in the area that was

25 strange from that standpoint that wound up being involved
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 1 in the bank robbery instead of something else.  But then he

 2 got to verify it, because the job is to get probable cause

 3 to make sure they're doing the right thing from that

 4 standpoint.

 5 A search and seizure is very important.  I know the

 6 Court knows this.  And they want to make sure they get it

 7 right.  

 8 And the reason why I entered all of the evidence in

 9 afterwards, they obviously got it right, because you look

10 at all the evidence that matches up with what's on the

11 video tape, what was at the scene, what was seen by

12 witnesses from there.  I could have entered a whole lot

13 more evidence from there, the witnesses at the scene.  I

14 did enter the video tapes so the Court could see that if he

15 wishes to from there.

16 But there's no question they had probable cause on the

17 warrant, no question they did the right thing by backing up

18 and getting a warrant.  

19 In the Virginia case they never got a search warrant.

20 They just went ahead and did it.  They pulled up the tarp

21 too where it was covered where it wasn't clearly seen from

22 the road.

23 In this case, Your Honor, I think -- right now the

24 present case law is in support of us.  I think the cases --

25 even the U.S. Supreme Court would rule the way that Mr.
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 1 Nowicki would like them to, I still think this case would

 2 be totally separate from that case.

 3 And if you read the Virginia case -- I think it's on

 4 the descent -- it's kind of interesting to me.  I think

 5 it's on page 22 of that opinion.  Let me find which justice

 6 did this -- Justice Mims.  It looks like -- I'm assuming

 7 this is a 6-1 decision.  I'm not sure.  It looks like it's

 8 a 6-1 decision, but I'm not familiar with Virginia cases.

 9 So I don't know.  But I saw Justice Mims is the decenter

10 for that.  

11 But anyway on page 22 he says, "There is no question

12 that Officer Rhodes was entitled to observe wherever he

13 could from the street."  

14 That's what Officer Noteboom did.  The Fourth

15 Amendment protection of a home is never extended to require

16 law enforcement to show their eyes and pacify home on

17 public -- thoroughfares.  

18 He may have been even entitled to go in the driveway

19 to get a closer look at the tarp or part of the motorcycle

20 already exposed to public view.  When asked to confirm his

21 impression of the shape, contours and wheels matched the

22 motorcyle alluded him.  

23 Oliver vs. United States, 466 South Carolina -- not

24 South Carolina -- U.S. 170.  It's a 1984 case, Your Honor.

25 Basically, in this case it was an open view, didn't
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 1 have to pull up anything.  I think even descent would agree

 2 that this is a case where we had probable cause as the

 3 state and then that the officers did everything right.  I

 4 think they really did a good job from that standpoint -- be

 5 patient and go through and make that you get the evidence

 6 appropriately.  And I think they did it this way.  And,

 7 obviously, the items they found out.  

 8 The other problem I've got with it, the automobile's

 9 not curtilage in my opinion.  It may have been on

10 curtilage, but it's not curtilage.  

11 And then you've always got the automobile exception

12 from there because it could move at any time from that

13 standpoint.  

14 But the officers did the right thing.  They put the

15 curtilage information, as well as the home information.

16 The shotgun shells and the pants was found underneath the

17 deck, as well as the money was found in the bedroom -- the

18 correct bedroom -- in the residence itself there.  Thank

19 you, Your Honor.

20 THE COURT:  Any reply?

21 MR. NOWICKI:  Yes, Your Honor.

22 The question that I have is why didn't they go ahead

23 and go and get the search warrant before they walked onto

24 the property to see if that was the vehicle or not if they

25 had probable cause to do so.  And they didn't.
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 1 And the other thing is, is that even though the

 2 Virginia case has to deal with, you know, a tarp, but the

 3 question is it's still coming down to whether or not they

 4 needed to have a search warrant to do that.

 5 So in my opinion it's the same thing.  I mean, sure.

 6 The tarp from over a motorcycle, you can see it kinda torn

 7 and it wasn't -- you know, could be a motorcycle from -- so

 8 it appears to be a motorcycle.

 9 It's not really the issue of searching under the tarp

10 as there is talk about that.  The issue is whether officers

11 can just come on your property and look for stuff and

12 whether or not that -- you know, in my opinion looking into

13 a vehicle that -- you know, if you're in -- if you're out

14 in public, fine, and officer looks in the vehicle and sees

15 the VIN number, fine.  

16 But if I have my car parked in my yard and an officer

17 comes up and into my yard and wants to look in my vehicle

18 that's a search.  That's a physical intrusion.  I mean, his

19 eyes are looking and finding things.

20 I mean, there -- it's -- I guess, you know -- and I

21 don't remember where I read this, was a comparison about a

22 house that was -- if a house is made of glass and you can

23 see through the house and you could see people doing drugs,

24 you would still need to have a search warrant to go in

25 there and search because they have a reasonable expectation
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 1 of privacy.  I read that somewhere.  It could be that

 2 I'm -- but that was one example that was given.

 3 So, I mean, and it's almost the same in the same

 4 situation.  I mean, everything that was done as far as for

 5 this getting a search warrant was based on the confirmation

 6 of that vehicle, that that was the vehicle.  So I think

 7 there is a difference.

 8 Even with the automobile exception, I don't think that

 9 applies.  Automobile isn't going anywhere.  It's not on a

10 public street or a highway.

11 And, Your Honor, therefore I would ask the Court to

12 suppress the evidence.

13 MR. BARNETTE:  Briefly, Your Honor, just two points I

14 want to make.

15 One, he called about the tag being stolen.  He's the

16 one that initiated it with the police.  

17 And the second thing too which I thought was

18 interesting here, the car was parked the same way at both

19 locations.

20 Officer Noteboom testified that the car had been

21 backed up to the bushes where you couldn't see the back of

22 it, which was the license plate, and also it was backed up

23 to the deck where you can't see the back of it, which would

24 have been the license.  So I think that adds on to it from

25 that standpoint.  Thank you, Your Honor.
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 1 THE COURT:  Okay.  All right.  I'm not going to

 2 suppress the evidence.

 3 The testimony that's been presented to the Court on

 4 this particular issue does indicate to the Court that the

 5 officer when he went to the residence was responding to the

 6 call that had been made about this license tag had been

 7 stolen.

 8 He -- you know, very -- to the defendant's detriment,

 9 this was the same officer that had actually seen the car,

10 physically seen the car, before close to the bank robbery.

11 And you can't -- you can't take that out of the

12 officer's mind.  He's the one responding to the report of

13 the stolen tag, was the same officer that had seen the car

14 earlier.  So he was going out there as part of his job in

15 that investigation.

16 Sure.  He was aware that there'd been a bank robbery

17 because he'd been out there before he received the other

18 reports.

19 I agree with the state that I think it was good police

20 work by the officer in the way that he handled it.  If

21 there wasn't -- the Fourth Amendment stems around an

22 invasion of privacy, expectations of privacy.

23 I think if -- I'm not saying there wasn't -- that

24 privacy was violated.  But if it was, it was done just in a

25 very minimal way by the police officer.
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 1 You know, the car was in plain view from the road.  He

 2 could identify it being the same car.  Anything that he

 3 examined in the car was not something that was an invasion

 4 of privacy, I think, as contemplated by the -- by the

 5 Fourth Amendment to the point that it would need to be

 6 excluded.  So I'm not going to grant the present motion.

 7 All right.  Lawyers approach for a moment.

 8 (Bench conference held off the record.)

 9 THE COURT:  We are going to step down for a few

10 moments.

11 (Whereupon, a recess was taken.)

12 THE COURT:  We'll go back on the record.

13 The Court has been made aware that discussions on

14 resolving the case have been taking place.  The Court is

15 not familiar with any great detail of what you've been

16 talking about, but I believe that we've reached the point

17 that, you know, getting ready for trials and bringing

18 people in and getting prepared becomes a factor, and in the

19 negotiations and in the discussions.  So I believe that the

20 solicitor is going to place something on the record.

21 MR. BARNETTE:  Yes, sir, Your Honor.

22 Your Honor, we had talked about negotiations before,

23 and the defendant rejected those negotiations.

24 I have talked to my folks, the victims, as well as the

25 law enforcement that's present here.  And, like I said, we
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 1 went to great -- we had to bring one officer back from

 2 Michigan.  He'd actually moved up to Michigan.  

 3 But Mr. Nowicki asked me if he could plead under

 4 Alford, and I said I would not object to that if the Court

 5 would be willing to take an Alford plea -- North Carolina

 6 vs. Alford plea.  

 7 However, the only thing I would do for him, it'd have

 8 to be straight up on all charges except I would run the

 9 bank robbery charge concurrent with the armed robbery

10 charge involving Ms. Krystal Ortiz.  

11 That would be the only thing.  Everything else would

12 have to be straight up.  He'd just plead to all the

13 kidnappings, the two armed robberies, the possession of a

14 weapon during a violent crime, straight up, and I'd run the

15 bank robbery concurrent with the armed robbery and to let

16 him plead under Alford.

17 But that offer will suspend at 5:00 o'clock.  The

18 state's ready to try the case.  And I appreciate the Court

19 letting us have a chance to talk.

20 THE COURT:  All right.  And, Mr. Nowicki, you

21 understand that to be the offer and when it's going to

22 expire?

23 MR. NOWICKI:  Yes, Your Honor.

24 THE COURT:  All right.  Then I've got other business I

25 can attend to in the back and so we will -- I will not
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 1 dismiss the Court staff until I hear otherwise.  So we will

 2 stand ready.

 3 Mr. Banner, please speak with your lawyer as much as

 4 you want and discuss with him what all is entailed with

 5 this.

 6 I believe that we've discussed -- talk to your lawyer

 7 about my sentencing philosophies and what he knows about

 8 that and what factors that I might weigh positively or

 9 negatively in my consideration with sentencing.  You can

10 get a feel for that from your lawyer.

11 But I'll step down and I'll let you talk with your

12 lawyer privately.

13 Okay.  We'll step down.

14 (Whereupon, a recess was taken.)

15 MR. BARNETTE:  Would you like me to announce the case,

16 Your Honor?

17 THE COURT:  Please.  

18 MR. BARNETTE:  Your Honor, this is the case of the

19 State vs. Genuine Truth Banner.  

20 Your Honor, he is going to plead guilty to all.  I

21 believe there's nine counts total, Your Honor, in this.

22 It's indictment numbers -- may I borrow the indictments for

23 a second, Your Honor?

24 Your Honor, he is pleading under North Carolina vs.

25 Alford on all of these charges, Your Honor.  All of them
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 1 will be straight up except for one charge.  And I'll get to

 2 that point from there.

 3 The first indictment, 16-GS-42-5451, Your Honor, he is

 4 pleading under state -- North Carolina vs. Alford to both

 5 counts.  The first count is armed robbery, Your Honor.

 6 That's a straight-up plea on that.

 7 The second count, Your Honor, is the bank robbery

 8 count.  He is pleading under Alford also, Your Honor.  That

 9 is to run concurrent with the armed robbery charge.  That's

10 the only one that will run concurrent.  All of the rest of

11 these are straight-up pleas.

12 The next one, Your Honor, is 16-GS-42-5452.  Your

13 Honor, armed robbery is count one.  Your Honor, possession

14 of a weapon during the commission of a violent crime is

15 count two, Your Honor.  He is pleading straight up on both

16 of those charges, Your Honor.  No recommendations in that

17 case.  And that has been true billed by the grand jury, as

18 well as the previous indictment has been true billed by the

19 grand jury.

20 The next indictment, Your Honor, is 16-GS-42-5453,

21 Your Honor, kidnapping, two counts, Your Honor.  Both of

22 those are straight-up pleas, Your Honor.  No negotiations

23 or recommendations on those.

24 Then 16-GS-42-5454, Your Honor, has three counts of

25 kidnapping.  Your Honor, all of these have been true billed
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 1 by the grand jury, and he is pleading straight up with no

 2 recommendations or negotiations on those charges also, Your

 3 Honor.

 4 All of these he is pleading under North Carolina vs.

 5 Alford in this case.  

 6 I do want to enter all of the evidence that has been

 7 marked, Your Honor, as the State's Exhibits 1 through 96,

 8 as well as Court's Exhibits 1 through 26, I believe that

 9 is, Your Honor.  Maybe 27.  I'd like to move all of those

10 as part of the facts and evidence in this case, Your Honor.

11 I've also included -- and I'll show this to Mr.

12 Nowicki.  I do have the officer's notes and reports that I

13 want to make part of the record, Your Honor, which is going

14 to be State's Exhibit 97, Your Honor, which is the -- it

15 actually is two reports.  

16 The first report is where the defendant reported his

17 license plate stolen to the sheriff's department, Your

18 Honor, the first part of it.  And I think that's through

19 the first six pages.  

20 And then the rest of it, Your Honor, is the bank

21 robbery and armed robbery and kidnapping and possession of

22 a weapon during a violent crime that occurred, Your Honor,

23 at the Spartanburg Federal Credit Union.  I'd like to make

24 that part of the facts of the case in this situation.

25 And I do have Court's Exhibit 1, Your Honor, which is
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 1 the Department of Mental Health had done an evaluation on

 2 the defendant, found him competent to stand trial, Your

 3 Honor.  Make that part of the record also, Your Honor.  I'd

 4 like to move all of these into evidence at this time and

 5 make them part of the facts of the case when I do my

 6 presentation too, Your Honor.

 7 THE COURT:  Without objection?

 8 MR. NOWICKI:  No objection.

 9 THE COURT:  All right.  Thank you, sir.

10 MR. BARNETTE:  May I approach the bench, Your Honor,

11 with the indictment?

12 THE COURT:  Thank you.

13 MR. BARNETTE:  And, Your Honor, we'd ask for

14 sentencing to be withheld until the morning because the

15 victims would have to be notified to be here, Your Honor.

16 And I know the Court understands that.

17 THE COURT:  All right.  Mr. Banner, I need you to

18 please raise your right hand and let the clerk of court

19 swear you in.

20 GENUINE TRUTH BANNER, having

21 been first duly sworn, testified as follows: on on

22 THE COURT:  Mr. Banner, I know you know this, but I'm

23 just going to review it.  We are making a recording of

24 everything that happens here.  Please speak up loud enough

25 so that both the court reporter and I can hear you.  And if
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 1 ever during this process if you cannot hear me, immediately

 2 let me know and I'll speak up as well.  

 3 I now have a series of questions.  These are standard

 4 questions that I ask everyone that appears in front of me.

 5 These questions help me decide whether or not I can, in

 6 fact, accept your plea.

 7 Okay.  How old are you?

 8 THE DEFENDANT:  Twenty-seven.

 9 THE COURT:  And, Mr. Banner, it is your intent to

10 enter a plea to the charges that were announced by the

11 solicitor?

12 THE DEFENDANT:  Correct.

13 THE COURT:  And, sir, how far did you go in school?

14 THE DEFENDANT:  Junior college.

15 THE COURT:  Where did you do your college?

16 THE DEFENDANT:  Kettering University.

17 THE COURT:  Presently are you married, single,

18 divorced, widowed?

19 THE DEFENDANT:  Divorced.

20 THE COURT:  Do you have children?

21 THE DEFENDANT:  No, sir.

22 THE COURT:  And prior to being arrested on these

23 charges did you have a job outside of the home?

24 THE DEFENDANT:  No.

25 THE COURT:  How were you supporting yourself
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 1 financially at the time?

 2 THE DEFENDANT:  It's complicated.  Music.

 3 THE COURT:  And relatives?

 4 THE DEFENDANT:  Yes, sir, yeah.

 5 THE COURT:  Ever serve in the military?

 6 THE DEFENDANT:  I enlisted.  I never served.

 7 THE COURT:  How long have you been in jail on these

 8 charges?

 9 THE DEFENDANT:  Seventeen months, well, 16 months,

10 three weeks to the day.

11 THE COURT:  Do you know what day it was that you got

12 arrested?

13 THE DEFENDANT:  29th of August of 2016.

14 THE COURT:  Within the last 24 hours have you consumed

15 any type of substance that's adversely or negatively

16 affecting your ability to understand what we're doing

17 today?

18 THE DEFENDANT:  No, sir.

19 THE COURT:  In the past have you ever been treated for

20 any type of substance abuse issues or drug or alcohol

21 problems?

22 THE DEFENDANT:  No, sir.

23 THE COURT:  Do you feel like you've had enough time to

24 talk to your lawyer about the facts behind the case and the

25 legal elements of the charges that are against you and any
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 1 possible defenses you might have?

 2 THE DEFENDANT:  Yes, sir.

 3 THE COURT:  And are you satisfied so far with the work

 4 that your lawyer has done for you?

 5 THE DEFENDANT:  Yes, sir.

 6 THE COURT:  Beyond that which has been stated in this

 7 courtroom, has anybody perhaps come to you and threatened

 8 you in any way or have they made you any promises in order

 9 to get you to make the decision to enter the plea?

10 THE DEFENDANT:  No, sir.

11 THE COURT:  Am I correct in concluding your decision

12 to enter the plea, that it is a free and voluntary decision

13 on your part?

14 THE DEFENDANT:  Yes, sir.

15 THE COURT:  Mr. Banner, I need for you to understand

16 that under the law you are presumed innocent of these

17 charges, and you do have right to a jury trial on any and

18 all of these charges.  

19 At any jury trial that would take place it would be

20 the state that has the burden of proof.  The state would

21 have to convince all 12 members of a jury that you are, in

22 fact, guilty beyond a reasonable doubt.

23 Do you understand that you have a right to that jury

24 trial?

25 THE DEFENDANT:  Yes, sir.
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 1 THE COURT:  And do you wish to give up your right to

 2 that jury trial on these charges?

 3 (Pause.)

 4 THE DEFENDANT:  Would you repeat the question?

 5 THE COURT:  Yes, sir.

 6 Do you understand that you have a right to that -- to

 7 that jury trial that I just explained?

 8 THE DEFENDANT:  I understand that I have the right.

 9 THE COURT:  All right.  And in order to enter these

10 pleas you have to give up your right to that jury trial.

11 And my question is do you wish to give up your right to

12 that jury trial.

13 (Pause.)

14 THE DEFENDANT:  No, sir.

15 THE COURT:  All right.  Do you want to speak with your

16 lawyer?

17 (Pause.)

18 THE DEFENDANT:  Could you repeat the question one more

19 time?

20 THE COURT:  Yes, sir.

21 Mr. Banner, do you understand that you have a right to

22 that jury trial that I explained to you?

23 THE DEFENDANT:  Yes, sir.

24 THE COURT:  And in order to enter these pleas you have

25 to give up your right to that jury trial.  Do you wish to
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 1 give up your right to that jury trial?

 2 THE DEFENDANT:  Yes, sir.

 3 THE COURT:  And, sir, do you understand that there are

 4 other very important constitutional rights that you are

 5 entitled to but that you have to give up in order to enter

 6 these pleas?  

 7 You have to give up your right to confront and

 8 cross-examine the state's witnesses.  You also have to give

 9 up your right to present evidence which you or your lawyer

10 might feel would establish a defense and you have to give

11 up your right of subpoena and you have to give up your

12 right to remain silent.

13 Do you understand all of those rights?

14 THE DEFENDANT:  Yes, sir.

15 THE COURT:  And do you wish to give up those rights?

16 THE DEFENDANT:  Yes, sir.

17 THE COURT:  All right.  Mr. Banner, if you would,

18 please, listen to the solicitor.  He's going to give us the

19 facts.

20 MR. BARNETTE:  Okay.  Your Honor, as part of the

21 facts, like I said before, I'd like to move all of the

22 evidence in -- State's Exhibits 1 through 96, plus 97 that

23 I've added, which is the incident report, Your Honor, as

24 well as all of the Court Exhibits.  

25 And I'd also like to move forward all of the evidence
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 1 during the suppression hearing by the state and by the

 2 defendant in that as part of the evidence and facts of the

 3 case also.

 4 THE COURT:  All right.

 5 MR. BARNETTE:  Your Honor, I know you've heard the

 6 facts.  We can go through them again.

 7 This occurred on October 29th, 2016, Your Honor.  The

 8 Spartanburg Federal Credit Union, Your Honor, which is a

 9 bank, institution, under the banking statute, Your Honor,

10 was open that day.

11 Shortly after 9:00 o'clock the defendant came into the

12 bank, Your Honor.  He was armed with a shotgun, dressed in

13 all black.  

14 We do have the video tape, Your Honor.  I believe

15 that's State's Exhibit No. 2 if the Court would like to

16 view it from there.  There's different angles there.

17 He comes in.  He actually comes from the Steak and Ale

18 side of the -- where the B.M.W. was parked, Your Honor,

19 from that side, comes around, goes into the bank.

20 He sees Phillip Dill talking to a customer there.

21 That customer has a 5-year-old child with them in this

22 case, Your Honor.  Phillip Dill was the bank officer there

23 that was with them, Your Honor, in this case.  The customer

24 there has a small child with her.  There's three kidnapping

25 charges involving those three individuals, Your Honor, in
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 1 that case.

 2 Just give me one second, Your Honor.

 3 (Pause.)

 4 MR. BARNETTE:  Your Honor, Miranda Bishop was in there

 5 with her son, , Your Honor with Mr. Phillip

 6 Dill.  He tells them to get out at that point.  The -- at

 7 the point he wants the small child to stay in the room, but

 8 the mother said I'm not going to leave the small child in

 9 the room.  So they go into the lobby area outside of the

10 room where Phillip Dill was.  He goes around, Your Honor,

11 in this case.

12 April Wood, as well as Krystal Ortiz, was the two

13 tellers at the front counter, Your Honor.  He has them come

14 around.  Ms. Wood is -- actually sits down in the floor,

15 Your Honor.  Ms. Ortiz he grabs by the arm and takes her

16 around and has her start to emptying one of the drawers,

17 Your Honor.  

18 At that point she said that he said go faster.  Then

19 he shot his 12-gauge shotgun up into the ceiling, Your

20 Honor.  It actually went through the ceiling into the roof,

21 outside of the roof.  At that time she started working on

22 the money.

23 April Wood came around to help unload the other

24 drawer, Your Honor.  Money was dropped.  If you see some of

25 the pictures, the money is on the floor.  

C.B.
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 1 April Wood actually goes down to get it to give it to

 2 him.  In that money, Your Honor, is seed money, service

 3 serial numbers they put on the money for bank cases, armed

 4 robbery cases.  And part of the money that was taken is up

 5 to over $15,000.  That was taken.  Part of that seed money

 6 was put into that with part of the serial numbers marked.

 7 After he takes that he has them come back around to

 8 the center.  He actually when he goes around near the break

 9 room around the counter, he racks the gun.  

10 A shell casing goes out into the floor of the break

11 room.  I believe you saw a picture of that shell casing.

12 In that case it was a 12-gauge Prairie.  The 12-gauge

13 shotgun, Your Honor, was a Prairie Storm 12-gauge shotgun

14 shell that was found fired in the floor of the break room,

15 Your Honor.

16 He went around, sat in the floor, Your Honor.  After

17 he got the money he actually put it in a backpack in the

18 back of his back.  He wanted to know where the back door

19 was.  April Wood went to show him the back door.  

20 Then he started asking about whose white pickup truck,

21 Chevy pickup truck, was out in the parking lot.  They found

22 out it was Phillip Dill's.  Mr. Dill gets up -- you can see

23 it on the tape -- and goes and gets the car keys for him,

24 or the truck keys.  He gives it to him.

25 Mr. Banner goes outside, Your Honor.  At that time
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 1 Eddie Hickman is pulling up in the front -- you can see it

 2 on the video -- in his pickup truck.

 3 He sees Mr. Banner, goes by him.  He looks inside and

 4 realizes that at some point there's a bank robbery.  He

 5 goes and moves his truck and tries to stop the defendant

 6 from taking the truck.  But he goes around him.  

 7 He goes actually Charisma Drive towards Hearon Circle.

 8 When he gets to Hearon Circle he goes to Lone Oak Road

 9 there, Your Honor, and takes a sharp right back towards

10 where the old U.S.C. Upstate dorms was, where they used to

11 have that apartments there, Your Honor, as well as the old

12 Steak and Ale.  

13 While this is going on -- before that, Your Honor, and

14 you've heard Detective -- Deputy Noteboom testify to this.

15 Basically, before the bank robbery he saw a B.M.W. which

16 was parked probably less than a tenth of a mile away.  It

17 was parked with the back end of the B. B.M.W., 2002,

18 grayish/bluish type B.M.W., Your Honor.  It had a Michigan

19 license plate, which is State's Exhibit No. 4, Your Honor,

20 and it had the license plate number DFZ , Michigan

21 plate, Your Honor.  The B.M.W. is a 2002 B.M.W. 325 XI,

22 Your Honor.

23 He went to check it there because he had seen -- they

24 had been having drug activity as well as dumping and things

25 like that in those areas.  
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 1 He saw the license plate, actually ran it himself,

 2 found that the insurance, it was uninsured.  So he had

 3 actually taken the license plate like they -- that's

 4 standard issue for the sheriff's department.  They do that

 5 on all type of those cases, Your Honor, and was going to

 6 turn it to the sheriff's department.

 7 He also checked the VIN number at that time and saw it

 8 and wrote down the VIN number, Your Honor, which is one of

 9 the exhibits we entered during the suppression hearing.

10 After he collected he got a phone -- basically, got

11 notified about the bank robbery and armed robbery that

12 occurred at the Spartanburg Federal Credit Union.  He

13 responded there, Your Honor.

14 Then at 10:26 Sergeant David Reeves of the sheriff's

15 department received a stolen tag report, a phone call from

16 the defendant in this case.  He stays at  Clarence

17 Circle in Moore, South Carolina, in Spartanburg County, and

18 said that his license plate had been stolen when it was

19 actually the one Deputy Notebook had taken into custody.

20 Officers responded too.  And I have the first six

21 pages of State's Exhibit 97, Your Honor.  Shows that there

22 was actually a report taken, and basically it wound up

23 being cleared by the responding officer, Your Honor.  They

24 went to check it out and they found that was the same car

25 where they had later on found the pickup truck, Phillip
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 1 Dill's pickup truck, the white Chevrolet, was actually

 2 taken the same location where the B.M.W. was.  So Officer

 3 Noteboom was one of the officers that responded to 

 4 Clarence Circle, Your Honor, Moore.  

 5 When he arrived there, Your Honor, he saw in plain

 6 view from the street, he saw the B.M.W.  It looked like the

 7 same B.M.W. he had seen.  

 8 He actually went up and checked to make sure the VIN

 9 number.  It was the exact same car that he had saw the VIN

10 number there earlier near the bank about less than a tenth

11 of a mile.  

12 He also noticed there was not a license plate on it.

13 And it had several items of clothing, which you can see in

14 the pictures and the evidence that's been introduced.  He

15 recognized the clothing and several items in there, Your

16 Honor.  

17 He backed off.  They secured the area.  Investigators

18 were called.  A search warrant was obtained, which is

19 Court's Exhibit 2, Your Honor, which we had the suppression

20 hearing about.

21 He -- when the search warrant was executed, Your

22 Honor, they went into the car.  The car had the State's

23 Exhibits 6 and 7.  They found two unfired 12-gauge Prairie

24 Storm shotgun shells, Your Honor, the same kind of shell

25 that was used at the bank.
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 1 They also went into the trunk area, Your Honor.  They

 2 noted that there was a black mask in the trunk that matched

 3 up with the mask that the individual was wearing on the

 4 video, Your Honor.

 5 They also found two pairs of gray and black gloves

 6 located in the trunk of the B.M.W., Your Honor, that were

 7 similar to the gloves that was seen on the video, Your

 8 Honor.

 9 They also found gloves in the driver's side of the

10 car, Your Honor, that was similar to that.  They also found

11 a what I call black stocking cap.  Some people call it a

12 black doo rag, Your Honor.  It was located in the trunk of

13 the B.M.W.  It was very similar to the one that was worn in

14 the bank robbery, Your Honor.

15 They went on to check the curtilage, Your Honor.  They

16 noticed under the -- you can tell by the pictures the

17 B.M.W. was actually parked up against the deck where you

18 couldn't see the license plate, just like it was parked

19 against the bushes out near the bank.  

20 They checked the deck, Your Honor.  They found under

21 the lower part of the deck under there, they found a

22 12-gauge shotgun.  Appears to be the same shotgun that was

23 in the video.  It was actually I.D.ed by Phillip Dill.  He

24 was a hunter.  I.D.ed what kind of gun it was.  

25 A.T.F. ran a trace on that.  It was done by Robert
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 1 Rosenberg at the sheriff's department.  The gun that was

 2 found underneath the deck was sold to Mr. Banner -- that's

 3 State's Exhibit No. 5, Your Honor -- up in Michigan at a

 4 Bass Pro Shop.  

 5 He then -- then they found a pair of cargo pants very

 6 similar to the ones that was worn in the video.  Sixteen

 7 unfired Prairie Storm shotgun shells was found in the

 8 pants.  Also, four unfired Prairie Storm 12-gauge shotgun

 9 shells was found in the gun, Your Honor, from there which

10 matched up with the fired shotgun shell that was found at

11 the bank in the break room on the floor.

12 Then they went to the house, Your Honor, and in one of

13 the back bedrooms, Your Honor, they found a bag.  Did not

14 appear to be the same bag that was used in the robbery.

15 But they went inside of it and they found the $15,000

16 inside of it, Your Honor.  It was wrapped by federal

17 reserve wrappings that would have been I.D.ed by the

18 tellers, Your Honor.  

19 Also the seed money, the serial numbers.  Some of the

20 money had the serial numbers that was put into that that

21 was used by the bank to be able to I.D. the money from that

22 standpoint.  The pictures was taken of that and placed into

23 evidence too as part of the exhibits that we entered into

24 evidence.

25 Also, in the bottom of that bag, Your Honor, once they
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 1 took the money out they found an I.D. in there, and the

 2 I.D. had Genuine Truth Banner on it, as well as his social

 3 security number, as well as his -- his blood type, Your

 4 Honor.  

 5 And I've introduced pictures as part of the exhibits

 6 and evidence in this case showing that the bag had his I.D.

 7 in the bottom of the bag where the $15,000 or more was

 8 found in this case.

 9 And, Your Honor, that would be the state's showing in

10 this matter, and plus all of the exhibits that I've moved

11 into evidence and made part of the facts of the case.

12 THE COURT:  So, Mr. Banner, do you believe that as he

13 stated the facts that the solicitor is substantially

14 correct?

15 THE DEFENDANT:  No.

16 MR. NOWICKI:  Your Honor, I believe that if all of the

17 evidence was -- the evidence if we had gone to trial that I

18 believe that it would have been more likely than not there

19 would have been a guilty, but also based on the -- on the

20 offer that we have as being an Alford plea, it's one not

21 agreeing with everything, but if everything did come in we

22 believe that he could possibly be found guilty.

23 THE COURT:  Do you agree with what your lawyer just

24 stated?

25 THE DEFENDANT:  I do.
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 1 THE COURT:  And, sir, do you understand that on these

 2 charges that on the kidnapping charges I could sentence you

 3 up to --

 4 MR. BARNETTE:  Thirty years, Your Honor.  Zero to 30.

 5 THE COURT:  Zero to 30 years on the kidnapping

 6 charges?

 7 THE DEFENDANT:  Yes, sir.

 8 THE COURT:  And, sir, do you understand also that the

 9 kidnapping charges are classified as both a violent and

10 most serious offense under the law?

11 THE DEFENDANT:  Yes, sir.

12 THE COURT:  And you've been able to talk to your

13 lawyer as to the consequence and ramifications of those

14 offenses being classified as violent and most serious?

15 THE DEFENDANT:  Yes, sir.

16 THE COURT:  Sir, do you understand that on the armed

17 robbery charge that I could sentence you up to -- is it

18 zero to 25?

19 MR. BARNETTE:  No.  It's 10 to 30, Your Honor.

20 THE COURT:  That I could sentence you up to 10 to 30

21 years on the armed robbery charge?

22 THE DEFENDANT:  Yes, sir.

23 MR. BARNETTE:  And, Your Honor, that's -- it's

24 mandatory minimum of ten years.

25 THE COURT:  And do you understand that the armed
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 1 robbery charge is also classified as violent and a most

 2 serious offense?

 3 THE DEFENDANT:  Yes, sir.

 4 THE COURT:  And, again, you've talked with your lawyer

 5 as to the consequences and ramifications of that offense

 6 being classified as both violent and most serious?

 7 THE DEFENDANT:  Yes, sir.

 8 THE COURT:  Do you understand on the possession of

 9 weapon during the commission of a violent crime that I

10 could sentence you --

11 MR. BARNETTE:  Zero to five, Your Honor.  And that's

12 day for day.

13 THE COURT:  That I could sentence you up to five years

14 on that particular offense?

15 THE DEFENDANT:  Yes, sir.

16 THE COURT:  And you still wish to enter that plea as

17 well?

18 THE DEFENDANT:  Yes, sir.

19 THE COURT:  Do you understand that on the entering of

20 bank, the bank robbery charge, I could sentence you --

21 MR. BARNETTE:  Zero to 30, Your Honor.

22 THE COURT:  I could sentence you up to zero to 30 on

23 that charge as well?

24 THE DEFENDANT:  Yes, sir.

25 THE COURT:  Do you understand that that particular
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 1 offense is classified as both a violent and serious offense

 2 under the law?

 3 THE DEFENDANT:  Yes, sir.

 4 THE COURT:  And, again, you've been able to talk to

 5 your lawyer as to the consequence and ramifications of that

 6 offense being classified as violent and serious?

 7 THE DEFENDANT:  Yes, sir.

 8 THE COURT:  Do you understand that on the other armed

 9 robbery charge that I could also sentence you between 10 to

10 30 years on that charge as well?

11 THE DEFENDANT:  Yes, sir.

12 THE COURT:  And, again, that charge is classified as a

13 violent and most serious offense.  And you've been able to

14 talk to your lawyer as to the consequence and ramifications

15 of that offense being classified as violent and most

16 serious?

17 THE DEFENDANT:  Yes, sir.

18 THE COURT:  Sir, in regards to the five kidnapping

19 charges do you believe that the state could produce

20 sufficient evidence to prove your guilt of these charges

21 beyond a reasonable doubt and that if you went to trial a

22 jury would most probably find you guilty of those charges?

23 THE DEFENDANT:  Want the truth?  I'm going to say yes.

24 THE COURT:  All right.  And in regards to the

25 robbery -- I'm sorry.  With regards to the armed robbery
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 1 charge and the possession of a weapon during the commission

 2 of a violent crime as found under Indictment

 3 2016-GS-42-5452 and 5452A, do you believe that the state

 4 could produce sufficient evidence to prove your guilt of

 5 those charges beyond a reasonable doubt and that if you

 6 went to trial a jury would most probably find you guilty of

 7 those charges?

 8 THE DEFENDANT:  Yes, sir.

 9 THE COURT:  And in regards to the bank robbery charge

10 and the armed robbery charge under Indictment

11 2016-GS-42-5451A and 5451, do you believe that the state

12 could produce sufficient evidence to prove your guilt of

13 those charges beyond a reasonable doubt and that if you

14 went to trial a jury would most probably find you guilty of

15 those charges?

16 THE DEFENDANT:  Yes, sir.

17 THE COURT:  Mr. Banner, have all of your answers to my

18 questions today been truthful and honest?

19 THE DEFENDANT:  Yes, sir.

20 THE COURT:  Discovery has been shared with the

21 defense?

22 MR. BARNETTE:  Yes, sir.

23 THE COURT:  All right.  I find that there's a

24 substantial factual basis for the plea.  Therefore I'll

25 accept the pleas.  
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 1 What we'll do is we will terminate the hearing today.

 2 We will continue it back tomorrow.  But we'll receive any

 3 information from victims and any additional information

 4 from the state.  

 5 Any prior record will also be an opportunity to

 6 present anything in mitigation on behalf of the defense as

 7 well and be able to hear from Mr. Banner as well.

 8 MR. BARNETTE:  Your Honor, just one thing.  I just

 9 wanted to make sure for the record.  

10 I know that Mr. Nowicki has probably covered it.  The

11 armed robbery and the kidnapping and the bank robbery is

12 85 percent, no parole.  I just want to make sure that's on

13 the record and make sure he's aware of that.

14 THE COURT:  Okay.  All right.  Thank you, sir.  We'll

15 see you tomorrow morning.

16 END OF PROCEEDINGS JANUARY 22, 2018

17

18

19

20

21

22

23

24
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 1 (Proceedings January 23, 2018)

 2 THE COURT:  All right.  We'll go back on the record on

 3 the matter of State vs. Banner.

 4 Mr. Banner, I need to remind you that you remain under

 5 oath.  Do you understand that?

 6 THE DEFENDANT:  Yes, sir.

 7 THE COURT:  All right.  Mr. Solicitor, was there any

 8 prior record?

 9 MR. BARNETTE:  No, sir.

10 THE COURT:  All right.  Be more than happy to hear

11 anything else the state would like to present.

12 MR. BARNETTE:  Your Honor, like I said, I moved all of

13 the evidence in earlier.  It's made part of the facts and

14 the evidence, as well as the suppression-hearing evidence

15 also, Your Honor.  

16 I do have three victims that I would like to address

17 the Court, Your Honor.

18 Mr. Phillip Dill will be the first victim, Your Honor.

19 All three of these folks was in the bank robbery and

20 was present and we've been seeing in the video.

21 THE COURT:  Mr. Dill, just -- you can have a -- just

22 stand there beside the solicitor.  I just need to let you

23 know we are making a recording of everything that happens

24 here.  So please speak up loud enough so that both the

25 court reporter and I can hear you.  And just start by
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 1 giving us your full name.

 2 PHILLIP BRIAN DILL:  My name is Phillip Brian Dill.

 3 THE COURT:  Yes, sir, Mr. Dill.  I'll be more than

 4 happy to hear from you.  

 5 Yes, sir.

 6 PHILLIP BRIAN DILL:  Okay.  I would just like to

 7 express the aftereffects of the robbery, because it wasn't

 8 just what I would look at as a regular robbery.  It was

 9 actually a firing of a gun, which is intense when you're at

10 work.  

11 Things that have affected me would be -- probably one

12 of the following is immediately when it occurred -- I'm a

13 loan officer and have a separate office, but it is open to

14 the lobby.  

15 And when he came in he had on a Ninja suit.  I'll

16 refer to it as a Ninja suit, a black suit.  And told us

17 what was going on.  

18 And the young lady, which was our member, was in front

19 of me, and we were doing business.  And she happened to

20 have her small child with her.

21 Well, I immediately told her what she needed to do and

22 that everything would be all right, but she somewhat

23 panicked and said the words we're all going to die.  

24 Well, the small child heard that, and the small child

25 was in her arms and was looking straight at me because I
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 1 was the only one that the child could look at.  I'll never

 2 forget the look on that child's face.  I mean, I'm not

 3 trying to be dramatic.  I'm just being honest with you as

 4 to how it has affected me.

 5 Things like that are not something that I would

 6 normally run into, and I guess I've handled it okay, but I

 7 carry it with me.

 8 Other things that I carry with me in that was when we

 9 were actually in the floor and the robbery was taking place

10 he wanted to know whose truck it was, and it was my truck,

11 the vehicle that we used in the getaway, the white truck

12 that y'all may have seen, I assume.

13 Well, they cleaned up my truck.  I got it all nice and

14 all and -- and my truck don't mean to me like it was

15 because he -- he was in my truck.  And even though it's not

16 my house, my so-called personal space, when I'm in my truck

17 it is my personal space to me and it means something to me.

18 I'm an outdoors person.  I do a lot of things

19 outdoors.  So I use the truck on a daily basis for

20 activities.  And my truck will never be the same.  And I

21 can't just go buy a truck because they're not cheap.  So he

22 messed up my truck.  I don't know how else to put it.  He

23 messed up my truck, and I will never forget that until I

24 get rid of the truck.  And I may get rid of the truck

25 because he messed up my truck.
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 1 I work hard.  I don't have no criminal record.  I

 2 don't do anything bad.  I raised two good kids.  I've got a

 3 wife of 40 years.  I really don't feel like I deserved to

 4 have my truck messed up.

 5 Other than that, those are the two things that affect

 6 me that I think that I have carried with me, I think I will

 7 continue to carry with me.  And I want you to consider what

 8 I'm telling you when it comes to sentencing because that

 9 was not just a hand-a-note and give-me-the-money and run

10 out the door.  This was intense.

11 When the gun was fired these young ladies that I work

12 with, I worked with for a long time, and we're not family,

13 but I care about them and I couldn't see.  I didn't know if

14 they had been killed or what the deal was.

15 That's a traumatic experience for anybody, and I'll

16 leave it at that, because I think I've expressed my

17 feelings, and I, Your Honor, have expressed my feelings

18 honestly.  And I wanted to give you a true picture of how

19 this has affected me and how it continues to affect me.

20 And I care about my work people, and we stick together and

21 we're tight.  And I just -- it's hard to deal with

22 something like that.  And I am going to close with that

23 unless I need to do something different.  Thank you.

24 MR. BARNETTE:  You're good.  Thank you.

25 THE COURT:  Thank you, sir.
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 1 MR. BARNETTE:  Your Honor, just to let you know just

 2 for the background information, Mr. Dill I think worked

 3 there for 18 years.  I think April's worked there for 20

 4 and Krystal's worked there for eight.  So it's kinda --

 5 they worked together for a long time.  And, unfortunately,

 6 this hasn't been their first bank robbery from that

 7 standpoint either.  

 8 So I think April would like to address the Court next,

 9 Your Honor.

10 THE COURT:  Ma'am, again, we are making a recording of

11 everything that happens here.  So please speak up loud

12 enough so that both the court reporter and I can hear you.

13 And just start by giving us your full name if you would.

14 APRIL DAWN WOOD:  April Dawn Wood.

15 THE COURT:  Yes, ma'am.

16 APRIL DAWN WOOD:  Well, it's affected me in many ways.

17 Usually I'm the strong one who, you know, every other time

18 this happened to us that I've been okay afterwards.  And, I

19 mean, I'm still okay to an extent, but for weeks and months

20 afterwards I could sit at my desk and still see him coming

21 around the bush.  

22 I could see that gun swinging when he came in the

23 door.  I can hear that little boy crying.  I can remember

24 sitting in the floor when the gun went off.  And Krystal is

25 one of my best friends.  We're friends outside of work.  We
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 1 do a lot of things together.  And I didn't know if she was

 2 shot or not.  I mean, I can still hear him yelling.  

 3 And, I mean, I have a 13-year-old daughter.  And had

 4 that bullet ricocheted and hit me, she would be living

 5 without a mother.  And I, basically, raised her by myself.

 6 And, I mean, what -- what is she going to do?  

 7 And I understand that he's somebody's kid, but I'm

 8 somebody's kid too.  And I didn't deserve, like Phillip

 9 said, to be in my place of work to have the life scared out

10 of me because somebody wanted a little bit of money, which

11 is basically what it ended up being, was a little bit of

12 money that he got, because, obviously, you know, the

13 scenario, he was caught and it was returned or whatever

14 except what was spent, and, I mean, nobody really deserves

15 to go through that.  

16 And like Barry said, I've been there 20 years.  This

17 wasn't my first time, but this one, I think, affected me

18 more than most because I saw him come in the door.  I was

19 the first one to see him.  And you just don't know what's

20 going to happen to you at that point.  You don't know if he

21 came in there with the intent to kill us.

22 So, I mean, I don't know how else to express it.  Like

23 Phillip said, I'm just being honest, and, I mean, like I

24 said too, I think of my child.  I'm somebody's child; I'm

25 somebody's mama; I'm somebody's girlfriend.  I mean, you
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 1 know, that they didn't deserve to be in fear of not knowing

 2 what happened to me for the time that we were having to be

 3 locked down after it was out that we had been robbed.  You

 4 know, my mama was going crazy.  I'm her only child.

 5 And it was all for a little bit of money.  And, I

 6 mean, I know that you can get robbed anywhere.  That's why

 7 I still work there, because, I mean, I can walk out to the

 8 car now and somebody rob me.  It's not so much of because

 9 of the business we're in.  

10 And I just don't understand what makes people think

11 that that's okay or that they can do that and what

12 motivates them to do it.  And I just, like I said, I want

13 you to take that into consideration too.  I know he's

14 somebody's kid.  He has a mom; he has a grandmother; he has

15 a dad.  But so do we.

16 THE COURT:  Thank you, ma'am.

17 MR. BARNETTE:  Krystal.

18 THE COURT:  Ma'am, again, we are making a recording of

19 everything that happens, so please speak up loud enough so

20 that both the court reporter and I can hear you.  Just

21 start by giving us your full name.

22 KRYSTAL MARIE ORTIZ:  Krystal Marie Ortiz.

23 THE COURT:  Yes, ma'am.

24 KRYSTAL MARIE ORTIZ:  I just want to say this was

25 actually my first robbery.  Also, I have never in my life
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 1 been anywhere near a gunshot ever until this day.  That

 2 still haunts me.

 3 And I'm usually not emotional.  You can ask April.

 4 She can tell you.  But this took away my sense of security.

 5 I don't feel safe at work, and for a long time I didn't

 6 feel safe at home.  And I still, honestly, don't feel safe

 7 at work, you know, because I don't know if the next person

 8 walking in is going to have a gun and do the same things.

 9 I just don't -- it's a senseless crime.  It's

10 pointless.  I mean, it's bad enough.  If someone come in

11 and asked for the money, I would give it to you.  You don't

12 have to have a gun.  And I think that's what tears me up

13 the most, is when I heard that gunshot.  

14 I didn't know what was going to happen next.  When I

15 heard that shell shot out of the gun, I thought me and

16 April were going to get shot.  I thought that was it,

17 because we were in front of him.  So, you know, we didn't

18 know what was going to happen next.  The gun was ready to

19 shoot another bullet, so we didn't know.

20 That's something that's going to be with me and my

21 family, because my husband, he didn't know what was going

22 on.  And I've got three kids.  So that's just something I

23 really want to be taken into consideration.

24 THE COURT:  Thank you, ma'am.

25 MR. BARNETTE:  Your Honor, just for clarification, she
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 1 was the one he actually took by the arm, and she was the

 2 closest to him when he fired the shot off.  Thank you, Your

 3 Honor.  That'd be our presentation.

 4 THE COURT:  Thank you, sir.

 5 Yes, sir.

 6 MR. NOWICKI:  May it please the Court.

 7 Your Honor, Mr. Banner is 27 years old.  He is

 8 divorced.  He doesn't have any children.

 9 He graduated high school with honors.  At the time he

10 was a junior at Kettering University in Flint, Michigan,

11 and he had also recently enlisted into the Navy.

12 In between this time about June where he and -- he had

13 an appendicitis and had to have surgery, and he was given

14 pain pills.  And, you know, since that surgery happened it

15 seemed like things started to go downwards for Mr. Banner.

16 But Mr. Banner is a smart guy.  He's been a really -- he's

17 been a good client.  And I don't know how -- I mean, being

18 that he's been in jail all of this time, you know, all of

19 our visits, always, you know, added to the case and what

20 not.  And he's a intelligent and well-spoken individual.

21 And I know Mr. Banner would like to address the Court

22 at the appropriate time.

23 His mom is here.  Ms. Banner is here.  She had

24 indicated she does not want to address the Court but is

25 here for support.
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 1 And, Your Honor, we're asking for leniency, mercy upon

 2 the Court.

 3 Mr. Banner does not have a record, and he has gone

 4 through some things in life that have been difficult.  But

 5 we would just ask for leniency in that everything -- his

 6 charges be run concurrent and to give him another -- a

 7 second chance.  

 8 And even, if possible, if the Court is inclined to do

 9 some sort of a sentence to where he can do some time and

10 then run something consecutive to the point where he could

11 come out on probation, because Mr. Banner is not somebody

12 we need to give up on.  And he, I believe, can really be a

13 productive member of society.

14 So, Your Honor, we'd ask for as much leniency and

15 mercy from the Court as deemed appropriate.  

16 And I believe Mr. Banner would like to address the

17 Court.

18 Oh, one thing I do want to show the Court.  He did

19 recently take a test.  This was in the detention center, I

20 believe, where he scored very high, I mean, extremely high.

21 MR. BARNETTE:  Your Honor, may I take a look at it for

22 a second, Your Honor?

23 (Pause.)

24 MR. BARNETTE:  Your Honor, could we make this a court

25 exhibit?
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 1 THE COURT:  Yes, sir.

 2 MR. BARNETTE:  Any objection?

 3 (ACT workkeys skill report marked Court's Exhibit No.

 4 25).

 5 THE COURT:  Mr. Banner, do you agree with the

 6 statements made by your lawyer?

 7 THE DEFENDANT:  Yes, sir.

 8 THE COURT:  Sir, is there anything else that you would

 9 like to say or want me to know or consider?

10 THE DEFENDANT:  Yes, sir.  I'd like to say something.

11 THE COURT:  Be more than happy to hear from you.

12 THE DEFENDANT:  The first I'd like to say it's

13 extremely difficult to express -- extremely difficult to

14 express, I guess, for the victims what they've been

15 through.

16 So to Phillip Dill, April and Krystal, I -- I would

17 like to say that it was truly unfortunate event.  No one

18 deserves to be in a situation like that.  All said and

19 done, it wasn't fair to the victims, to April, to both.  I

20 would like to say that, like I said, it's unfortunate for

21 them as well as myself in this situation.

22 It's hard to really explain my role or rather non-role

23 in this situation, but at the end of the day someone has to

24 take responsibility, and I'm man enough at this point to

25 take responsibility for that transgression.
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 1 Nothing can ever take away you guys' experiences, so

 2 at the very least I just offer my apologies.

 3 To my mother, thank you for being here.  Life wasn't

 4 particularly easy for myself and my mother growing up.  And

 5 I made great strides in order of academics to relinquish

 6 myself of systematic injustices through education.

 7 It's not fair to her to see, I think, everything that

 8 I had accomplished and was striving to accomplish, to see

 9 myself caught up in this situation.  Nonetheless, here we

10 are, and I accept responsibility.  My deepest apologies are

11 involved.  Thank you.

12 THE COURT:  Thank you, Mr. Banner.

13 I find -- I've already found that there's a

14 substantial factual basis for the plea.  I also find that

15 the defendant's decision to enter the plea has been made

16 freely, voluntarily, knowingly, intellectually by him.

17 Therefore I will accept the pleas.

18 On these cases, these will be concurrent sentences and

19 a like sentence under each, will be 20-year sentence at the

20 state department of corrections.  

21 I've calculated that you get credit for 512 days.  

22 There's not to be any contact with the victims.

23 On the possession of weapon during the commission of a

24 violent crime, that'll be a 5-year sentence.  That'll also

25 run concurrent with the other charges, which you receive
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 1 credit for 512 days.

 2 Good luck to you, sir.

 3 MR. BARNETTE:  Your Honor, may we approach for one

 4 second?

 5 (Bench conference held off the record.)

 6 END OF REQUESTED TRANSCRIPT OF RECORD

 7   

 8  

 9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22

23

24

25

117



   118

 1 CERTIFICATE 

 2 I, the undersigned Linda D. Moffitt, Official Court

 3 Reporter for the Seventh Judicial Circuit of the State of

 4 South Carolina, do hereby certify that the foregoing is a

 5 true, accurate and complete Transcript of Record of all the

 6 proceedings had and evidence introduced in the trial of the

 7 captioned cause, relative to appeal, in the Court of

 8 General Sessions for Spartanburg County, South Carolina, on

 9 the 21st and 22nd days of January 2018.

10 I do further certify that I am neither of kin, counsel

11 nor interest to any party hereto.  

12

13

14

15 June 20, 2018 
 

16  

17 Linda D. Moffitt 
___________________________ 

18  
Linda D. Moffitt 

19 Circuit Court Reporter  

20

21

22

23

24

25
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ST ATE OF SOUTH CAROLINA 

County of S~or-!Qf\b,.,:,ro 
~ 

'1e:t%tc ~*' ·~,.)Ml ,S-%\G6 
Full name and prison number (if any) of Applicant 

v. 

State of South Carolina 

FORMS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

; 
"' 'F 

APPLICATION FOR y 

9, 
i" 

POST-CONVICTION RELIE~ 

INSTRUCTIONS - READ CAREFULLY 

12 OlP 

In order for this application to receive consideration by the Court, it shall be in writing (legibly 
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in 
concise fonn the answers to each applicable question. If necessary, applicant may furnish his answer to a 
particular question on the reverse side of the page or on an additional page. Applicant shall make dear to 
which question any such continued answer refers. 

Since every application must be sworn under oath, any false statement of a material fact therein 
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise 
care to assure that all answers are true and correct. 

If the application is taken in fonna pauperis, it shall include an affidavit (attached at the back of 
the form) setting forth information which establishes that applicant will be unable to pay the fees and 
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of 
Court for the County in which the applicant was convicted. 

I. Place of detention \ ct C,om:L"-OM\~C(\ 

\'\,~ , l.',,""oi,,•~e . :,L '1/10\0 
2. Name and location of Court which imposed sentence 5~~~ LC~ (o,x:::\' 

&- C?<Nr<U Srs,,oNi 
1 

\'lo tv-~oo\',o 6:\: <'o no, 5"~3 5Qw!"-ll"'f% ,/'>L 2'130'-\ 

3. Name(s) of co-defendant(s) (if any) _...._f-'I----------------

4. The indictment number or numbers (if known) upon which and the offenses for which 

sentence was imposed: 

(a) 

(b) 

I ' ~ , 
201!AL1i;,'i2cl':.:i';(:,,B 11.oi(,~S::\2.Cl!i':\5':I,, Lc.·i,,~ .. l":,'-ILo.5%-:J i:,; ;u·,c.,i,,,;,.\ 1&5'-'5\ 11Jh':.GH2D64 51..f\ 
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(c) 

5. The date upon which sentence was imposed and the terms of the sentence: 

(a) A, 0 "CJ'.\l ')..3C~ 20\~ 

(b) '].S) '-100.1:§ o..'< el>'ic 
(c) No y1o,co\t. 

6. Check whether a finding of guilty was made: 

(a) after a plea of guilty _ __:i'4"-------------------

(b) after a plea of not guilty __,N"'-\1'~'-------------------

7. 

8. 

(c) after a plea ofno\o contendere ~O C.Ofl'<ef>'t- '-'*r '2-,%(6 <:u\e:s 
Did you appeal from the judgment of conviction or the imposition of sentence? 

'i e.s. :-r ~soool\'tl S.:, \e,\ Ire><: "" ows,,\ t.,,,1&1c.V:.:, 
If you answered "yes" to (7), list: 

(a) 

I. 

II. 

iii. 

(b) ,. 
II. 

iii. 

the name of each Court to which you appealed: 

Cove c£ ~ "I?"" \, 

the result i_n each such Court to which you appealed: 

N o s:t-"'"\:t o.e:. ~ '<!•ct. "! 'l'il s't\\\ "-""'-'""i•\~ 

(c) the date of each such result: 

i. 

l 1. 

iii. 

:r: 
u ~, 
m 

C) 

(d) if known, citations of any wr:tten opinion or orders entered pursuant to such 

results: 

I. 

i i. 

iii. 

9. If you answered "no" to (7), state YO"Jr reasons for not so appealing: 

(a) 

(b) 

2 

:_.,.. r 
-·'' -. __ _ 
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(c) 

10. State concisely the grounds on which you base your allegation that you arc being held in 

custody unlawfully: 

(a) °3:(\(':.%:dn~~ 0.:,,S\$!0.0Lf cf C,ooo5e.\ · 
(bl -S:\~\ Sel).'Ct.'<-~ sl,2-c1tt. 
(c) \',rol\O.O.. s\~ ~,o\~\CX\ b';) ~~ ~"T 

11. State concisely and in the same order the facts which support each of the grounds set out 

in ( I 0): 

12. 

(a) 

(b) 

(c) 

? 
:c 
0 .,, 
r1 

,o 
';;l -"' ~ .-'. . 

"" -
"' 

0 
r Prior to this application have you filed with respect to this conviction: 

(a) 

(b) 

(c) 

~ .,,. 
('> any petition in a State Court under South Carolina Law? '(e5 

~=--~~--.CIT 

any petition in State or Federal Courts for habeas corpus or post~convict~s ~ 
-< "' 

relief' \\I. 0 . 

any petition in the United States Supreme Court for certiorari other than petitions, 

if any, already specified in (8)? ---"U.'---------------

(d) any other petitions, motions or applications in this or any other Court? ----
13. If you answered "yes" to any part of(l2), list with respect to each petition, motion or 

application: 

(a) the specific nature thereof: 

1. S'.t~-'nos-. -\a, x\Wo-\ d..--il!. .l._o \\lp,e?\.s~& aelZlw 
ii. 'i'e..-\~100 St ~~a\ ¢.,ie, 'ta ~,mwi .-~\..¥;, 'l;o\O:;\\on 
Ill. 

IV. 

(b) 

I. 

11. 

Ill. 

IV. 

the name and location of the Court in which each was filed: 

W-:\: Ji: \\ti~ \' O '?:,.,, \\01-9 C.o\""~" '.:il 242 I\ 
~ _, I 

~ '* "'Wo'"> " t>. w" w.2 fl c: "'"''1o'" , '.:i< 312,11 

J 
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(c) 

i. 

ii. 

iii. 

IV. 

the disposition thereof: 

\.\c Ctfr,)\-! M & 'je:.\ 

(d) the date of each such disposition: 

I. 

ii. 

iii. 

IV. 

(e) if known, citations of any written opinions or orders entered pursuant to each such 

I. 

11. 

iii. 

IV. 

disposition: 

14. Has any ground set forth in (10) been previously presented to this or any other Court, 

State or Federal, in any petition, motion or application which you have filed? 

'if6, :1\k. ~ & ·~ .. ~ 5eof& C\M. &:izLR. or.\ 

15. If you answered "yes'' to (14) identify: ~ 

3: = 
(a) which grounds have been presented: = 

't\t ~ (\ \ sw..ro,, ~ ,'.')e 12,re 
:c ,.. 
0 .,, 

I. .., "' ~ 
,.., 

11. ~''~" ~~ 'l\o\on(){\ m 0 

' J> ,.. 
Ill. n :,c 

(b) the proceedings in which each ground was raised: r 'P. 
rTJ w 

S'c*,\sm s;:rc~~ 
-< w 

I. 

11. ~~d\~ ~~o\ 
iii. 

Revised 3/2003 
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16. lfany ground set forth in (10) has not previously been presented to any Court, State or 

Federal, set forth the ground and state concisely the reasons why such ground has not 

previously been presented: 

(a) "to@c'l\\le ffi')\'.>';00(~ cf C..,,n-,e\ 
(b) 

(c) 

17. Were you represented by an attorney at any time during the course of: 

(a) your arraignment and plea?_'{_.,..,.,_ ________________ _ 

(b) your trial, if any? --"1.-\-1''-----------------------

(c) your sentencing? _ _uc.o,_ ___________________ _ 

(d) your appeal, if any, from the judgment of conviction or the imposition of 

sentence?----"'+-"----------------------

(e) preparation, presentation or consideration of any petitions, motions ~ 

applications with respect to this conviction, which you filed? ~ 
-u 

"' "' ' V 18. If you answered "yes" to one or more parts of (17), list 
n 
7'-

' 
(a) the name and address of each attorney who represented you: 

"' -< I \i-l\\\\ (lffi 0, }\QI~ c.\(\ 
32,\ \::, \i\o.'.,1:1 .5\ ,&Me 700 %o< 'M\ ,.sc z.q '100 

"· 

ii i. 

(b) the proceedings at which each such attorney represented you: 

~ 
<P. 
<.,) 

"' 

I. Pltn 6e£rl:WU(\(l 1 1<\a\,oo -\o "'ll'?fl?S':i e:"·\Qel'\c(_ ) s 

"· 

Ill. 

Revised 3/2003 
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19. State clearly the relief you seek in filing this application: 

:S:: 0-1'11 ,See\("~~CC {'JIIJ Cffi\lltl\OD-'lo \:R, O~J\'NC oo-*'e 
~n'f, c£ -\1,w\ ~N, ~ rux\ :\\-R \)'\(l)ifa "~ \) io\mm. 
Or: ,,a,,1,-gc\. oo me. (!O'Ms cfi ~b.ve offi.S'\oM.e. c& <.'aA3t\ 

20. Are you now under sentence from any other court that you have not challenged? 

D 

STATE OF SOUTH CAROLINA 

County of 6g:>{\Q.0,'l)\l, (\ 
VERIFICATION 

I, Ge.o0\t\e :r;=,:,ty) :bB~\?- , being duly sworn 
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to me for vacating, setting aside or 
correcting the conviction and sentence attacked in this application; and that the matters and 
allegations therein set forth are true. 5?6---

nd subscribed before me this c?':') 
d7l )3' 

...., 
= :: ~ : ~ ;;.; -

My Commission Expires: _3~· +/_5=-f/.LA'lCA...aA-=,lf?""---~ 
I / \ 

::,: ~ 
-~ .. 

0 "" -:..r -0 
rn -
CJ 

c:, ,-
V ~ n 
~ q/ r 
rn <,) 
-< .., 
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APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

I, G.zf\µ'1(\e_., \ru~ b{\\j\,JQJ , hereby apply for leave to 
proceed in this action without prepayment of fees or costs or security therefor. In support of my 
application I declare under penalty of perjury that the following facts are true: 

(I) I am the applicant in this action and I believe lam entitled to redress. 

(2) Because of my poverty I am unable to pay the costs of said proceeding or give 
security thereof. 

/ -= Applicant 

SWORN or affinn9'\t~ and subscribed before me this 
6 day of ~,< Q , ~l'i( . 

~M-A No§::1,,.Q,? 
My Commission Expires: 3 / '.;J / 'd1':ief:l (' 

I 

3: 
:,: 
0 ,, 
C'1 
CD 
r 
;, 
n 
:,: 
r 

"' -< 

~ = = ,,. .,, 
,0 

0 

,,. 
:I: 

'i!' 
w 

"" 

>-
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,/. '1·· 
i l 

m;be ~outb <tearoltna <teourt of ~ppeals 

The State, Respondent, 

v. 

Genuine Truth Banner, Appellant. 

Appellate Case No. 2018-000536 

ORDER 

The appellant filed a pro se notice of appeal from his conviction and sentence 
following a guilty plea1 on January 23, 2018. The notice of appeal was received by 
the Court on March 27, 2018. Our review of the public index revealed the 
appellant was represented by counsel, so we directed our correspondence to the 
appellant's attorney pursuant to Rule 264 of the South Carolina Appellate Court 
Rules (SCACR). Rule 264(a), SCACR (setting forth the rule of continued 
representation from the circuit court to the appellate court until withdrawal is 
approved and notice is given). Counsel notified the Court that a timely motion to 
reconsider sentence was filed with the plea court. Prior to the February 9, 2018 
hearing on the motion to reconsider sentence, the appellant asked his attorney to 
withdraw the motion. 

"The requirement of service of the notice of appeal is jurisdictional, i.e., if a party 
misses the deadline, the appellate court lacks jurisdiction to consider the appeal 
and has no authority or discretion to 'rescue' the delinquent party by extending or 
ignoring the deadline for service of the notice." State v. Devore, 416 S.C. 115, 784 · 
S.E.2d 690 (Ct. App. 2016) (quoting Elam v. S.C. Dep't o/Transp., 361 S.C. 9, 14-

1 In his pro se filing, the appellant asserts his plea was made pursuant to North 
Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160 ( 1970). Whether this appeal arises 
out of a guilty plea or an Alford plea does not change the application of the law 
herein. See State v. Herndon, 403 S.C. 84, 91, 742 S.E.2d 375,379 (2013) ("The 
Alford plea is, in essence, a guilty plea and carries with it the same penalties and 
punishments."). 
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15,602 S.E.2d 772, 775 (2004)). "After a plea or trial resulting in a conviction ... 
a notice of appeal shall be served on all respondents within ten (10) days after the 
sentence is imposed." Rule 203(b )(2), SCACR. "When a timely post-trial motion 
is made under Rule 29(a), SCRCrimP, the time to appeal shall be stayed and shall 
begin to run from receipt of written notice of entry of an order granting or denying 
such motion." Rule 203(b )(2), SCA CR. Because the appellant's timely motion to 
reconsider sentence was withdrawn, and because the notice of appeal was not 
served within ten days of imposition of the sentence, this appeal is dismissed. The 
remittitur will be sent pursuant to Rule 22I(b), SCACR. 

~ 

Columbia, South Carolina 

cc: 
Genuine Truth Banner, 375165 
William J. Nowicki, Esquire 
Robert Michael Dudek, Esquire 
Barry Joe Barnette, Esquire 
John Benjamin Aplin, Esquire 
Alan McCrory Wi Ison, Esquire 

.· FILED 
-C1()1d !:)5) c9oJP5 
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STATE OF SOUTH CAROLINA 
COUNTY OF SPARTANBURG 

Genuine Truth Banner, #375165 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

Case No.: 2018-CP-42-1206 

. ~-

RETURN AND PARTIAL ~ '~~, 
-, c::, -:: .. (') 

MOTION TO DISMISS :> co -:::,,-
::c ~ -tr, 
C) J>~.-
-·" ~~ •\ 

V C) --· 
~ c.,-) ,: ··-Cr-· 
CJ o :-=-; '"T' r~. 
(- =>(""")Q 
.. .,.7 ~ ...... r') :c ,. ~ c·" 
('") - C' ._-; 
~ - (·:--·.I r- .. -~ ---4 

The State (Respondent), making its Return to the application for Post-Convfaion $eii~f 

filed on April I 0, 2018, would respectfully show this Court: 

I. Procedural History 

Genuine Truth Banner (Applicant) is presently confined in the South Carolina 

Department of Corrections pursuant to orders of commitment of the Spartanburg County Clerk 

of Court. In October 2016, the Spartanburg County Grand Jury indicted Applicant for two 

counts of armed robbery, one count of bank robbery, and one count of possession of a weapon 

during the commission of a violent crime (2016-GS-42-5451, -5452), and five counts of 

kidnapping (2016-GS-42-5453, -5454). The charges stem from an October 29, 2016, incident in 

which Applicant, while armed with a shotgun, robbed Spartan Federal Credit Union. Applicant 

held bank customers, including a minor, hostage while the bank tellers collected the money for 

him. Applicant then stole one of the victims' car to get away from the crime scene. 

William J. Nowicki, Esquire, represented Applicant. Assistant Solicitor Barry Barnette, 

Esquire, prosecuted the case on behalf of the State. On January 22, 2018, at the conclusion of 

pre-trial motions, Applicant pleaded guilty as indicted to all charges before the Honorable J. 

Mark Hayes, II. On January 23, 2018, Judge Hayes sentenced Applicant to imprisonment for 
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concurrent terms of twenty years each for kidnapping, armed robbery, bank robbery, and 

possession of a weapon during commission of a violent crime. Applicant filed a pro se notice of 

appeal, which was ultimately dismissed as untimely by Order filed April 25, 2018. 

Attached to this Return and incorporated by reference are the records of the Spartanburg 

County Clerk of Court regarding the subject convictions, Applicant's records from the South 

Carolina Department of Corrections, the plea transcript, Applicant's appellate records, and the 

application. Respondent reserves the right to amend this Return upon receipt of any relevant 

materials. 

II. Allegations Raised and Relief Sought 

In his application for post-conviction relief, Applicant alleges he is being held in custody 

unlawfully for the following reasons: 

1. 

2. 

3. 

"Ineffective Assistance of Counsel" 
a "My motion of discovery was never viewed in its entirety by 

myself because I was not afforded the opportunity by my 
counselor." 

b. "During the motion to suppress evidence, Mr. Nowicki never 
subpoenaed my witnesses to court so that the judge could evaluate 
their input into my argument that the arresting officer committed 
an illegal search prior to obtaining a search warrant." 

"Illegal search and seizuret' 
a. "This was an illegal search as verified by court transcripts, even 

the judge admitted there was a violation but called it minimal." 
"Miranda rights violation by arresting officer" 

As requested relief, Applicant states he is seeking "for [his] conviction to be overturned 

on the grounds of illegal search and seizure and the Miranda rights violation or vacated on the 

grounds of ineffective assistance of counsel". 

2of6 
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III. Response to Allegations of Ineffective Assistance of Counsel 

Respondent submits Applicant's allegations of ineffective assistance of counsel are 

without merit. In a PCR action, Applicant bears the burden of proving the allegations in his 

application. Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1985). Where the application alleges 

ineffective assistance of counsel as a ground for relief, Applicant must prove ucounsel's conduct 

so undennined the proper functioning of the adversarial process that [it] cannot be relied upon as 

having produced a just result." Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. 

at 442,334 S.E.2d at 814. 

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies 

the two-pronged test outlined in Strickland. First, Applicant must prove counsel's performance 

was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989). Under this 

prong, the court measures an attorney's performance by its "reasonableness under prevailing 

professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 

690). The proper measure of performance is whether the attorney provided representation within 

the range of competence required in criminal cases. Butler, 286 S.C. at 442, 334 S.E.2d at 814. 

"Counsel is strongly preswned to have rendered adequate assistance and made all significant 

decisions in the exercise of reasonable professional judgment." Id. (citing Strickland, 466 U.S. at 

690). Applicant must overcome this presumption to receive relief. Cherry, 300 S.C. at 118, 386 

S.E.2d at 625. Second, counsel's deficient perfonnance must have prejudiced Applicant such 

that "there is a reasonable probability that, but for counsel's unprofessional errors, the result of 

the proceeding would have been different." Id. at 117-18, 386 S.E.2d at 625. With respect to 

guilty plea counsel, Applicant must show there is a reasonable probability that, but for counsel's 
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alleged errors, he would not have pleaded guilty and would have insisted on going to trial. Hill 

v. Lockhart, 474 U.S. 52 (1985). 

Respondent submits Applicant can satisfy neither requirement of the Strickland test. 

However, the allegation of ineffective assistance of counsel probably raises questions of fact that 

the record does not conclusively refute. Accordingly, Respondent requests an evidentiary hearing 

to fully resolve this issue. See Sharper v. State, 279 S.C. 264,305 S.E.2d 247 (1983). 

IV. Failure to State a Cognizable Claim 

Respondent submits Applicant's remaining allegations for post-conviction relief should 

be summarily dismissed for failing to state claims cognizable under the Post-Conviction 

Procedure Act, S.C. Code Ann. § 17-27-10 to -160. Aside from the allegation of ineffective 

assistance of counsel, Applicant raises various allegations pertaining to search and seizure and 

Miranda violations. These are not proper issues for post-conviction relief. An applicant may 

commence a post-conviction relief action on the following grounds: 

1. That the conviction or the sentence was in violation of the Constitution of the 
United States or the Constitution or laws of this State; 

2. That the court was without jurisdiction to impose sentence; .:r ~ .. ·; 
3. That the sentence exceeds the maximum authorized by law; · ~ i1: ~ 
4. That there exists evidence of material facts, not previously present~ancfb ~~ 

heard, that requires vacation of the conviction or sentence in the inte~t of= -> :o ,._... :II!:----,.. , . -., r··,- ' Justice; ~ c:, ,:~ 0 ;::--= 
5. That his sentence has expired, his probation, parole or conditional ie}ease :3-3~,.,-

~ c'nc_~· 
(was] unlawfully revoked, or he is otherwise unlawfully held in cus§!iy ~ g g · 
other restraint; or f; ":':'" -~ ~ 

6. That the conviction or sentence is otherwise subject to collateral attaok up<&g .:; ·-i 

any ground of alleged error heretofore available under any common law, -< 
statutory or other writ, motion, petition, proceeding or remedy. 

S.C. Code Ann. § 17-27-20. Even if the facts alleged by Applicant are true, these facts do not 

support a cognizable claim for post-conviction relief under any of the statutory grounds. Post­

conviction relief is only proper when the application collaterally attacks the validity of the 
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conviction or sentence. Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). Rather, these 

allegations constitute direct appeal issues that is procedurally barred by S.C. Code Ann. § 17-27-

20(b) (2003). Post-conviction relief is not a substitute for an appeal. Simmons v. State, 264 S.C. 

417, 423, 215 S.E.2d 883, 885 (1974). A post-conviction relief application cannot assert any 

issues that could have been raised at trial or on appeal. Drayton v. Evatt, 312 S.C. 4, 8, 430 

S.E.2d 517, 520 (1993 ). The failure to do so has waived this allegation as grounds for relief. 

Therefore, Respondent submits that all allegations, with the exception of ineffective assistance of 

counsel, should be summarily dismissed. 

V. Any Future Amendments 

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. 

Any claims not specifically laid out in this PCR application or in amendments will be opposed 

by the State at an evidentiary hearing pursuant to § § 17-27-10 to -160 of the South Carolina 

Code of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 

15(a)-(b), SCRCP. All claims should be made well in advance of the evidentiary hearing. 

Because Applicant has been appointed an attorney, the attorney, and not Applicant, is the only 

individual authorized to file amendments to this application. See Rule 11, SCRCP. Pro se filings 

will not be considered at the PCR hearing. Respondent reserves the right to request that any 

amendments withheld until the last minute be stricken because of undue prejudice to 

Respondent. See Rule 15(a), SCRCP. 

VI. Response to Any and All Other Allegations 

Each and every allegation contained within the application not expressly admitted, 

qualified, or explained in this Return is hereby denied. 
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VII. Request for an Evidentiary Hearing 

WHEREFORE, Respondent requests that an evidentiary hearing be held on the claims of 

ineffective assistance of plea counsel. 

~1~(2~~~,2018 
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Senior Assistant Deputy Attorney General 

JORDAN COX 

Office of the Attorney General 
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Columbia, SC 29211 
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! 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF SPARTANBURG ) 
) 
) 
) 

GENUINE TRUTH BANNER, #375165 ) 
) 

Applicant, ) 
) 

vs ) 
) 

STATE OF SOUTH CAROLINA, ) 
) 

Respondent. ) 

IN THE COURT OF COMMON PLEAS 

2018-CP-42-1206 

AFFIDAVIT OF SERVICE BY MAIL 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this 
is a proper circumstance of service by mail. 

3. I have this day served a copy of the Return in the above-captioned matter on the following 
person by depositing same in the United States mail, postage prepaid: 

DA TED this 25th day of July, 2018. 

Susannah C. Ross, Esquire 
Ross & Enderlin, PA 
330 East Coffee Street 
Greenville, South Carolina 29601 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COl\iMON PLEAS 
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT 

) 
) 

GENUINE TRUTH BANNER, ) AMENDED APPLICATION 
APPLICANT. ) 

~ ) 
) 

THE STA TE OF SOUTH CAROLINA, ) 
RESPONDENT. ) CASE#2018-CP-42-1206 

This matter comes before the Court by way of application of post conviction relief filed 

April 10, 2018, alleging ineffective assistance of co\UlSel. A Retum and Partial Motion to 

Dismiss was made on May 25, 2018. This application is intended to incorporate the allegations 

of the original application and add the following allegations: 
~ ~ ~ 
:o~ --:,:. 51,,, ~ 1. Ineffective assistance of tria1 counsel for 

3:<'~ ~ ..... 
(a) failure to investigate and prepare for trial; i; & ~ ~ ..!! 

~i-rr (4) ,..... 

(b) advising him to plea under Alford without a proper induc~~ b~fit;,n 
(:'~ s ,...., 

(c) failing to request a continuance to wait for ruling in Collins~ Virggja w~ 
c:, 

was argued before the Supreme Court January 9, 2018; Collins v. Virginia 584 U.S.__, (May 

29, 2018) 

( d) failing to challenge jurisdiction as the Applicant was enlisted in the U.S. Navy 

at the time of the plea; 

( e) failure to advise Applicant that his right to appeal the ruling on his pretrial 

motion to suppress would be waived if he plead guilty and/or advising Applicant that his right to 

appeal the ruling on his pretrial motion to suppress would not be waived if ~e plead guilty; and }<. olJ-.C 
(t) failing to appeal the plea and sentence on behalf of the Applicant. 

142



..... 

2. Due Process violations because the plea was not knowingly and voluntarily made 

because the Applicant was not advised that the guilty plea would waive his right to appellate 

review of the court's ruling on his pretrial motion to suppress. 

This/fdayof ¥,,2D]9 

2 

Respectfully submitted, 
,,,4 / ... / 
/~ .,/A 

Susan'.nah Ross ? 
Attorney for the Applicant 
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GENUINE TRUTH BANNER VS. STATE OF SOUTH CAROLINA

MR. ISENBERG: Thank you, Your Honor. The next

case is Genuine Truth Banner versus The State of South

Carolina. It's case number 2018-CP-42-1206. This case

is based upon the application filed by Mr. Banner on

April 10th, 2019. He's presently confined in the South

Carolina Department of Corrections pursuant to orders of

incriminate from the Spartanburg County clerk of court.

In October of 2016, the Spartanburg County grand

jury indicted him for two counts of armed robbery, one

count of bank robbery, and one count of possession of a

weapon during the commission of a violent crime, and

five counts of kidnapping. The charges stem from an

October 29th, 2016, incident in which he -- in which

applicant, while armed with a shotgun, robbed

Spartanburg Federal Credit Union.

William J. Newicki represented him. Assistant

solicitor -- I'm sorry, the solicitor Barry Barnette

prosecuted the case on behalf of the State. On January

22nd, 2018, at the conclusion of pretrial motions, he

pled guilty as indicted to all charges before the

Honorable J. Mark Hayes, II.

On January the 23rd, 2018, Judge Hayes sentenced

him to imprisonment for concurrent terms of 20 years

each for kidnapping, armed robbery, bank robbery, and
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possession of a weapon during the commission of a

violent crime. Applicant filed a pro se Notice of

Appeal, which was ultimately dismissed as untimely filed

by order on April 25th, 2018.

And with that I will allow opposing counsel to

proceed forward with her case.

THE COURT: Ms. Ross?

MS. ROSS: Thank you, Your Honor. May it please

the Court. I filed an amended application, I believe,

around September 23rd. Is there a copy --

THE COURT: I do.

MS. ROSS: -- up there with you? That's sort of

presents the arguments I intend to go forward with, but

I also state that it incorporates his own allegations as

well.

This was a case where he alleges failed to

investigate to prepare for trial; advised him to plea

under Alford without proper inducement or benefit; and

by doing so, he gave up his right, essentially, to

appeal a strong search and seizure argument that we feel

would have been prevailed upon had the Appellate Court

had a chance to review. He's also alleged he was

enlisted in the U.S. Navy and he didn't -- there was no

challenge to jurisdiction or argument in mitigation

based upon that Navy service.
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THE COURT: Say that again.

MS. ROSS: Well, he has alleged that there should

be some jurisdictional issues because Mr. Banner was an

active member of the U.S. Navy --

THE COURT: Oh, okay.

MS. ROSS: -- when this charge came about so the

proper jurisdiction would be a military tribunal.

THE COURT: Okay.

MS. ROSS: And then the failure to advise the

applicant of his right to appeal. He didn't realize

that he was waiving his right to appeal the suppression

hearing by pleading guilty under Alford and that's an

allegation. And there was a failure to perfect the

appeal, really due to some confusion about pulling out

-- there was a motion to reconsider the sentence. That

was withdrawn. And then Mr. Banner had filed an appeal,

but that was dismissed because it wasn't timely filed

because of the timeline issues due to the Motion to

Reconsider.

THE COURT: Okay.

MS. ROSS: And then I could allege ---

THE COURT: Reconsideration was withdrawn?

MS. ROSS: It was.

THE COURT: And that didn't toll time.

MS. ROSS: Yeah, exactly. So at this point I
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
7

call Mr. Genuine Truth Banner to the stand.

(Witness comes forward.)

THE COURT: Place your left hand on the Bible,

raise your right hand as much as you can. (Complies.)

Do you solemnly swear or affirm the testimony

you're about to give, this testimony you're about to

give in this hearing be the truth, the whole truth, and

nothing but the truth?

THE WITNESS: I do.

THE COURT: All right, thank you. Have a seat.

GENUINE TRUTH BANNER,

having been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MS. ROSS:

Q. Hey, Mr. Banner. I always have to ask you this

on a PCR. You understand the remedy in a PCR is you're

back in the position you were in before the plea facing

potentially more time?

A. Yes, ma'am, I do.

Q. And do you still wish to go forward?

A. Yes, ma'am, I do.

Q. Now, why do you allege ineffective assistance of

counsel?

A. Well, for several reasons. One being I was never

afforded the opportunity to view my whole discovery. I
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
8

did see a few pages, that being the search warrant and

the officer's incident report, but I didn't get to

review anything. I think a total, maybe, six or seven

pages out of however long the motion was over 30 pages

or so out of the ---

THE COURT: Step back from the microphone just a

little bit.

THE WITNESS: Sorry.

BY MS. ROSS:

Q. Yes. It's kind of popping. Okay.

A. Okay.

Q. How many times did you meet with your lawyer?

A. If I would have to estimate, I would say five or

six times.

Q. All right. And during those times he didn't

bring all that discovery to review with you?

A. I recall him bringing the discovery once, but we

only went through the search warrant and the officer's

incident report.

Q. And your understanding was that you were going to

trial at this point?

A. That was always my intention.

Q. Okay. And did you have a full copy of the

discovery?

A. Never.
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
9

Q. Now, you said it was all the intention to go to

trial. Give a brief -- what did you feel were strong

issues at trial for you?

A. Well, my biggest thing was the illegal search and

seizure.

Q. Can you briefly summarize what happened?

A. Yes. Well, should I speak on the Motion to

Suppress or just as far as the case itself?

Q. How about the Motion to Suppress.

A. Okay.

Q. Just the search that you intend to ---

THE COURT: Tell me ---

THE WITNESS: Well...

THE COURT: See, I don't know anything about your

case.

THE WITNESS: Okay.

THE COURT: So I don't understand what you ---

THE WITNESS: So I'll give a little bit of

background then.

THE COURT: All right.

THE WITNESS: So, according to the officer's

incident report he came to the property to search and to

verify a few things. And then based on what he found he

said he called and requested a search warrant. And the

case that we ---
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
10

BY MS. ROSS:

Q. And the charge was there had been a bank robbery

and the person ran away and then the police officer

ended up getting items out of the car.

A. Well, he suspected. Well, yes. He suspected

that -- okay. So the whole background story is there

was the officer, prior to the bank robbery, saw a car, a

BMW, and took the license plate off of it because of an

uninsured issue or something like that. And then after

that a call was -- after the bank robbery actually a

call was made reporting a stolen license plate.

The officer came to the address, I guess, that

the stolen license plate was called in at and he says

they had eyes on the vehicle. There was no one at the

house or in the car at the time. The vehicle was on

curtilage.

So if -- and under my understanding, if he were

to be coming to the house to investigate a missing

license plate or anything of that nature, he would go to

the front door, not necessarily curtilage to view

anything else other than the front door to talk to, you

know what I'm saying, to witnesses or whoever it may be.

But his incident report states that he came onto the

property to search and to verify. And I think the

transcript actually -- let me see if I can find it. He
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
11

states ---

Q. On page 23 of the transcript possibly. Somewhere

around there.

A. Twenty-three?

Q. And 26, line 17. He walks up to the front door

and then walks over into the driveway, something like

that?

A. Correct. Correct.

Q. He, he comes onto the property. Onto Curtilage,

not the front door, to verify and to -- yeah, well, to

verify the VIN number. He had the VIN number before, he

says of a, of a vehicle that was -- that he took the

license plate off of, but he wasn't entirely sure.

THE COURT: Is this a suppression hearing --

MS. ROSS: Yes. So...

THE COURT: -- that's taking place prior to the

plea?

MS. ROSS: Correct.

THE WITNESS: Correct.

BY MS. ROSS:

Q. And, um...

A. So based off the information that he found, more

or less, based off the information that he found, he

came on to the property without a search warrant to

search and to verify, he says in his incident report.
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
12

And then based on what he found, then he called and

requested a search warrant.

My understanding of Jordan's Supreme Court case

133 S.C. 1409 held that when an officer physically

intrudes once at curtilage to gather evidence, a Fourth

Amendment search has occurred and is presumptively

unreasonable as to the warrant. That's, that's current

law. Again, Collins speaks on this. This is

138 S.C. 1663. It kind of reiterates that fact. So,

yeah, he came to the property without a warrant, and...

Q. And the ruling, do you recall where the ruling is

that the judge said, well, there was some --

A. So --

Q. -- invasion of property? Can you just ---

A. -- the interesting part is that the argument that

we made for the motion, the judge actually agreed with

us.

Q. Okay.

A. He agreed that it was an invasion of privacy, but

he ruled negatively against it. Page 79, lines 19

through 25 of the transcript of record says:

I agree with the statement. I think it was good

police work by the officer and the way that he handled

it. If there wasn't, the Fourth Amendment stands around

an invasion of privacy, expectations of privacy. I
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
13

think that if -- I'm not saying there wasn't, that

privacy was violated, but if it was, it was just done in

a very minimal way by the officer.

Q. Now, I'm showing you this case,

Collins v. Virginia. Is this the case you were

referring to?

A. Yes, ma'am.

Q. And when was that decided?

A. It was decided May 29th of 2018.

Q. Okay. And that was after your trial. But what

did you ask your lawyer to wait for at your trial?

A. Yes. I did request that we have a continuance

based on the decision for the Collins case because the

Collins case dealt with the same exact thing precisely.

Q. And when was the date that it was argued?

A. It was argued January 9th, 2018.

Q. And how much prior to your trial was that?

A. At least two weeks.

Q. All right. I'd ask this to be marked as

Applicant's Exhibit 1 and I'd offer it into evidence at

this time.

A. But I brought attention.

COURT REPORTER: Just one second, sir.

THE WITNESS: Sorry.

(Applicant's Exhibit Number 1, Collins v.
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
14

Virginia Case Law, was marked for identification.)

MR. ISENBERG: You're offering just the brief to

the case, I guess?

MS. ROSS: Yeah, just the case for now. I don't

think it would even have to be marked, but you did say

this was what you were waiting for?

A. Yeah, I'm under the impression.

(Applicant's Exhibit Number 1 was entered into

the record.)

BY MS. ROSS:

Q. Okay. Now ---

THE COURT: Give me those dates again. His plea

is January 2018?

MR. ROSS: 20-something, so it's a couple weeks

after ---

THE WITNESS: The 22nd.

MS. ROSS: -- prior to the published opinion.

THE COURT: Yeah. Signed it May 29th of 2018.

MS. ROSS: Correct.

THE COURT: Okay.

BY MS. ROSS:

Q. Now, Why did you want to wait for the outcome of

this opinion?

A. Well, because it dealt with exactly, precisely

the thing that I had dealt with as far as the physical
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DIRECT EXAMINATION OF GENUINE BANNER BY MS. ROSS
15

intrusion onto private property prior to a search

warrant. When I ---

Q. So you felt it was a case parallel to you or

directly on point?

A. Correct. Or what I had said, had counsel meet

with, you know, I just ----

Q. And you knew that this was important, yet you

pled under Alford that day. Why?

A. Yes. Well, I pled under Alford thinking -- well,

first I wasn't informed that Alford was actually a

guilty plea, let's just start there. But I pled

thinking that I could still appeal or, you know, the

decision of their Motion to Suppress. I was never ---

Q. Now, that's true in federal court, isn't it, that

you can appeal?

A. I would supposed so.

Q. And you are not from South Carolina, are you?

A. No, ma'am.

Q. Where are you from?

A. Michigan.

Q. Okay. Now, and you were here why?

A. I came to really visit family before my

deployment for military.

THE COURT: Visit what, family did you say?

THE WITNESS: Oh, I came to visit family before
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my deployment for the military.

BY MS. ROSS:

Q. So you were, in fact, in what branch of the

services at that time?

A. Navy.

Q. And I'm showing counsel -- do you know what this

is? Did you recognize this? I think you provided it to

me.

A. Yes. This is a -- this is basically just a copy

of the contract, more or less. Confirmation of

enlistment.

Q. And so that's what it is?

A. Yes.

MS. ROSS: We'd offer this as Applicant's Exhibit

2 at this time.

(Applicant's Exhibit Number 2, Navy Enlistment

Papers, was marked for identification.)

(Applicant's Exhibit Number 2 was entered into

the record.)

BY MS. ROSS:

Q. Now, was this presented in mitigation during your

plea?

A. No, ma'am, it wasn't.

Q. Did your attorney ever argue that possibly a

different tribunal would be better suited for this since
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you were in the military?

A. No. The -- the fact that I was enlisted, I

believe they did make mention to in the transcript, but

the actual evidence to prove that I was enlisted was

never offered as mitigation or, or anything like that.

Q. Okay. And do you think it would have helped your

case?

A. Substantially, yes.

Q. Now, you had also -- had you been having and

taking any medications or under any mental health

treatment during this period of time?

A. No mental health treatment. Medications, yes.

I, I had just recently had a major surgery in the

hospital and they gave me -- well, first of all, I was

on morphine in the hospital, but they gave me percocet,

percocet as a, as a pain killer.

Q. Okay. And those meds, were you on them when you

pled guilty or was this prior to the incident you were

accused of?

A. This was prior to the incident that I was accused

of.

Q. Prior to the incident? So was that argued during

your guilty plea that you'd been on extreme meds during

this period that the incident allegedly occurred?

A. Not that I recall. Not that I recall.
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Q. But you were found to be confident?

A. Yes, ma'am.

Q. Now, You had pointed out a site to me,

Williams v. Taylor, 120 S.C. 1495. A 2000 decision. Do

you recall why you pointed that out to me or did you

want to testify about it?

A. I have it here. Oh, yeah. Well, it says: My

counsel failed to make the court aware of the fact that

I had listed and already sworn an oath of office in the

Navy prior to my arrest. This would have been a

substantial reason of mitigating evidence that

unfortunately the court was never made aware of.

Williams v. Taylor, 120 S.C. 1495 held that the

petitioner was denied his constitutional right to

effective assistance of counsel when his attorneys

failed to investigate and present substantial mitigating

evidence during his sentencing. There is reasonable

probability that sentencing would have been different

had counsel presented this information as mitigation.

Q. All right. And when you filed an appeal, why did

you file an appeal?

A. Well, I thought that I had appeal rights at that

time.

Q. And what did you think the court would review in

that appeal?
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A. The Motion to Suppress.

Q. And, and why did you think that?

A. That was my, that was my preparatory argument.

That was my primary argument for a former case actually,

and I didn't, didn't really want to give that argument

up until it was fought all the way through.

Q. Did you realize you had waived that argument with

your plea?

A. No.

Q. If you had known that, would you have pled?

A. No, ma'am.

Q. I also have a note, Miranda issues. Did you want

to address Miranda issues?

A. I don't really think it's necessary, but I mean

just to get it on the record, yeah, there was -- I was

never Mirandized during the arrest, the whole arrest

process, and I don't think that was brought up in court

either.

Q. Now, going back to a suppression hearing, your

lawyer argued that it, that it violated your Fourth

Amendment rights to privacy. Did he ever argue it

violated your Article 1, Section 10, South Carolina

constitution rights to privacy, which are actually more

extensive than those conferred by the U.S. Constitution?

A. No, not that I recall. And reviewing the
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transcript it's not in there.

Q. Okay. And I have a question, do you feel like it

violated due process that you gave up an appellate

review without knowing what you got?

A. Well, I think due process was violated in

multiple ways. In that way that you just mentioned and,

also, just the judge making the statement that he made

that he was aware of a constitutional violation, but he

just altogether denied to rule in that light.

Q. Okay. That's all the questions that I had

written down. Is there anything else that you would

like to add?

A. I mean, that's -- I think we've covered pretty

much everything. Just the fact that I wasn't informed

an Alford plea actually was a guilty plea. I was never

informed that by taking that plea I wouldn't be allowed

to appeal the Motion to Suppress and the fact that no

condition, no condition was made at all to preserve the

opportunity to, to appeal that. I think that, that

would be ineffective or that's the primary

constitutional argument that we had and no condition was

made to protect that argument.

Q. And you felt that that was a winning search and

seizure argument?

A. Oh, definitely. Definitely.
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Q. That would have resulted in the suppression of

the evidence against you?

A. Correct.

Q. And do you believe that would change the outcome

of the case?

A. Yes, ma'am.

Q. All right. I've got no further questions.

CROSS-EXAMINATION

BY MR. ISENBERG:

Q. Good afternoon, Mr. Banner.

A. Good afternoon.

MR. ISENBERG: May it please the Court?

THE COURT: Yes, sir.

BY MR. ISENBERG:

Q. Now, you just testified that you wish your

attorney had preserved one argument for appeal, correct?

A. Correct.

Q. And you said that he did not preserve that

argument for appeal, correct?

A. Correct.

Q. Because he proposed another argument?

A. I don't know why. I don't know what his reasons

were for not protecting that argument.

Q. Okay. Now, can you explain a little bit what

that argument is?
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A. Well, the primary argument for me was just the

Fourth Amendment constitutional issue, like I said, I

previously stated before.

Q. Right.

A. Officer came to the property to search and he

says in his incident report that he came to search and

to verify things. And then based on what he found, then

he called and requested a search warrant.

Q. Okay. And your, your lawyer went with an

invasion of privacy, correct?

A. Say that again.

Q. Your lawyer went with another argument for

invasion of privacy, correct?

A. I mean, that's, that's the general argument

behind the suppression, suppression hearing.

Q. Right. Okay. Yeah, that -- I'm just kind of

confused how your lawyer's argument differed from the

one that you wished was preserved. That's sort of the

confusion that I have.

A. Well, I mean, yes, he made the argument for the

Motion to Suppress for the Fourth Amendment argument but

he -- but once the decision was made, the decision was

had, he didn't make it a condition to even to appeal and

it was a primary argument in the first place. He made

no condition to appeal that, the decision that the judge
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had on that.

Q. And you're aware that when you decided -- when a

judge decides something of that nature, that the

decision itself is appealable, correct?

A. I assume so, which is the reason why I filed for

appeal.

Q. Okay.

A. Or tried to file for appeal for my, for myself.

Q. And why was your appeal declined?

A. Because it was ruled untimely.

Q. Okay. So untimely does not mean unpreserved,

correct?

A. Untimely does not mean unpreserved.

Q. Okay. So you're testifying today that you're mad

that your lawyer didn't preserve your argument, but you

lost your appeal because your appeal was untimely,

correct?

A. I was not even aware -- well, my lawyer never

made me aware that I could appeal. I found out from

inmates at Kirkland that I could actually still file an

appeal during the plea.

THE COURT: Say that again, appeal what?

THE WITNESS: Appeal the Motion to Suppress. I

never was informed from previous counsel that if you --

if you -- that I had the right to appeal a plea. I was
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thinking -- honestly, I was thinking it was a

conditional plea and we were gonna appeal the decision

altogether. I mean the -- yeah, the decision

altogether.

BY MR. ISENBERG:

Q. Right. But ---

A. But I, I never -- yeah.

Q. You would agree that the ultimate issue was

timeliness not preservation, right?

A. That's what they wrote back and said.

Q. Okay. And what they wrote back is the

affirmative decision of the court, correct?

A. What they wrote back and said was that the, the

Motion to Suppress, my appeal for the Motion to Suppress

was untimely.

Q. Okay. And you also allege that your lawyer

failed to investigate, correct?

A. Yes.

Q. Okay. What exactly did your lawyer fail to

investigate?

A. Under that allegation my military background is

what I was speaking on.

Q. Okay.

A. Also, we didn't really -- honestly, I don't think

either one of us thought we would have to make it to
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trial, to be perfectly honest. So I don't think he

investigated or prepared for trial because we were

thinking we were gonna win that motion. That motion

was, to me in my mind, very clear cut and dry and ---

Q. So your issue isn't with your lawyer, it's with

the motion hearing, correct?

A. It's with both. The motion hearing, the decision

of what was had. And my lawyer, previous lawyer,

because I feel like we just -- him advising me to take

that plea and not advising me that I would give up my

right to appeal that he made no condition otherwise for

me to keep that argument. Do you see what I'm saying?

Q. Yeah. I can understand what you're saying. I'm

just curious, you believe you should have won that

suppression hearing, correct?

A. Correct.

Q. But your lawyer argued meritoriously at that

discretion hearing, didn't he?

A. I thought he did well, honestly. I thought he

did a great job at that argument, but once the decision

was had it was like that argument it was like okay --

okay, if he would have told me to take a -- to advise me

to go to trial so I could preserve that, I would have

taken it to trial so I could preserve that specifically

so I can preserve that right. Instead he told me to
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take a plea, which it gave up that argument altogether.

Q. Right. And after that suppression hearing there

was a great deal of evidence that was going to be

admissible against you at trial, correct?

A. Yes.

Q. And that evidence directly connected with you to

that bank robbery, correct?

A. Um, I wouldn't say that. I wouldn't say that,

but it would look as if that way, yes.

Q. Okay. Because the evidence that again was

admissible was the evidence found in that vehicle,

correct?

A. In and around the house and the vehicle, then

with the vehicle, correct.

Q. Right. And they found clothing and shotgun

shells and stuff of that nature that they directly

identified to be at the scene of the bank robbery,

correct?

A. More or less.

Q. Okay. And so did your feeling about your case

change after you lost that suppression hearing?

A. Honestly, it did.

Q. Okay.

A. Honestly.

Q. Did you feel like you had less of a chance to win
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at trial?

A. I mean I certainly did.

Q. And at that point, that's when your lawyer

probably advised you to plead guilty, correct?

A. Yes. But...

Q. And did he advise you that you had a less of a

chance to win at trial based upon the suppression

hearing?

A. Say that again.

Q. Did he also advise you that you did, in fact,

have less of a chance to win at trial based upon the

result of the suppression hearing?

A. Well, he didn't advise me of that. That was

already inferred. But the problem again being, okay, if

that's gonna give up our primary argument for trial,

move the trial, but still preserve -- or take a

conditional plea. Still preserve the right to go back

on that argument. Don't just give up that

constitutional argument willy nilly.

Q. Right. Beg the Court's indulgence for just one

moment, Your Honor.

And I just have a couple more questions. You

testified that you requested a continuance based upon

Collins, correct?

A. Correct.
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Q. Do you now understand that Collins came out

several months after your hearing, correct?

A. Correct.

Q. Okay. So you're saying here today that you had

prior knowledge that Collins would be decided in the way

that it was?

A. I had no knowledge of how, how it would be

decided, but I spoke with counsel and I thought it would

be wise to file a continuance. And based on how the

decision turned out that I would know what to do. I

would know, okay, well, it doesn't look so good for your

Motion to Suppress argument typically or a while. It

turned out great as it did, actually did and you go

home.

Q. And how did you come to find out about the

Collins case before your trial?

A. Actually, I first found out about it I woke up

early one morning and seen it in the newspaper and it

just, it stuck with me. So I researched it and found

that it was my primary argument almost to the letter.

Q. Okay. And so you notified counsel of this case

and you notified him that you wanted to wait until this

case was decided to try your case, correct?

A. Yes, correct.

Q. Okay. So you, you essentially wanted an
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indefinite continuance until the case was decided?

A. Yes.

Q. Okay. But can you sit here today and tell me

that an indefinite continuance on your case would have

been appropriate?

A. Well, it was being argued already. My thing is,

and what I was trying to make him aware of was the fact

that at time that I was -- around the time that I was

going to court, scheduled to go to court rather, this

case was in Supreme Court, it was being argued in

Supreme Court. And the fact that that argument was

being brought up to Supreme Court to me was red flag

enough to say, okay, hold on, we need to slow down and

see what happens with this.

Q. Okay. And how much -- how long had you been in

the Navy before you were arrested?

A. I enlisted in June, I believe.

Q. Okay. And when did you go to basic training?

A. I never went to basic training. I -- my appendix

-- it's complicated. I enlisted in June. I think June

2nd or June 4th, something of that nature. I could have

shipped and went to basic training immediately, but I

went delayed entry for special forces. And my appendix

ruptured, I ended up in the hospital. And in the

process of me getting back healthy, I came back down --
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I came down here to be, be with family.

Q. Okay. So your testimony here today is that you

never went to basic training, correct?

A. That is correct.

Q. Okay. Did you give your attorney that document

that you presented to the Court?

A. I personally did not. I was told, I was informed

by my family who wanted to give it to me that they gave

it to him.

Q. Okay. So you never personally gave it to him,

correct?

A. Personally no.

Q. Did you advise him that it existed?

A. Yes.

Q. Okay. And did you request that he get you

prosecuted under the U.S. military instead of the

Spartanburg County? Is that what you're saying?

A. It was more or less inferred. That was the

reason I brought it up.

Q. I'm asking if you directly said -- requested him

to get you prosecuted by the military instead of

Spartanburg County.

A. No, I did not directly ask that.

Q. Okay. Did you understand what Alford meant when

he explained it to you?
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A. Well, not fully. His ---

Q. So you understood Collins but not Alford?

A. Yes.

Q. Okay. So you understood one legal case but not

the other?

A. I think that's pretty reasonable.

Q. Yeah, I know, I'm just asking.

A. Yeah.

Q. Okay. What didn't you understand about Alford?

A. I actually had never heard of Alford prior to

that court date, the plea hearing. So I didn't know,

first of all, that was a guilty plea.

Q. Okay.

A. So here's the thing.

Q. Did anyone know it was gonna be a guilty plea?

A. What do you mean?

Q. Well, there was a motion hearing based upon the

trial, correct?

A. Correct.

Q. So did anybody know going into court that day

that it was gonna turn into a guilty plea?

A. No. When it -- when Alford did come up, it is

actually a guilty plea.

Q. Uh-huh.

A. I was never actually informed that it was guilty.
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This is how it played out. So I asked, you know, the

motion itself. We got denied it. And we were

discussing our options and I asked if I could have a

conditional plea or if I could plead no contest since he

had already told me that the continuance was not, was

not an option. And he was already advising me that

trial was not wise.

Q. Right.

A. So I asked for a no contest plea. He informed me

that there was no such thing as a no contest plea. And

he went back to the back and spoke to the solicitor. He

came back and said, well, the best that we can do is

give you what's called an Alford plea. And my first and

only question is there an admission of guilt. He said

there's no admission of guilt and that was it.

Q. Okay. Do you remember him explaining it at the

hearing?

A. Personal -- currently right now I do not.

Q. Okay. So if I told you that he explained it

thoroughly on the record at the hearing, you

wouldn't ---

A. Do you have ---

Q. Page 99. Go to line 16.

A. Oh, okay. I understand what you're saying.

That's not an -- well, can I read it?

175



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION OF GENUINE BANNER BY MR. ISENBERG
33

THE COURT: Sure.

BY MR. ISENBERG:

Q. Do you want to read it aloud?

A. Yeah.

Q. Go ahead.

A. (Reading.) Your Honor, I believe that all the

evidence was the evidence that had we gone to trial that

I believe it would have been more than likely that there

would have been a guilty plea -- I mean a guilty. But

also based on the Alford that we had as being an Alford

plea, is not one agreeing with everything, but if

everything did come in we believe that he could possibly

be found guilty. (Ends reading.)

That was the definition. There was no, no

explanation as to saying okay, well, this is actually

considered a guilty plea or you're gonna give up your

rights to appellate review of this issue. You see what

I'm saying? That was, what he said was literally only

-- that was the only thing I understood about it at that

point. It was ---

Q. But you told me that he talked to you about it

before the hearing.

A. The ---

Q. You just said that that was the only time he

talked about the Alford plea, but you testified a minute
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ago that he talked to you about it before the plea

hearing.

A. This is all the, all the information that I was

aware of at the time.

Q. Okay. All right. Well, without the continuance

you decided to plead guilty under Alford, correct?

A. That was the decision that was made.

Q. Okay. And you're testifying here today that you

now don't believe that all the evidence the State had

against you would have been enough to convict you in

trial, correct?

A. That's not necessarily true. I do believe more

than likely there probably would have been a guilty ---

Q. Verdict?

A. Yes.

Q. Okay. But you still want to go back to trial?

A. If I can get, now that the decision of Collins

has come out and I can get the Motion to Suppress and I

can get my constitutional argument my due process, yeah,

I believe it would be wise to go to trial. They can't

try me without evidence.

Q. I see. So your whole issue here is that if you

can get back and do a trial now, having that Collins

case on your side, you believe you have more of a chance

to win?
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A. Certainly.

MR. ISENBERG: No further questions.

THE COURT: Any redirect?

MS. ROSS: Redirect.

REDIRECT EXAMINATION

BY MS. ROSS:

Q. On page 90, line 13, you've been told your rights

and you understand your rights, but you're not

specifically told about your right to appeal the

ruling --

A. Correct.

Q. -- being waived, correct?

A. Correct.

Q. So you thought that while I know that there are

no conditional pleas in South Carolina, you did not know

that?

A. Correct.

Q. And so you thought that you were still preserving

that suppression issue for appeal?

A. Correct.

Q. And your intent was to appeal the case?

A. Correct.

Q. And you made efforts to do that yourself?

A. Correct, yes.

Q. And they were dismissed, or the appeal was
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dismissed because due to a post-hearing motion made by

your counsel your appeal was not timely. Is that close

to what happened?

A. Close.

Q. Okay.

A. Close to it.

Q. Okay. All right. I've got no further questions.

THE COURT: No further questions of this witness?

MR. ISENBERG: No, Your Honor.

THE COURT: All right. You may come down, sir.

Thank you very much.

THE WITNESS: Thank you.

MS. ROSS: That's the Applicant's case, Your

Honor.

THE COURT: Any witnesses for the State?

MR. ISENBERG: Your Honor, I don't normally do

this but I'm gonna have to make this request in this

case. The State's gonna have to request a motion for a

judgment as a matter of law. The Applicant has

essentially admitted that he wants to go back to trial

based upon the Collins case that came out after, after

his plea hearing. That admission alone states that,

that that's the sole purpose for him going back to

trial. He wants to go back to trial based upon a case

that came out months after his plea hearing.
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With that admission alone being his motivation to

go back to trial, that would be conceding the fact that

it has nothing to do with the involuntary nature of his

counsel or of his plea and ineffective assistance of his

counsel. And so with that being said, I'd have to make

a judgment as a matter of law motion in this case.

THE COURT: Ms. Ross?

MS. ROSS: And I'd object. I don't think that

fairly portrayed what he's put forward as, again, the

amended application. I've put a number of issues

forward. The main one being that he was not allowed to

-- his appeal issues were not preserved for review and

he feels that if they had been, the outcome would have

been different. And that would be a cognizable claim

under post-conviction relief and ineffective assistance

of counsel because his counsel didn't inform him that

the plea would waive his right to appeal. And I've got

Colby/State, South Carolina case 690 SC 73 ---

THE COURT: Slow down.

MS. ROSS: Sorry. 690 S.C. 2d. 73. It's a 2010

case where it -- plea counsel truly believed the

suppression issue was meritorious, that he should have

advised the court to protect that argument and proceed

to trial. And then also the attorney would have a duty

to ensure the plea was knowingly and voluntarily made

180



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT EXAMINATION OF WILLIAM NOWICKI BY MR. ISENBERG
38

under Dover v. State, 405 S.C. 2d. 391, a 1991 case.

And I'd just argue that these go to issues of

ineffective assistance of counsel well beyond the Dover

-- I mean, the, excuse me, the Collin v. Virginia State.

THE COURT: All right. The motion's overruled.

MR. ISENBERG: Thank you, Your Honor.

THE COURT: You may call your first witness.

MR. ISENBERG: The State would call William J.

Nowicki.

(Witness comes forward.)

THE COURT: Left hand on the Bible, raise your

right hand. (Complies.)

Solemnly swear or affirm the testimony you're

about to give in this hearing will be the truth, the

whole truth, and nothing but the truth so help you God?

THE WITNESS: I do.

THE COURT: Have a seat in the witness box.

WILLIAM J. NOWICKI,

having been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. ISENBERG:

Q. Good morning, Mr. Nowicki.

A. Good morning.

Q. Good afternoon, I apologize.

A. Afternoon.
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Q. How long have you been practicing law?

A. I've been practicing since 2001.

Q. Okay.

A. So that's 18 years.

Q. In that 18 years how long have you been doing

criminal law?

A. I've been doing criminal law pretty much for that

entire time.

Q. And is criminal law the only type of law that you

do?

A. No. I do civil, do personal injury, a little bit

of family and probate. Just kind of a little bit of

everything.

Q. Okay. And so if we threw up a pie chart on the

wall, what percentage of cases would be criminal law?

A. 90 percent.

Q. Okay. So that's largely how you make your -- how

you put food on the table by doing criminal law cases?

A. That's correct.

Q. Okay. And have you ever done cases where you

represented a client being accused of armed robbery,

bank robbery and stuff like that before you represented

Mr. Banner?

A. Yes, I have.

Q. Okay. And have you ever taken any of those cases
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to trial?

A. I'm trying to think of armed robbery. I had a

kidnapping that had to deal with domestic violence, but

I've never done an armed robbery at a trial.

Q. Right. But would you say you were well rehearsed

on the statutes and law of armed robbery and bank

robbery on the crimes in his case before you represented

him?

A. Oh, yes.

Q. Okay.

A. Yes.

Q. How did, how did you come about representing Mr.

Banner?

A. Mr. Banner was incarcerated. His mom and dad

came to my office --

Q. Uh-huh.

A. -- and wanted me to go talk to him and they ended

up retaining me or my firm.

Q. Okay. And about how long after that did it take

for you to go see him?

A. Just about maybe a week or so, if I remember

right.

Q. And do you remember what you all went over in

that first meeting?

A. If I'm not mistaken, we did go just generalities
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as far as about the case just to get his point of view

and just discussed in general terms, you know, about

armed robbery, what it -- as far as what it carries as

far as time goes. The same with kidnapping. That's

what I usually do for -- when I first meet with somebody

just to make sure they understand what, you know, what

they're charged with and what they're facing.

Q. And at that point did he make you aware that he

was enlisted in the military?

A. I don't know if it was then. He did let me know

that he did enlist into the, into the Navy, but that was

really the extent. He did give me the name of an

individual that, I believe, enlisted or would have been

involved in any enlistment on, I can't pronounce, it's a

-- it's like Usavio (phonetic) or something like that,

but I believe it ended up being a last name being a

Rodriguez who was up in Michigan in the Ann Arbor area

where Mr. -- sorry, Mr. Banner's from. Was never able

to get in contact with him. Contact with the, I guess,

the recruitment place and they were not aware of anybody

by that name.

Q. So you followed up on his sort of discussion with

you about the military and you couldn't find anything?

A. That's correct.

Q. Okay. And you couldn't find the document that
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opposing counsel presented to the Court today, correct?

A. Right. I was never presented with any document

of that nature.

Q. Okay. I'm gonna give you an opportunity just to

review it.

A. Okay.

Q. Just to make sure. There you go. Look up at me

whenever you're ready.

A. I was never provided this document.

Q. You can hand it back to the judge. Thank you.

Appreciate it. Okay. And so at the initial meeting or

any of the subsequent meetings, did your client tell you

about the search they conducted in his car?

A. Yes, we talked about that.

Q. Okay. And what was his version of events?

A. His version of the events was that he had been

out. Are you talking like right from the beginning or

what?

Q. Just, yeah, in regards to the search.

A. How they got the search?

Q. Yeah, how the search came about.

A. Okay. Informed me that he had been out that

night. He was headed to the beach. And when he got to

his residence that he noticed that his license plate was

missing. And he called law enforcement or called the
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police to let them know that his license plate was

missing.

Q. Okay.

A. He then went to the, I guess, insurance company

because his, I'm not quite sure, went to the insurance

company to try to get insurance so he could get another

license plate. In the meantime I believe law

enforcement had located or actually taken the license

plate off of his vehicle because the vehicle was parked.

They found an abandoned vehicle. Like I said, it was

abandoned. And they took the license plate.

There was the bank robbery. And then after that

happened they noticed that his vehicle was gone. And

then when they got the call, then the police went over,

were going to the residence. Cause when Mr. Banner got

back to the residence the police were already there.

Somewhere in between that time law enforcement

went over to the house to look at the vehicle to, I

guess, confirm that that's what they were looking for.

And so that's generally how the police got there and got

Mr. Banner.

Q. Okay.

A. Does that make sense?

Q. What -- yeah, that's fine. That's perfectly

fine. What, if any, inconsistencies did you find with
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this statement after that? The statement that Mr.

Banner gave you.

A. Well, one of the inconsistencies would have been

going to the beach and having a license plate stolen

because it was in the hands of the police.

Q. Okay. Did he specify which beach he had been to?

A. I believe he had indicated he was going to Myrtle

Beach, but I don't know. And he was just headed there,

not that he actually made it.

Q. Right. Okay. So you said that you found it was

inconsistent that he said he -- it had gone missing

during a trip to the beach, when in reality the law

enforcement had the license plate?

A. That's correct.

Q. Okay. And despite the inconsistencies, how did

you approach challenging their search of this vehicle?

A. Well, the way the vehicle is parked against the

house, it was backed in so you wouldn't be able to tell

if there was a license plate on it or not. All the

police had at the time was a make -- not a make, but I

mean the kind of vehicle, being a blue BMW.

And so an officer went over to the residence

beforehand -- this is from my understanding of looking

through all the evidence and so forth, discovery -- and

got information from the vehicle. And that's when they
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got a search warrant. And that's where, you know, the

issue rose of invasion of privacy, Fourth Amendment, and

that it was an illegal search.

Q. Did you discuss this strategy and approach with

your client?

A. Yes, I did.

Q. And how did you feel about your approach to

challenging a search?

A. Well, he let him, he liked that approach.

Q. Okay. So you all were in agreement this was the

approach going into the motion hearing, correct?

A. That is correct.

Q. And that's the way you argued it at the motion

hearing, correct?

A. That's correct.

Q. Okay. And why did you -- why do you feel that

the motion hearing did not turn out in your client's

favor?

A. Well, I guess one of the reasons was that the

decision on Collins wasn't made yet, but there was other

law out there that would indicate, you know, case law

that was an invasion of privacy. But the judge didn't

look at it that way. He just said that if there was any

invasion it was minimum at most or minimal, whatever his

exact words were. Which, again, I couldn't quite
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understand that either because it still was an invasion

of privacy. But that's the way the judge ruled and

there was a lot of evidence that would be coming into

the trial that would be against Mr. Banner. And that's

why we then had our discussions afterwards.

Q. And I'm glad you brought it up. Did you ever

have any discussions with your client about Collins

before the motion hearing?

A. Yes.

Q. Okay. What were the discussions?

A. Well, that the discussions were that it hadn't

been decided but that the facts are very similar and

that it would be a good case to argue because it was

going from the Supreme Court. But even with it not

being decided, at that time I thought I would give a

heads up to the court that, hey, you know, this is a big

issue and, you know, we really need to look at this.

And, again, there was other case law out there,

maybe not on point, but that would go along, you know,

with the Collins case to say, okay, this is an invasion

of privacy, you know, all this stuff needs to be

suppressed. But, again, the judge didn't rule that way

and so that's why, I guess, we're here.

Q. Right.

A. Yeah.
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Q. Did your client request a continuance from you

until that case was decided?

A. No. That was -- we did not have that same type

of discussion that way. I mean, the case was already up

for trial. There was already one continuance that was

granted. And, you know, when there was no idea that

decision was ---

Q. Right.

A. And no idea when and if any of that decision

would have been out. But we did feel that, you know, it

would have been supportive, you know, for the motion.

Q. Right. And what you're saying is you had

sufficient case law to make your argument. And being

that Collins was going to be decided at some point in

the uncertain future you had to go forward with your

argument, correct?

A. Right. That's correct.

Q. And you probably, even if he had requested it,

would not have made a continuance request based upon

letting Collins being decided, correct?

A. Correct.

Q. Okay. So did you feel like you needed more time

to prepare for the motion hearing?

A. No. I was plenty prepared.

Q. Okay. And had you had more time given the
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standard continuance of a motion hearing, do you feel

that anything would have changed in your preparation?

A. No. Just, I guess, the only thing would have

been the hope that there would have been a decision in

Collins but, I mean, obviously --

Q. Right.

A. -- we didn't know that at the time.

Q. Right. You would have ---

A. And I wouldn't have even ---

Q. I'm sorry.

A. I'm sorry. Even if there was, I mean at the time

we wouldn't know, I mean the decision that Collins could

have been favorable --

Q. Uh-huh.

A. -- or if it went the other way.

Q. Right.

A. You know, so there really was nothing else. I

mean, I was prepared, and I don't think there would have

been any more -- any difference.

Q. Okay. And did you have any discussions with your

client about going to trial as opposed to pleading

guilty after you lost the motion hearing?

A. Yes.

Q. Okay. What were those discussions?

A. Well, and which is normal discussions for
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something like this for what I do is -- now, it's up to

the client. It's their decision. All I can do is

advise them of what I think based on, you know, the

evidence. In this case there was a lot of evidence that

was against him that, you know, by pleading you probably

would get something a lot better as far as going to

trial and losing. You know, there's a good likelihood

that instead of the, you know, the cases or the -- his,

yeah, his cases are gonna run concurrent that something

could have ran consecutive.

Q. Right.

A. And it's not -- and he was facing a lot of time.

Q. What was his response to you when you advised him

of all of that?

A. Well, he was hesitant. But, you know, as usual,

you know, this is a big decision. But he decided that

that's what he wanted to do was he wanted to plead.

Q. And at any point during this conversation did you

all discuss Alford?

A. Yes. Uh-huh. I discussed, I always discussed

the difference between, you know, an Alford plea, no

contest and the regular guilty plea.

Q. So it's your common practice to discuss the

difference between Alford, no contest, and guilty?

A. That's correct.
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Q. Can you -- can you tell the Court a little bit

about your discussion, your advice to clients about the

difference between those?

A. Well, basically, you know, a guilty plea is

you're -- I'm guilty. You know, but I'm accepting

responsibility I did it. No contest is really not

saying anything but, you know, if the evidence comes in

then there's a good likelihood that, you know, I'm gonna

be found guilty that's why I'm doing this.

Q. Right.

A. And an Alford plea is similar to a no contest

plea except there's some sort of generally a benefit

that's involved with the Alford plea, as in this is a

good deal and I'm gonna take it.

Q. Right.

A. And that's generally how I explain it to them,

but I do always tell them that, you know, in regards to

a no contest plea or an Alford plea that it's still

being treated as a, as a guilty plea.

Q. Okay. So he knew it was going to be treated as a

guilty plea if he entered it under Alford?

A. That's what I told him. That's what I told him.

Now, whether or not, you know, he fully understood, I

mean, is my -- I thought at the time that he understood.

Q. Right. And in regards to the benefit you
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discussed under the terms of Alford, what did you talk

to him about in regards to the benefit in this case in

pleading under that?

A. If I'm not mistaken, I believe the bank robbery

charge and the armed robbery, they -- that they were to

run concurrent.

Q. Right.

A. They know it was it. I'm not 100 percent sure,

but I know some of the charges or one of the charges

that was indicated that Solicitor Barnette had mentioned

or had put in there about running concurrent. So that

way it took out the possibility of something being run

consecutive.

Q. And after your discussion with him you believed

he understood what Alford was, correct?

A. Yes, I believe so.

Q. Okay. And during the plea hearing did he ever

indicate to you all for the record that he didn't

understand what Alford was?

A. No.

Q. Okay. And so throughout the course of the plea

hearing after you discussed it on the record you

believed he knew what Alford was, correct?

A. Correct.

Q. Okay. And after he ended up pleading guilty
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under Alford, he has alleged that there was no advice

about the right to appeal. Did you just have any

discussions with him about the right to appeal?

A. I did.

Q. Okay.

A. And I -- that is normal practice as well. As I

told the client that he did have the right to appeal

and in this situation. And also could do a Motion to

Reconsider, which that's what he wanted me to do was a

Motion to Reconsider, and I did.

Q. You can -- and we can go ahead and talk about

that Motion to Reconsider. What, what motivated you all

to file that initially?

A. Well, initially it was because of the amount of

time and just to -- that was really about it, and plus

what we had already argued before during the motion.

But -- cause we filed a motion to, you know, to

reconsider. But after the fact, after that, from

discussions with Solicitor Barnette and his reply that

he was bringing all the witnesses back -- well, the

victims and was gonna be asking for more time. And we

had the discussion. I discussed that with my client.

And at that point decided to withdraw.

Q. So you all withdraw based upon the solicitor

saying he was gonna ask for more time and directing to
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bring in more witnesses to testify, correct?

A. Correct. I mean, the solicitor -- I mean, I

don't know if I need to say this or not, but you could

tell he was not real happy with the sentence that was

given. He was, he was mad.

Q. So to the best of your knowledge, he was upset

the sentence given was a little bit too light?

A. Yes.

Q. Okay. And in the course of your discussions

about pleading -- I think we've covered Motion to

Reconsider -- you advise your clients that they have the

right to appeal based upon the issues that have already

occurred, correct?

A. Correct.

Q. So did you talk to your client about the fact

that he could appeal based upon the plea and the motion

or anything of that nature?

A. I just, I just told him he had ten days to

appeal.

Q. Okay. And that's your standard practice,

correct?

A. That's correct.

Q. Did he ever follow up with you about, you know,

about appealing his case?

A. No.
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Q. Okay. So in those ten days he never contacted

you, correct?

A. No, he did not.

Q. And to the best of your knowledge, the reason his

appeal was denied was based upon untimeliness, correct?

A. That's been my understanding, correct.

Q. Right. And you would have appealed, had him come

back even in those ten days, correct?

A. Yes. Yes. Definitely.

Q. Okay. I have no further questions. Please

answer anything from opposing counsel. I appreciate it.

THE COURT: Ms. Ross?

CROSS-EXAMINATION

BY MS. ROSS:

Q. Okay. I just had one question. On the Motion to

Reconsider, Barnette made it clear that 20 years was too

light for someone with no prior record and no one was

injured in the incident?

A. Well, he didn't come around and say that. But

when he ran -- I'll say ran. He kind of walked really

fast out of the courtroom and some of the victims were

upset. And his response to the Motion to Reconsider, he

definitely wanted to have -- he wanted more time.

Q. So when you told Mr. Banner that, he chose to

withdraw the Motion to Reconsider?
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A. That's our discussions, yes.

Q. Now, as far as the pro se appeal being untimely,

do you know whether the Motion to Reconsider interfered

at all with that timing one way or the other?

A. I don't know.

Q. Now, just going to you said you did discuss with

Mr. Banner his right to appeal. When he pled, did you

discuss whether he was waiving that right by his guilty

plea to appeal the ruling on the pretrial Motion to

Suppress the evidence?

A. Well, when I did tell him -- I mean, when you go

through everything about pleading is that you're giving

up your rights. And, you know, when you plead guilty,

you know, you give up all your rights. There's no

rights. We go through that. And then I don't think we

ever really -- I don't think I had a specific discussion

with him about waiving his rights to appeal --

Q. Okay.

A. -- the pretrial motion.

Q. Now, did you think the pretrial motion was a

strong one? Did you think you had a good argument?

A. I did, yes.

Q. And just, I know -- I believe you couched it on a

Fourth Amendment U.S. Constitutional claim, but you

didn't mention South Carolina Article ---
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A. No, I did not bring that up.

Q. Okay. And just going back, you were retained,

correct?

A. Correct.

Q. And were there any plea offers given in the case?

A. Yeah, there was a plea offer. It was basically a

straight-up plea. I have it in my notes, but it was --

I think the only thing that was being offered was there

was a bank robbery and another charge were gonna be run

concurrent, but everything else to plead straight up.

Q. Okay. So it was no better than what --

A. There wasn't ---

Q. -- he ended up getting.

A. There wasn't, to me it wasn't like really no plea

offer at all.

Q. Okay. Okay, I have no further questions.

MR. ISENBERG: I have nothing.

MS. ROSS: Beg the Court's indulgence. Let me

just ask Mr. Banner. Okay, nothing further.

THE COURT: All right. You may come down. Thank

you.

THE WITNESS: Thank you.

(Witness leaves witness stand.)

MR. ISENBERG: We'd just ask that the witness be

excused, Your Honor.
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MS. ROSS: No objection.

THE COURT: Without objection, you're excused.

THE WITNESS: Thank you.

(Witness leaves courtroom.)

THE COURT: Any argument?

MR. ISENBERG: Yes, Your Honor. And as I've been

doing all week, I'll let Ms. Ross go first if she wishes

or...

FINAL ARGUMENT

MS. ROSS: Judge, I'd just ask that we just

printed out these copies and it's got some notes that

you're welcome to ignore or you can look up the cases

yourself. This is the Dover v. State and Cole v. State

that I mentioned earlier.

THE COURT: Okay.

MS. ROSS: Cole v. State goes to the issue it is

a strong suppression argument. Counsel believes that's

strong, it needs to be preserved for appeal in the best

interest of the client. And I'll just let you take a

look at that case for what it's worth. And then, again,

I'd argue that it needs to be brought out there in the

hearing, the getting up appealed rights.

The judge did not specifically state that in the

plea colloquy, that he would be, Genuine Truth Banner,

would be essentially giving up that right to appeal the
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suppression hearing ruling if he pled. And here the

testimony of the trial attorney was he didn't recall

specifically addressing that issue either, though he did

say that he said he'd give up his rights, he didn't

specifically say his right to appeal, especially given,

while Mr. Banner had shown a good legal mind, he's from

another state where conditional pleas exist. So it

would not be unreasonable for him to believe that there

could be a conditional plea, like in the federal system

where you have a suppression hearing and then that's

preserved and then you plead and then you can go ahead

and appeal that issue.

As far as not appealing in a timely manner, he's

addressed that, that he ---

THE COURT: He didn't know that at the time, did

he?

MS. ROSS: What?

THE COURT: That he could enter into a condition

-- or he didn't believe at the time he could enter into

a conditional plea.

MS. ROSS: Well, I think his testimony during the

hearing ---

THE COURT: He knows it now.

MS. ROSS: Right. I thought his testimony was

that he didn't understand that he was waiving his right
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to preserve the issues for appeal when he pled. That

was my understanding.

THE COURT: I wonder where he would have gotten

that knowledge at the time he made the decision? It's

not in the record.

MS. ROSS: Okay. I guess I didn't. My

understanding of what is in the record is that Mr.

Banner felt that he did not realize that his plea of

guilty was waiving his right to appeal the issue of the

suppression hearing.

THE COURT: The decision of the --

MS. ROSS: Right.

THE COURT: -- suppression hearing.

MS. ROSS: Yes.

THE COURT: Okay.

MS. ROSS: And then I'd go back to what I put in

the amended application as far as argument, and that

would be our argument in the case.

THE COURT: All right. The State's position, Mr.

Isenberg?

FINAL ARGUMENT

MR. ISENBERG: Your Honor, the State's position

is essentially that you can tell from the testimony from

the applicant, Mr. Banner, that he's an extremely

intelligent individual. I will not go through every
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single argument. And I will be blunt in the fact that I

believe that his intention is to go back to trial based

upon the decision that came out after the fact in

Collins.

He testified to that during cross-examination

that he wanted to go back to trial because he felt very

positive about the decision in Collins and how it was

similar to his case and how it would be beneficial to

his case. And for that reason I do think that he

obviously ---

THE COURT: Wouldn't that be an ineffective

assistance of counsel claim that his attorney didn't

bring that to the Court's attention and request some

sort of a continuance based on the pending Collins

decision? Couldn't that be an ineffective claim?

Whether it's viable or not, I don't know.

MR. ISENBERG: Your Honor, he has alleged a

failure to request a continuance to wait for the ruling

in Collins.

THE COURT: Oh, he has?

MR. ISENBERG: His attorney testified that he --

they'd already gotten a continuance. I'll try to speak

slow, I'm sorry.

THE COURT: No, you did. You did.

MR. ISENBERG: He had already got a continuance.
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He already ---

THE COURT: And stated he could move forward.

MR. ISENBERG: Correct. And he felt he had

sufficient case law. And he didn't feel like he could

make an argument to the court to wait for an indefinite,

you know, ruling on a Supreme Court case. And obviously

this case was decided by four or five months after the

plea hearing --

THE COURT: Right.

MR. ISENBERG: -- I believe. And, as I said, I

think that's the heart of the issue in all of this. And

as I said, the attorney doesn't have a crystal ball. He

doesn't have an outcome in what's gonna be decided. He

doesn't know whether it's gonna go one way or the other.

And I don't believe it would be appropriate, and

I don't believe it's sufficient to argue for ineffective

assistance of counsel or involuntary plea because you

found out a case that would have been favorable to you

came out after, far after you decide to plead guilty.

And for that, and for that reason we would ask

that this application be dismissed with prejudiced.

THE COURT: All right, thank you. Any special

requests about this?

MR. ISENBERG: Just, please let me get the

transcript and I'll e-mail you.
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THE COURT: Same thing?

MR. ISENBERG: Yes, Your Honor.

THE COURT: All right.

MS. ROSS: Can I ask, if you get it ---

MR. ISENBERG: I'll send it to you.

MS. ROSS: That would be perfect. Thank you.

MR. ISENBERG: Yeah, no problem.

THE COURT: All right. Let me make a note of

that.

MR. ISENBERG: Your Honor, I can e-mail you a

summarization of all the dates of the decisions of the

requests for proposed orders and these ---

THE COURT: These are the first two that you

requested a transcript?

MR. ISENBERG: Yes, Your Honor. And I've got for

yesterday's decisions, I've got they were viewed

November the 8th.

THE COURT: We've got them?

MR. ISENBERG: Your Honor?

THE COURT: We're keeping up with it.

MR. ISENBERG: Okay.

MS. ROSS: Judge, I have a murder trial November

4th, that week. I'm gonna try to get them all done

before then but I might be -- I'm gonna do my best. And

I'll write everybody if something comes up.
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(Hearing concluded at 2:07ÿp.m.)

--- THIS ENDS REQUESTED TRANSCRIPT ---
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I, the undersigned Julie A. Cendroski, Court

Reporter for the Seventh Judicial Circuit Court of the

State of South Carolina, do hereby certify that to the

best of my ability the foregoing is a true, accurate,

and complete transcript of record of all the proceedings

and evidence introduced in the hearing and/or trial of

the captioned case, relative to appeal, in the Court of

Common Pleas for Spartanburg County, South Carolina, on

the 10th day of October, 2019.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

s /Jul i e A. Cendros ki
Julie A. Cendroski
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Seventh Judicial Circuit
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. STATE OF SOUTII CAROLINA 
COUNTY OF SPARTANBURG 

Genuine Truth Banner, #37S 16S 
Applicant, 

v. 

State of South Caroli11at 
Respondent. 

) IN THE COURT OF COMMON PLEAS 
) FOR TilE SEVENTH JUDICIAL CIRCUIT 
) 
) 
) Case No.: 2018-CP-42-1206 
) 
) 
) ORDER OF DISMISSAL 
) 
) ____________ ) 

This matter comes before the Court by way of a post-conviction relief application filed by 

Applicant Genuine Tmth Banner on April 10, 2018. Respondent made its return on July 30, 

2018. The Court convened an evidentiary hearing into the matter on~ 2019, atthe 

"' ~ 
Spartanburg County Courthouse. Applicant was present at the hearing and represe~by ~ 

>i1f;; == .. 
Susannah C. Ross, Esquire. Assistant Attorney General Jacob A. Isenberg, Esq~the:§outb..!] 

. <CO J .-.. . :c:: ;c "'l'1 -..., ; 

Carolina Attomey General'~ ~ce, represented Respondent. S ~ g ~ J"T) 

. Applicant ~fi~ .OD his own behalf at'the evidentiary hearing.· Appn~&iea inunstJ 
~ en 
-< w 

William J. Nowicki (hereafter "ColDISel.,) also ~estified. ~er~ thorough review of all rec~rds 
. . 

and evidence before this Comt, this Court finds Applicant cannot meet his requisite burden of 

proof of establishing he is ~~d \o po~-conviction relief and denies and dismisses this 

application. with prejudice. Specific findings of .fact and.conclusions of law are set forth below. 

Procedural Riston 

Applicant is presently confined in the SQ.utb Carolina Department of Corrections pursuant 

to orders of commitment of the Sp~burg. Co'Qllty Clerk of Court. During the October 2016 

term, .the Spartanburg County Grand Jmy indicted Applicant for armed robbery (count one) and 

bank robbery (count two) (2016-GS-42-05451 ), anned robbery (count one) and possession of a 

weapon during commission of a violent crime. (count two) (2916-GS42-S452), and five counts 
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ofkidnapping (2Q16..GS-42-5453, .... ~454) .. W~~~J. Nowicki,_.~~, r~~n~_~ppJi~ .. 

Assistant Solicitor Barry Barnette, Esquire, ~secuted :th~ ~e .. On Januaey 22, 2018, at the 

conclusion of pre-trial motions, Applicant ~led ~ty as'. indicted to all charges befon, the 

Honorable J. Mark Hayes, II. The only ~uest fro~. the State was that the armed ~bbery and 

bank robbery sentences run concurrent. On January 23, 2018, Judge Hayes sentenced Applicant 

to twenty years' imprisonment for kidnapping, armed robbery, and bank robbery, and five years' 

imprisomµent for possession of a we.apon ~utjq commission of a viole~ ctjme, .sen.ces - . . .. . 

running concurrently. 

Applicant filed a pro se notice of appeal on March 27, 2018. This was denied and ~ 
:E ....., 
- 0 c:;:a 

dismissed by written order, filed ·on April 25, 2018. Applicant's timely motion t~idii 
:;"I" z :::J -< =<OJ" • 

sentence was withdrawn, the notice of appeal was untimely and not served wi~ i]llynf 
. . ('") Ci) 0 ,:. 

... im~tionofthesentence, pursuantto.22l(b), SCACR. Theremittiturwasiss~iay~, 
. c~" ·: . . :z -1 <.n 

2018~· · · · ·. - · · .'. :! .w 

Statement of Facts 

,, 

On October 29, 2016, Applicant, armed with a shotgun, robbed Spartan Federal Credit 

Union. (Plea Tr. 91). Applicant held bank customers, including a minor, ho~e while the bank 

tellers collected money from registers; (Plea Tr. 91-92). Applicant took one of the tellers by the 

arm and led her around the rooiii~forcitig her io open· drawers; (Plea Tr. '92). Thereafter, he · · 

ordered her to go faster and, emphasizing his point, tired a shotgun into the roof. (Plea Tr. 92). 

The other teller came around to help empty the drawers. (Plea Tr. 9~). Seed money, which had 

serial numbers marked for robbery cases and totaled over ·$15000, wu dropped on the floor by 

one of the tellers. ·(Plea Tr. 92-93)~ Applicant.took~ of the seed ~Qney; ~t around the room, 

and fired another round into the floor of the breakroom. (Plea Tr. 93). He then put. the· money in 
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his·backpack, loaded ifon"l1is'back,~and left througlitheback·doot. ·(Plea Tt: 93) .. Applicant stole· 

a victim's truck.and.tied the·crime~e:·.:(Plea;Tr:.;:93)~-::i·. :.:·.: ... .:·.- .. ::.::,·:.-.,t~· 1
• ,. • • • .: ... •• :·· ·i •.•. : · •. 

the Applicant was later·apprehended after he reported ·his.license ·plate had been stolen..· 

As it happened, prior to the robbery Applicant had backed his gray BMW into some bushes at a 

parking lot near the crime scene. A Spartanburg Co1mty deputy patrolling the area investigated· 

the BMW and found it had an expired license plate with no inswance and removed the plate. 

After the robbery, the getaway truck stolen -trom the scene was found in the lot but the gray 

BMW was gone. The same deputy who took the plate went to the address given by the person 

who reported the stolen plate and saw a grey BMW backed up in the driveway. He walked up the 

· driveway and looked in the car and walked around the car to see the VIN number and: t.ag area. 

.This was.the same car he bad seen at the parking lot He:then got a· search warrant. 
,' ~ ~ 

• '.'1'j C> 

. ~ the vehicle, officers found. ainniumtlon shells'that matched the gun usea@g ~ ... : : . .,, 
. ~~~ ~ .·. .. ..:..z_ -< a•-

. robbery, mid clothing that ~ched, what the robber wore during the armed rob.,,~ !j'.97! 

98). A shotgun was found under the ~k of Applicant's house. (Plea Tr. 97). A~Yfl.,helTI . 
><oc . - r-, . c~ ~ ..._, 

the officels entered the house they found a bag contaiQing ~e.money~ including th~ ~ey 

that was traced back to the money stolen ftotQ the:bank. (Plea Tr~ 98): This.money was taken into 

evidence. (Plea Tr. 98). In the bottom of the:bag ":as Applicant's photo identification card, 

containing his.name and soci .. ·s~urity number. (Plea T~: 9g.:.99). Based off of these·facts, 

Applicant was arrested for and charged ~1'1 the .. crimes list~ above. . . 

Current Aetion before this Court and Summaey .ofTptimony at the Eyidentiuy Bearing 

.. · Canant Action .6efore this Court 

.:: · - · · In his current PCR application; Applicant·alleges_ he i$ being h~l~ .u$wfully for ~e. 

following reasons~· .. :·.·· • -:· .!:: ... · •· ...•..• ~· ..... ~,: .·.: (• ;·.· ....... :: .... • .• :.1~. ' .... \ ' ..... : !' .. 
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.:.·.··· 

l. "Ineffective Assistance of Counsel" .,; . 
a. "My motion of discovery WU never viewed in its entirety by mysei(because 1 ·. . 

wa., not affo~~ .. ~~ ~p~ty ~-~f.po~l~~-~ =. • 
b. uDuring the motion to suppress evidence, Mr. Nowicki never subpoenaed my 

witnesses to court so that the judge ~uld evaluate .their input into my ~gum.ent 
that the arresting officer committed an illegal search prior to obtaining a search 

. warrant.,, 

2. "IDegal search and seizure~ . . . , . . . 
a. "This was an illegaJ ~h ~ verifie4 by ~urt transcripts, even the judge 

admitted there was a violation buf called it rnbrirnal." . . . 

3. "~da tjghts violati~n ~-~~-9~~( 

Applicant, ·tbrough·Counsel, filed an·amelided application on September 11, 2018. In the 

amended application, Applicant alleged the following ( excerpts verbatim): 

1. Ineffective assistance of trial counsel for" 
a. ''Failure to investigate and prepare for· trial." 
b. "Advising.him to plea under Alford without a proper inducement~ ~ 

be fi 
,, 5.:, C') -= .. ne t · : ~ r- ::: ,: . . . . . ._ . > J> m :-• . 

c: -~ailing to request a continuance to wait for ruling on Collins v. ~a, -< 

· .: : · which had oral argum~t ~~.J,uuary 9~:~01 ~_; S84 U.S._ (Ma~!i ~ ~ 
2018)." . . . 8~8 ~ 

d "Failing to challenge jurisdiction as Applicant _was .enlisted .in th~ · =· 
Navy at the time of plea." z -t en 

· e. "Failure to advise Applicannhat his right to appeal the ruling on .tn~ <a> 

pretrial motion to suppress would be waived he pled guilty." 
f. · "Failure to appeal plea and sentence on behalf of the Applicant." 

2. Involuntary Plea: 

. "Tl -
rn 
C 

a. ''Due Process .violatio$ because .the plea was not}Q::(ov_m1gly ·and ,, · ·. · ·! •• ':;· • • • • •. ·· ~~;z. 

voluntarily made because the Applicant was not advised that the guilty 
plea would waive his right to appellate review of the court's ruling on his 
pretrial motion to suppress." 

Regarding relief sought, App•i~t ~u~: "C911viction to be pve~ed on ground o~ 

illegal seaich and seizure and Miranda rights violation or vacated on the grounds of ineffective 

assistance of counseL" 

At the PCR hearing, Applicant proceeded 0~ -~~ all~~ODS listed in his amend~ .. 
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appliC?ti~n. • :, .::··_,, ..•••.•. • .• · .•. ;:=~ .-:·.;:·,;,;.•;, 

.... ·.· ~ .:- : :~ · .... : ;· . . : :··· "":·f •. . ·: :':,. . . 

J(otiii~/or.f~t as a Milttel'·of t-;i;;,:,~:.!· .: ·-'· :_ 
. . . . ~ .. ;· . ·. '::.: ... ·.· . . . : : . __ : ;. .. . . .. : . . . . -. .. . . ' . 

: 'At the PCR. hearing,' Respondent requested ·a motion! forjudgemeilt as a matter oflaw 
. . . . . . . . . .· .... 

after Applicant presented bis case. Respondent argued that essentially the only argument 

Applicant presented at the hearing was that _he wanted relief so he could appeal the suppression 
.. · .... • .... · .... 

hearing and base his argument on the U.S. Supreme Court's decision in Collins v. Virginia, 1 

which came out months after the plea hearing. ·Respondent argued this was essentially the sole 

· issue raised and has nothing to do with the ineffectiveness of counsel or invalidity of the plea. 

PCR Counsel objected, stating that Applicant's appeal issues were not preserved for review and 

plea Counsel was ineffective for failure to inform Applicant he was waiving his right to appeal, 

which are both cognizable ~laims under the Unifo~ Post-Co~ction ~cedure Af1 ~ 
;:t7 (") c:::11 

. Respon~s·motionwaso~e~e4. , ,.. . .... .·.'. ·. -· ~~§j ~ 
... : . . . ·-c: ai~ ' 
.. ~- : . ·· · ... ··. · · -· · .:· .. _:;.- App1baii;s''ies1wii .. :..·.-·,_:.:·::- :_.;. : ... ··· , .. ·: =:~ ~ ~ _, 

. . . . .... 0 Ci)("') ):,Ill 

. . .. Appli~mt"alleged Counsel was ineffective tiecause Applicant was never~ S 
::z-t .... 

. -j Cll 
opportunity to view his. en~ discovery other than.the searcb,wmant and 9'ficer'S"Ulcidefte .l" 

report. (PCR Tr. 8). Applicant said he.iemem~ Counsel bringing discovery to only one: 

meetin& but they only discussed .the search warraqt.and incident report. (PCR Tr. 8)~ Applicant 

. .,, -r-
r ":"1 I I 

0 

Appli~ said his intention~ always ~·go to. trial. (PCRTr. 8). Applicant said he 

thought his strongest issue at trial was .the illegal~h.and ·seizure issue originally brought up at 

a suppression hearing. (PCR ·Tr. 9). Speclfica.Uy, .i\pplicant stated that officers went to 

:, . . .. ~ : . ·.. . : : . · .... . .·, 

.· . -. . ,•.: . • • > •• .. •. . : 
1 584 U.S._(2018). . : . 

· 1 S.C. Code Ann.'§§ 17-27.:.10 ....::17~27-f60. :. · ·· · .. , . -~ ·:' · ·:. ·. · · · · · .. · · · · .... · · 
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Applicant'·s property to .s.earch and verify a: (ew things,. including that. the plate reported stolen . 
.. \ . .. . . ··' ... -

w.as·on th~ car on his properl:y .. (p.~R. Tr. 9). ~pplic~t aiso _sta~ the officer ran th~.car's .pl~e 

and found the car was QDins~~ (PCR Tr~ 9-"10). He also said.that after.the_robbery, a.call was 

made regarding a stolen license plate. (PCR Tr. 9-10). Applicant testified that the officer showed 

up at Applicant's house and, while no one was home, entered the curtilage of the house to search 

and verify that the car's VIN number was the same car as the one reported. (PCR Tr. 10..11 ). 

Applicant sta~ thatqased upon verifi~~on ~(file VIN ~umber, thepffi~r requested a~~ 

warrant. (PCR Tr. 10-11 ). Applicant stated that he wanted to i:aise this issue, claiming it was an 

illegal search and seizure pursuant to F1orida v. Jardlnes3 and Collins v. Virginia (PCR Tr. 12-

13 }. Applicant said he requested a continuance .from the trial judge based upon the pending 

decision in Collins because it dealt with· the similar physical intrusion onto private property prior 
. ~ ~ 

to a search warrant. (PCR Tr. 1S). Instead, he said because Counsel did not think ~~ . 
. . :'"'"fr ""w-

ul. d . : • the . defini l Co 1 did • , .. ~ kl _.ssed-rr · · wo continue case m te y, unse . ,not requ~st a-continuance . .a..w,~ ~ nun ---
. <CO ~ r-. . ;c::; ;:u..,.. • 

Applicant to plead under North Carolina v. Alford,4· which he did. (PCR Tr. 1 S)~C&Q&. 111 · 
:;.<cc: :: 0 

testified that he was not infonned that Alford ~as "actually a guilty plea.,, and pl~ he 
--< w 

could still appeal the denial of the motion to suppress. (PCR Tr. 1S). 

Applicant said he enlisted in the Navy, which Counsel mentioned at the plea hearing, but 

proof was never submitted to the plea Court for sentence l).1i.~gaqo)) g~ose.s.~(P:CR.r~. !.~.17.)~­

He said this was-particularly true within the context of Williams·v. Taylor, 5 where the court 

found counsel ineffective for failing to investigate and present substantial mitigating evidence. 

(PCR Tr. 18). Applicant argued that there was·a reasonable probability that sentencing would 

3 569 U.S. I (2013).-. · · 
4 400 U.S. 25 (1970). 
5 S29 U.S. 362 (2000). 

~.~ 

·. ~- : ·. . . .. 
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hav~ been different iftliis·was presented. (Pca;tr: '18): Applicant also· ·stated he was·on~heavy .:. '• 

. prescribed medications l~g' up"fu·llie:fn~ideiit and·Counsei ·never-argued ·these' drugs:affected. 

his decision-making dunng .. tlie ·incident. (PCR-Tr.~ 17). ·Applicant said, Counsel failed to show the 

case belonged in a military tribunal as a mitigating factor or defense. (PCR t'r. 16--17) .. 

· Applicant stated he filed· an appeal ~ause he·thought he did -not waive this right. (PCR · 

Tr. 18-19). Applicant stated he would not have·pled if he·kilew he bad to waive his right to 

appeal. (PCR Tr. 19). Additionally, Applicant stated he was· never Mirandi7.ed throughout the: . 

entire amm· and booking process, and· Counsel never brought this up in Court. ·(PCR Tr. 19). 

Applicant testified that Counsel never stated that the:search and seizure violated his state . 

constitutional rights to privacy. (PCR Tr~ 19). Applicant said he believed he would have WOil on 

.the motion to suppre·ss if appealed and suppression of 1he evidence would have chlmged the .. 

· case's outctime ..IDl"RTr'20 21) .- · · ·. · · · · .. ,.· -- · .·:: . : = ··; : ·: .·;. • ,. · ·· c,, 1 •• •• -- , .... • ' . . • \• " • • -: • . • • : . . . ·:. . • . • • • . • • • •· . . . . :::'I) .... • ~ 
. )> ...... ., 

. . . . . . . . . . . . .:0 C, c::11 

,::··: • · =,: ·· ·. Ori :cross-=examiriation,·Appli.canf smied'tliat'CoUnsel\iiwfij·:a·suppressio~e··.;,. ~r-,.. 
,, " .·· . . s:2;o ""< •• . , . -<co~ ...._ 

· ·· originally~·but:refiised:to.~e it'for·'app~.(PCR Tr:-21;.22).Applicant.~:~hl, t-
.-.... ... ,ed fro. th • d . . . denied • l d deaa~~, . m ap~ m e suppresSion ects1on it was as untime y•an conce . ,, 1ft) 

. c~ -. 2-, .. 

not the same thing .as unpreserved. (PCR Tr. 2~). Applicant· testified Counsel failell tp in'i}mgate 

and piepare for. trial, because they :t,9~ thought they .would win ~n the motion to suppress and 

the trial would-not 6ccm~·(PCR:Tr. 25).' L~: ···:. · .. i ~ . ;· •.•• .\ ,: .:.·. :: - :}·: ;:'.;:·. ~;_._::} •• :: !} • ~-: • • -·~ .-: ;; !.:· ·: 

Applicant said he thought h~ ~ould win the .m()ticn,. but admitted Counsel did well at the 

motion hearing and still lost. (PCR Tr. 2~·-2~). ,N)plicant also said.tm¢ afte.- the deiµal of the 

motio~ there was.a lot ·of evidence ~_ible against.him at trial that co~ected him to the bank 

· robbery. (PCR rr. 26). Thus, after losing the suppression hearing, Applicant said he and Counsel 

thought he had a lesser chance of winning at ~al and, ~onsequently. ~1-:advisectbiol'to·: ·· 
. . . . . •. ·. ::.··=· . . ~ . . .,. . 

.. .. 
.. . . . 
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,· ... ' .. 

. . -Appljcant said he -~~mt~~t, .. ~~ntjn~~ ~- ~r-~~o/li11f ~ de~!4~-~ ~e and . 

Co1,10Sel would ~ve a better idea regarding likelihood.of su~~ at :tri~. (PCR Tr. 2~) •. At the 

PCR hearing, Applicant ·c1et1ectec1 when asked if mi indefinite continuance is appropriate. (PCR 

Tr. 29)". Additionally, though Applicant enlisted.ii;l the military, he said he never went to basic 

training because of a medical emergency that delayed him. (PCR Tr. 29 .. 30)". He also said he 

n~ver gave Co~l ~el~van.t pa~o~.:but ~~~ informed by his ~y that they gave him the 
• . • ... " \. ..:, ..... • '• ... t • . • .. . • :· . . . . . • .• 

paperwork and mentioned ii to Counsel. (PCR.Tr .. 30) .. 

Applicant stated he was confused regarding the concept of an Alford plea and had not 

heard of the term prior to the plea hearing. (PCR Tr. 31 ). He also stated he did not understand it 

was a guilty plea because Counsel told him it did not involve an admission,of guilt (PCR Tr. 31-

32}. · ...... ... . · .. ,· ,,.·. 
. . . CJ) ,-.., 

:.::· :· . Appli~t conceded. tbat:_if;~ ~vi~Ge: !'~.-~si~~~. ~~ w~ul4 p~~lyi,:f 0 1~ . 
. . )> ~ IT1 $ ..,, 

guilty at trial. (PCR Tr. 34). Howev~~·he.alleged Utatuhe appealed.the supp~cj isue1n<J ,= 
;ECO -., I 

utili?ed Collins advantageously, th~ appeal would.be granted and he would winat~. ~ Tt:n . . · . . . on ::c r--. 
xos - ,.._, 

34-3S). i :!i •• 
-' CJ1 
-< CA> 

Trial Coa.rel'a .Test1ma111 

: . ~~ w.~~1,:!i:~wi-~J.d ~})~_has. b~.~~C?.ing ~~.f~~-~i~~r~~e_b~ 

of his practice has always been crimin~ law, and has re~ented clients accused of armed . 

robbery and bank robbery previously. (PCR Tr. 39). 

Counsel said Applicant's parents retained him to represent Applicant (PCR Tr. 40). 

Counsel stated .that~ week·after h~ ~ re•ed,.1:te.-visited Applicant (fCR Tr. 40). During their 

~t meeting, Counsel ~d ~ .asked for Appli~~~s. p;>~t-~f.Yi~ ~d discussed~~ rob~ . . .. . . . : .. .... . . 
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and kidnapping in general terms, including the sentencing ranges.· (PCR Tr: 4041 )~·Counsel' .... ·: 

stated he did not rem~er if :Appli~t told bmi lie·enlisted in·tlie;'riulifury during"tli~ .initial 

meeting; but mentfoned it at·one .po.mt-prior' t6 the·plea -h~aririg:·(PCiftr~ 41)~· ·eo~I said he·· : 

was given ihe name of an individual involved iil Applicant's enlistment .pri>cess·and attempted to 

contact him. but was unable· to do so. (PCR Tr. 41 ).· Counsel also stated that he was never 

· presented with any pertinent documents regarding Applicant's enlistment. '(PCR Tr. 41-42). . 

· ·After reviewing the· discovery, Cowiseifsaid his strategy was to attack the ·vehicle search 

because the vehicle was backed into the garage ~d; to get a search ~t, officers entered 

Applicant's property and retrieved infonnation off of the·vebicle~ including the VIN number. 

(PCR'Tr. ~}. Counsel said he thought this was an illegal search and seizure and, ~ a ~ 
:::on c:, 

violation of the Fourlh Amendment. (PCR Tr. 4S); eounsei° teStified that hedi.Scu~s ~ :!! 
~o:, I ··-

Applicants and Applicant was satisfied with~ .~gy. (rCR Tt\ 45). . ~ i. ~ :--:'- =>. mk 
. (") '\ 2'11 

:. • • • • • • • • ' I • • • • O.~ :I: C 
. _ : . ::eetonfth,fmoiioiiJ1faring; ·comisefsaid:li~ud~Applic8ilf mscussed CollMli Tl. 

':. ·:.·· I!••• • • z-t ~ 

· .46):·eo-ei ·aJso stated thai 1he· decision was 11ot'i·,eleued;buUlief,cu_were ye1y-s~ilar aid 

Counsel ag:rt:ed it would ·be a good c.e to· argue ~ it was before ihe U.S •. Supreme Coint. · 

· (PCR Tr. 46). Counsel said he advised the_ Court .~1¢ the c:ase and fo1D1d other law that would 

supporting their argument, but the moti9n hearjngjudge ruled_~ the~. (PCR Tr. 46). 

CoUD$el ·testmea tbit he·~ iibt--?equ~ anoth~ .~11-tjnwJn~, CeeU.·like h~ ~~proceed . . .. . . 

before the "decision was rendc;red becaqse' Appli~l\llt did .not req\ie!t CoUl)Sel ~nttnue the ease, 

the case was set for trial, one continuance was .already granted, and it remained unknown when 

the Supreme Court.would release the. ~isioi..: ~C~ Tr. 47)~ · . 

. Counsei ~:h~:wu prepared for-themqtjo1q1eariJlg-and if~e hmt:more "time-~ 

prep&re, ·wowd not have· cbangeti"his.approaehi:(P~R-rr;4?48)i··Counsel also stateihe tho~t-
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the ~otion t:<> suppi:e~· ~ -~nie~.~e~ .. (?~Q~ ... ~~· ~i~~:8!.\d,.~ough:oth~i: ~:la:W . r 

existed, indicating the search was~ ;f.~urth.:¥te~~en,~i~..l•tio~, the. case~ w~_not on point.. · 

(PCR Tr. 4~~~ Counsel t~ that-the judge found that if~ ~~iOJ;l. ~~ it was at 

most minimal, an arguinent Counsel said he struggled to understand, ·cl~g a search _and 

seizure violation w all· or nothing ·and there is n~ such thing as a·"mioimal" :violation. (PCR Tr. 

4S-46}. 

After losing tlie motion, Co•el .. ~d he .ad~sed Applicant there was a lot of evidence 
. .• .. . !·- ..• ·.,. ·. . _,.._.~ f • . • ••. • ... • '.. •• .: 

agamst'hini and pleading would 'probably give:him a shorter sentence than if he proceeded to 
Cl) ~ 
:"O c:::) 

trial and lost.'(PCR Tr. 49). CoutiseJ·stated.he discussed. the difference betweenanAf"(pi,·a _,., 
. >~r,, :Pa 'I 

no contest, and a regular. plea. (PCR Tr. 49). Counsel also stated told Applicant &Ji~ pl~ r 
~t=o -a 

would be treated the same· as a guilty plea, but was similar to a no contest plea ~H~t rn 
. "~~ ~ . . >< 0 :u :::: ~...1 

states he::W- offered & (iood deal and he will take it (PCR l'r. SO).~ ~ed ~. 

Applicanj µn&,rstood what an .A.lf.'!rd-pl~~--~· he.neyei:.~cated to Coumel he did not 

(PCR Tr. 51) .. Counsel testified he tpld:Appli~t.the ~lieitor.would1':quest the arple(i.robbery . 

~db~ robbery sentences run concurrent if ~e pied .. (PCR Tr . . s 1). Counsel said Applicant was 

hesitant at first. but ultimately decided to plead. (PCR Tr. 49). 

Counsel said he told Applicant he had a right to appeal and could mov~ ~ reconsider. 

(PCR Tr. S.,?).·C.Q'1DS~l ~ed·be. ~\1,Sl!\,pntt~.a mo~Q~~ .r@Onsi~ ~ o(flle-~ount: 

of time Applicant was facing and.the ~h issue discussed in the suppression motion. (PCR Tr. 

52). Counsel said he and Applicant made the decision to withdraw bmed upon the Solicitor 

saying he was going to ask for more. time and bring the .\fictims back. (PCR Tr. 52). . 

· · Counsel ~testified he ~Id Appli~.he had· ten days·to appeal. (PCR Tr. 53). Applican~ 

said he did not contact Counsel during ·tho~ ~n 4at.s:.(PCR·Tr~· 53-S4). Counsel stated he·· · · · 
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understood that the appeai-:was··<lisimssed for'-witiriieliness: tpCR Tr. 54). ·Counsehestified.he. ·: ··: 

would·have·appealed if Apj>licalitieq~~ied~one::.(PeR·Tr;·:54); .:·~.i::-· J=:.-~:;:·: ! · ·.· · ·:.'> _·: ·: .. :: .i, .. : 

·. 0n cross-examination; eowiserstaied'tbat after the sente~ce·\V&S)iveit·.tbe Sbiicitor: ·. · · ; 
. . 

walked very quickly out of the courtroom and. some of the victims were upset. (PCR'Tr. S4). 

Counsel said· he does not remember telling Applicant he-would waive his·right to appeal by 

entering a plea, but told him he was waiving all of his rights when doing so. (PCR Tr. SS). 

'• .. •. Findings .. of Faehmd Conclusions of ·Law · · ·· 
. • i • 

This Court has reviewed the pleading.,, ·records submitted by the parties, and applicable 

law. Before this Court are the Spartanburg County Clerk of Court Records, Applicant's South 

. Carolina Department of Corrections Records, the plea transcript, and the PCR action reconk· 

Pursuant to South Carolina Code Anno~, ~ons 17-2~~70 and -80, ~ Cowt@rnisstithe 
):a C') c:::. 

li • based •I.'' 'foll • '·s:,'..!.d• • ' . ,• : • • .. • ; 'I • ' . •'• ," • •• • I\ 't" , ... : •. ~ ~:~. • ~-t;.;' i1 app C8UOD. upon·we OW1DJ··1u1 mgs: ·· ·· 1 • · · -~··· •· ~· · .,. · •• • :. •• ·• :l. • >:)>·•··•· ·· --··•·" . . . .. ·. ... .. . ~z;'.l -< ..--
.. . . . -<Gl~ . • r--

·, • ; ·•. • •.•• J •; .; ••• ,·' .·W,•"rffir,,.~. !.I"~··,;.-· ., t· I"' 'iiil#I''". • •. ,,:;··;I . • ··:.~~ C:0 , .. ~ .. •. t 
.~ 1" • 1

• ••.,.I·,•'•'"'•••' , •. , ... u ~.,,e~u..,.ce0, .:;0 • •.,.·.,. •' ,., ,...,,,~•·.••-=:•.ai-,-J'i'-'• .. ,,•,] ·• rn . . . . . . . .. . . · . 0 e>o p I 
. • . Q~ :x. r-, 

... ~ · Applicant's·allegations-ofiiieffective .. •sistinccfofcounsel:are·without DieM.~c: Pelt . \J 
~ .. 

z c.n 
action, the applicant bears the burden of proving allegations contain~ in the applicaQn. Buflir 

v. State, 286 S.C. 441, 334 S.E.2d 813 .(1985)'! Whc;n. an applicant~ ineffective assistance 

of counsel as a grQund for relief, the ·applican~-~~:sho~ ~~'s conduct so undermined the 

proper·functioning.ofthe·adversiriah,ro®ss tbJ.t.[it] cann~t b~ te~ed·upQll -~ produced a 

just result.~ Stricklandv. Washington; 466 U.$. 668,686 (1984); Bu"er, 286 S.C. at 442,334 . 

. S.E.2d at 814. ~~ffective assistan~ of coun~l is_ govei,ied _by~ S~ ~endment, which the 

Suprem~ Coµrt ~panded:upon through ~ev~•o~g the 1W~·pronged test oufli:n~ in Strickland. 

. · · ·Pursuant io:·the first prmig Qf.the.Stric"/fland analysis, .tlte applicant·must prove·'def~ 

counsel! s ·i;etrormance was' deficleritUd~' at :68~ Cherryr11. :St(lle, 300· S:C. :l 1 S~- U 7, 386· S.Ei2ct 
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621,.625 O 989). T(? ~Q~. ~ficien~y, the app~~a.i.t :~.P~eJ>Y:-~,P.~d~~ of~~ .... ··, .. 

evidence that.counsel's actions fell outside.of.the zone of.~reasonableness under prevailing · . 
0 • • • .a • .,. ', •' •• • ... ., • • • • 1 ~ 1 t : , I " • : ,. , • • • ' • 

0 

• , 

professional.~rms." StricldCUJr!, ~6 U.S. ~t 68~~ See also. l\ule- ?l.t(e), SCR~ ("The applicant 

has the burden of establishing his entitlement.to relief by a preponderance of the evidence."). 

Reasonableness is determined. by the "variety of circumstances faced. by defense counsel or the 

range·of legitimate decisions regarding how to best represent a criminal defendant," and the 

scope of the ·D!-q\lily is1limite4 to ~~ -~~~le.tQ:co~~l. at1th~ ~t! o~the rep~on. J~ at 

689. "Counsel is strongly presumed to· have rendered adequate as•tance and made all 

significant decisions in the exercise of reasonable professional judgment." Yarborough v. Gentry, 

540 U.S. 1, S (2003) (citing Strickland, 466 U.S. at 690). Judicial scrutiny of counsal,\s r-J 
-0 c::, 
>n . ~ 

performance remains highly deferential towards defense counsel with a strong JJl'WJoliiflat 'Tl 
~z" -< "-

.. coumie1.·~ ~.-~ c;ompeteilt-~maybe~ i!l~y . .!a . '; 
. . :. . . . O C> 0 ::.;. I I 

. , - " untI ,, .. , ~_,..,_.,, 66 s:. s s·9 . . . . . . o o o :x r-, 
• = eq. . ~ :.way~.~IT~IU.~~,4 .. u.J.~t-~~ .-: .. :_ . . ;i :--:-.·:. ·:··:·.·:<::> ':: .. _.:-·:·. ·~ 1.XG§, ·'=. · .·\J 

c-1 -
... Secon~ co~l's deficient perfonnance inust:haye prejudiced the applican~ ~ that 21 .. 

"there is a reasonable probability that, but.for ~~l's :unprofessional errors, the result of the 

proceeding would have been different,, Cherry., 300 S.C_. at 117-18. "A reasonable probability is 

a probability sufficient to undermine confidence in the outcome." Strickland, 466 U.S. at 694. 

The court makes this dete~inatio.n based upon: the totality,.~f the evi~e~ . .Jd .at 69~,. -~ · 

Realistically, ·this matters "only in the rarest case'' because ~'[t]he likelihood of a different result 

must be substantial, not just conceivable." Harrington v. Richter, S62 U.S. 86, 111-12 (2011) 

(quoting Strlcklant4 466· U.S. at 697). · 

: · Regarding .guilty pleas, specifically, the applicant must show·then, is a reasonable 

probability that, bui.for:hieffective: asistim.ce of:counsel; he ·or she ·would -nofha:ve pied guilty,·:· :. . - . . . . .. 
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b~ instead, woulcUmve wisted :bn ·going'ttftriitiJli/fv. :f.ockliari, 474 O!S~ Si~ sg1(t 985)~ ·The'~ 

applicalit's:righf. to:contest the valifilty°ota~plea is~ttm'ia)Jy,-·but ~ot:mvariably, foreclosed because· 

ofthe solemnity and trutbfuiness inltereni in the plea proceedhig. See Blackledge·v; .i4llison;43-l·· 

. U.S. 63, 73'-74 (1977) ("Solemn declarations in open court can:y a strong·presumption of verity. 

The subsequent presentation of conclusory allegations unsupported by·specifics is·subject to 

summary dismbwal, as are contentions that in the face of ihe record are wholly hicrech1,le.,,). 

Absent valid reasons why the ·applicant.:is ·entitltd··to depait from admissions made at the plea 

hearing, sworn statements inade during the original proceeding remain C(jncluslve. Dalton 11. 

Stale, 376 S-.C. 130, 137-38, 6S4 S.E.2d 870, ·874 (Ct· App. 2007) (citing Crawford 11. · United 

States, 519-F.2d 347, 350 (4th Cir. 1975)). 
. . en "' :0 c::, 

For a plea~ be valid, the applicant inust 1-ve ~ aware o(the nature ~d c~r-· ~ 
. ~ 3 ~TI . . )>::,sri1 ~ 

: ... :·elements·of~offeDSe;the·niaximumarid-~.pc;nalties~·.i.th~·ngh~·l.leis~g~S, .. :· := 
: · . .. . . ~co -., 1 

: ~-- .;: ac~~g.:~eJilea. Boykin· v. Alabama; 395 U.S~:298i(·l969)~:~Roady v: ~siate/3·3~Ht£~(29)~. m 
. ··. ~8c _ o 

. A plea is' nl,t kiiowing·ot-vollintilfy:if a:deielidant .\'lack..OCkiiowledgll'of njaterial evi,&i in!'. 
I 

prosecution's possession." Gibso,i v. State, 33fS.C. SIS, S?~;Sl4 S~E.2d 320,324 (1999) .. ~. 

A d~,!l knowing and v9lqntary ~ver o(~ey or constitutiopal rights.must be 

established by a comple~e r~~d, and -~'may be· apcQmpli,h~ by ~lloqoy ~et\_Veeil the court and 

defendant, between.tlie ·court·and: def~ndant~s·~~l. or ~th." ·Rocfdy~ •. State, 339 S.C. at .34, ' 

S28 .S.E.2d,t.421 "(citingSt~(e v .. Ray, 310 S.C. 431., 437,427 S.E.id .1?1, 174 (1993)). '"[T]he 

volQntariness of a guilty plea is JJ.Qt·.d~ed by an examination of the specific inquiry made 

by the sentencing Judge alone, but is determin~ fto~ bo1h the record ,nade at. the tun~ of the 

entry of the guilty plea and the record ofthe·po~-conviction:~eanng. '."JJalt~r,,.3.76 S.C .. at 138, 

654."S.B~2d ·at 874 ( quoting.Harres :v •. :L~eke~ ·28~ ·S.C~ ·.-l 3 l ,~ .. 1_33,: 31 g· ,s.~~2d 3_60, 3~·1 0 9.84 »~· . : 
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Fwther, "guilty pleas, fNely ~ :yc;,l~~Y ~i,~~~;;~ as.,.~¥:~. of~ .DP~:i~~e~qnal ... , ... : 

~dee~ ~d.~efeDSeS, ~cl .. g:~!9~~-~ ~f:~ ~ol&:ti~~:$>f ~-~nsti~9~_righ~ pri~r .. to ~ plea." 

Whetsell v. State, 2'7=6.~.C. :295, 29'!, 277 S.E.2d 891, 8~2 (1~81)~··· ... 

· .Failure to Millgate the Sentence 

., .... "\.. 

Applicant stated Counsel was deficient for failure to:mitigate the sentence .. In similar 

cases, counsel WU deficient for failing to mitigate the sentence wh~ they put ~ little to no 

effort in inv~q~g?:>tentia! :n:aiFB~ ~--~~ #,~ ~~Y-~~~iy (l\d. ~~ JJ~~~t ... 

mitigating fac~,after providing an ~cient. reason for~ de69iency. See Council v. State, 

380 S.C. 159, 172, §70 S.E.2d 356, 363 (2008) (finding ii unreasonable for coumw) not 4liorther 
J ~ 

investigate the defendant's background 'and pii;sent even minimal mitigating e~ olg;n~ 
~ZAJ -< -

Wiggins v. Smith, 539 U.S. 510, 521 (2003) (finding it unreasonable when Co~ ~ed!s., I 
. ·n5~ • rn 
inv~~gate ~tigating._eyi~~JleY.Q~-~ cpup~~ ~ed.records, ~luding1)1~8i}ite~. C, 
. c:~ --l •• 

µ1vest.iga~o~. t:ePP~<~d.io~ ~~~ ~~~~);}f'illt~."· .. ~ay!9r,.S~?. u~~~ 362~~8-(tdtO) .·. 

(finding that.Counsel.was unreason.able for. failing.~ evaluate .the totality o~ available mitigation 

evidence). An· applicant is prejudiced by this deficiency if there is a reasonable probability that a 

different sentence would have been imposed but for counsers failure to investigate and present 

mitigating evidence. Council v. State, 380 S.C. 159, 171, 670 S.E.2d 356, 362 (2008). 

.. ... 

At the PCR ~g, Applicant ~tific;d that at.the sentencing hearing ~unset mentioned . . . . . 
,.. .,~ !' - ._. ••• • . ·- •• • ••••• , ... .,. 

Applicant's military enlistment, but did not present proof of enli$bnent nor argue that the case 

was imprpperly brought in that court's jurisdicti~ as opposed to a military tribunal, to mitigate 

the sentence. (PCR Tr. 16· l 7)~ Applicant argued ~t there was a reaso~le probability that 

sentencing would have ~n different ~f p~of ~as submitted or the jurisdicti9n issue .-gu~· 

(PCR Tr. 18). Appli~t als~ ~-b~ was:~n:~~~-pres~ri~~m~cation~ 1~ µp to-the 

238



......... ,. 

. : :: : .. However~: al the plea hearin'j~·~plicliiit told" ilieJudge:.thai>~ ··~~ea,· but ii~~er ·sefVed.' 

{Plea Tr. 87). Counsel was given ·th~ name of-·~ ·individual \\'ho was 'invoived ·in·tlie Applicant's 

enlistment process, but could not connect with him after trying to establish contact and was not 

presented·with any relevant docuinents regarding Applicant's enlistnient. (PCR. Tr. 41-42). 

Counsel pointed. out Applicant was on pain pills post-surgery when the robbery took place; 

again, attempting to 'mitigate the sentence. (Plea ·Tr. 1'13)~ Further, \;ecause the only · 

recommendation given was that the armed robbery and· bank robt;ery sentence., nm concurrently, 
. CJ) ~ 

it was within the judge's discretion to determine the sentence after learning of his miil'lf ~ 
~f;; ~ 

enlistment and prescribed drug use. (Plea Tr. 81, 87, 113). ~ ! ~ ,.· 1 
:EC~ -l 

Thus, this Court ~ds that Counsel was ~ot_ ineffecpye for failin$ to present~~!c 
· XO~= 

.'. eviden~. · Co~l~$-argumeilt.for·miti~on revolved aro~d .the two ·issues<Aj,pli~· 
. . .· --j ~ 

. . . .. .. . . . . . . -.. .. 
Counsel· did nbt·present. Specitically,·Co~l ~ught·up Ai>J>li~t~~ -~stnient and. <1rilg me at 

the-sentencing-hearing t<i mitigate the:~tenc~·~~<litionally,-Applicanfhas made no showing, 

l. 
beyond mere speculation; that bis sentence W9µld hav~ been lessened if CoUIU$Cl presented a .. 

stronger ~ent or ~yestigated furtl~1·into ~ti~.~ors~ 'iii~ 1bis ~urt fin~ Applicant 

has not met his burden: of J)(Opf and; .8$ $U~~~Uefj~ d~ed. : . . · 

• j 

. , .. 
Faill!"e-lo Warn of Appellate CQ~~ue~ ()/A:ccepting the Pl~ 

Applicant alleged ~ CoU:DSCl was in~ectiye and the plea invalid for failure to-advise . . . . 
. . 

him he·was ~g his right to appeal ftom Qte ~µppression d~ision. Applicant _.ed he filed_ 

an appeal because he-thought he did not waive·tbis·right. (PCR Ti'.-18-=l 9). Applicant stated' if .­

was made ·aware of this:~vern1e·wowd nofha\iepled.'·(PeJl .. Tr. 19)~-Applicant-believed he· ·· ~ 
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~~~d hav~ won,Ql_l'~~ 
0

Suppressi~ ~e•~(it was appe@l~ an<l the suppteSsion of the:e~~ence,P• 

would.have changed the,outcoUJe.oftlie·c~e .. ~Clt l;-r,.20~21).,.~:· .... · ....... · .· .. · .·· ~ ·· ···:; ·,. . . .. . . ... ... . . ... . . 

.. ~Qwever, on cross"':examinadon,-Applicant stated that when he appealed from the . .. 

suppression decision, it was denied as untimely and conceded that untimely is not the same. thing · 

as unpreserved. (PCR Tr. 22). Also, Counsel testified that he told Applicant he bad a right to 

appeal and ~uld move to reconsider. (PCR Tr. 52). Counsel submitted a motion. to reconsider 

because pf tht; amoµn\of tim, .AP~~t Wl\S ~ ~d. the;-~~ i_~ue. df~cpssed.in Jb,e .. . . .. 

suppression motion. (PCR Tr. S2). Counsel .and Applicant made the decision to withdraw based. 

upon the Solicitor saying he would ask for more time and bring the victims back. (PCR Tr. 52). 

Cqunsel told Applicant he had ten days to appeal. (PCR. Tr. 53). Applicant did not contact 

Counsel during those ten days. (PCR Tr. 53-54). Counsel understood that the app~was r::g 
. )> C") a:1 

. dismiss~~ untimeliness. (PCRT_r~:54)~ Counsel·testitied·he ~ould have filed~ of: .. 7I 
. ... . --2~ -< -

···,·r, : ·. -<c:,~ I ,-
appeal.if~ppUcant•teqUCS~ .~ne~ .. (~ ;rr • .-·S.4)~-couns«;.~·l\p~.J.lOt·~~n,.bf:r teM..l;ff!P.liemit ;·rn 

. he would waive hill·right·to appeal by-entering a,plea, bl¢0told;bim ~ was.wai~ce>;,., rj ·CJ 
z-t .. 

_ rights when doing so. (PCR Tr. 55). : . . ~ ~ 

Thus, this Court finds that Applicant was infonned of his right to appeal, Counsel would 

have appealed if Applicant requested it Counsel filed a motion to reconsider but was withdrawn 
' 

upon request by Applicant. Additi~nal~y,~Appl.icanfs ap~ .req.µest_~~ notdenie4.~use .. ;. 

Counsel failed to preserve the issue, but because Applicant did not file the appeal before this 

right expired, through no fault of Counsel. Thus,~ Comt declines to ~d that the plea was 

invalid because of failure to wam of appellate coDSequences .. = · . · : 

· . · · Confusion Concer.ni!lg Alford Plea and Validity_ of Plea · 

·:, . : Appljcant also alleges that he WJ!S~co~ ·~ut the·~ceptof an Alford·ptea.· At the .. _.-. 
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hearingi ·Applicant·statea.:he wai~ cimfusedlregaidingt'iie:concq;t·of an:Alfoit1:p1ea; 'inciuding tliiii 

he did not know it was a guilty pte,Hin(i'°haifnot lieard·of th~ ·tenn;j,nor·1o the plea ii:earitig.='cPCR 

Tr. 31 ). Applicant- testified tliafCoinisel told him' an :4flor,i'plea· did not involve an ·admi~on of 

guilt (PCR Tr. 31-32). Applicant stated if all the evidence was admitted at trial, he would. · 

probably be found guilty. (PCR Tr ... 34).· : · 

However, at the hearing, Applicant stated no one threatened him into taking the plea and 

that the decision ·to plead ;was free aiid'-volurttafy.·'{Plea ·tr~ :3:g}~.He was told about the sentencing 

ranges pertinent to the charges pied to and·all· the rights he was gWing lip wh~-takiog the plea 

and still proceeded in entering_the plea. (Plea Tr. 89-102) .. 
. ~ ~ 

· According to Counsel, he advised Applicant there was a lot of evidence a~ 
~ .- ::JI: ,, 

. ~~m ~ 
pleading would probably give him a shorter s~~ ~ being_ (ound ·~ty at ~~Rf. . : 

. ...co -.I l 

·. 49'. After.·this discussion-=~A licant decided to· lead., IDl"R-Tr.:49)' ~ ·eounsel •ffild:::; ~~.~:·. rn 
.. J >. pp . p .. \.I.":'.. . -. . . . . -~~O·. ::S· . 0 

,. . . . :si<OC -
.· .. $T~: b-e~eim· an :Alford plea anci=ncrcomest ·~:ijgiliar7-pl~ .. and'toid-him·thatr~~@·: i~ 
·. ·. ..; ;·· ... · . . :! c-> 

.... plea w~uld be.:treated the same iis a:gw.lfy .. plea/bQt was'siiriilai·to:·, ~ cont~ p~ where 

Applicant states he is offered a good d~ on record, and that he will take it. (PCR "rr. SO). 

Counsel thought Applicant und~od-what an·4lfo.rtl plea was ~en··~iding to~ i~ &¢. 

Applicant never ind:icated to Co~· he ~d no~. ~R Tr~ 51). Co~ told Applicant the 

Soijcitol"wo'11d request the·set®nce.s• tonc\11'1'~ _ifhe.pled .. (PCR_'Fr. S 1): : • · .. : . 

. · A~i;dingly, this Co~ ~els tl)at Appli~-v.ol~tarily, knowingly, and intelligently 
. . 

entered the Alford plea. ~ Court has alrea4y ~~. of tlie. allegation that Counsel fatled to 

wam of appellate conseq~s regarding the plea. The plea transcript establishes that Applicant 

knew what rights he was gi~ up, the sentenc~~i range of the c~es pied to, and th.e charges 

against him:. Thi~ Court ~ds·Appli~t·has faile~<ho.present a.sufficient reason~ why this Comt 

· Page 17 ·of 21 · · 
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~old di~d 9is:~~:~~Y·.~·.wafy~r:giv~n at~ plea h~. Thus, this. Couiftinds 

that Applicant~ n~! met,his7b~~:o.f-proof. ~4,~-~~; ~ ,equ~-for.relief must ~-denied.: · . 

· Failure to Rnlew Dlseoway, Request'• Contlnilancei ad Prepare.a De/me 

Applicant claims Counsel wu ineffective for failing to review discovery with him, 

failing to request a continuance, 'mid failing to investigate,' prepare, and 'assert defenses for trial. 

These allegations are addressed, in.tum, below. . · . . 

·· fal./u,:e.t~··/l.eyj,~_P.isc,l~V.JI; ··. 

Applican~leged Co~l.was ineffective because he was never afforded the opportunity 

to review the discovery, other than the search warrant and officer's incident report. f,fCR ~ 8). 

. . ~ ~ 
Applicant only remembers Counsel bringing discovery to one meeting where thet ~~~sednfl 

::-:z:0 -< -
the search warrant and incident report. (PCR Tl'.. 8). Applicant alleged he never nS-~ a 6\11 l -~:e-~~ m 

. . . . . 0 G') (") :r:- l 
: '.- . copy pf t!ie _dis~v.ery •. CPCR-tr.: 8). · .. : . , .. :· · · ...... · .. ·. : : . · . .- . · . . . . - . ~ 8 g ~ i-s 
... ,, . c'A -::- '-' 

.. ·.~~\,, .. ll9~~Y.er-;.Co~l.testi.fied.~e:,;ey.lewed!.-11 of the. eyjd~ ~.d.SCQVety.:~~~'.; 

it with Applicant, along with discussing-the Fourth :Amendment issue. (PCR Tr. 45). After losing 

the suppression motion, Counsel discussed ~th: Applicant all of the e\lidence that_ the State 

would admit at trial to incriminate him and, because of this evidence, Applicant would most 

likely be found guilty. (PCR Tr. 49). 

This Cou...rt finds tllat Co~l1~4 ~9t (ail to ~ew,<nscovery; ~th &>l)lican~ given th~ 

testimonies outlined above. Even so, Applicant waived this right·when he entered the plea and 

cannot ~ert this argument now. · 

Regarding prejudice, applicants must go beyond mere speculation that that the evidence not 

obtained~ reviewe~ preju<U~ed him. but, rather, must present the evidence he c~ was not 

properly reviewed, obtained or presented. Glove,: v. State, 318 S.C:~96, 498:-:99; 458 $tB.~d.S~-~' 
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5.4o.=(199S). :Further> -wherf.thiallegations "is failuri{ti>':m.vestigite-or·ducoveiriidence, ~liether ' 
an applicant is··prejudiced·depends·on·d'ltfliielihooa:of:tlie·evfdenbe=cllinging eounsePs · .. : ..... .. :., 

~mmendation as to· the·plea. :Stalk v~.:State, 383-S.C; :559~ ·S6Z ·681 S~B:2d sgz: 5941 (2009). 

Applicant did not specifically state· what evidence was not shared ·with·him, nor state how that 

evidence would have affected his decision to· plead .. Th~ prejudice ·is ·not found. Accordingly, 

this Court rejects Applicant's argument and relief is denied on this allegation. 

Failure Id Req,iesra Continuance 

Applicant requested a continuance:bued on Collin.rperidiiig ~i~n ~ it dealt 

with the similar physical intrusion onto private property prior to a search warrant (Pc£R"Tr~). 
~ ::::: 

Applicant wanted an indefinite continuance until after Collins was ·decideds so he~ &mit· '·':'n 
<9 :z ;ca -c .-. X _... 

would ha~ a better idea reprd.ing li.ke1ih~ o( success at~ (PC;R-Tr. 28). ~id.la,,t r-
. . ·. . . oC>o !l,a n, 

·. : req~ 8:ind~finite continuance because ~e case was up forwtiial,'oile co~~ ~y.:o 
,. .. . . c:~ -= 

grmJi.ed;:and,it remaiiled!llilmown~:iivhen;tlie ·C9uit~w~~re1ease· ihe:eo1Uns.decis~:'EPCC'r. 

4!7).:- ..... ; .· .:··_ . ·. ,: :·. . : ·.. . ·. · .... <:. • .... :-~:.::~: !. ·, · .. : •• :;i · .. , .... ~ ! ,;{;: ;. :··.;· •• : ........ ·': ;: ... , •• • 

. · ·This Court finds ·t1tat the likelihood·o(• iJidefjnjte ~ptmlJBll~ being ~ted was ,\ 

unlikely. E~·if a continuance:could have been ~-tbis-optio11:w~ waived when Applicant 

· entered his plea. It appears that Applican_t ~e\V. ti~ ~ glving up the option of a continuance. 

Counset·and Appli~ both ~med a\vare o~tll~ C~lltns·~e .~!9~ the U .S·. S\lpreme Court 

and decided not~ request anc;,ther ~ontiliuar;i~~ ~'?1 to go:to tiial an4. ins~ ~ded to enter a 

plea which th~ did. (PCR Tr. 12-15> 46-47). Thus,.MJ>Ucant ~~w by en~g a plea on:that 

date he was waiving his right to try to hold off proceeding with the case until after Collins was 

decided and, cm such, cannot reassert this claim now •. This Co~ rejem, Applicant's argument and 

.relief-is·denied on~this .. allegation; ;,; ....... : '·' ·. ·. >1:".'. ... _": .f::; .":·.. . : .. :·::.·.:-..: .. ..... :-: .. : >: ! ·. ·:: .. ·.:·(···; 

-~ :·.·. :. 

. Page 19 of21 
. i .... 

L 

243



<. ~. ,: .. : f ail~_to.,mes~igate,.and.!frepar'!,_ a.D~fense.-~· ·· . . ·. · ;·. : : ··., ·. · ·. .. :: · ·· 

Applicant testifi~ Q>~l~ecl:t9 ,jn~~-~~ p~ .. a defense for trial. -~s · -···. . ,,. .. . 

Court finds-that Applicant-and Counsel ~ught ~y would _succeed qn the suppression issu~ and : 

the.trial would not occur. (PCR Tr. 25). Though he was hesitant at first, Applicant stated at the 

plea hearing he.understood and was willii1g to give .up his right to a jury trial. (Plea Tr. ~9-90). 

He was also told he was waiving ms· right to cross-examine :witnesses and present a defense. 

(Plea Tr. 90). ;He~ he_un~ ~s jlii4.~e4.~-~.ve-.~-~ µ~t.,~1~ Tr. 90}. He 

entered the plea, freely and vol\intarily. (Plea tr. 89-90). 

Additionally, even if Counsel failed to investigate and pre8ent a defense, the right to 

assert a de~nse was waived laiowingiy and voluntarily at the plea hearing and Applicant cannot 

reassert this claim now. Further, to demonstrate prejudice at the PCR hearing Applicant is 
. ......, 

required to prese~ ~ eviden~ c;,t'. ~~~~ he alleges ·counsel.did not properly i9e.!.U8
0 

· ~ 
• . . • -:;Q ~ :;C ''1 

Gloven. S/(lle, 318 ~-~:49.6...4?'-:~;;:Mb,~2d S38, S40 (199S). Applicant ~t. ::= 
c:O. ·...J • 

any evidence or witnesses.at the.PCRhearing·an~.thus;.this .. Co.urt.finds that A•~~ledtTI 

. . . : his~~~~~ 0 to meet his burden of proot: Therefore, because Applicant Im failed to meet uw~ •• 
. . % ~ 

proving either deficiency or prejudice, relief is denied on this ground. ~ t.l 

Conelusion 

· B~ on all the foregoing, this Co-qrt.finds and concludes that Applicant h~ .~ot 

established any constitutional violations or deprivations that would require this Court to grant his 

application. Therefore, this PCR application must be denied and dismissed with prejudice. 

This Comt notifies Applicant that he must file and serve a notice of appeal within thirty 

days from the receipt by counsel of written notice of entry of judgment to secure the appropriate 

appellate review. See Rule 203, SCACR. PursUS1Jtto.4.ustin v. State, 30S S.C. 453,409 S.B.2d ...... 
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• 

·395 (1991), an Applicant lias i:iigbi-to an ~e11ate"u,iirlse1'
0

S ai.istan~ in seeking review of the 

denial of'PCR; Rule 7l~l(g), ·SCRCP proviles·~at ifilie Xp~6~Hvi~esto seek appellate 

review, ·P<::!R counsel· must serve··aiid ·file -a notice o( appeal on the Appli~t'-s· beluilf Your · 

attention is directed to South Carolimi'Appellate Court Rule 243 for appropriate j,rocedUl'eS for 

appeal.· .. 

IT IS'THEREFORE ORDERED: 

1 .. : · · ·That:the-PCR application: must ·be denied ·and dismissed with prejudice; ·­
and 

w . . . 

2. The Applicant must be remanded to 1he cust9dy of the ~outh Caro~ 
Department of Corrections.· 

AND IT IS SO ORDERED this ..,. ~ of 4'f . . , 2920. 

,.. . ... · . ;,::: ····o.~K~~)-. : , -=--:· 

.=.·_·j.;~.~~-;-:··=>·. · ... :: -::· .. :;, ·.·-·· ·--.~·:· ·\.. !.::; __ ;_.,.: .. ;~--:::J:~~·drcilit: :<-~ :··=:: .. : .·· . .-:\·-j::;, 

::-: :,f . . c~~ ... ·:'•; =s~~-tatotiiul'·' ."· ;i·:-=--;.•:i.', ;_ •. ; .. "':· 

. ..... ~ .I ••• 
,; , .. 

" ,. r. 
" :;: . f.. .,•. I• 

en ~ 

~ ~ :c,O, c::a . ~·: == 11 > ):, tt1 :z:. r.: 2 .:0 -< 
-<a,.::,t I 

._ 
;ec:o .....a r-• ::0.,, m oG'>n 2» ,ooo 3: 

C ><oc -c::O -z-t .. 
en 

~ ,I:-' 
. .. . -:. .. . . 

,, .. .. · ... · .... ·. ~ .... : . •.. .. .. :·· . •'• 

• . ! ..... : ... ... · .. '- .' ;· ._- ·".::-: :.:.,: ··, ... :· :' .. ·.:·;:·;: ::·.:" -;/:•:' .. .',:: .. ·. ·. ·.: ... · ·.·-: ... · .. ,• · .. -· ·:· .. ·· .... .. . 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF SPARTANBURG ) 

INDICTMENT 

At a Court of General Sessions, convened on _____ G_C_T _2_0_2_01_6 _ ____.. 

Grand Jurors of Spartanburg County present upon their oath: 

KIDNAPPING (Count I) 

the 

That the Defendant, Genuine Truth Banner, did in Spartanburg County on or about August 

29,. 2016, willfully and unl2,,vfully 'Nith crimlnal ir:tent seize, confir.e, i:weig!e, decoy, kidnap, 

abduct or carry away the victim, ithout authority of law, all in violation of 

Section 16-03-910, THE CODE OF LAWS OF SOUTH CAROLINA, (1976, as amended). 

KIDNAPPING (Count II) 

, That the Defendant, Genuine Truth Banner, did in Spartanburg County on or about August 

29, 2016, willfully and unlawfully with criminal intent seize, confine, inveigle, decoy, kidnap, 

abduct or carry away the victim, allllvithout authority of law, all in violation of Section 16-

03-910, THE CODE OF LAWS OF SOUTH CAROLINA, (1976, as amended). 

KIDNAPPING (Count Ill) 

That the Defendant, Genuine Truth Banner, did in Spartanburg County on or about August 

29, 2016, willfully and unlawfully with criminal intent seize, confine, inveigle, decoy, kidnap, 

abduct or carry away the victim, ithout authority of law, all in violation of 

Section 16-03-910, THE CODE OF LAWS OF SOUTH CAROLINA, (1976, as amended). 

Against the peace and dignity of the State, and contrary to the statute in such 

case made and provided. 

246



WITNESSES 

Spartanburg County Sheri~s Office 

:;' ~~;;:,~~-:~!=(?:::;. ·:~;i:;1~. :;'7J~t:J; ~ 
. ·=~ _.~ 
·1-i""- -- .iill 

. ·.: .:·. "/ .. .,. ... ~: 

2016A4210103274 (Count II) 

2016A4210103276 (Count Ill) 

ACTION OF GRAND JURY 

~~·.' ·. / 
~ 

./' ~ 'J.'b \\\~ 
...... v ~ ~~ ~~ 

ie: Da 

VERDICT 

Foreperson of Petit Jury 
Date: 

DOCKET NO. - _. 
;.;f! n~ tr;::~-;;.-~ .t.~QJ /hft/ t: ""',.... ,,cr•l ... · ., ~ ; ..... ~_·J .. , , • 

m ·~ ,~......,. ~~ -

The State of South Carolina . 
County of Spartanburg 

Barry J. Barnette, Solicitc.,,._ 

COURT OF GEN.ERAL SESSIONS 

OCT 3 1 2016 

TERM 

THE STATE 
v. 

GENUINE TRUTH BANNER 

Indictment for 

KIDNAPPING (3 Counts) 

SC Code: 16-03-910 

CDR Code: 0095 

Class FEL-A 

f lLEO · 
Ct.ERK Of COURT 

... ·. ::(~::,i.l:~G C~v~iTY 

2016 NOV -It AH 9: 1+6 
·-=· : •..• •I' -· 

H. HOPE BLACKLEY 

....--..... . 

d!_~ 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF SPARTANBURG ) 

INDICTMENT 

GCT 2 8 2016 

At a Court of General Sessions, convened on ---------­

Grand Jurors of Spartanburg County present upon their o~th: 

the 

KIDNAPPING (Count I) 

That the Defendant, Genuine Truth Banner, did in Spartanburg County on or about 

August 29, 2CJ16, wmfuUy and unfm."..fft:Uy with criminal intent seize, confine, inveigle, 

decoy. kidnapt abduct or carry away the victim, without authority of 

law, all in violation of Section 16-03-9101 THE CODE OF LAWS OF SOUTH . 
CAROLINA, (1976, as amended). 

KIDNAPPING (Count 11} 

That the Defendant, Genuine Truth Banner, did in Spartanburg County on or about 

August 29, 2016, willfully and unlawfully with criminal intent seize, confine, inveigle, 

decoy, kidnap, abduct or carry away the victim, a minor child, without 

authority of law, all in violation of Section 16-03-910, THE CODE OF LAWS OF SOUTH 

CAROLINA, (1976, as amended). 

case made and provided. 

• 
A ._, t' 
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; .. 
.. --;--,-

WITNESSES 

Spa~R~S,C9.ynty_~-~.~~~~-ce ~ ~· . ·:· .. o(·~--· !~~~-,r,;:~~ 
~·. ~ ·:-·,•" ...• r"') 

!'if'!':, .. \,,·""•' • ·:Ci./•: ... . 0 ;' • 

-;,· .. :-..::.:~ 

.. ····,, ·:: 

..... ,. ',;· :~~:· .· ..... .' G] 
~···'" • ·. ~ .......... : ... · . .. ·.!. • ·.-:.· ·.::~; ..... • < 

.',:,."A-R~$¥WARRA:NT NaER ~- ~ 

2016A4210103275 (Count I) 

2016A4210103277 (Count_ll) 

ACTION OF GRAND JURY 

Forepers 
Date: 

:'· ~ , .... 

VERDICT 

Foreperson of Petit Jury 
Date: 

DOCKET;~.. ~ ~ C,l i:~J'cl..~,,.-3 . . .; ··~5!!1':i ~ .;·":"'icfi'~i·:. ~-:-.-.' 
~ ~ ~ U..-...f C:..:2J • ..... 

The State of South Carolina . . 
County of Spartanburg 

Barry J. Barnette, Solicitor 

COURT OF GENERAL SESSIONS 

OCT 3 1 2016 
TERM 

THE.STATE 
v. 

GENUINE TRUTH BANNER 

Indictment for 

KIDNAPPING (2 Counts) 

SC Code: 16--03-910 

CDR Code: 0095 · 

Class FEL-A 

FILED 
Ct.ERK OF COURT 

.· ... : . =:, \ :;!J,:G CGLJ.'HY 

2016 NOV ~i. AH :9~ J.8 ~ 
"· ·~ I • ! • ; ~· ._:: 

.. 

M. HOPE BLACKLEY 

,} 
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~TJE.OF SOUTH CAROLINA ) 
) 

CO NTY OF SPARTANBURG ) 

INDICTMENT 

GCT 2 8 2016 
At a Court of General Sessions, convened on 

_______ _.... 

Jur~ of Spartanburg County present upon their oath: 

COUNT ONE - ARMED ROBBERY 

the Grand 

That the Defendant, Genuine Truth Banner, did in Spartanburg County on or 

. --~- ... al:lo:' t Augy_si_~W.e,_yvhJle SmJ8d wJ!b ~.9,!e.fJJY_\!!.~RQJ1,_0r wvlJe_@_ll~glnu{tjler J?Y ______ _ 
acti 

I 
n or words he was armed while using a representation of a deadly weapon or any 

obj ct which a person present during ttte comm lssion of the robbery reasonably 

bell ved to be a deadly weapon, feloniously take property and/or currency from the 

per n or presence of - Including but not limited to a 2000 white Chevrolet 

Sllv rado truck. by means of force, violence, and/or intimidation with the lntent to 

dee ·ve him permanently of such property, in violation of §16-11-330 (A). THE CODE 

OF WS OF SOUTH CAROL/NAY (1976), as amended. 

COUNT TWO - POSSESSION OF A WEAPON DURING 

COMMISSION OF A VIOLENT CRIME 
• That the Defendant, Genuine Truth Banner. did In Spartanburg County on or 

abo August 29, 2016 possess or visibly display a firearm or a knife during the 
t 

I I ... - ---corffffimsitrn-dMrv101~nt·etirm:1:-to=~it-ARMEO ROBBERY:in .. violatiorrof·eode .. §16:.23:- ·----1 
490 CODE OF LAWS OF SOtnH CAROLINA, (1976), as amended . 

.. _ . 
#~ 

;:: Aga!~st the peace and dfgnity of the State. and contrary to the statute in such case 

ma ~ and provided. 
-,, 

; . 
j 

f'I , 
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WITNESSES l 
• la 

J 

i 

l ·, 
I 

' ~ 
'f 

Count One - 2016A4210103278 I 

Count Two - 2018A4210103279 « .. 
u. 

ACTION OF GRAND JURY 

' .. , 
.f 

VERDICT 

------) 
------~ 

Foreperson of Petit Jury 
Date: 

i 
" 

D0CKE1°S<$ .. «;S-42-cf l/'SJ. 

The State of South Carolina . . 
County of Spartanburg 

Barry J. Bamette, Solicitor 

COURT OF GENERAL SESSIONS 

OCT 3 1 101& 

TERM 

THE STATE 
v • 

GENUINE :fRUTH BANNER 

Indictment for 
ARMED ROBBERY (Count I); 

POSSESSION OF A WEAPON DURING 
COMMISSION OF A VIOLENT CRIME 

(Count II) 

SC Code: 16-11-330 (A); 16--23-490 
COR Cede: 139; 549 
Class: FEUA; FEUF 

~ 

\ FILED 

l Ct.ERK OF COURT 
S:Jl\P.TAtlOURG COUHTV 

i' lOltNDV"'+frl.tt :9: r.~- !. -l :. •• ' • 'II ·~ ... 

I 
H. HOPE BLACKLE1 

I 

~ 

I 
I 

f 
~ 
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ST/,\TE OF SOUTH CAROLINA ) INDICTMENT 
) 

COUNTY OF SPARTANBURG ) 

GCT 2 B 2016 
At a Court of General Sessions, convened on ________ ___. the G and 

Jurors of Spartanburg County present upon their oath: 

1 ARMED ROBBERY (Count I) 

That the Defendant, Genuine Truth Banner, did in Sparta~burg County o or 

about August,29, 20.16, .. while arn;tec:L1Nith.a.deadly '..Ye,apon, or while .alleging _e.it.he_ .QY.. __ 

action or words he was armed while using a representation of a deadly weapon or ny 

object which a person present during the commission of the robbery reason bly 

believed to be a deadly weapon, feloniously take property and/or currency from the 

Spartan Federal Credit Union located at 930 Charisma Drive, Spartanburg, C, 

including but not limited to, cash, by means of force, violence, and/or intimidation ith 

the intent to deprive the institution permanently of such property, in violation of §16 1-

330 (A), THE CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended. 

BANK ROBBERY (Count II) 

That the Defendant, Genuine Truth Banner, did in Spartanburg County on or ab ut 

August 29, 2016, enter a building or part of a building occupied as a bank, deposit ry, 

or savings and loan association named 930 Charisma Drive, Spartanburg, SC with he 

intent to steal money, securities for money, or property, by either force, intimidation or 

- threats and-received U .S.-Currency-by-d_~manding .jt-from-the ... teller(s) 

-...avith intent to deprive the owner permanently of such property, goods or 

monies in violation of Section 16-11-0380, THE CODE OF l.AWS OF SOU H 

CA_ROUNA, (1976), as amended. 

·. Against the peace and dignity of the State, and contrary to the statute In such c se 

made an~ provided. 
I • 

11 : 
, · . 
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-~ WITNESSES 

2018A4210203086 

ACTION OF GRAND JURY 

VERDICT i _____________ ,r 
I ___ __;;. ________ j 
~ ---------------1 
I 

~Fo--repe_rso_n_of __ A-etJI-J-ury-------·i 
Dale: ) 

f 
~ 

00°Kf «~Gs .. 42 .. 5 <1-s, 
T9:te State of Sou1h Carolina 

County of Spartanburg 

Barry J. Barnette, Solicitor 

COURT OF GENERAL.SESSIONS 

OCT 3 1 2016 
TERM 

THE STATE 
v. 

GENUINE TRUTH BANNER 

Indictment for 

ARMED ROBBERY (Count I) 
BANK ROBBERY (Count II) 

CDR Cede: 139; 0257 
Class: FEUA . 

l 
.~ 
t 
i 
J. 

.J 

. .. .. ... . •.. . 

I 

l 

' 
J. 
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ST ATE OF SOUTH CAROLINA ) 

COUNTY OF SPARTANBURG ) 
ST:\TE VS. ) 

Genuine Truth Banner ) - -------------------) AKA: 

Race: 

DOB: 

------------------) 
BLACK Sex: M 

SID#: 

27 ) 

------) 
) 
) _________ ) 

*CDL YesO NoO CMV YesO NoO HaZITiat YesO NoO 
In disposition of the said indictment comes now the Defendant who was 
TO: Kidnapping/ Kidnapping - CrH, NT 7 U lfeE. (3) 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: 20l6GS4205454B ------------
A/W#: 2016A42 10103276 
Date of Offense: _8;;_/=29'-/_20_1_;6 _________ _ 
S.C. Code § : _16_-_03_-_09_1_0 ___ _____ _ 

CDR Code #: 0095 --- ------------

SENTENCE SHEET 

0 CONVICTED OF or IZJPLEADS 

in violation of § 16-03-0910 of the S.C. Code of Laws, bearing CDR Code# 0095 
0 NON-VIOLENT-IZJ VIOLENT ] SERIOUS ~ MOST SERIOUS O Mandatory GPS__,(,-C-SC ___ O § 17-25-45 

w/minor 1st or Lewd Act) 
The charge is: IZJ As Indicted, OLesser Included Offense, D Defendant Waives Presentment to Grand Jury. (defendant's initials) 

:he pl · 1~: ~_fo6t ~egotiations or Recommendation, D Negotiated Sent.ence, , 0 .~e~~~mmendation by th~ State: . 

~ /303'7 _ .. _ __ .-· ,· /-?/:J..-"'""'- 4-~ 7o~z:3:2 
TTE, BARRY SC Bar# Defendant ' Attai::?e'yTor Defendant SC Bar# 

W. FORE, the Defendant is commited to the _.,..-"lXJ State Department of Corrections, D County Detention Center, 

for a detenninate term of 2,i) days/month~Jor D under the Youthful Offender Act not to exceed years 

and/or to pay a fine of$ ; provi~=i?a't upon the service of days/months/years and/or payment 

of$ ; plus costs and assessments as applicable*; the balance is suspended with probation for --------
months/ye a rs and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which are incorporated by reference. 
,®. CONCURRENT or O CONSECUTIVE to sentence on: 
!XJ The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied 
by the State Department of Corrections6 j ·-11Jiw 
D The Defendant is to be placed on the Central~'Registry of Child Abuse and Neglect pursuant to S.C. Code § 17-25-135. 
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic 
Violence) to ship, transport, possess, or receive a firearm or ammunition. 

SPECIAL CONDITIONS: 
0 RESTITUTION: 0 Deferred O Def. Waives Hearing 0 Ordered 

Total: $ plus 20% fee: $ - - - ---
Payment Terms: 

0 Set by SCDPPPS 

Recipient: 

*Fine: 
§ 14-1-206 (Assessments I 07.5 %) 
§ 14-1-2 1 l(A)(I) (Conv. Surcharge) 
§ 14-l-211(A)(2) (DUI Surcharge) 
§ 56-5-2995 (DUI Assessment) 
§ 56- 1-286 (DUI Breath Test) 

Proviso 61 .6 (Pub I ic Def/Probation) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14-1-213 (Drug Court Surcharge) 

§ 50-2 1-114(BU!BreathTestFee) 
§ 56-5-2942(1) (Vehicle Assessment) 

3% to County (if paid in installments) 

TOTAL 

$100 
$100 
$12 
$25 
$500 
$25 
$150 
$50 
$40/ea 

$ 
$ 

$ /0(2.I/) 
$ 
$ 

$ 
$ 

$ 
$ 

$ la! 75 

Clerk of Court/ Deputy Cler~r,;~~ 4! 
Court Reporter: / 2 //fn:. ~ - · - .~ -t,4&-- --------- ---
SCCN2\7 (07/20\ 6) 

PTUP 

_ _ _ _ days/hours Public Service Employment 

Obtain GED D 
Attend Voe. Rehab. or Job Corp. 

May serve W /E begining 

Substance Abuse Counseling D 

( . ~ . •, 

Random Drug/ Alcohol testing O . 
Fine may be pd. in equal, consecutive weekly/monthlY, . 
pmts. of$ beginning ." · : · \ 

$ paid to Public Defender Fund 

Other: " : . , 

I\JJJ C&\'\~Dk-wM" \J tt-\t1~\.< 
.. . ., ··4 '.}f-·d,'' •e·- ., 

D 

Presiding Judge 
Judge Code: 
Sentence Date: 
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-~TA'fE OF SOUTH CAROLINA ) 

SPARTANBURG ) -------=--------- ) vs. ) 
COUNTY OF 
ST,'.\TE 

Genuine Truth Banner ) 
AKA: - ----------------) 
Race: BLACK 
DOB: 
Address: 
City,State,Zip: 
DL#: SID#: 

27 ) 

i------) 
) 
) _________ ) 

*CDLYesO NoO CMV Yes D NoD HazmatYesO NoO 
In disposition of the said indictment comes now the Defendant who was 
TO: Kidnapping/ Kidnapping - C,,o U.N T -rwo C.l.) 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: 2016GS4205454A 

A/Vv#: 2016A4210103274 
Date of Offense: -"'8/-=2.:..:9/-=2.:::..0:...:16::..__ ________ _ 
S.C. Code § : _ 16_-..,;,_03_---'09_1_0 _ _______ _ 

CDR Code #: 0095 ---------------

SENTENCE SHEET 
Al.. Fo/e.D 

0 CONVICTED OF or ~PLEADS 

in violation of § 16-03-0910 of the S.C. Code of Laws, bearing CDR Code# 0095 
0 NON-VIOLENT-IZ] VIOLENT I ]SERIOUS rg]MOST SERIOUS 0Mandatory GPS_(_C-SC _ _ _ 0§17-25-45 

w/minor !st or Lewd Act) 
The charge i . eAs)Prl-i ed, O Lesser Included Offense, ODefendant Waives Presentment to Grand Jury. (defendant's initials) 
The pl 1s: ,t'ith t Negotiations or Recommendation, D Negotiated Sentence, D Recommendation by the State. 

· · L3o3CJ ·,;, -·- · , .. -;z,- :- ;),.~.-? ·70.t/3-z 
-~ TIE, BARRY SC Bar# Defendant .... ~endant SC Bar# 

VI FORE, the Defendant is commited to the ~ State Department of Corrections, D County Detention Center, 

for a determinate term of J., 0 days/mont~~Jor O und_er the Youthful Offender Act not to exceed years 
and/or to pay a fine of$ ; prov1~t upon the service of days/months/years and/or payment 

of$ ; plus costs and assessments as applicable*; the balance is suspended with probation for - ---- - --
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which are incorporated by reference. 
l&J CONCURRENT or O CONSECUTIVE to sentence on: 
~ The Defendant is to be given credit for time served pursuant to S.C. Code § 24- 13-40 to be calculated and applied 
by the State Department of Corrections. 6 IJ.&11? 
D The Defendant is to be placed on the Central Rtgistry of Child Abuse and Neglect pursuant to S.C. Code § 17-25-135. 
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic 
Violence) to ship, transport, possess, or receive a firearm or ammunition. (\ ,r· 

SPECIAL CONDITIONS: 
0 RESTITUTI0N: 0 Deferred O Def. Waives Hearing 0 Ordered 

Total: $ _____ _ plus 20% fee: $ 
Payment Terms: 
0 Set by SCDPPPS 

Recipient: 

*Fine: 
§ 14-1-206 (Assessments 107.5 %) 
§ 14-1-21 l(A)(l) (Conv. Surcharge) 
§ 14- l-21 l(A)(2) (DUI Surcharge) 
§ 56-5-2995 (DUI Assessment) 
§ 56-1-286 (DUI Breath Test) 
Proviso 61.6 (Public Def/Probation) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14-1-213 (Drug Court Surcharge) 
§ 50-21-l 14(BUI Breath Test Fee) 
§ 56-5-2942(1) (Vehicle Assessment) 

3% to County (if paid in installments) 

TOTAL 

$100 
$100 
$12 
$25 
$500 
$25 
$150 
$50 
$40/ea 

$ 

$ 

$ /f)/) #!) 
$ 
$ 

$ 
$ 

$ 
$ 

$ JoP 75" 

C\e<kof Comt/Dcpulype,_V,?~ ~ .:::__f...jr,u..,i.~~~------­

Court Reporter: [J / // ~ 
SCCN217 (07/2016) Jl{ 

PTUP 
_ _ _ _ days/hours Public Service Employment 

Obtain GED 0 
Attend Voe. Rehab. or Job Corp. 
May serve 'NIE begining 
Substance Abuse Counseling D 
Random Drug/Alcohol testing D 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 

Other: i\- ,. ~ • - t;- L_ 
·i\a> (~1ili\\~1 \ifur" \l ·, 61-~ki 

D 

Presiding Judge 
Judge Code: 
Sentence Date: 
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t;T A'i'E OF SOUTH CAROLINA ) 

SPARTANBURG ) 
-------,,-,=----------) vs. ) 

COUNTY OF 
ST,lTE 

Genuine Truth Banner - ----------------- --) AKA: ----------------- -) 

SID#: 

27 ----) 
---- - - -) 

) 
) _________ ) 

*CDLYesO NoO CMVYesO NoO HazmatYesO NoO 
In disposition of the said indictment comes now the Defendant who was 
TO: Kidnapping / Kidnapping - Co u,.s7 <J/\lc. ~ ,; 3 ·~ 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: --=2~0::...:16:....:G-=S....:...42::...:0....:...5---'45---'4 ___ _ 

A/Vv#: 2016A4210103273 
Date of Offense: _8.::.:./.=.2.:..:9/.=.2..:..0:..:16:.__ ________ _ 
S.C. Code § : _16_-0_3_-0_9_10 _ _ _ _____ _ 

CDR Code #: _o_0_9_5 _ __________ _ 

SENTENCE SHEET 

/J, L, Ft1 £.D 
0 CONVICTED OF or IZ]PLEADS 

in violation of § 16-03-0910 of the S.C. Code of Laws, bearing CDR Code # 0095 -------0 NON-VIOLENT--~ VIOLENT : 'SERIOUS ~MOST SERIOUS QMandatory GPS(CSC D § 11-25-45 
w/minor 1st or Lewd Act) 

IZJ As Indicted, D Lesser Included Offense, D Defendant Waives Presentment to Grand Jury. (defendant's initials) 
t Negotiations or Recommendation, D Negotiated Sentence, D Recommendation by the State. 

/3031 <."- · ~ -- -- -·- .. 
SC Bar# Defendant 

---7 • ·) .,.....-:7 - -~ /,/7 .,.........,...,...... ~· -~ 
' A'.ttor-i%y"foi:oefendant 

·;::c,y:32 
SC Bar# 

FORE, the Defendant is commited to the t:i..... State Department of Corrections, D County Detention Center, 

for a determinate tenn of :) .. }) days/month years o O under the Youthful Offender Act not to exceed years 

and/or to pay a fine of$ ; provi at upon the service of days/months/years and/or payment 

of$ ; plus costs and assessments as applicable*; the balance is suspended with probation for 

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which are incorporated by reference. 
@ CONCURRENT or O CONSECUTIVE to sentence on: 
bl] The Defendant is to be given credit for tiin~ served pursuant to S.C. Code § 24-13-40 to be calculated and applied 
by the State Department of Corrections. 5· j ·J cthi,0 
0 The Defendant is to be placed on the Centra!Ukegistry of Child Abuse and Neglect pursuant to S.C. Code § 17-25- 135. 
P ursuant to 18 U.S.C Section 922,it is unlawful for a per son convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic 
Violence) to ship, transport, possess, or receive a firea rm or ammunition. 

SPECIAL CONDITIONS: 
Q RESTITUTION: 0 Deferred O Def. Waives Hearing 0 Ordered 

Total: $ ______ plus 20% fee: $ 
Payment Tenns: 

0 Set by SCDPPPS 

Recipient: 

*Fine: 
§ 14-1-206 (Assessments 107.5 %) 
§ 14-1-21 l(A)(l) (Conv. Surcharge) 
§ 14-l -21 l(A)(2) (DUI Surcharge) 
§ 56-5-2995 (DUI Assessment) 
§ 56-1-286 (DUI Breath Test) 
Proviso 61.6 (Publ ic Def/Probation) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14-1-213 (Drug Court Surcharge) 

§ 50-21 - l 14(BUI Breath Test Fee) 
§ 56-5-2942(1) (Vehicle Assessment) 

3% to County (if paid in installments) 

TOTAL 

$100 
$100 
$12 
$25 
$500 
$25 
$150 
$50 
$40/ea 

$ 
$ 

$ I OQ.d) 
$ • 

$ 

$ 
$ 

$ 
$ 

$ 37~ 

$ Id£ ]5"" 

Clerk of Court/ Deputy Cle~¢·v 

Court Reporter: _,_,b>«...,...., +~..µ,.~-~--- 75==---------­
SCCN21 7 (07/2016) 

PTUP 

____ days/hours Public Service Employment 

Obtain GED D 
Attend Voe. Rehab. or Job Corp. 

May serve Vv /E begining 

Substance Abuse Counseling 0 
Random Drug/Alcohol testing O 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 

Other: . ~ tt . b 
l\Qi Ciii1\'Vi~{1i u ~N" Qi (ji~ 
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ST A TE OF SOUTH CAROLINA ) IN THE COURT or GENERAL SESSIONS 

COUNTY OF SPARTANBURG ) ) 
· STATE VS. ) 

Genuine Truth Banner 
INDICTMENT/CASE#: 2016GS4205453A 

A/W#: 2016A4210103277 ______ _.;;:..;;,.:.;.;;;;.;;.;.;....;.;;.;;;,;;;.;..;,;;;..;...._ ______ ) 

AK.A: -----------------} Date of Offense: .....:8::./2::;:,:9;..:.;12:.:0.1.;.6 ________ _ 

Race: BLACK Sex: M Age: 27 ) S.C. Code § : ....;;..;16.....; .. o..;..3·..;.09.....;l;..;..0 _______ _ 

00~ ) CDR Code #: 0095 -------------~~ ) 
City,State,Zip: ) 
DL#: SID#: ) 
*COL YesO NoO CMVYesD NoD HazmatYesD NoO 
In disposition of the said indictment comes now the Defenda t who was 
TO: KidnappinJt / Kidnappinp; - N TWO ;J. 

SENTENCE SHEET 

Al.F#,u:, 
0 CONVICTED OF or IXIPLEADS 

in violation of § 16-03-0910 of tho S.C. Code of Laws, bearing CDR Code# _0_0_9S __ _ 
0 NON-VIOLENT-~ VIOLENT r JSERIOUS ~MOST SERIOUS 0Mandatory GPS(CSC O § 17-25-45 

w/minor 1st or Lewd Act) 
(XI As Indicted, OLesser Included Offense, 0Dcfendant Waives Presentment to Grand Jury. (defendant's initials) 

VJit'lnnut Negotiations or Recommendation, 0 Negotiated Sentence, D Recommendation by the State. 

/3'.31 -:.:: -· ..... ~_L~~ :Zoo/3:2 
SC Bar# Defendant ~fendant SC Bar# 

w~c;l'\.CFORE, the Defendant is commited to the lxJ State Department or Corrections, D County Detention Center, 

for a detenninate tenn of 10 days/month~~r D under the Youthful Offender Act not to exceed years 
and/or to pay a fine of$ ; provi~~pon the service of days/months/years and/or payment 

of$ ; plus costs and assessments as applicable•; the balance is suspended with probation for -------

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which are incorporated by reference. 
~ CONCURRENT or O CONSECUTIVE to sentence on: 
ll The Defendant is to be given credit for.time~rved pursuant to S.C. Code § 24-13-40to be calculated and applied 
by the State Department of Corrections. 6' f <2 c 
0 The Defendant is to be placed on the Central gistey of Child Abuse and Neglect pursuant to S.C. Code § 17-25· 135. 
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted or a violation of Section 16-25-20 or 16-25-65 (Domestic 
Violence ) to ship, transport, possess, or receive a firearm or ammunition. 

SPECIAL CONDITIONS: 
0RESTITUTION: D Deferred O Def. Waives Hearing D Ordered PTUP 
Total: $ plus 20% fee: $ 
Payment Terms: 
0 Set by SCDPPPS 

Recipient: 

•Fine: 
§ 14·1-206 (Assessments 107.S %) 
§ 14-1-21 l(A)(l) (Conv. Surcharge) 
§ 14·1·21 l(A)(2) (DUI Surcharge) 
§ 56-S•299S (DUI Assessment) 
§ S6· J •286 (DUI Breath Test) 
Proviso 61.6 (Public Def/Probation) 
§ 14-l-212 (Law Enforce. Funding} 
§ 14-1-213 {Drug Court Surcharge) 

§ 50-21-l 14(BUI Breath Test Fee) 
§ 56-S-2942(1) (Vehicle Assessment) 

3% to County (if paid in installments) 

TOTAL 

$ 
$ 

$100 S /Ct},t(J 
$100 $ 
$12 $ 
$25 $ 
$S00 $ 
$25 $ (%()}) 
$150 $ 
$SO $ 
$40/ea $ -$-~-,-15' __ _ 

Clerk of Court/ Ocpuf'.,Clc~f ~ 
Court Reporter: 

SCCA/217 (07/2016) 

____ days/hours Public Service Employment 
ObtainGED 0 
Attend Voe. Rehab. or Job Corp. 
May serve W /B begining 
Substance Abuse Counseling D 
Random Drug/ Alcohol testing D 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts. of$ beginning 

$ paid to Public ,Pefender Fund 
Other: · • .J-" 
w C0J,~ w Ku ,r~,)J 

D 

Presiding Judge 
Judge Code: 
Sentence Date: 

, ~ . . .. ... · 
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STATE OF SOUTH CAROLINA } 

COUNTY OF SPARTANBURG 1 
STATE VS. ) 

Genuine Truth Banner ______ ...-:;;.;.::;;,;;;..;;;;...;;;.;.~;...._------) 
A~ ) 
Race: BLACK Sex: M Age~ 27 ) 

DOBF ---- ) 
Address: ) 
City,State,Zip: ) 
DL~ SID#: ) 
*CDLYesO NoO CMVYesD NoO HazmatYesO NoO 
In disposition of the said indictment comes now the Defendant who was 
TO: Kidnappinjt / Kidnapping - (!.t,ut'IT o t4£ LI) 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: 2016GS4205453 

A/'N#: 20161\4210103275 
Date of Offense: ....:8~12::.:::9~12:.;::0.:.;16=----------
S.C. Code § : _..;;..;;16;....-0;..;.3..Q...;..;;...91;...0 _______ _ 

CDR Code#: ___;;0...;..09.;;...;5;.._ _________ _ 

SENTENCE SHEET 
AL.Fl)JU) 

0 CONVICTED OF or IXJPLEADS 

in violation of § 16-03-0910 of the S.C. Code of Laws, bearing CDR Code# _0_0_9S __ _ 
0 NON-VIOLENT-IX) VIOLENT 1 SERIOUS gJMOST SERIOUS 0Mandatory GPS(CSC 0§17-25-45 

w/minor 1st or Lewd Act) 
· ted, OLcsser Included Offense, ODefendant Waives Presentment to Grand Jury. (defendant's initials) 

1Y11lualt.~1t Negotiations or Recommendation, O Negotiated Sentence, O Recommendation by the State. 

/3039 ~----·-----· .. ··· ~~-~ 7k~f.3a 
SC Bar# Defendant ;. A~iDefendant SC Bar# 

:.-·,/ 

W FORE, the Defendant is ~~mmited to the ~-· . 1K] State Department of Corrections, O County Detention Center, 

for a determinate tenn of 2 LJ days/month yeai: or D. under the Youthful Offender Act not to exceed years 
and/or to pay a fine of$ ; provid t upon the service of days/months/years and/or payment 

of$ ; plus costs and assessments as applicable*; the balance is suspended with probation for -------
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which ere incorporated by reference. 
fiJ CONCURRENT or O CONSECUTIVE to sentence on: 
i(l The Defendant is to be given credit for tun~ served pursuant to S.C. Code § 24-13-40 to be calculated and applied 
by the State Department of Corrections. 5' / l (ll.~4, 
D The Defendant is to be placed on the Central legistry of Child Abuse and Neglect pursuant to S.C. Code § 17-2S-13S. 
Punuant to 18 U.S.C Section 922,it is unlawful for a person convicted ofa violation of Section 16-25-20 or 16-25-65 (Domestic 
Violence ) to ship, transport, possess, or receive a firearm or ammunition. 

SPECIAL CONDITIONS: 
0RESTITUTION: D Deferred O Det Waives Hearing D Ordered PTUP ···;v._.: 

Total: $ plus 20% fee: s 
PaymentTenns: ---------------
0 Set by SCDPPPS ------------

Recipient: 

*Fine: 
§ 14-1·206 (Assessments 107.S %) 

§ 14·1·211(AX1) (Conv. Surcharge) 
§ 14-l-21 l(A){2} (DUI Surcharge) 
§ S6-S-299S (DUI Assessment) 
§ 56-l-286 (DUI Breath Test) 
Proviso 61.6 (Public Def/Probation) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14-1-213 (Drug Court Surcharge) 

§ S0-21 • J l 4(BUI Breath Test Fee) 
§ 56-5-2942(1) (Vehicle Assessment) 

3% to County (if paid in installments) 

TOTAL 

$ 
$ 

s 1 oo s /Oil lflJ 
$100 $ 
$12 $ 
$2S S 
$S00 $ 

$2S $ tfl~(!{) 
S1SO $ 
$50 $ 
$40/ea $ ------s :3 .72: 

Clerk of Court/ Deputyperk fi A~-·. ~..-~~~=-------
Court Reporter. £l.. ///p~~ 
SCCA/217 (07fl016) T 

____ days/hours Public Service Employmetit 

ObtainGED 0 
Attend Voe. Rehab. or Job Corp. 
May serve W /E begining · ··.·· 
Substance Abuse Counseling O . · ·. ~· ·: 

' ' ..... 
Random Drug/ Alcohol testing D ... · 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 
Other. . t- r.1- tt,- . , 
M ~'tUi w& U ,t&At( 

D 

Presiding Judge 
Judge Code: 
Sentence Date: 
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STATE OF SOUTH CAROLINA ) IN THE COURT O.F GENERAL SESSlbNs 

COUNTY OF SPARTANBURG ) J _______ ...._;,. ______ ) 

STATE VS. INDICTMBNT/CASE#: 20l6GS420S4S 
~~-----G_en_uin_e_'Ii_ru_th_B_ann_er ______ ~ A/W#: 2016A4210103279 
AKA: ----------------) DatoolOft'ense: _8/l_~_'l'J._0_16 ____ _..... __ _ 
Race: BLACK. Sex: M Age: 27 S.C. Code § : 16-23..0490 
DOB:, ) ---------....---

) CDRCode#: OS49 
Addms: -----------1---
City,State,Ztp: ~ SENTEa1CE SHEE.,.. 
DL#: SID#: ) "' , • 
•CDL YesO NoO CMVYesO NoO HazmatYesO NoO _,, /II. 
In disposfdon ofdlo said Indictment comes now du, Defendant who was oh D CONVICTED OF or (XIP...._,.u.,,g 
TO: We&l'ons / Possession of weapon durfnR violent crhnD. lf not also sentenced to lifo without parolo or death • Cou 

iQ violation or § 16-23-<>490 otthe S.C. Codo of Laws, bearing CDR Code# 0'49 
131 NON-VlOLEN19-0 VIOLENT 0SERIOUS 0MOSTSERIOUS 0ManclatoryQPS~(CS~C--. ..L 

w/minor 1st or Lewd Act) 
1K) As Indicted, OLcsscr lacludcd Offense:. QDefcndant Waives Pracmtmad to Gmnd Jury. (d 
~ t Negotiations or Recommendation, 0 Negotiated Sentence, 0 Recommendation 

J3o31 ~ ~, ~ 
SC Bar# Defendant ~oyforDef'~ 

WR'd.JK:1:ioRE. lho Defendant Is commited to the IIf State Department or Corrections, 0 Couaty Dtten 11 Ce111er, 

fora detenninata term of S daysfmonthsQ or O under the Youthful Offender Act not to exceed years 
, ond/or to pay a tlno of$ ; provid~at upon the service of days/months/years and/or a)1nenl 

of$ ; plus costs and assessments as applicable•; the balame is suspended with probatlonfor ___ ..._ __ _ 

montbslyears and subject to South carolina Department of Probation, Parole and Patdoa Services standard conditions of 
probation, which are fncotporated by reference. 
ii CONCURRBNT or O CONSECUTIVB io sentence on: 
gJ The J)efendant Is 10 be given cndlt (9J:l!ierved punn1ant to S.C. Code § 24-13-40 to bo calculated and ap Ued 
by the State DeparUnent of Concctiou. 6, ..1. 
O The Defendant Is 10 bo placed on tho Central egistry of Child Abuse and Neglect pursuant to S.C. Code fi 17·2S·I35. 
Pursuant to 18 U.S.C Sedlon 922,11 is unlawful for a persoa convicted or a violation of Section 16-25-20 or 16-25·65 (Domestie 
Violence) lo shlPt transport, possess, or receive a firearm or ammunition. 

SPECIAL CONDITIONS: 
(JR,ESTJTUJ10Ns O Dd'crnd O De£ Walflt Uearlnc D Ordered PTUP 
Total: S plus 20% rec: S ---- ____ days/boms Public Service Emplo ent 

Payment Terms: -------------- Obtain OED 0 
0 Set by SCDPPPS ------------- Attend Vee. Rehab. or Job Corp. 

Recipient ----------------
•rme: 
§ 14,.1-206 (AssessmcnlS 107.3 %) 
§ 14-1•21 l(A)(l) (Conv. SUlchargc) 
§ l4•1•21 l(A)(2) (DUI Suschargc:) 
§ 56-S-2995 (DUI Assessment) 
§ S6-l•286 (DUI Brecth Tcsl) 
Proviso 61.6 (Publlc Def/Psoballon) 
6 14.1-212 (Law Enforce. F\mdlng) 
§ 14*1·213 (Drug Court Sun:harge) 
§ j0-21-11.f(BUI Breath Tostfee) 
§ $6•S•2942(J) (Vehlc:lc Assessment) 

3% to County (if paid in installments) 

TOTAL 

s 
s 

$JOO $$ lflt'Ut> 
$100 
$12 S 
$25 S 
$500 $ 

$25 $ $#2 
$ISO $ 
$SO $ 
$40/ca S -s~~-,-w---

s 1¥25' 

C1et1cofCourt/~puty€1~erkr ~ 
CowtRepoJ1Cr. ..,.hw....s.-~C:::::.*-~--~------­
SCCA/217 (071l(U6) 

May serve W/E beginfng 
Substanee Abuse Counseling D 
Random Dtugf Alcohol testina D 
Fine may be pd. ia equal, consecutive weekly. nlbly 
pints. of$ bcghming 

$ paid co Public Defender Fun I 
Other. 

O Appointed PD or~PIPrfef,SW!r gr,jlUIY1J'­

Provfso 61.6 ll!Cit~~~VPJdj{ 
duringpm 
myothet e 

Presfdi111 Judge 
Judge Code: 
Sentence Date: 
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STATEOFSOU'IHCAROLINA ·, ) . INTRECOURTOFGENERALSHSS INS 
COUNTY OF SPARTANBURG ) l STATE __ ___,;;;.;..,;...,.V~S.---,;.._ _____ ) INDICTMENT/CASE#: 20l6GS420S452 

________ a_en_u_iu_o_Tru __ th_B_1UU1 ____ er~,.._---- ~ AJW#: 2016A42101 3278 \ 

AKA; ----------------~ DateofOffense: -:812::;.::;.::9 ... f'JJJ-.:6~---~---
Race: BLACK Sex: M Age: 27 ) S.C. Codo § : ....... 16-..... 1 .... 1-0_3_3..;.:0(:;:;,.;;A~) ----"----
DOB: -[ ) CDRCode #: ___ 0 .... 13 .... 9 _________ _ 

Ad~ ) 
Ctty,Stato.!lp: ) SENTENCE SHEET 
DL#: SID#: ) .. , 

In disposition of die said indiGtment cx,mes now the Dofenclant who was I\)"' CONVICTED OF or 
•CDL.VnO NoO CMVYesO NoO HamatVcsO NoO ~ 

TO: Rob!!7 / Armed Robbery. robbery while armed orallc,.edly armed • <leadly !!8f'OR - Ct.? afflT t:,HE..~~'--

in violation of § 16-11-0330(A) of tho S.C. Code otl..awt, bearing CDR. Codo# 0139 .. 
0 NON-VlOLSNT-)m VIOLENT 0SBIUOUS !29MOST SERIOUS 0Mmidatory GPS(CSC 

.. ... w/minor 1st or Lewd Act) 
mJ As mdi ed. DLesser Ineluded Of?C11Se, On.fcndant Waives Presentment to <hand Jusy. (cleft dam's Jnftl4Js) 
l!) · egotlations or Recommendation, 0 Negotiated Sentence, D Recommendation the State.. 

,s,31 ~ a .. r"?~ 
!c Bari ~efetidam ~ CiJeremiaiit 

WHB RE, the Defendant is commited to the~ State Departmeat of Comcttons, D County Detendo 

for a detenninate term of ~'l) days/month years • 0 under the Yoathl\Jl Offender Act not to exceed 
-+--

and/or to pay a fine of$ • provi upon the service or days/months/years and/or 

of S ; plus costs and assessments as applicai>le•i the balm:e is suspended with probation for ----+----
months/years and subject to South Carolina Department of Probation. Parole and Pardon Services standard conditlcns of 
probation. which aro Incorporated by reference. 
I&\ CONCURRENT or O CONSECUTIVE to sentenco 011: 

Kl The Dctcndant ls co be given credit Corti~ pursuant. to S.C. Code § 24-13-40 to be calculated and appl d 
by the State Department of Corrections. 51 ~ 
O Tho Do!ondant is to bo placed on the Central gistry or Child Abuse and Neglect pursuant to S.C. Code § 17•25• 133. 
Pursuant to 18 U,S.C Section '22,lt Is unlawftal for a penoa ~Ylctcd or a vloladoa of Secttin 16-25-20 or 1'9-25-65 
Violence ) to ship, transport, possess, or rccclvo a firearm ur ammanitlcm. 

SPECIAL COND1TIONS: 
0RESTITUTION: 0 Dd'crnd D Def. Wams Hearin& 0 Ordmd PTUP 

Total: S plus 20% feo: S ---­

Payment Terms: --------------
0 SetbySCDPPPS -------------

Recipient ----------------
•Fine: $ 

___ days/hours Public Service EmpJoym 
ObtaJnOBD D 
Attend Voe. Rehab. ot Job Corp. 
May serve W/E begmiag 
Substance Abuse Counseling D 
Random Drug/Alcohol testing O 

matlc 

g 14-1-206 (Aacssments 107.5 %) 
§ 14-1·21 l(A)(J) (Conv. Surdm&o) 
§ t4a1•21 l(A)(2)(DUI ~barge) 
§ 36-S.299~ (DUI Assessment) 

s 
S 100 S /1)/J, I{) Pine may be pd. 1n equal. consecutive weokly/mo ly 

pmlS. of S beginning 

§ ss.1 .. 2a, eout Breath Test) 
Proviso 61.6 {PubUc Dd1Proballon) 
§ 14-1-112 (LawEnfbrcc. Funding) 
§ l 4·1·213 (Divs Court Sutdlarge) 
§ S0•2l•l t4(DUI Broarh Test Fco) 
§ ''-'·2942(J) (Vehlclo Asseamenc) 

3% to Countf (if paid in installments) 

TOTAL 

$100 S 
$12 S 

S paid to Public Defender Fund ' . 
$25 S 
$500 $ 
$2., $ &ii@ 
SUD $ 
$50 S 
$40/ea _s ____________ ~ 

$ .;3,1;: D h .;1 ,... . 
: . 

• :,t 
iJS:. 

~r:=,~h,.C,..U~4!¥~-------
:t 

Presiding Judge _._-1,1,,,, ...... __.,,........_ ____ J • 
Judge Coder; --'iilliillli._J.1-.,1,--------h~ 
Sentence Date: , · ~ 

SCCN11'7 (07/2016) ,. . ·,:~ 
, .• ~ .. J• 
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STATE OF 

COUNTY OF 
STATE 

UTH CAROLINA ) 

SPARTANBURG ) ------.,,..,=-,----------) . vs.· ) 
Genuine Truth Banner 

7A~KA7 :---+---~.;.;.;__~;;.:._...;,.=.;.;:,.:__ _____ ) 
------------------) 

27 ----) 
------) 

) 
) 

. ) 
•CDL YesO oO CMV Yes D NoD Hazmat YesO NoO 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: 2016GS420545 lA 

A/W#: 20 l 6A42 l 0203086 
Date of Offense: 8f.l9!2016 _...;;;.;..........;.. ....... ________ _ 
S.C. Code § : 16-l l-0380(A) --------------
CDRCode#: 0257 ---------------

SENTENCE SHEET 

A~~ 
In disposition o the said indictment comes now the Defendant who was O ~PLEADS 
TO: Robbery/ tcrµig bank, depository or bldlit and loan association with intent to steal - Count Tw 

in violation of § 16-I J!Q380(A) of the S.C. Code of Laws, bearing CDR Code# 257 
NON-VIO ENT-~ VIOLENT l8SERIOUS 0MOST SERIOUS OMandatory GPS"'"'(""'c-=-sc:-----0§ 17-25-45 

w/minor 1st or Lewd Act) 
ed. O Lesser Included Offense, O Defendant Waives Presentment to Orand Jury. (defendant's initials) 

Ul'l,th~r~ Negotiations or Recommendation, D Negotiated Sentence, ~ Recommendation by the State. 
~ e:} ~c.U .. R,E.JJ"r" I .;)~3, .-z ~~ - 7vY.,;,.2 

SC Bar# Defendant ...Attriffieyforefei(ant SC Bar# 

e Defendant is commited to the ~ State Department of Corrections, D County Detention Center, 

l.o days/months~or O under the Youthful Offender Act not to exceed years 
: provid~t upon I.he service of days/months/years and/or payment -----

; plus costs and assessments as applicable•; the balance is suspended with probation for ----+--· ---------
months/years an subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, whic are incorporated by reference. 
~ CONCU NT or O CONSECUTIVE to sentence on: 
~ The Defend tis to be given credit for t!me~erved pursuant to S.C. Code § 24-13-40 to be calculated and applied 
by the State Dep ent of Corrections. S I l (Y.ll(} 
D The Defend t Is to be placed on the Central Rlrgistry of Child Abuse and Neglect pursuant to S.C. Code § 17-25-135. 
Pursuant to 18 .S.C Sei:tlon 922,it ls unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic 
Violence) to sh p, transport, possess, or receive a firearm or ommunltlon. 

SPECIAL CONDITIONS: 
ORESTITUTIO O Deferred O Def, Waives llcarlni; D Ordmd PTUP 
Total: $ plus 20% fee: $ --+---

Recipient: 

•Fine: 
§ 14-1-206 (Asses mcnts 107.S %) 
§ 14-1-21 !(A)(l) onv. Surcharge) 
§ 14-1-l I 1(A)(2) Ul Surcharge) 
§ S6-S-2995 (DU Assessment} 
§ 56-l-286 (DUI rcath Test) 
Proviso 61.6 (Pub! c Def/Probation) 
§ 14· 1· 212(Law nforcc. Funding) 
§ 14-1-213 (Drug ourt Surcharge) 
§ S0-21-114(BU1 rcath Test Fee) 
§ 56·5·2942(]) (V hlclc Assessment) 
3% to County ( fpa!d in installments) 

TOTAL 

Court Reporter: 

SCCN217 (07/201 ) 

$100 

$100 
$12 
$25 
ssoo 
$25 
$150 
sso 
$40/ea 

$ 
s 
$ /()0.d) 
$' 
$ 

s 

$ 
$ 

____ days/hours Public Service Employment 

ObtainGED D 
Attend Voe. Rehab. or Job Corp. 
May serve W/E begining 
Substance Abuse Counseling D 
Random Drug/ Alcohol testing D 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts. of$ beginning 

' ..... ... ~. 

$ paid to Public Defender Fund 

Other. ~ ~ 

hD Curiw1 lt}it,V16ii~ 

D 

Presiding Judge 
Judge Code; 
Sentence Date: 

-:,:. 
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r"• ... 

STATE OF SOUTH CAROLINA ) . lN THB COURT OF GENERAL SESS ONS 

COUNTY OF SPARTANBURG ) . 
STATB VS. ~ INDICTMENT/CASE#: 2016GS4205451 
_______ ...;;;O~en_u;.;.;;ln;..;..e .... T~ru~th;...;.B.;...an ... n __ e __ r _____ ) A/W#: 2016A4210103272 

AKA: -----------------) Date ofOtrcnse: _8/2;;;.;..;;;;;.;9_.;fl;;;..;0;.;.1 .... 6 ____ -+-----
__ 2_7 __ ) S.C.Code § :_·_16 ... • .... 11~·0;.;.3.;..30,;,.:,(A_l;..._ __ _.,_ __ _ Race: BLACK Sex: M 

1.-..----- ) CDR Code#: _0_13....;.9 ______ -""' __ _ 
) 

SENTENCE SHEET 
ID#: ~ 

•cDLYesO NoD CMVYesD NoD HB7.DlatYes0 NoO ~ 
In disposidon of the said Indictment comes now the Dafcndant who was ~ CONVICTED OF or IXJPL 
TO: Robbery/ Armed Robbery. robbery while anned or alteitedly armed wi1h a deadly weapon - (!a UAJT oAJ~ 

in violation of 6 .!f:!.!-0330(A) of the S.C. Code of Laws, bearing CDR. Code# _01~3-9 ___ ..L. __ _ 

0 NON-VIOLENT IXI VIOLENT QSERIOUS IK)MOST SERIOUS 0Mandatory GPS(CSC 
w/minor 1st or Lewd Act) 

As lndi cl, QLesser Included Oftcnsc, 0Dcfcndant Waives Presc:ntment to Gramf Iwy. (de 
l!)\lt Negodations or Recommendation, D Negotiated Sentence, D Recommendation 

/3(}31 2- ,,,/ ~ 
SCBar# Defendant ~~ 

WHE FORE, the Defendant is commited to the 111 State Department of Corrcc:tions, D County Delenti n Center, 

for a determinate tenn of ~ 0 days/monthslt:rr O under the Youthful Offender Ad not to exceed years 
and/or to pay a fine of$ ; provid~upon the service of days/months/years and/or ayinent 

of S ; plus costs and assessments as applicable*; the balance is suspended with probation for ___ ......, __ _ 
monlhs/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard condidons of 
probation, which are incorporated by reference. 
&I CONCURRENT or O CONSECUTIVE to sentence on: 
~The Defendant is to be given credit for !!m?irved pursuant to S.C. Coda § 24-13-40 to be calculated and ap lied 
by the State Department ofComctions. 5 J.i, 
O The Defendant is to be placed on the Central egistry of Child Abuse and Neglect pursuant to S.C. Code §J7-2S-13S. 
Pursuant to 18 U.S.C Section 922,lt Is unlawful ror a person eonvfcted or a violation or Section 16-2!-20 or 16-25-65 (Domestic 
Vlolenc:e) to ship, transport, possess, or receive a firearm or ammunition. 

SPECIAL CONDITIONS: 
ORESTJTUTION: 0 Deferred D Def. Waives Hcarln1 · 0 Ordered PTUP 
Total: S plus 2001' fee: S ---­

Payment Tenns: ---------------
0 Set by SCDPPPS 

Recipient: ----------------­
•Fine: 
§ 14·1·206 (Assessments 107.5 %) 
§ 14•1-21 l(A)(l) (Conv. Surcharge) 
§ 14-J-211(A)(1)(DUI Surdtargc) 
§ S6-S.299S (DUI Assessment) 
§ 5~1-286 (DUI Breath Test) 
Proviso 61.6 (Public Dc0Probation) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14·1-113 (Drug Coun Surchargo) 
§ 50-21-114(BUI Breath Test Fee) 
§ ,6-S-2942(J) (Vehicle Assessment) 

3% to County (if paid in installments) 

$ 
$ 

s100 s lQPd> 
SIOO S 
$12 $ 
$2S s 
ssoo $ 

f.~o ;~~4 
$SO $ 
$40/ca $ ........ S-5_2_6' __ _ 

TOTAL 

ClcrkofCourt/DepU1)'S:lmkifi~<t0?'/ 
Court Reporter: - • .P.h._.,_~4::ll,ijr,&,-M~"-------------
SCCA/2.17 (0712016) 

---- days/hours Public Service Bmpl ent 
ObtainGED D 
Attend Voe. Rehab. or Job Corp. 
May servo W/E beginfng 
Substance Abuse Counseling D 
Random Drug/Alcohol tesdng D 
Fine may be pd. in equal, consecutive weeldy/m nthJy 
pmts. of S beginning 

S paid to Public Defender Fund 

D 

Presiding Judge 
JudgeCodo: 
Sentenco Date: 
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