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STATE OF SOUTH CAROLINA
In the Court of Appeals R '8
APPEAL FROM RICHLAND COUN'E{&_ Koy 05 N
Court of Common Pleas 000” ' 2020

| 0)'40 |
The Honorable Doyet A. Early, III Circuit Court Judge pey :
The Honorable L. Casey Manning, Circuit Court Judge J

Appellate Case No. 2018-002229

RUSSELL L. BAUKNIGHT, as Trustee of The James Brown 2000 Irrevocable Trust
and the James Brown Legacy Trust, as Personal Representative of the Estate of James
Brown, and on behalf of Alan Wilson, in his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown, individually and on behalf of her minor child,
James B. II; Daryl J. Brown, individually and on behalf of his minor child, Janise B.;
Lindsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N.
Brown, individually and on behalf of her minor child Sydney L. And Carrington L.;
Tonya Brown; Venisha Brown; Larry Brown; and Terry Brown

And

ALAN WILSON, in his capacity as Attorney General of the State of South Carolina;
Tommie Rae Brown, individually and on behalf of her minor child, James B. II; Daryl
J. Brown, individually and on behalf of his minor child Janise B.; Lindsey Delores
Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N. Brown, individually
and on behalf of her minor child Sydney L. and Carrington L.; Tonya Brown; Venisha
Brown; Larry Brown; and Terry Brown, Respondents.

v.
Adele J. Pope, and Robert L. Buchanan, Jr., Defendants,

Of whom Adele J. Pope is Appellant.

MOTION FOR JUDICIAL NOTICE AND EXPEDITED
CONSIDERATION OF APPEAL BASED ON
ATTORNEY GENERAL’S OCTOBER 2020 PUBLIC RELEASE OF
DOCUMENTS BEARING ON CRITICAL ISSUES HEREIN




Based on documents publicly released under FOIA for the first time by the Attorney
General of South Carolina [“AG” or “Attorney General”] in October 2020 [the “AG’s October
2020 Documents”], and actions of Respondent Tommie Rae;' her counsel, including the law firm
of Sweeny, Wingate and Barrow, P.A. [“SWB”]; and others since June 17, 2020, Appellant
respectfully moves this Court for judicial notice pursuant to Rule 201 SCRE of the following

documents:

a. Appellant’s Motion to Supplement the Record filed in the South
Carolina Supreme Court [“Supreme Court”] on October 15, 2020,

in Petition for Certiorari Case No. 2020-1383, formerly South Carolina
Court of Appeals [“CA”] Case No. 2017-1899 [Exhibit 1];

b. Appellant’s Motion to Supplement the Record filed in CA Case No.
2020-000967 on October 14, 2020 [Exhibit 2];

c. Plaintiff’s Brief Regarding Issues for 11/2/20 Hearing, Richland County Case
No. 2010-CP-40-4900 [“Richland 4900} [Exhibit 3]; and

d. Memorandum of Attorney General for 11/2/20 Hearing, Richland 4900.
[Exhibit 4].

Appellant further moves for expedited consideration of this appeal, which is now ready
for consideration by this Court.

The grounds of this motion are that the AG’s October 2020 Documents, with undisputed
facts in the record in this appeal, confirm that for at least 7 % years SWB, with clear knowledge
that it had no legal authority to do so, has used the prestige and power of the State/Attorney
General to benefit Tommie Rae and SWB’s other private clients. Under Rule 201(b) the facts

revealed by the AG’s October 2020 Documents are not subject to reasonable dispute and their

! To avoid confusion, all relatives and claimed relatives of entertainer James Brown are referenced
herein by their first names. Tommie Rae has been identified in various pleadings filed by
Respondents as having the last name Brown, Hynie and/or Hynie Brown.
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accuracy is verified because the AG has publicly released documents to clarify his own positions
at the relevant time.

The AG’s October 2020 Documents show that SWB and other lawyers who were paid
$375 to $500 an hour to work for Respondents Legacy Trust have concealed the important facts
shown in the October 2020 Documents for at least 7 % years. [ Exhibit 2 -1, p. 872].

The AG’s October 2020 Documents do not answer all of the questions in this pretrial
appeal, but they have a direct, material impact on each question presented.

As set out more fully in the following memorandum, the relief sought herein may help end
7 Y% years of SWB’s use of the prestige of the AG’s office to help Tommie Rae and those aligned
with her conceal public and nonconfidential documents to damage Robert Buchanan, Jr. and
Appellant. Both justice and judicial economy will be served by the Court’s granting the requested
relief. |

Memorandum in Support of Judicial Notice and an Order Expediting Appeal

The AG’s October 2020 Documents are Material and Essential to this Appeal

The indisputable facts revealed by the AG’s October 2020 Documents directly impact
each issue in this appeal of a summary judgment order and various other orders issued in Richland
4900 prior to the conclusion of discovery. The facts contained in the April 24, 2013 letter of Chief
Deputy AG John Mclntosh, the primary subject of this motion, directly impact each issue in this

appeal. [Exhibit 1-F, p. 35; 2-G, p.78] Those issues are:

2 The fee schedules of Bauknight and other parties to the AG’s 2008 settlement were filed with
the Honorable Doyet A. Early, III, in 2009 and in the clerk’s office. In March 2010 Judge Early
issued an order finding that they were nonconfidential and directed that they be released by the
clerk, but they could not be found in that office. Bauknight’s Schedule of Compensation as
fiduciary of the Legacy Trust for himself and his Nexsen Pruet (NP) lawyers, issued in 2008, was
released by the AG in October 2020 for the first time.[Exhibit 2-1, pp. 86- 88]
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1. Did the lower court err in failing to dismiss the Richland 4900 complaint?

2. Did the lower court err in granting Respondents AG, Tommie Rae, Legacy
Trust and other Legacy Trust beneficiary-owners summary judgment ?

3. Do the orders issued by the lower court after the May 29, 2013 announced
plan of Tommie Rae and Levenson to disregard Wilson v. Dallas 403 S.C. 411,
743 S.E.2d 746 (2013) and reinstate the AG’s 2008 settlement violate Appellant’s
Due Process rights?

The AG’s October 2020 Documents could not have been presented to this, or any court,
earlier. They were not produced By SWB in discox;ery or the AG under FOIA despite valid
discovery requests and multiple FOIA requests and rulings between 2011 and 2015.

The AG Failed to Release the Do'cumenfs Until the Final Tommie Rae Ruling

The AG finally released the public October 2020 Docﬁments undef FOIA just two months
after the Supreme Court of South Carolina finally rejected — fbf the second time — many of the
claims the AG, Tommie Rae and Russell Bauknight “on behalf of” both the AG and Tommie Rae,
have made since 2010 in the never-amended Richland 4900 Compléint. Those claims include:

1. The incorrect claim that termiriation rights under the U.S. Copyright Act are all
Wilson v. Dallas was about.

2. The incorrect claim that James Brown’s Estate and 2000 Trust have no corpus
to speak of. -

3. The incorrect claim that Peter Afterman, Tommie Rae’s termination rights
consultant since 20132, properly valued Brown’s music empire at $4.7 million.

4. The incorrect claim that Brown’s 10,000 items of tangible personal property and
his right of publicity are worth zero, or near zero, as determined by Afterman.*

5. The incorrect claim that Tommie Rae’s elective share claim is a “slamdunk.”

3 See Declaration of Afterman, filed 9/4/20, Ex. 2-A, pp 63-64.

* Although the AG has claimed in one FOIA case that nobody in the AG’s office reviewed the
Afterman claimed $4.7 million, the AG used it to accuse Buchanan and Appellant of a federal
felony. . - :



6. The incorrect claim that the AG’s 2008 settlement which gave Tommie Rae
about $1 million a year and % of Brown’s charity for half of her termination
rights and those of her son James, if any, was good for Brown’s charity.

7. The incorrect claim that without the AG’s 2008 settlement there will be nothing
in Brown’s charity by 2023.

6. The incorrect claim that it is good for James Brown’s charity to “stipulate” that
Tommie Rae is his spouse.

7. The incorrect claim that it was good for James Brown’s charity in 2008 for the
AG to stop the estate’s DN A-testing protocol and declare 6 Will/Trust contestants
as Brown’s children and heirs under the Copyright Act.>
8. The incorrect claim that the Afterman $4.7 million value “proves” that the AG’s
2008 settlement saved taxes, even though it shifted about $1 million a year and
nearly 1/3 (31%) of Brown’s “I Feel Good” charity out of the charity and over
to a taxable trust for Forlando and others.
The AG’s October 2020 Documents Confirm SWB’s FOIA Disruption Since 2012
The AG’s October 2020 Documents provide valuable, reliable facts about AG’s 9 ' year
FOIA noncompliance, and SWB’s use of the prestige of the State/AG to coordinate FOIA
disruption and noncompliance with discovery abuse and disruption in Richland 4900.
The primary public documents withheld under both FOIA and Richland 4900 discovery
are: the Wingate Contract to bring Richland 4900; the Legacy Trust and its January 2011
amendment; Tommie Rae’s handwritten admissions about her bigamous 2001 ceremony with
Brown; and the Afterman $4.7 million claimed value.
Bauknight’s Schedule of Compensation for himself and the NP attorneys who served the

Legacy Trust from 2009 until 2013, shows that Bauknight paid NP attorneys $375 - $500 an hour

to prevent release of the Afterman claimed $4.7 million valuation and other public

> The public record shows that Tommie Rae and others have challenged the heir status of at least
two of the six persons the AG “stipulated” to be children under the Copyright Act..
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documents.[Exhibit 2-1, pp. 86-88.] Many are still working for Bauknight as he claims to work
both “on behalf of” Tommie Rae and the AG in Richland 4900.

The Afterman $4.7 million value originated with Tommie Rae’s lawyer in 2009 as a way
to discredit “Bobadele;” and was carried out the following year by Afterman. The $79 million
devaluation of the music empire from its correct $84 million 'to $4.7 million did not save taxes, as
claimed, and shifted $1 million a year of income and nearly 1/3 (31%) of the charity over to a trust
for Forlando and 5 others.

The Legacy Trust/Settlement Entity was amended in late 2010 by then-AG McMaster,
Respondent Terry and others, and Terry’s interest was then transferred to Forlando. This was done
in January 2011, the month Forlando planted the false Grammy®© claim with KS, an Atlanta law
firm. |

The Wingate Contract is a public document subject to FOIA, and says this on its face.

All of the documents sought since 2011 have been shared with Tommie Rae, Afterman,
Levenson and numerous others working to dismember the “I Feel Good” charity the AG has a
statutory duty to protect.

With this knoWledge, on January 20, 2012 SWB counsel Mark Gende, Esq., wrote
Attorney General Alan Wilson and, “as your attorney” urged the AG not to comply with his FOIA
duty to release the public Wingate Contract. The Gende letter was written about six months after
the FOIA request was made; 5 months after Appellant’s FOIA suit was filed; and while Tommie
Rae and other SWB clients were seeking to intervene in the FOIA case and obtain sanctions against
Appellant.

Gende advised that the AG’s complying with the valid FOIA request for the public

Wingate Contract would “certainly incur the sanction of costs and attorney fees in the pending



FOIA actions.” Gende advised the AG that this would be “more costly and publicly embarrassing
than a decision to continue litigating the fee agreement issue.” [Exhibit 1-A, pp. 23, 24]

In addition, Gende counseled that the AG’s complying with his duties under FOIA “will
jeopardize the rights of your co-litigants.”[p. 23]

What is startling is that for more than 8 years after SWB’s 2012 advice, the AG has still
not released the Wingate Contract under FOIA.[Exhibit 3, pp. 95, 96; Exhibit 4, pp.101-103]

SWB itself refused to release the public Wingate Contract until ordered to do so in 2020.
When released, SWB’s copy of the Wingate Contract contained one signature page different from
that produced by Baukm'éht earlier under federal court order.

The AG’s production of its entire Wingate Contract will help explain how the signature of
Respondent Terry got substituted for that of David Bell, Esq.

| SWB’s role in the 9 Y2 -year withholding of these public documents speaks directly to each
issue in this appeal, especially in light of the April 24, 2013 letter of Chief Deputy AG MclIntosh.
The AG Confirms in 2013 that the AG is Not a Client of SWB in Richland 4900

On February 27, 2013, the Supreme Court issued the first Wilson v. Dallas decision.
Footnote 29 urged the AG to conclude Richland 4900 and the FOIA cases “in the first instance.”

On February 14, 2013 the AG advised the Supreme Court of its intentions to get out of
Richland 4900 and conclude the FOIA cases.

Between February 27 and April 23, 2013, SWB attorneys Kenneth Wingate, Esq., and
Everett Kendall, Esq., met with AG Wilson and presented a TERMINATION OF
REPRESENTATION document. [Ex. 1-B, C,D & E, pp. 25-33,Ex.2—C, D, E & F, pp. 68-76.]

On March 6, 2013 Appellant personally told AG Wilson, Chief Deputy Mc McIntosh, and

Solicitor General Robert Cook about the damage to Brown’s charity and its copyrights caused by



the Afterman/Bauknight $4.7 million value and Bauknight claims to the IRS that Tommie Rae was
Brown’s spouse.

Solicitor General Cook testified four years later in Aiken 1337 that he believed Appellant
was competent and concerned about Brown’s charity, not the greedy, officious intermeddler she
has been characterized as being by SWB, Tommie Rae and those aligned them. AG Wilson failed
to recall the substan;:e of the meeting in his 2017 deposition, but did not dispute the recollection
of Appellant and the Solicitor General. AG Wilson testified that he knew nothing about the
$4.7 million claimed value or Richland 4900 and had been trying to get out of Richland 4900 since
2013.5

On April 24, 2013, the AG, through Sr. Asst. AG Mclntosh, advised SWB (Kendall) that
the AG never had an attomey—clieﬁt relationship with SWB; that the AG had never been SWB’s
client in Richland 4900; and that if Wilson v. Dallas remained the same, SWB would have to
disgorge all the funds paid to it in Richland 4900. [Exhibit 1-F, p. 35; 2-G, p. 78.]

Chief Deputy AG MclIntosh advised SWB in part:

Your letter is entitled “Privileged Attorney-Client Communication”. Please
be advised that the Office of the Attorney General has never been a client
of Sweeny, Wingate & Barrow in this matter.

... As you are aware, if the Supreme Court decision stands as is, any fees
Sweeny, Wingate and Barrow have heretofore received in the 4900 case
are required to be disgorged and returned to the trust established by James
Brown. In any event, there is no liability on this Office for legal fees./d.

The Wilson v. Dallas decision stood as it was, except that it voided the PR/trustee

appointment of Bauknight under Brown’s estate plan.

¢In 2017 AG Wilson had not been told about the October 2016 sworn testimony of Governor
McMaster that then-AG McMaster never authorized SWB to bring Richland 4900 in the name of
the State/AG.



In 2013 Afterman began working for Tommie Rae’s lawyers, helping her claim termination
rights as Brown’s sbouse while also speaking almost daily to Bauknight and being paid from
Brown’s charity.

Hynie and SWB Use Prestige and Power of AG Without Authority in Richland 4900

On May 10, 2013 SWB, without revealing anything about the April 24 letter from AG
Mcintosh, SWB secured a stay of Richland 4900 and both FOIA cases which lasted until March
2016.

By 2016 the May 26, 2013 plan of Tommie Rae and Levenson’ to reinstate the AG’s 2008
settlement was virtually complete. The Afterman $4.7 million value had shifted about $1 million
a year and nearly 1/3 (31%) of Brown’s charity to the family trust for Forlando and others,
increasing it tenfold. SWB had been hired by Bauknight to help Forlando not pay for the legal fees
for his 4-year effort (2008 — 2012) to .reinstate felon David Cannon as trustee of the 2000 Trust.
And the circuit court had declared Tommie Rae to be Brown’s spouse. In addition James was
awarded $700,000.00 in legal and GAL fees. And Tommie Ra¢ had moved to London, U.K. with
$1.75 million SWB had told the Richland 4900 court was property of the Legacy Trust.

From March 2016 untii September 2017 the stay in Richland 4900 was lifted. During this
time, SWB and Bauknight secured more than 15 orders to help Tommie Ra¢, Forlando and those
who remained aligned with them. Their efforts shifted slightly to assure that the termination rights

proceeds of Tommie Rae and James not be used to pay the costs of Richland 4900.2

7 Levenson and Tommie Rae’s attorney Medlin announced to Judge Early on May 29, 2013 their
plan to disregard Wilson v. Dallas and reinstate the AG’s 2008 settlement.

® Order were issued dropping the AG as a party under Rule 21 SCRCP, then granting him
summary judgment as to Appellant’s and Buchanan’s counterclaims. Order, 6. 23/17, Am. ROA,
p- 188-203. SWB was allowed to spent 5 consecutive days in Appellant’s home office in May
2017, and copied nothing. SWB also secured protective orders as to Tommie Rae, Kendall and
Wingate . Respondents Larry, Daryl, Tonya, and others. See Am ROA, pp. 152 —204.
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Reversing positions, SWB and Bauknight secured an order finding that Respondent Legacy
Trust never existed, even though Tommie Rae’s attorney Alan Medlin, Esq., claimed it did exist
and Bauknight should be “knighted” for the work he had done for Tommie Rae and other owners.
[Am. ROA, 155- 158]. Both FOIA actions were dismissed. [Am. ROA, pp. 155 — 158; 163-
165;165-166]. Protective Orders were issued preventing or curtailing deposition testimony of
Tommie Rae [Am. ROa 178-180], SWB attdrneys Kenneth Wingate, Esq. and Everett Kendall,
Esq., [Am. ROA, pp 186-187] Former Levenson clients, Larry, Daryl, Tonya, Yamma, Venisha
and Deanna, faced delays or orders curtailing lof their depositions. [ Am. ROA, pp. 167 - 171]

An extraordinary March 2017 order directed that an affidavit of Appellant be placed under
seal without review, and that all future affidavits of Appellant be placed under seal. [Am. ROA
pp.176, 1771 ° |

From September 2017 until November 2020, SWB and Bauknight, without informing any
court of the April 2013 events, resisted every effort to lift the stay in Richland 4900, actively
helping Tommie Rae escape to London, U.K. with $1.75 million in termination rights proceeds
she and SWB had assured the Richland 4900 court in 2010 were in the Legacy Trust, which SWB
described to the Honorable Casey Manning as the “Charitable Trust Settlement Entity” which
“receives all assets, royalties, tangible & intangible property” of Tommie Rae and other
Respondents.

The stay was imposed égain in September 2017 and SWB has bitterly resisted lifting it and

concluding discovery in Richland 4900 for more than 3 years.!? The FOIA cases are still pending.

® Also see Exhibit 2-J, pp. 90-91.

1 Some of the State actions taken by SWB and Bauknight on behalf of the AG and Tommie Rae
during this time are reflected in the Amended ROA at pages 152 — 205 (orders), and pages 699 —
986 (pleadings and motions).
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SWB State Action to Support the False Felony Claim of Tommie Rae

In the 18 months Buchanan and Appellant were PR/Trustees they brought in $7.83
million, averaging more than $5.2 million per year. They delivered $99 million of assets to
Bauknight. The TIAA debt had been reduced from $15 million at Brown’s death to $11.3
million, with a a $2 million escrow to be appliedv to the last payment.

On August 30, 2009 Tommie Rae’s attorney proposed to discredit “Bobadele” by
devaluing Brown’s copyrights to $24 million or less and his right of publicity at zero..

On May 19, 2010 SWB sued Buchanan and Pope, claiming in the Richland 4900
complaint both that they should have accepted a $100 million offer and that they had committed
the federal felony of overstating the value of Brown’s assets in IRS filings to get a $5 million
commission. [See Complaint, Am, ROA 2105-228]

In September 2010 the Afterman claimed $4.7 million value arrived. It was absurd.

Tommie RaeAand Bauknight withheld the Afterman $4.7 million value from the Wilson v.
Dallas court from September 2010 until May 2011, days after the final briefs in Wilson v. Dallas
were filed. Then they began using it to accuse Buchanan and Appellant of a federal felony in
Supreme Court proéeedings.

Buchaﬁan and Appellant immediately began to seek the Afterman $4.7 million valuation
in discovery and under FOIA. It has not been released 9 ¥ years later.

For 7 Y2 years SWB and Bauknight, both acting on behalf of the State/AG and Tommie
Rae, have made the false felony claim and false claim, based on the Afterman $4.7 million value,
that the AG’s 2008 settlement saved taxes, the backbone of Richlana 4900. While they did so,

they concealed the Afterman $4.7 million valuation.
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Forlando and Appellant have both seen the Afterman $4.7 million valuation. Forlando,
even though he benefitted immensely from it, has testified under oath that the Afterman $4.7
million valuation is “bogus.” He is correct.

The AG’s October 2020 Documents provide clear proof that SWB and Bauknight, for the
last 7 2 years have had no authority to use the power of the State to conceal this document to
damage Buchanan and Appellant for the benefit of Tommie Rae and Forlando.

SWB Contradicts Testimony of the Governor Which Confirms Lack of Authority

In 2016 now-Governor McMasfer testified emphatically under oath in Aiken 1337 that as
AG he did not authorize SWB to sue Buchanan and Appellant in Richland 4900.

In 2017, corﬁpelled to testify by the Honorable Jean Toal, Acting Circuit Judge, Kendall
and Wingate did not disclose the April 24, 2013 letter and said they were unaware of any change
in SWB’s Richland 4900 clients.

Judicial Notice will Serve the Interests of Justice More than a Supplement to the ROA

The State action in Richland 4900 has gone on for 10 ¥; years for the benefit of Tommie
Rae and SWB’s other private clients. A motion to supplement will likely delay this appeal further.

“Few appeals involve the need for a supplerhental record.” Toal, Walker, Baker, Appellate
Practice in SC, 3d ed., p. 417. Although Appellant requests judicial notice, rather than
supplementation of the record, this case is one of those rare instances in which this Court should
take notice of facts outside the record. The just-disclosed documents bear directly on the
constitutional issues in this appeal. Although presentation of evidence for the first time on appeal
is unusual, appellate courts have the discretion “to make ﬁmited exceptions to this rule when
‘injustice might otherwise result.” In re AOV Indus. Inc., 797 F.2d 1004, 1012 (D.C. Cir. 1986)

(quoting Singleton v. Wulff, 428 U.S. 106, 121 (1976)). Appellate courts have “the inherent
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equitable power to allow supplementation of the appellate record if it is in the interests of justice.”

CSX Transp. Inc. v. City of Garden City, 235 F.3d 1325, 1330 (11 Cir. 2000).

Conclusion

For the foregoing reasons, Appellant submits that this Court should take judicial notice of

the above-listed filings and expedite its consideration of this appeal.

November 5, 2020
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Respectfully Submitted,

Charles E. Carpenter, Jr.

Carpenter Appeals & Trial Support, LLC
4825 Portobello Rd.

Columbia, SC 29206

Telephone: (803) 758-2886
charlie@carpenterappeals.com

SC Bar No. 1133

Adam T. Silvernail

Law Office of Adam T. Silvernail, LLC
Post Office Box 7995

Columbia, South Carolina 29202
Telephone: (803) 779-1770
adam@silvernaillawfirm.com

SC Bas No-80219 O@ZZ
‘ o
William Jéffref/Ymith

1216 Crenshaw Street
Newberry, SC 29108
Telephone: (803) 597-0209
Email: wjstv@mindspring.com
SC Bar No. 0005225

Daryl L. Williams

Gertz & Moore, LLP

1416 Laurel Street (29201)
Post Office Box 456
Columbia, SC 29202

SC Bar No. 6121

Attorneys for the Appellant
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STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

The Honorable Doyet A. Early, ITI Circnit Court Judge
The Honorable L. Casey Manning, Circuit Court Judge

Appellate Case No. 2017-001899

RUSSELL L. BAUKNIGHT, as Trustee of The James Brown 2000 Irrevocable Trust
and the James Brown Legacy Trust, as Personal Representative of the Estate of James
Brown, and on behalf of Alan Wilson, in his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown, individually and on behalf of her minor child,
James B. II; Daryl J. Brown, individually and on behalf of his minor child, Janise B.;
Lindsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N,
Brown, individually and on behalf of her minor child Sydney L. and Carrington L.;
Tonya Brown; Venisha Browri; Larry Brown; and Terry Brown

And

ALAN WILSON, in his capacity as Attorney General of the State of South Carolina;
Tommie Rae Brown, individually and on behalf of her minor child, James B. If; Daryl
J. Brown, individually and on behalf of his minor child Janise B.; Lindsey Delores
Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N. Brown, individually
and on behalf of her minor child Sydney L. and Carrington L.; Tonya Brown; Venisha
Brown; Larry Brown; and Terry Brown, Respondents.

V.
Adele J. Pope, and Robert L. Buchanan, Jr., Defendants,

Of whom Adele J. Pope is Petitioner.

MOTION TO SUPPLEMENT THE RECORD BASED ON
ATTORNEY GENERAL’S OCTORBER 2020 PUBLIC RELEASE OF
DOCUMENTS BEARING ON CRITICAL ISSUES HEREIN
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‘TO: THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

This case' is an extraordinary lawsuit wherein the South Carolina Attorney General (the
“AG”), represented only by private counse! shared with Tommie Rae Hynie a/k/a Tommie Rae
Hynie Brown (“Tommie Rae”) and more than a dozen other private individuals, sued two South
Carolina citizens for money damages in an effort to strong-arm them into dropping the appeal
which would become Wilson v. Dallas before this Court. More than a decade after the filing of

this action, public documents recently released by the AG shed stunning light on the relationship

~ between _)‘the AG and private law firn Sweeny, Wingate and Barrow, P.A. (“SWB™). These

documents having been previou.sly withheld by SWB and the AG in the lower courts.

The AG’s bringing of this lawsuit and representation by shared private counsel violates'
Petitioner’s constitutional rights, and she (along with Robert L. Bubhana.n, Jr., who wﬁs ‘originally
a co-Defendant) has repeatedly raised and preserved these issues in the circuit court and the court
of appeals. Because these long-withheld docut.nen’ts are extremely relevant to this Court’s analysis
in deciding whether to review this case, Petitioner respectfully moves pursuant to Rule 212(b) for
an order supplemienting the record on appeal (RQA), so that the attached documents may be
inclﬁdcd in the Appendix herein.

This motion is based on new public information released by Respondent Attorney General
under FOIA in Qctober 2020, ;nut which should have been released in discovery in this case and
under muitiple FOIA requests made by Petitioner and other South Carolina citizens between 2011

and 2014.

' This motion is filed with a Petition for Writ of Certiorari seeking review of the Court of
Appeals’ opinion, which Petition is incorporated herein.

2
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Thé grounds of this motion are that these public admissions of the Attorney General in the
October 2020 documents confirm that in 2012 SWB urged and advised the Attorney General not
to comply with valid FOIA requests. Further, the October 2020 documents show that Respondents’
counsel, SWB, was never engaged by the State/AG or authorized to bring Richland 4900 in the
name of the State/AG. |

The AG’s October 2020 FOIA documents also show that since 2013 SWB has had actual
knowledge of the State/AG’s position that SWB has never had authority to act for the State/AG in
Richland 4900. Despite this, SWB has continued to use the prestige and power of the Office of the
Attorney Generzl in Riclﬂand 4900 for the benefit of.Respondent Tommie Rae, SWB’s principal
client, and those aligned with Tommie Rae.

The AG’s October 2020 disclosures, when considered with the public recbrd and prior
requests to lift the stay, make clear that since at least 2016 SWB has, without authorization,
employed the power and prestige of the Office of the Attorney General to help Tommie Rae and
those aligned with her render the cbntested_issuw in this case moot and deprive >the. Appellate Court
of jurisdiction over both the parties and the property which is the subject of this appeal.

This motion is supported by motions of Petitioner to lift the stay in Richland 4900 appéals;
the AG’s October 2020 FOIA documents; the actions taken by SWB since April 24, 2013 which
p;xrport to be on behalf of the State/Attorney General; and the memorandum which foltows.

Summary of Need to Supplement Record on Appeal

The documents attached hereto disclose startling facts at;out this extréordinary case, in

which the AG has b_een a named Plaintiff for more than ten (10) years and in which Petitioner and

Buchanan raised and preserved constitutional issues related to the AG’s participation and
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representation by private counsel SWB, which purported to co-represent the AG, Tommie Rae and

more than a dozen other private Plaintiffs, for that same span of time.

The newly released documents include:

1.

January 20, 2012 letter from SWB attorney Mark V. Gende, Esq., to AG Wilson (“As
[the AG’s] attomey in this matter, [Gende is] writing to advise [the AG] against
releasing” any portion of the fee contract between SWB and the AG, which Petitioner
had requested under the FOIA). Attached as Exhibit A.

March 25, 2013 letter from SWB attorney Everett A. Kendall, II, Esq., to AG Wilson,
Chief Deputy AG John W. Mclntosh, Deputy Attomey General Robert D. Cook and
Asst. Deputy AG C. Havird Jones. (tequesting “formal meeting” “to discuss the
termination of [SWB’s] representation of the Office of the Attorney General”)
Attached as Exhibit B.

April 12, 2013 letter of Mr. Kendall, to AG Wilson, Mr. McIntosh, Mr. Cook and Mr.
Jones. (Transmitting “Termination Agreement to end Sweeny, Wingate and Barrow,
P.A.’s representation of the Attorney General.”) Attached as Exhibit C.

Unsigned April 2013 “Termination of Legal Representation,” noting that the Contract
for Legal Services which has been the subject of multiple discovery motions and FOIA
requests created “a direct attorney-client relationship” between SWB and the AG;
indicating that the AG would pay some portion of SWB’s fees; and proposing that all
communications between SWB and the AG, as well as communications between the
AG and others and the Termination document itself “are, and shall remain, confidential
and protected by the Attorney-Client Privilege.” Attached as Exhibit D.

. April 23, 2013 letter of Mr. Kendall, to Mr. McIntosh. (Seeking signature on

Termination agreement; noting that the AG had “drawn a line in the sand with respect
to [SWB’s] attorney fees and expenses;” and saying that SWB would “act
accordingly.”) Attached as Exhibit E.

April 24, 2013 letter of Mr. McIntosh to Mr. Kendall. (Noting that the AG would not
pay SWB’s fees because it “did not employ [SWB’s] services™ and advising that “the
Office of the Attorney General has never been a client of [SWB].”) Attached as Exhibit
F.

A January 5, 2011 letter from Mr. Kendall to Russell Bauknight, regarding this case,
with the entire 3 % page body of the letter and attachment redacted, but showing copies
sent to two members of the AG’s office, as well as several lawyers representing pnvate
Plaintiffs in other matters Attached as Exhibit G.
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These documents show that SWB never represented the AG in Richland 4900, despite its
2010 filing of this case on the AG’s behalf, and SWB never advised the lower court or the court
of appeals that it did not represent the AG.? They further show that the AG, from April 2013 untit
October 2020, failed to disclose to the lower courts that it was never a client of SWB.? The Record
on Appeal includes confusing and inconsistent evidence and positions, because these documents
which bear directly on issues in controversy were never released or produced until October 2020,
» When examined in March 2017 about Richland 4900, SWB attorney Kenneth B. Wingate,
Esq., testified that his representation of all Plaintiffs in this action continued (as of March 2017);
that his firm did represent the AG; and that there had been no change in his representation since
2010. The relevant pages of Mr. Wingate’s deposition, along with the Order of the Honorable
Jean H. Toal, Acting Circuit Judge, which directed that Mr. Wingate and Mr. Kendall testify on
matters related to the authorization to file and continue i{ichland 4900, are attached as Exhibit H.
Petitioner seeks this Court’s review of five lower court orders which, without SWB or the

AG acknowledging the 2012 and 2013 correspondence just released:

1. Dropped the AG as a party to this action under Rule 21 [R. 2; 19-24];

2. Denied Petitioner’s right to take the deposition of AG Alan Wilson, who was in office
during the time the attached documents were generated, based in large part on a finding

% At the first hearing in August 2010, Wingate introduced C. Havird Jones, Esq., who is a member
of the AG’s office, as “an attorney with the South Carolina Attorney General’s office, one of our
clients.” [R. 1122] In 2013, SWB did file a motion to be relieved as counsel [R. 810], alleging
generally that the AG no longer required its services, but never sought to have it heard; continued
to make filifgs and act on behalf of all Plaintiffs; and, in fact, withdrew the motion to be relieved
in 2016, prior to the lower court’s hearing it.

* At the 2016 bearing on the AG's motion to be dropped as a party, Mr. Jones said of SWB,
“they’re our lawyers in effect.” [R. 1224] The AG at times tried to nuance its position on whether
it was represented by SWB, but never took the position in filings ot argument that it had never
been represented by SWB in Richland 4900. For example, later in that same 2016 hearing, Mr.
Jones said, “Mr. Bauknight has hired the Wingate firm, we’re satisfied with them, they’re our

lawyers. . . “ [R. 1227]
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that any testimony AG Wilson might glve would be protected by the attorney-client
privilege [R. 33-38];

3. Relieved all Plaintiffs from default on Petitioner and Buchanan’s counterclaims, based
in part on a finding that the AG could not be held in default [R. 51-53]; and

4. Declined to disqualify SWB as the AG’s counsel or enjoin SWB or Bauknight from
purporting to speak “on behalf of” the AG in this case [R. 59-60].

“Few appeals involve the need for a supplemental record.” Toal, Walker, Baker, 4ppellate
Practice in SC, 3d ed., p. 417. This case, with the just-disclosed documents which bear directly
on the constitutional appellate issues which were before the Coutt of Appeals and which Petitioner
asks this Court to hear, is one of those few cases where a supplement should be aliowed. Although
presentation of evidence for the first time on 'appeal is unusual, appellate courts have the discretion
“to make limited exceptions to this rule when ‘injustice might otherwise result.” In re 40V Indus.
Inc., 797 F.2d 1004, 1012 (DC Cir. 1986) (quoting Singleton v. Wulff, 428 U.S. 106, 121 (1976)).
Appellate courts have “the inherent equitéblc power to allow supplementation of the appellate
record if it is in the interests of justice.” CSX Transp. Inc. v. City of Garden City, 235 F.3d 1325,

1330 (11* Cir. 2000).

The attached documents show that the AG had, by 2013, taken the position that SWB did
not mpresen; the State/AG in Richland 4900, and had never represented it. Nonetheless, even in
the 2019 Briefs filed in this case in the Court of Appeals, SWB argued that it “speaks for the
Plaintiffs, both governmental and individual, in this litigation.” (Respondents’ Brief at 29) In its
own Brief, the AG likewise argues that representation of the AG by private counsel is appropriate,
but again makes confusing statemients regarding whether SWB actually represents or has
represented the AG. (See Respondent AG’s Brief at 23-24). Neither SWB nor the AG suggested

in their Briefs that the AG had never been represented by SWB,
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Because the new documents show not only that the court of appeals’ opinion was erroneous
(as argued in the Petition for Certiorari), but also Kthat neither the Court of Appeals nor the circuit
court had th_e benefit of compelling evidence in possession of both the AG and SWB which sheds
light on the constitutional and other issues flowing from the AG’s bringing of this 2010 lawsuit

and SWB’s decade-long insistence that it represented the AG and did so appropriately.

CONCLUSION
Based on the foregoing, this Court should allow the documents attached hereto to be added

to the Record on Appeal and Appendix herein for consideration by this Court along with the

Petition for Writ of Certiorari.

Respectfully submitted,
Charles E. Carpenter, Jr. William Jeffrey Smith
Carpenter Appeals & Trial Support, LLC 1216 Crenshaw Street
4825 Portobello Road Newberry, SC 29108
Columbia, SC 29206 Telephone: (803) 597-0209
Telephone: (803) 758-2886 wistvy@mindspring.com
charlie@carpenterappeals.com SC Bar No. 0005225
S.C. BarNo. 1133 -

Daryl L. Williams
Adam T. Silvernail Gertz & Moore, LLP
Law Office of Adam T. Silvernail, LLC 1416 Laurel Street (29201)
Post Office Box 7995 Post Office Box 456
Columbia, South Carolina 29202 Columbia, SC 29202
Telephone (803) 799-1770 SC Bar No. 6121

adam@silvernaillawfirm.com
S.C. Bar No. 80219

October 14, 2019. Counsel for Appellant

RECEIVED
0CT 13 200

7 5.C. SUPREME COURT
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January 20, 2012
Page2 of 2

both the spirit and letter of FOIA if you decline to produce the requested documents wntil the
Court has determined whether any of the fee agreement is privileged.

I trust that yon will reconsider your decision. I am available throughout the day to
discuss this matter.

Yours truly,
SWEENY, WINGATE & BARROW, P.A.
MVG/smt
cc:  C. Havird Jones, Jr., Esquire - via electronic mail
Mary Frances Jowers, Esquire — via electronic mail

Tracy Meyers, Esquire — via electronic mail
Russell Bauknight — via electronic mail
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SWB

SWEENY WINGATE & BARROW PA.

April 12, 2013
Reply to: Mzin Office

Everett A, Keadail, I}
(803) 217-3447
cak@swblaw.cam

A COMMUNICATION

Alan Wilson, Attorney General
John W. Mchtosh, Chief Deputy Attorney General
Robert D. Cook, Deputy Attorney General
C. Havird Jones, Jr., Assistant Deputy Attorney General
Office of the Attorney General, State of South Carolina
Post Office Box 11549 '
Columbia, SC 29211-1549

!/

RE: Proposed Termination of Representation Agreement
Our File: 4077-7389

Dear Attomey General:

In follow up to our meeting of March 27, 2013, I have drafted the enclosed Terminstion
Agreement to end Sweeny, Wingate and Barrow, P.A.’s representation of the Attomey General
in all matters. We would be happy to have forther discussions about the particulars, but this draft
covers the main issues of concern. .

Also, we let with you a Consent Order relieving our firm as counsel in the 4900 case. I
would like to submit that to Judge Manning as soon as possible to avoid any confusion in
upcoming proceedings, especially in light of your having filed a Motion to be dropped from the
lawsuit,

If further discussion is needed, please do not hesitate to call.

Yours truly,

' ) SWEENY, WINGATE & "iARROW, P.A.

]

-

1
4

MaxOsnce:  T=803-256-2233 Fs=803-256-9177 1515 LADY ST. (20201)» Post OFFICE Bax $2190 » Copn i
PeEDEEQrCE T+ B843-8768-0390  FeB8431-878-0303 115 CARGIL WAY» SUTTE B+ PasT ORicE BOX BRSNS
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TERMINATION OF LEGAL REPRESENTATION

This Agreement &S to the termination of legal representation (hereinafter “Termination
Agreement”) by the law firm of Sweeny, Wingate & Barrow, PA. (hereinafter “the Firm™) and
the Attomey General for the State of South Carolina (hereinafter “the Attorney General”™) is
entered this of April, 2013 and is effective retroactively to March 25, 2013.

Whereas, the Finm and Russell L. Bauknight as Personal Representative of the Estate of
James Brown and as Trustee of the James Brown 2000 Irrevocable Trust and the James Brown
Legacy Trust (“Trustee”) entered into an Agreement for Legal Services (hercinafier
“Engagement™) on or about May 18, 2010; and

Whereas, the Attomey General ratified and accepted the terms of the Engagement on
about May 18, 2010,thezebycrmﬁngadimctaﬁmney—cﬁentrelaﬁonship;and

Whereas, smnethathme,thanmhaspmwdedvaluablelegalservxcestoandonbeha!f
of the Attorney General; and

Whereas, the Attomey General does now wish to tmninatcitsengagmnentwith-ththﬁ,
without canse;

IT IS THEREFORE AGREED AS FOLLOWS:

The Engagement of the Firm in all matters relating to the Estate of James Brown, is
hereby terminated, without cause. Specifically, but without limitation, the Firm is relieved of all
obligations arising from the Engagement. To the extent that the Firm has provided legal services

and/or representation beyond that which is specifically described in the Engagement,
" representation on those issues is algo hereby terminated without cause. Effective. retro-actively
to March 25, 2013, Sweeny, Wingate & Barrow, PA. shall have no obligation to the Attomey
General in any legal matter,

ItxsﬂxemderstandmgnfﬁanmthatﬁmAttmneyGenemlwxshwtownhdmwasa
party-plaintiff from Bauknight. et al. v. Pope, Case No. 2010-CP-40-4900 (hereinafter “Case

4900”). The Office of the Attorney General will handle all matters necessary to effiect that .

objective. The Firm shall have no respansibility to assist the Attorney General in this process,

The Attomey General forther acknowledges that the Firm has provided valuable services
to the Office of the Attomey General since May 18, 2010. For these services, the Attorney
General agrees to pay the expenses and legal fees incurred on a quartum meruit basis, totaling
. Payment shall be mede within 30 days of this
agreement. The payment of these fees shall be credited to the semsining parties to the
Agreement. '

The Attarney General and the Firm warrant that all communications between them, as
~well as those among other parties to the Engagement are, and shall remain, confidential and
protected by the Attorney-Client Privilege. Neither the Firm nor the Office of the Attomey
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General shall disclose such communications to any person not party to the Agreement without
the written consent of every party or an order of the Court. This document is included among the

The Office of the Attorney General shall refrain from making any disparaging remarks
regarding Sweeny, Wingate & Bamrow, P.A. Any reference to the termination of this relationship
shall simply be described as arising out of the decision of the Attomey General to withdraw from
Case 4900 and that the Firm’s legal services are no longer required.

IN WITNESS WHEREQF, we have hereunto set our hand and seal at the County of Richland,
State of South Carolina, this day of » 2013,

Alan Wilson, Attorney General
State of South Carolina

Kenneth B. Wingate, Esquire .
Sweeny, Wingate & Barrow, P.A.
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SWB

SWEENY WINGATE & BARROW PA.

January 5, 2011
' Reply to: Main Offfce
Everelt A. Kendall, 1l
{803) 256-2233 x 130
enk@swhisw.com
Yin Emall
Russcll L. Bauknight, CPA
Bauknight, Pietras & Stormer, P.A,
Post Office Box 1330
1517 Gervais Street

Columbia, SC 29201

RE:  Russell L. Bauknight, et al. v. Adele J. Pope and Robert L. Buchanan, Jr.
Civil Action No.: 2010-GC-40-00073
Claim No.:
Our File: 4077-7389

Dear Russell:

MAmOmCE  T=803-256-2233 Fe803-2569177 1515 Laox ST, (29201) * Post Orfics Bk 12129 » CowMBIA, 5C 29211
PEDxOmCE Tv843-363-2146 FeB43-383-6150 323 WisTHoote Ave. « Rost Omee Bo 88 = Hasrsau g, SC 2955 1

037




Russell L. Bauknight, CPA

17572011
PAGE 2
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Russell L. Bauknight, CPA

1/5/2011
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Russell L. Banknight, CPA
/52011
PAGE 4

[ ‘
e — —
Yours truly,

SWEENY, WINGATE & BARROW, P.A.

Everett A. Kendall, 1

g

David B, Bell, Esquire

J. David Bleck, Esquire, Nexsen Pruet, LLC

C. Havird Jones, Jr., Esquire, Office of the Attomney General
Lorl J. Christman, Levenson & Associates

Mary Francss Jowers, Raquire, Office of the Attarney General
Matt D. Bodmzan, Esquire, Matt Bodman, P.A.

Fred L. Kingsmare, Jr., Bsquire, Nexsen Pruet, LLC

8. Alan Medlin, Esquirc
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KENNETH B. WINGATE, ESQUIRE
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] (Retnm Oppoaitien to on} . : -
Plaineiff's Exhibit Ro. 1... . kS FovE: Oh
iy (Judge Toal's order dtd 3 19 KR. HOWEER: -- xeturn.
Plaint1£¢'s Exhibir Mo, 2... .6 X
20 {Quastions fox ¥r. 1} 20 ¥5. POPE: C©h, ch, I'm sorTy, ny
Plasneiffa Exhibit Mo. I €
21 Igmzona, C/A Fo. 2010~ 21 retura,
22 ﬂ:‘:g.: hibit Ho. :' ;:/11) 22 MR. HOWSER: Yesh, becsuse it ralates
Plaintiff's Exhibit No. S, »37 23 to ~ .
23 1 {emadl ded 7/31/00 fm ‘
Plaintiff's Exhibit X, 6. .40 '
24 ¢ ~08) 24 MS. PORE: Ch, X gotcha.
Pluintiffts ExhibLit HO. Tiescsransnvracorsessidd 25 MR. BOWSER: -- the 30 questions, so.
25 Mttu nntes)
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KENNETH B. WINGATE, ESQUIRE
’ 4 {(Pages 13 to 16)

Page 13 Page 15
1 A, Yes. -1 0. Is Jasoa Mrown-Lowis yosr oliesky -
2 @  3s Dexuna J. Brows Thoxss yeur ollsnt? 2 A. To tha best of ay knowledge, yos.
] A Yas, . 3 Q. Is e X. Suewn, individeully asd oo
a Q. Iz Joecn Brown-lewls your alisty 4 behalf of har mizor cAildres, Sydusay Imax snd
5 Ay Yo, 5 Easxivgten Tusar, yoor alisnt?
1 Q. Iv Yexms N, Brown, individually and ea 6 A, To tho best of my knowledgu, yes.
7 behalf of bar minor children, Sydoey Lesmr mod 7 2. Is Tomym Exows your elient?
8 carriagton Lamx, yexx alient? [:4 A, 7o tha bsat of my knouladge, yos.
9 A Yeu. 9 R. Ask Veaisha Brown?
10 Q. Is Teryw Bratm yeor client? 10 A, 8ame answar.
11 A. Again, X think that the smswer to all of 11 Q9. Is Iazxy Bxows your olisnty
12 these ia "yea" and et ne exploin myzelf. 12 A.  3ome ‘answar, . .
k| 1 don't dsal with these individusls 13 Q. I» Texzy Brown your clisnt?
1u directly. AS you'll learn through the courmo of | 14 A, 3ame angwer.
1s this & fition, I zm the h h whem 15 Q. Bas thara besn auy chasge in youx clienty
16 this case was brought into oar offics. 16 sinos the commsacensat of this Wiagate falt on
17 1 have not baon the principal sttorney 17 May 19th, 2310t
18 dealing with thexe mattera, so I e teatifying as| 18 A. To my knowledge, no.
19 to the bhext of my knowledge in aach of these 19 Q. fap thare a change of Atboxneys Genearal?
20 casss. Mud, again, I have said, to my knowledge, 20 A.  Yes. Heary HcMastex was the Attornmy
21 yoa,_ we reprusent all of these partias, 13 Genersl. Alan Wilson is now the Attornsy
22 Q. Tat's nob xy geestios, JTu Temys Rxyant — 22 - Gungral.
2 Peows yohie aliect? 2 Q.  De you balievs that Keory Mrshster
2 A, To oy knowlsdge, yes. 29 suthexizsd you to hring the Wingate Sult?
28 £. s Vanisha Neowm your aliont? 25 A. Yes, I kuow that he did.
Page 14 Page 16
b3 M To my knowledgs, yes. 1 0. Gkry. Tall ms hov timkt lagpesed.
2 Q. Is larry Broe your olient? 2 A 3 bad x couple of metings with the Attormey
3 A, 7oy knowledge, yes. 3 General at which thie.suit was dlacussed and ho
4 f.  In Terry Reswn youe olientp ] authorizad us, gerviug as his counsel, to file
5 A. To my knowledge, yea, e a 5 the sult.
[ Q. Ia Alan Wilsm, in his cepacity ss Attorney $ Q. Dw you kxnow vhan tha masticge tock place?
7 Gemernl of the Stats of South Caralina, your 7 A. Just prior toy meaning within the wsok or
B aliant?- ] couple of weeks priox to the filiny ef tha sult.
° A Yos. . . 9 9. clay. Didyon tell tha Atseanay Genersl
10 n Is Toamio Eas Brown, individully sod on bU that be would ha rmeed 5s 8 Flsintife in the
n bahal? of her minor child, your aliaaty 11 Wiogatn lxzeult?
12 R. TYes. .12 A, Yer. i
13 Q. = Daryl J. Rrowm your oliant? 13 Q. Yerecrslly?
14 A, I'm going to give the sane onswex, sgaio, u A. Yss.
15 Adele, to the best of my kuouledge, ven, yes, 18 0. he ea prasant whan ym told hint
16 ye3, yeu, yes. 16 A, Hadaz ple of ai inga with dim.}
17 Q. Is Jaricm Wanisha Brovn your clisat? 17 ‘Thoze was A mesting that I had with him snd with
is A. Tes, to the best of wmy knosledze. 18 Alan Menlin, Thate Was a scparates zanting that 3
19 Q. Do ¥oU know vhather sha's a pinor or an 19 2ad with him and sowe of his staff in his affice]
20 »dult? ’ 20 0. Gay., I want ts, ss moxfully sa X cam, oo
2 A 1 do nat xnow. a . thoes teo 2
22 0. Is uadaq‘ Dalores Hrown ycur client? 22 A. Uh-mth (affirzative rasponse) .
23 A. Yo ry knouwledgs, yes. 2 @. To the bust of your remullecticn, wban wes
24 Q. In Demnna J. Sxoam Thooma your oliwnt? 24 the first nseting?
25 A To the bast of my mowledde, yves, 25 A, Rgain, in @ short period of Tixe prior to!
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KMTB B. WINGATE, ESQUIRE -

5. {Pages 17 to 20)

Page 17

Page 19
1 zaaning within a wesk or two prior to the filing 1 fyory Yeiaxtaw?
2 of the sult. 2 A. I do oot xecall.
3 Q. Okxy. Ow if the rult was filsd em Mxy 3 Q. Okxy. ¥ho slsn wss t the msating with yoa
4 u&—nwhhtﬁmluﬂuwu. 4 und Bopery Jansal
s 20187 5 A. We were in the confexence zocm iB the AG's
[} A.  that somnde right. [ office right cutside of Henry's ~- cx xight
7 Q. DOkxy. G&e this would heve been aftsr tho 7 adjoining Henry's perscpal office. Aad Hanry ead
L} fixat of Way of 2010V g at the head of the table. I was sested to hin
] A Yes, X'd oay esrly 2000 -~ sarly Moy 2010. 9 lsft, Matt Kardall wam suated néxt to mn on my
10 Q. Now, hnd you bean dealing with Alxn Mediis 10 left. I believm that Rlan ¥edlin vas Seated on
1 ad Somy) Jumes sincs Merch F910 ez axiar? n Rett'a left,
12 A, 1 don't recnll the datw whan I wom firat 12 On the othsr sida of tha table, as I recalll]
i} contacted by Alsn and Souny, but it would have 13 wag pcintosh, John Mcintosh with the AG's offico]
114 been in about the tima frams thet you'ze 1 Sanny Jones with the aG's office, and Mary
15 dascribing. 1% Francis Jowgrs with the AG"s office, as X recall.f
16° Q. Coy. 15 Q. Uow, ¥, I think you swe apaakisg to as
17 A. 50 a ponth or two prior to tha filiny of the 17 whemt B maating that teed plase in Mey of 30297
18 sult. 1 iy that corxeet?
19 Q. Asud iy it Lair to say that n acoth ox tvo m A. That sounde right,
20 piex t» tha fillng of the suit, you bad astually 20 @ Ckag. I wmnt t0 beck vp, if X could for m
a bagun to draft the complaint? 7n memant, to yeur Eixst westing ox mestings with
2 A. X don't xecsll. 2 Sormy sed Alsn Medlin, Wesn wes yoor fizwt
3 Q. ummmmmm'u 23 meating or what can yeu rsmabax a% nll, if
2¢ alrsady woyked ou the complaint fyae paragrsgh A 24 anything, abeut your first masting with Alan
2 0 parngrgd dochla B, or wosethisg te that 28 Madtin wxd Souny Jooes?

Page 18 Paga 20
b3 wffact, would yoo bave sny xeascn to thisk that 1 A. I dont recall gpacifics because thecs wars
2 was sa incorrect statsssot 4o Murch of 20139 2 a of msoch ! ar ings.

3 KR, MEXSOME: Objact to the form of the 3 Q. Ckmy. So bafore you mat with e Attexney
4 qusation. 4 Cesarml —

L] KA, BOWSER: cbject to the forms it's 5 IRE WITMESSY Let's pause one sscond.

¢ pittizg. [} (O£ tha Record)

7 THE QITHESS: ['m sorry, Repest tho .7 N3, BOPE: 21'Ll just start ovar sinca

] quantion, ] we hxd a little -~

‘s H9. POPT! Cam you ... 3 MR, BOGSER: Eorzy sbont that.,

10 THE COURT REPORTER! "IXf Alan Medlin 19 M3. POPZT — diecussion, ¥o, no,

11 told somsons that you had already workd on 1 that's fioe.

12 the corplaint frea p ph A to graph 12 BY MS5. POPE:

13 deuble B, or comathing to that effect, would 13 Q. X want ta go Desk snd ses Viak you omn |
T you havo sny xsason to think that uas an 1} remsnbux of axy GE your mawtings with Sexay Jouos
15 {pcorrect stateasnt in Maxrch of 2013?* 15 and Alam Medlim bufire you mat with Mtoxsey

16 MR, HONIER: Saas chjection. 16 Ganazul Wckastar.

v R, WCHSOME: Sawa objeatien. 17 A, Okay.

18 A, T hsve =~ I hova no specific recollection a 1t g. Asythiag you cut yemmll ghout mxy meetings,
13 that tims frams spd I certainly hawe no ides uhn:l 18 =my oonversstions with them?

20 Alan ¥edlin may heve told somebody. 20 A. Again, mll X recall &8 that tharo were
21 a. mmmmnmm'nn a spyoral. I can racall at least one that took
22 the Winguts Swit ua ssrly as ¥arch of 203137 22 placs at my offfice with st least Alan and Sonny.
23 A, X do not rscall, - 23 Don't remember if -— I thisk Mery Francls would
29 2. mmmmammm 24 hava besn Involvad. And then asvaral phonmn
25 the Wingeta Euit before your fizst mecting with 25

convoroations, as well.
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KENNETH B. WINGATE, ESQUIRE

7 {Pages 25 to 28)

Page 25 Page 27
1 obiection is o disclosure of 1 A.  Sous hearingm,
2 sttornay/clicot privileged mattax related to 2 Q- And &id you not Sccepk Tespomsibility fer
3 % joint defensa agreement. ? e lmgyit shan 4t was filad?
qQ and ha han alsa sssarted that your 4 A. T don't know whnt you mean by "ageapting
5 question goas eyond the Ordar of Judge Toal L] zesponsibility.*
[ ang enat Judge Toal has directed thet § Q.  ONm AlD right. 3% im youx = 3t de yopx
7 Mr_ Wingats snd Mr. Kendall answer questioas, 7 reprasantatisn thet you todey segrasant all tha
8 ralated to thetr 1 CA O Iep L Fixintiffs in the Winguts Larxuity
s in parties in the 1 it they hawn 9 A.  To the best of oy knowledge, wis.
10 brought that bas cslendar mumber 1317, 10 Q.  And that you bugan ts IxzTuseat Attsmmey
n WR, WGWSRE: THAL'S coFrest. Thamk u Gaaspal Alxn Wilson vhes ha tosk offlce?
12 you. 12 A, Aftor Nenry‘s tom ended end Alan wslsan
13 W3, FOFE: And hased on that, 13 betamp the Attornay Gsneral, yes.
14 Mr. Howpst, you are dirorting him to 15elt u e !th—uumwunh:y\l;:'
pt his answers? 15 -y Exesall d on hakalf of the
16 MR, FOMSER: I an. 16 1 of Bauth 2
1 HS, FOPE: Okmy. 11 A.  Yes.
e BY NS. ROPE: 18 Q. It is youx Xegresentstich thet yoo wexe
19 f: Ds you wimrc todsy B 3oiRt iptsrest 19 riced by Bamxy t2 xeg PasaslX
20 privilge with Al Medliny 20 Remmighy an bale of tha Attorsey Cesezsl of
21 A« DPon't laww. a South Caxolixa? .
22 0. TYou don't know! Ohay. Do yom shars todmy m | 22 A.  I'a talliog you that I mat wlth the At
23 Jatat interest privilegs with Louly levansoa? ] X, ¥snry » 4nd he i2ed this
24 A. Don't know. . . H lewuit 60 go forwerd.
25 0. Do you ghars todey 8 Joint intarest 25 2. Did ha ssa tha cemplaint to know vho the
_ Page 26 Page 28
1 peiviiage with th Atteznay Genurul of Bouth 11 Pisinritfs wvare?
2 Caralinay L. 2 " A Ho Ymew vho tho Platotiffs wore.
3 A.  Thosn ars ismiay you'll take up with the . 3 4.  Did ha know Noael) Sefcught wes bringing
4. attoraey uho’s Randling thiy litimation: L this lawsnit o bhehelf.of the Attoraey Sermenl of
5 Hr. Xendall. ' . [ Bosth Carelima?
6 0. Are you sesponmibls for this litigetisn, [ A. I discussed that with Henry Yeaster, m{
1 e, Rizpato, ths Wingata coit? Are you 7 did,
[} regponrible fur it? [] Q- nnmuyr
9 A. #hat do you mman "responsible®? ) ] A Yes, personslly.
10 2. Axe you -- T8 you tha attormsy vho hrooght 10 Q.  Apprscimataly when?
pa 3 the wingats lgsatit to the firm sad wadertook the 11 A. I've already said a couple of times, within
12 Supresantytion of the Flaintifly in the Wingsta 12 ntuueuhyzu:tn_thn!mngo!mtht.
13 suity 13 Q. Oxy. Did Mk, Mclsatar sign the castract
4 A. o, I'm not. " wath ths Kinguta lav fizwt
15 Q. o is? 15 M. Henry KcMaster signed e Jettsy — and if yoy
16 ‘A, TI've mlready described for yet that I was 16 want to pares thromgh it, let's put it in front
1? initislly contacted about this roprasentatian and 17 aof us —= authoriaing the xuit to gn foxward.
18 #r, ¥endall hao besa tho gpe handling tha n Q. fd Zeory #ign tha "ih
18 1itigation. 13 tha ®iogate law Fir=d
20 ®. Dbid you xot, Xe, Wiagete, attssd the wary 20 A. 1've said, Hanry sigoes a lettar suthorizing
2 Lizst b ¢ in thia "_ 21 ths suit to go forward with our firm representing
22 A, I've attended m nuwthar of bearicgs. I m'ﬂ 22 the Plaintiffe.
23 know vhat you're referring to as the very fivat 23 Q. e, Wingats, did yws at fivet draft &
24 hearing. I have attesdsd hosrings. . 24 contraet for s, Wiagata islc) to eigm as
25 8. Al ot those hossinge — 25 Attaaziey Gaocsral sud be did net sign 162
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KENNETE B. WINGATE, ESQUIRE

Vo

' 8 (pages 29 to 32)

Page 29| Page 31
1 KR, ROWSER: Wait s mirute. Y\w 1 nigoature of Alan's,
2 wisztated, 2 Q. EBa actually waxiriad Attorasy Gonersl
3 MS. POFE: 1I'p sorry. Thonk you, 3 3 a ¥ , dida't be?
a MR, HONSER: You used -- ] A, Idon't know. I didn’t handle that, I told
3 M3, POFE: I'11 restato At. Thaok you. 5 you.
6 MR, WOWSER: Yeumdhlum-?u!.u. 3 Q. 5o you ~- you'va seen his gigeatura, Yso
7 M3, FOPE: I — thank you. 1 dzn't keov tha ol ; i that
8 MY NS, POPE: 8 A, correct.
) 0. Did yeu at Ziret draft w soatzast for Raary 9 @, Oluy” AL might, et =a esk you sbast yuux
o NAlsstar t» xign a8 Attarney Gemeral et be ald pU] aliant, tha Jwems Drowa Jegeoy Trast. Doas $¢
1 sok sign it? 11 sxiaty
12 N, No, T did not draft such a document. n A. D'm not handling that part of ths
13 Q. Did you st first proposs that Meozy 13 litigation, I'E not going tO parss with you ths
pL Y - 1, wonld be & k¢ kind of quastioh you'ra sagling toward. I hava
15 wi o the with your fimy 13 ao idea.
16 A. T dig ot propose that. 16 Q. Hr. Wiagata, X'm hare in gat your ascwers,
17 Q. Do you know 1f anysaa elge didy 1 Mbp;m'ium. Do you Juow wheathar the
18 A. Ho, 1 do mot know if anyone olze did. 18 Wiogata — whethar the Jumes Brovn Legecy Trust
15 @, Okry, Do yeu kaow uwtisther or ot that 19 mumu—r
20 pwopssal was rejectad? 20 A,  I'mzot hondlicg thet pact of tha
n A. No, I do not know. a 1itigaticn,
2 0. Okay, Al xight. Do you luwe a Sodnt - an 22 Q. You'se mot raspesding to my answer (slo).
<] stterasy/plient relationnhip ar 8 joint defense 23 MR. MOMBXR: The answer is: Ee dosen't
2 prividege with David Bell, Eagmire) 2 keow. st that what you —
25 A. Those would be dstails that othﬂi:uu:‘ﬂw 25 NS. POPE: r. Howser, thie fm ...
Page 30 Page 32
1 litigution in oy firm bave bandied. 1 MR. EOWSER: Okay. &0 abead.
2 Q. o you knew? 2 BY M8, POPE:
3 A. I do not keow, 2 Q, Dous tha Juss =~ to your knowledgs, does
4 Q. Da yon khow wiwmther you've evor had a joiat 4 ha Jxmes Mrown Legany Trust axiat st this time?
5 privilags — 3 julot intersst sgrowent with 5 A, I donot know. .
8 David Bally [ Q. Okxy. De yuu kno¥ uhe the -~ whe tha
7 A. I do not Xnow, 7 principals of tha JMas Rrom Iegecy Trust are?
-8 Q. Okay, Do YOO know whsther way decmonts L] A. Do not know. .
9 axist wiizh confizx or dany may Scint iaterest ] @, Do You know v the prinsipuls of tha Jwea
10 priviiege — 10 Xrown Tagacy Txowt wex® vhen YOU RO the
1 A. I do uot knom. 11 wiagts Suic?
12 Q. =~ with any paxson? 1z A. I do not know.
1y A. 1 do not kabw, 13 0. thay. Do ¥ Xnow vhetltes Bch Ruchewn and
14 Q. Okxy, B0 you bave any dectmentation to 14 Adsds Pope avexr cvad soy dity ¢ tha
15 ooofimm tiat Attorney Gecersl Alsa Wilsoa bscame 15 wingatw = to tha Jumey Rrovs Legaey Trust?
15 = client of the Winguts £irm vhan Lo tack office 16 A.  Agein, those sre things that T hawo not besn
17 4in Senemry 2011? 17 directly involved ia, 5o my enmser is: I do mot
10 A. Y do xecall that after me bacazs the 10 know. )
19 Attommcy Ganeral, hs signed a werificatiocn of thal pt 4 2, 8id yeu have sny change in tha
20 tozpleint — or of tesponsss —— I don’t know if 20 {eliant xal whip with Daryl Brwen
21 " it was on discoveyy responsss oy on ~- on the 2 sftar Dasyl Brown fired Louis Levemson?
2 pleadings, but he actuzlly psrsoually aigned a 2 A, T do ant Jnov.
23 werification. Hnd, again, I was not the onm. 23 Q. Did you allew thyws levyexs tn siim the
T2 directly anvolvad {n the dizcussions mboat it, 20 ingeta 14 o2 betwl€ of
25 the preparation of It, but I have sean a 25 =g a dozsn cld whom ye: bad geves
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STATE OF SOUTH CAROLINA R
In the Court of Appeals ECE%¥
‘ 0cT 14 ?020
APPEAL FROM AIKEN COUNTY  OC Court
Court of Common Pleas : of

The Honorable Clifton Newman, Circuit Court Judge

Appellate Case No. 2020-000967

Adele I. Pope........ esseshirasseataeiessiatanstasttaentarsantnassestaeas Appellant
V.

Estate of James Brown and '

The James Brown 2000 Irrevocable Trust.......c..ccoceeverinnoniane Respondents

- MOTION TO SUPPLEMENT THE RECORD BASED ON
ATTORNEY GENERAL’S OCTOBER 2020 PUBLIC RELEASE OF
DOCUMENTS BEARING ON CRITICAL ISSUES IN THIS APPEAL

TO: THE HONORABLE CHIEF JUDGE AND ASSOCIATE JUDGES:

Appellant moves this Honorable Court to supplement. ti1e record on appeal (ROA) in this
matter with stunning documents released under FOIA by the Attorey Genergl of South Carolina
(“AG"”) for the first time in October 2020. The AG’s October 2020 documents directly impact
both the Due Process issues related to appealability of the orders which are the subject of this
appeal, and their merits.

In the alternative, Appellant respectfully requests that the Court take judicial notice of the _
AG’s October 2020 documents and their relaﬁonship to the claims which Respondents, through
the law firm of Sweeny, Wingate & Barrow, P.A. [SWB] have made to this Court since 2016, and

to other courts since April 24, 2013.
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The grounds of this motion are that the public admissions of the Attorney General in the
October 2020 documents confirm that in April 2013 SWB, a private law firm which has been suing
Robert Buchanan, Jr. and Appellant in Richland County Case 2010-CP-40-4900 (“Richland
49007) on behalf of the AG, Tommie Rae Hynie, and other “Beneficiary Plaintiffs” of the James
Brown Legacy Trust (“Legacy Trust”) received unequivocal confirmation from the AG, through
Chief Deputy AG John Mcintosh, that the AG had never been a client of SWB and that SWB had
no authority Whatsoqver to act on behalf of the State/AG in Richland 4900.

Respondents and SWB were both keenly aware before the Supreme Court’s final decision

" in Wilson v. Dallas that SWB had no authority to speak for the State/AG in Richland 4900, Yet,
for the seven years since Wilson v. Dallas, SWB and Repondents have concealed this information
while using the power and prestige of the Office of; the Attorney General to pursue Richland 4900
for the benefit of Hynie and those aligned with Hynie.

These AG’s October 2020 admissions were the subject of proper FOIA requests made
between 2011 and 2014, and were also properly sought from Respondents in discovery in both
Richland 4900 and Aiken County Case 2013-CP-02-1337 (*Aiken 1337”), from which this appeal
stems. Yet these documents were never disclosed either by Respondents or the AG. The AG’s
documents make clear that the AG and those purporting to act for the AG have violated the Due
Process, First Amendment and other rights of Buchanan and Appeliant for a deéade, including in
Richland 4900, Aiken 1337, and two FOIA cases the AG and Respondents moved from Newberry

County to Richland County and attempted to consolidate with Richland 4900, one of which was

consolidated.
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 reconsideration. - The Nonpayment Orders éupport the injunction by adopting Respondents’
incorrect claim that Richland 4900 is a “companion case™ to Aiken 1337. The AG’s October 2020
documents confirm that the cases are not companion cases, and never were.
Richland 4900 is a 2010 tort s-uit brought by the AG,' through SWB, and also brought by
Hynie and Russell Bauknight, as trustee of the Legacy Trust and in other capacities. Bauknight,
for a decade, has acted “on behalf of” both the AG and Hynie, in Richland 4900, Richland 4900
seeks_ to damage Buchanan and Appellant for appealing the AG’s 2008 settlement which
dismembered James Brown’s estate plan. Aiken 1337, by contrast, was about whether Appellant,
like Buchanan, should be paid under her contract with Respondents for her partial PR/Trustee
commission earned through May 26, 2009, with interest, as directed by Judge Early, and for the
out-of-pocket costs she bore in the Wilson v. Dallas appeal from 2009 until 2013.
Actions of Respondents, SWB and Hynie Before the AG’s.October 2020 Documents
On August 7, 2020 Respondents, through Bauknight, served a Motion to Dismiss this
appeal as interlocutory. Appellant opposed the motion on Due Process and other grounds, and her
return is incorporated herein.
On September 9, 2020, Respondents filed a Reply in Support of Motion to Dismiss Appeal
as Interlocutory, which stated in part:
Instead of attempting to'counter Respondents’ arguments for dismissal,
Appellant used the Return as a vehicle for a rambling, counter-factual
screed against Tommie Rae Hynie...and, to a lesser extent, the breach
of fiduciary duty case...”Richland 4900”... While Respondents cannot .
rule out the possibility that some of Appellant’s rantings may be relevant

to the merits of this appeal, it is clear that none of them is relevant to the
-threshold issue of appealability ...
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The AG’s October 2020 documents make clear that the “rantings” and claimed “coutter-
factual screed” of Appellant were actually a brief summary of the efforts of SWB, Respondents,
Hynie and the small number of people who remain aligned with Hynie since May 29, 2013 to
convert Richland 4900 into a “breach of fiduciary” case against Robert Buchanan and Appellant
when it was exactly the opposite. As the never-amended complaint in Richland 4900, on file in
2017-001899 and 2018-002229, and the subject of two FOIA cases decided by this Court in 2019
shows, the purpose of Richland 4900 when filed was to stop an appeal of the AG’s 2008 settlement.

The AG’s 2008 settlement “stipulated” that Hynie was Brown’s wife, then gave her a
quarter of James Brown’s worldwide music empire in exchange for her nonexistent termination
rights under the Copyright Act and those of her minor son (JTames). Richland 4900 was concocted
to blame the Me Hynie and the AG had cansed Brown’s charity on Buchanan and Appellant.

Respondents, Hynie and SWB were unfazed by Wilsor v. Dallas. Within two days of the
decision Bauknight had been reinstated, aﬁd on May 29, 2013, a day or so after the remittitur was
handed down, Hynie's attorney Alan Medlin, Esq., with Louis Levenéon, Esq., announced to Judge
Early their intention to disregard Wilson v. Dallas; and reinstate the AG’s 2008 settlement.

With unmistakable evidence that they had no authority to do so, Hynie, SWB -and
Respondents forged on in Richland 4900, continuing to blame the dismembéring on Buchanan and
Appellat. For seven years Hynie and the few who remain aligned with her, including
Respondents, have turned Richland 4900 into a FOIA graveyard; sought sanctions against
Appellant a dozen times; stricken from the record affidavits of Appellant which were never
reviewed by any court; and managed to suppress both facts and law which show that Hynie was-

not James Brown’s spouse, it was never a help to Brown’s charity to make Hynie appear to be
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James Brown’s spouse and Brown’s worldwide music empire was not worth $4.7 million as Peter
Afterman, Hynie and Bauknight clﬁim.

In the name of the State’s highest legal officer, SWB, Hynic and Respondents have
continued to falsely accuse Buchanan and Appellant of the federal felony of overstating Brown’s
music empire by $79 mjjlion in IRS filings to get a $5 million commission on a $5 million estate.
And they have done this with knowledge that they had no right to use the power and prestige of
the Office of the Attorney General to attémpt-to ruin the careers and reputations of Buchanan and
Appellant.

In 2016 now-Governor McMaster testified emphatically under oath that he did not
authorize SWB to bring Richland 4900; that he did not authorize Bauknight to act for the AG in
Richland 4900; and that he did not even know he was a Richland 4900 Plaj.l}ﬁﬂ until after leaving
office as AG in January 2011. Instead of ending Richland 4900, Hynie, SWB and Respondents
redoubled their efforts to damage and further discredit both Buchanan and Appellant for their
proper joint actions.

By 2017 all of the Richland 4900 Plaintiffs except Hynie, her son, and Respondents had
abandoned the May 29, 2013 plan and terminated Levenson. Even that did not stop SWB, Hynie
and Respondents. They engaged Lex'renson as a “fact witness “ in Aiken 1337 to testify that
Buchanan and Pope should not have appealed the AG’s 2008 settlement

Claiming to have the AG on their side in Richland 4900, and claiming that SWB was the
AG’s attorney umtil at least 2016, Respondents, with SWB, repressed the Governor’s sworn

testimony in Aiken 1337, as well as the testimony of AG Wilson and other AG staff.
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Using 4 lawyers who charged $375- $500 an hour, Respondents, by Bauknight’s testimony,
spent more than $1 million defending a fee claim case which had been resolved for Buchanan with
a 15-minute hearing and which Appellant was pursuing pro se before the 2017 tnaI in Mken 1337.

Declinihg to respond to Appellant’s offer to settle her claim for 5 ¥% years service and all
the costs Appellant had paid out of pocket for the 4-year appeal which became Wilson v. Dallas
for $2.1 million, Respondents conducted a lengthy trial with two attorneys, a $600-an-hour
termination rights expert from New York who was told that Hynie was Brown’s spouse; a $700-
an-hour expert appraiser from California who did not appreise anything; and five other experts,
including two CPAs who were not told that Bauknight and his spouse/CPA had abandoned the tax
file of court-appointed CPA William Sellars, allowing it to be destroyed after more than six years.

By 2019 at a cost which was set out in an ex parte filing by Respondents, but discarded
by the circuit court, and after accusing Appellant of perjury and wanting $19 million to settle her
claim, Respondents secured the circuit court order they wanted. It is the subject of Court of Appeal
Case No. 2019-000362. That harsh order, which asserts that Buchanan and Appellant breached
their fiduciary duty by appealing the AG’s 2008 settlement, nevertheless directs that the $47,972
SA fee be paid to Appellant with legal interest from March 2008,

Instead of pa.ying Aépellant the $47,972 with interest, now over $100,000, Respondents
continued to employ ';he power and prestige of the AG’s office by asserting that they could not pay
Appeliant unﬁl‘ Richland 4900, 2 “fiduciary duty” case and a “companic;n case” to Aiken 1337
was concluded.

By September 2020 Respondents’ “expert” Peter Afterman, who had fabricated the $4.7
million claimed value for Brown’s worldwide music empire used to accuse Buchanan and

Appellant of a federal felony, had both repudiated his $4.7 million claim in Supreme Court filings
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and confirmed in a Federal Court sworn declaration that he had been working for Hynie and her
lawyers since 2013. Exhibit A,

Undaunted, on September 18, 2020 Respondents and Hyhie, through SWB, filed a motion
to strike and sought a rule to show cause in Case No. 2018-002229, a Richland 4900 appeal.
Respondents, Hynie, and Bauknight “on behalf of” both Hynie and the AG, asked this Court to
hold Appellant in contempt for alleged “repeated rule violations,” and stated that Appellant “has a
documented history ...of failure to comply with appellate court rules.” The SWB filing continued
the vitriolic tone SWB and Baulnﬁght have taken for the State/AG for a decade.

Documents Released by the Attorney General Under FOIA in Qctober 2020

In October 2020 the AG released under FOIA, for the first time, public documents which
disclose startling facts about Ricilland 4900 which bear directly on this appeal. The AG’s October
2020 documents directly refute Respondents® claim to the lower court and in this appeal that the
unauthorized, unconstitutional Richland 4900 is & “companion case” to Aiken 1337. The AG’s
October 2020 docmnen'ts,'when taken in context, reveal how Respondents, Hynie and SWB, for
more than seven years, have used the. power of the Office of the Attorney General to advance the
May 29, 2013 announced plan of Hynie and Levenson to disregard the Supreme Court’s decision
in Wilson v. Dallas and reinstate the AG’s 2008 settlement which stipulated that Hynie was
Brown’s spouse aﬁd gave her about $1 million a year and a third of Brown’s charity.

The AG’s October 2020 documents show: |

1. January 20, 2012 Jetter from SWB attorney Mark V. Gende to AG Wilson (“As

[the AG’s] attorney in this matter, [Gende is] writing to advise {the AG] against releasing™

any portion of the public “Wingate Contract” which Appellant has been secking under

FOIA for 9 years, and Buchanan and Appellant were also seeking in Richland 4900
discovery. Attached as Exhibit B.

2. March 25, 2013 letter from SWB attorney Everett A. Kendall, 11, to AG Wilson,
Chief Deputy AG John W. MclIntosh, Deputy Attorney General Robert D. Cook and Asst.

8
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Depﬁty AG C. Havird Jones. (requesting “formal meeting” “to discuss the termination of
[SWB’s] representation of the Office of the Attorney General” in Richland 4900). Attached
as Exhibit C.

3. April 12, 2013 letter of Mr, Kendall to AG Wilson, Mr. McIntosh, Mr. Cook and .

Mr. Jones. (Transmitting “Termination Agreement to end Sweeny, Wingate and Barrow,
P.A’’s representation of the Attorney General.”) Attached as Exhibit D.

4, Unsigned April 2013 “Termination of Legal Representation.” asserting that the
Contract for Legal Services (Wingate Contract) created “a direct attorney-client

relationship™ between SWB and the AG; indicating that the AG would pay some portion
of SWB’s fees; and asserting that all communications between SWB and the AG, as well
as communications between the AG and others, and the Termination document itself,
“are, and shall remain, confidential and protected by the Attorney-Client Privilege.”
Attached as Exhibit E.

5. April 23, 2013 letter of Mr. Kendall to Chief Deputy AG Mr. Mclntosh. (Secking
signature on Termination agreement; noting that the AG had “drawn a line in the sand with
respect to [SWB’s] attorney fees and expenses;” and saying that SWB would “act
accordingly.”Attached as Exhibit F. - -

6. April 24, 2013 letter of Chief Deputy AG_MclIntosh to Mr, Kendall. (Noting that

the AG would not pay SWB’s fees because it “did not employ [SWB’s] services” and
advising that “the Office of the Attorney General has never been a client of [SWB].”
Attached as Exhibit G.

7. A January 5, 2011 letter from Mr. Kendall to Russell Bauknight, regarding
Richland 4900 with the entire 3 % page body and attached chart redacted, but showing

copies sent to two members of the AG’s office, as well as attorneys for Hynie, and other
Will/Trust contestants.. This letter was sent the month AG Wilson took office; Forlando
Brown became an undisclosed owner of the Legacy Trust and planted the false Grammy©
claim noted by the Supreme Court two years later; and the month Bauknight shifted nearly
1/3 of Brown's charity and about $1 million a year from Brown’s charity to a trust for
Forlando and others by use of the Afterman $4.7 Million Value. Attached as Exhibit H.

8. A 2008 Fee Schedule of Bauknight which was filed with Judge Early in 2009; declared

public by Judge Early in 2010; has been missing from the Aiken Clerk’s Office since 2010

when it was ordered to be delivered to Buchanan and Appellant; was not produced by

Respondents in either Aiken 1337 or Richland 4900 despite proper discovery requests; and
shows that the dozen Nexsen Pruet (NP) attorneys hired by Bauknight in 2009 to assist

the Legacy Trust and Hynie with the dismembering of James Brown’s estate plan

were charging ‘$375- $500 an hour in 2008. Attached as Exhibit I
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Consideration of the AG’s 2020 Documents Will Promote Justice and Judicial Economy
The full impact of | these extraordinary 2020 admissions by the AG cannot be
underestimated. In 2_011 Buchanan and Appellant asked this Court to grant a Writ of Prohibition
and early appeal to consider the constitutionality of Richland 4900, where SWB, a private law
firm, served as sole counsel of record to the State/AG, Hynie and other private ciients. The AG,
through SWB, asked that the appeal be dismissed as premature, and it was.

In the nine years which followed the AG and Bauknight, both claiming to speak for the
AG, trampled on the Due Process, First Amendment and FOIA rights of Appellant and Buchanan,
One small example is Exhibit J, an order obtained by the AG, through SWB, in March 2017. This
extraordinary order seals an affidavit of Appellant without review and directs that all further
affidavits of Appellant — but not anyone else — in Richland 4900 be filed under seal.

While it may ﬁke years to sort out the implications of the AG’s October 2020 documents,
it is clear that they show that Richland 4900 is not — and never was — a companion case to Aiken -
1337. The only claimed “fduciary duty” in Richland 4900 is to Hymie and owners of the
nonexistent Legacy Trust created by the AG, Hynie and others as the vehicle to dismember James
Brown’s estate plan. Buchanan and Pope never owed a duty to the Legacy Trust or its beneficiary-
owners, | |
| If Respondents do not immediately abandon their positions and deliver to Appellant the
funds she was awarded in 2008 for her 2007 SA service, these documents should become part of
the record in this appeal.

Appellant’s Request to Supplement the ROA is Appropriate
“Few appeals ix'xvolve the need for a supplemental record.” Toal, Walker, Baker,4ppellate

Practice in SC, 3d ed., p. 417. This case, with the just-disclosed documents which bear directly

10
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on the constitutional issue of whetlwr SWB and Respondents have inappropriately used the power
and prestige of the Office of the AG to advance Hynie’s private interests in Richland 4900, and
have continued those Due Process violations with the Nonpayment Orders which are the subject
of this appeal, is one of those few cases where a supplement should be allowed. Although
presentation of evidence for tht;. ﬁrét time on appeal is unusual, appellate ¢courts have the discretion

“to make limited exceptions to this rule when “injustice might otherwise result.” In re AOV Indus.
Inc., 797 F.2d 1004, 1012 (D.C. Cir. 1986) (quc‘)ting Singleton v. Wulff, 428 U.S. 106, 121 (1976)).
Appellate courts have “the inherent equitﬁble power to allow supplementation of the appellate
record if it is in the interests of justice.” CSX Transp. Inc. v. City of Garden Cit;y, 235 F.3d 1325,

1330 (11" Cir. 2000). That is the case here.

The Court of Appeals has already issued one opinion in Richland 4900, in Case No. 2017-
001899, without benefit of the compéllfxf'g public evidence revealed by the Attorney General in
October 2020. The AG’s Qctober 2020 documents aré critical to a prompt and just conclusion in
. this appeal so that Appellant may be paid the $47,972, with interest, she should have been paid-12
years and 8 months ago. It may also'detér Respondents from continuing expensive litigation to
avoid embarrassment, as was proposed by SWB to the AG-in 2012, and which has happened.

CONCLUSION |

Based on the foregoing, this Court should allow fhe ;:xtraordina:y October 2020 documents

of the AG and the related documents ;,ttached heretlo to be. considered both in connection with the

Motion to Dismiss Appéal as lnterlocutorjl and as part of the Record on Appeal when presented if

Respondents continue to withhold Appellant’s $47.972 unpaid SA fee from 2007.

11
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October 14, 2020

Respectfully submitted,

A

Adele J. Pope
1228 Walnut Street

Newberry, South Carolina 29108
Telephone: (803) 413-0753
adele@popelawfirm.com

S.C. Bar No. 4501

Appellant pro se
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1:18-cv-02191-JMC  Date Filed 09/04/20 Entry Number 269-6  Page 1 of 2

EXHIBIT F

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
- AIKEN DIVISION

DEANNA BROWN-THOMAS, an individual;
YAMMA BROWN, an individual; VENISHA
BROWN, an individual; MICHAEL D. BROWN, an
Individual; NICOLEC. BROWN, an individual;

- JEANETTE MITCHELL BELLINGER, an
Individual; SARAH LATONYA FEGAN, an
Individual; CIARA PETIT, an individual; and
CHERQUARIUS WILLIAMS, an individual,

Civil Action No. 1:18-¢cv-02191-JMC

DECLARATION OF PETER
AFTERMAN

Plaintiffs,
V.

TOMMIE RAE HYNIE, ak a: TOMMIE RAE
BROWN, an individual; JAMES J. BROWN, II, an
Individual; RUSSELL L. BAUKNIGHT, as the
Personal Representative of the Estate of James Brown )
And Trustee of The James Brown “I Feel Good™ Trust;)
DAVID C. SOJOURNER, JR., as the Limited Special )
Administrator of the Estate of James Brown and )
Limited Special Trustee of The James Brownand )
Limited Special Trustee of The James Brown “I Feel )
)
)
)

Nt i et el Nt it e Nt Nt St Nt S s Naad st S

Good” Trust; and DOES:' 1 through 10, inclusive,

Defendants.

I, Peter Afterman, declare as follows:

1. Thave personal knowledge of the facts herein and if called as & witness would 50 testify.

2. Aso0f2013, I have assisted Tommie Rae Brown and her counsel with advice as to music
rights ma&ers, including copy'right matters and termination right matters. My assistance
as an agent involved helping her counsel provide her with their legal advice about music,

copyright, and termination matters.
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1:18-cv-0219.1-JMC' Date Filed 09/04/20 Entry Number 2686 Page 2 af 2

I declare under penalty of perjury under the laws of the United States of Aﬁetica that the
foregoing is true and correct and that I executed this Declaration on this 2nd day of September,

2020, at Los Angeles, California.

=

Peter Afterman
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January 20, 2012
Page2of2 .

both the spirit and letter of FOIA if you decline to produce the requested documents until the
Court has determined whether any of the fee agreement is privileged.

I trust that you will reconsider your decision. I am availeble throughout the day to
discuss this maiter. .

Yours truly,
SWEENY, WINGATE & BARROW, P.A.
MVG/smt
cc:  C. Havird Jones, Jr., Esquire - via electronic mail
Mery Frances Jowers, Esquire — via electronic mail

Tracy Meyers, Esquire — via electronic mail
Russeil Bauknight — via electronic mail
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SWB

SWEENY WINGATE & BARROW PA.

April 12,2013

Reply to: Main Office

Everstt A, Kesdall, It
(83) 217-3487

Alan Wilson, Attorney General

John W. McIntosh, Chief Deputy Attomey General
Robert D. Cook, Deputy Attorney General

C. Havird Jones, Jr., AsmsmntDepntyAunmeyGeneml
OfﬂeeofthcAttomemea'al,StateofSouthCaolma
Post Office Box 11549

Colmbm,5029211-1549

RE Proposed Termination of Representation Agreement
Our File: 4077-7389

Dear Attorney General:

In follow up to our meeting of March 27, 2013, I have drafted the enclosed Termination
Agrecment to end Sweeny, Wingate and Barrow, P.A.’s representation of the Attorney General
in all matters, Wewouldbehappybhmﬁn&m‘dmssxonsabommcparﬂculma,butmxsdmﬁ
covers the main issues of concemn.

Also, we leit with you a Consent Order relieving our firm as counsel in the 4900 case. I
would like to submit that to Judge Marning as soon as possible to avoid any confasion in
upcoming proceedings, especially in light of your having filed a Motion to be dropped from the
lawsuit.

If further discussion is needed, please do not hesitate to cail.
' Youss truly,

Everett A. Kendall, II RECEIVED

APR 15 a3
Max Office: T+ 803-256-2233 F-'an3-15&9|77 1515 LAy St. {293201) Post OFFILE Boxt a4 A% CO ! .
PesDEEORXE  T*843-878-030  F+843-878-0303 115 CARfuL Wave SUTeBe Past Orfcs R DB UTHRY
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TERMINATION OF LEGAL REPRESENTATION

This Agreement as to the termination of legal representation (hereinafter “Termination
Agreement”) by the law firm of Sweeny, Wingate & Bamrow, PA, (hereinafter “the Firm™) and
the Attorney General for the State of South Carolina (hereinafier “the Attorney General”) is
entered this of April, 2013 and is effictive retroactively to March 25, 2013.

Whereas, the Firm and Russell L. Bauknight as Personal Representative of the Estate of
James Brown and as Trustee of the James Brown 2000 Irevocahle Trust and the James Brown
LegackaustC'[mwe’OunuedmtomAgreemmforLegalSmoes(hmaﬁer

“Engagement”) on or about May 18, 2010; and

Whereas, the Attorney General ratified and accepted the terms of the Engagement on

about May 18, 2010, thereby creating a direct attorney-client relationship; and

Whereas, smcethatume,thanmhaspmv:dedvaluablelegalmmtomdonbehalf
oftheAttnmeyGeneml and

Whereas, theAuomemera!downowwxshmtmnmatensengagmemwnhﬂwFim,
without cause;

IT IS THEREFORE AGREED AS FOLLOWS:

The Engegement of the Firm in all matters relating to the Estate of James Brown, is .

hereby terminated, without cause. Specifically, but without limitetion, the Firm is relieved of all
obligations arising from the Engagement. To the extent that the Firm has provided legal services
and/or representation beyond that which is specifically. described in the

representation on those issues is also hereby terminated without cause. Effective retro-actively

~ to March 25, 2013, Sweeny, Wingate & Barrow, P.A. shal]havennobhgdmntotheAttomey
Genezal in any legal matter. |

It:sthemdetmndmgofﬂreﬁmﬂmttheAtwmemealmsthwﬂ:dmwasa
party-plaintiff from Bayknight. et al. v, Pops, Case No. 2010-CP-40-4500 (hereinafter “Case
49007). The Office of the Attomney General will handle all matters hecessary to effect that
objective. The Firm shatl have no responsibility to assist the Attorney General in this process.

The Attorney General further acknowledges that the Firm has provided valuable services
to the Office of the Attomey General since May 18, 2010. For these services, the Aftomey
General agrees to pay the expenses and legal fees incurred on a quantum meruit basis, totaling
Payment shall be made within 30 days of this
agtement. Thepaymentofthen&ushallbccmdxtedtoﬂnmnmmgparhestoﬂze
Agreement. -’ .

IheAuomeyGenemlmdﬂithmwmmtthatallcommunioaﬁombd\w}mﬂm,as
well es those among other parties to the Engagement are, end shall remain, confidential and
protected by the Attorney-Client Privilege. Neither the Firm nor the Office of the Attomey
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Genaﬂshﬂtﬁmloumhcommmm&mmmypmmmmmeAMWm

the written consent of every party or an order of the Court. This document is included among the
confidential communications.

The Office of the Attomey General shall refrain from making any disparaging remarks
regarding Sweeny, Wingate & Barrow, P.A. Any reference to the termination of this relationship
shall simply be described as arising out of the decision of the Attorney General to withdraw from
Case 4900 and that the Firm's legal services are no longer required.

. IN WITNESS WHEREOQF, we have hereunto set our hand and seal at the County of Richland,
* State of South Cerolina, this day of , 2013,

Alan Wilson, Attorney General -
State of South Carolina

Kenneth B. Wingate, Esquire
Sweeny, Wingate & Barrow, PA.
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SWB

SWEENY WINGATE & BARROW PA.

January 5,2011
' Reply to: Main Office
Everett A, Kendall, I
(803) 256-2213 < 139
enk@swhlmv.com
Yia Email
Russell L. Bauknight, CPA
Bauknight, Pietras & Stormer, P.A.
Past Office Box 1330
1517 Gervals Strest

Columbis, SC 29201

RE: Russell L. Bauknight, et al. v. Adele J. Pope and Robert L. Buchanan, Jr.
Civil Action No.: 2010-GC-40-00073
Claim No.:
Our Fle: 4077-7389

Dear Russell:

MAROscE:  T+B03-256-2233 Fe803-2569177 1515 LADY5T. (29201) « POST OFRt BaX 12129 Conwnsma, SC 2931
PEDEOMICE Te843-383-2140 Fe843-383-6150 323 WESTHOMEAVE * Posr ORCE Box 88 »HARVILLA SC 2055 1
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Russell L. Bauknight, CPA
1/5/201 1
PAGE?2
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“

________ m_ *__ ﬁ ____

Rugsell L. Bauknight, CPA

/52011

PAGE 3
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Russell L. Bauknight, CPA
/512011
PAGE 4

i

— e ——— ——— . —— e ———

Yours truly,

SWEENY, WINGATE & BARROW, P.A.

’W :

Everett A. Kendall, Il

cc:  David B, Bell, Esquire
J. David Black, Esquire, Nexsen Pruet, LLC
C. Havird Jones, Jr., Esquire, Office of the Attorney General
Lori J. Christman, Levenson & Associates
Mary Frances Jowers, Bsquire, Office of the Attorney General
Matt D. Bodman, Esquire, Matt Bodman, P.A.
Fred L, Kingsmore, Jr., Bsquire, Nexsea Pruet, LLC
S, Alan Medlin, Esquirc

- 083







Exhibit |

085



P

Schedule of Compensation
For the Service of

Russell L. Bauknight, as Fiduciary

Effective January 1, 2008, compensation for Russell L. Bauknight’s services as sole or co-trustee
of a testamentary or intervivos (revocable orin'evoeable)unstwnllbedemnnmedmaceordance
with the following schedule: -

Tnntadmmmnon,mdudmgxhvesmmmdmmmvastnutmanagmanoftheassets
mthetrust,mcomplmnoemﬂ:anygwunmgtumsofthehustuselfor,mdefanh

 thereof, any governing state law.
Current Market Value - Annual Compensation
Of Trust Assets " Rate :
First $1,000,000  ...........cccu.e. teeeressseissrtrrerenanssieatanasssanns 1.25%
Next $1,000,000  .............. teberserrascmnacnrniosesnsrinsasarase vesoms. 1.00%
Next$3,000,000  ......ccoveveveiiimmmuieneeeneeriseieeesessssessonanasans .70%
Over $5,000,000  ....cceouvevenenen. creretesseniane . .50%

Fees are calculated and paid at of the end of each month based upon values at the first of
the month, Om-twdﬂhofﬂzeamualﬁelsdneandpayableeachmmﬂz. '

Principal distribotions and PRYMENtS .........cceveerrreeenmereeeseeresenae 1.00%
(e-g., discretionary, directed, withdrawal, removal, termination)

‘Sale of Trust Real Estate: ) :
Trustee markets and sell the property ..........ccoeeremrerenennenes 7.00%
Trustee markets and broker procures purchaser .........c.ccoe... 5.00%
Property is listed and sold throngh a broker..........cceurevirenne. -3.00%

Additional information regarding compensation as trustee:

This fee schedule does not include fees charged by outside professionals such as
attorneys, accountants or investment advisors. These fees do not include the cost of tax
munnpmpmnnonmthemepm'ahmofworkpapmﬁmeeusedfortaxpmpmhon
andmlstmoumings.

Extrsordinary Services:
The forgoing schedule of compensation is for the normal services required in the
administration of a trust. Where special services are required, appropriate additional

charges will be mede based upon the nature of the work involved and the extent of the
duties and responsibilities assumed. Some examples of unususl services might include;
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Other Fee Informaﬂon

The fee structure outlined above does not contemplate every situation with which the
fiduciary may be faced. Special assets or unusual assets may require additional attention
that will result in additional fees. (Examples of “special assets” include, but are not
limited to, annuity income streams where charges besed upon value may not be
appropriate, intangible assets that may be difficult or expensive to value on a regular
basis, bankruptcy situations or contingent assets.)

M—Spedalﬁdudﬂysm and Fidnciary's Counsel:

All services performed as Special Trustee, Special Administrator, or in other similar
fiduciary capacities shall be charged at the regular hourly rate for Russell Bauknight
charged by Banknight Pietras & Stormer, P.A. at the time such services are rendered
(currently $350.00 per hour). In addition, it is anticipated that the services of Nexsen
Pruet, LLC will be retained to assist with legal matters associated with the administration
of the estate and trusts and the relatsd business matters. The hourly rates charged by
those attorneys expected to assist significantly with these matters range from $375.00 to
$500.00 per hour. The primary attorneys expected to be involved in the performance and
supervision of these legal matters are Fred Kingsmore, Jr. and William (Corky) Klett II.
Mr. Kingsmore specializes in tax, estate planning and probate and currently cherges at a

- rate of $450.00 per hour for matters of this type. Mr. Klett specializes in intellectual

property matters, including copyright law, both domestic and intemational, and currently
charges at a rate of $425.00 per hour for matters of this type. Other lawyers in the firm of
Nexsen Pruet, LLC may be used from time to time but their rates will not exceed those
rates charged by Messrs. Kingsmore and Klett.
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

RUSSELL L. BAUKNIGHT, as Trustee of
the James Brown 2000 Yrrevocable Trust and
the James Brown Legacy Trust, es Personel
Representative of the Estate of James Brown,
and on behalf of Alan Wilson, in his capacity
as Attomey General of the State of South
Carofina; Tommie Rae Brown, individually
and on behalf of her minor child, James
Brown II; Daryl J. Brown, .individually and on
behalf of his minor child Janise Vanisha
Brown; Lindsey Delores Brown; Deanna J.
Brown Thomas; Jason Brown-Lewis; Yamma
N. Brown, individually and on behalf of her
minor children Sydney Lumar and Carrington
Lumar; Tonya Brown; Venisha Brown Larry
Brown; and Terry Brown

and

ALAN WILSON, in his capacity as Attorney
General of the State of South Carolina;
TOMMIE RAE BROWN, .individually and on
- behalf of her minor child, JAMES BROWN
II; DARYL J. BROWN, individually and on
behalf of his minor child JANISE VANISHA
BROWN; LINDSEY DELORES BROWN;
DEANNA J. BROWN THOMAS; JASON
BROWN-LEWIS; YAMMA N. BROWN,
individually. and on behalf of her minor
children @ SYDNEY LUMAR and
CARRINGTON LUMAR; TONYA
BROWN; VENISHA BROWN; LARRY
BROWN; and TERRY BROWN,

Plaintiffs

Adele J. Pope,

Defendant

IN THE COURT OF COMMON PLEAS ’

FOR THE FIFTH CIRCUITY

= 2
« 2 %
T [ oA :
= = i .
PEAoM ; -\ ]
o = F5 ]
S i Ve
Clvil Action No. 2010-CP-40-49_00_ z ?—;‘
7 =z
F TPRRY -
- D

ORDER CONCERNING PLAINTIFFS’
MOTION TO STRIKE A JANUARY 17,
2017 AFFIDAVIT OF DEFENDANT
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Plaintiffs in Richiand Case 4900 moved this Court for an Order striking the Affidavit of
the Defendant that wes filed by her on January 17, 2017. A hearing was held on-the motion on
February 6, 2017, at which time all parties were heard. After having considered the arguments,
the Court orders as follows: (1) The subject Affidavit will be placed under seal; (2) All further
Affidavits filed by the Defendant will be filed under scal; (3) A determination will be made at
the time of trial which Affidavits will be used in the trial of this matter. This Order specifically
makes no finding about the cantent of the January 17, 2017 Affidavit. - Motions, which have
proviously been filed in this matter to strike other affidavits, will be heard by this Court, only

;_

' Presiding Judge

after at least ten days notice.

IT IS SO ORDERED.

Mzon

South Carolina,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) Civil Action No. 2010-CP-40-4900
)
Adele J. Pope, )
Plaintiff, ) PLAINTIFF'S BRIEF REGARDING
) ISSUES FOR 11/2/20 HEARING
V. )
)
Alan Wilson, in his capacity as )]
Attorney General of South Carolina, )
)
Defendant. )
)

Plaintiff Adele ]. Pope (“Plaintiff”) submits this brief setting out her position on the
issues before this Court on remand from the Court of Appeals’ decision in Pope v. Wilson, 427
S.C. 377, 831 S.E.2d 442 (Ct.App. 2019) and subsequent to Defendant's .production of a
résponsive document in May 2020.

This action was brought under the South Carolina Freedom of Information Act (“FOIA")
on August 10, 2011, after the South Carolina Attorney General (“AG") refused to make a
substantive response to Plaintiff’s request for public documents under FOIA. Based on its
position that certain of the documents sought under FOIA were also the subject of discovery
requests and motions in Bauknight, et al, and Wilson, et al v. Pope, Case No. 2010-CP-40-4900
(“Richland 4900”), the AG, without identifying any requested document as being exempt
from FOIA, proposed to put Plaintiff’s request on hold pending resolution of the Richland
4900 discovery matters.

In March 2013, the AG moved to amend his answer herein. His proposed answer,
allowed by Order of this Court dated March 5, 2020, contains attachments responsive to
certain of Plaintiff’s FOIA requests. It further asserts that the AG is not in possession of

documents responsive to Plaintiff’s request for any document authorizing Russell L.

1
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Bauknight to speak for the AG in Richland 4900. The AG nonetheless conﬁnued to refuse to
turn over the contract with Sweeny, Wingate & Barrow, P.A. (“Wingate”) based on the AG’s
assertion that the document was subject to discovery motions in Richland 4900. In
Paragraph 33 of its Amended Answer, first presented in 2013, the AG takes the position that
it is in possession of a “three page document” which “could be considered responsive” to
Plaintiff's 2011 FOIA request, but which it continued to withhold based on its assertion that
.the document was “under judicial review.”

On February 24, 2020, more than eight (8) years into this FOIA action, the AG filed a
memo which for the first time asserted that the “three page document” in its possession was
not responsilve to Plaintiff’s 2011 FOIA request.

Only after this Court’s resoltution of discovery motions in Bauknight v. Pope (which
had been pending for approximately 9 years) did the AG turn over any document responsive
to the portion of Plaintiff's 2011 FOIA request seeking a copy of the contract between the AG
and Wingate, and his cover letter indicates that his disclosure is not made under FOI4; is
voluntary; and asserts that the document is not respansive to Plaintiff’s 2011 FOIA request.
(See Exhibit K to Affidavit of Pope?, filed herewith)

In October 2020, the AG released several documents in response to a FOIA request by
a Newberry journalist’s FOIA request which had never been presented or acknowledged in
this case, despite bearing directly on issues which have been presented herein. These
documents are attached to and described in the Affidavit of Adele |. Pope, filed herewith, and

include a letter from private counsel to the AG, attached to the Pope Affidavit as Exhibit B,

! Plaintiff notes that two typographical errors are present in her Affidavit, namely that Paragraph 19 should read “the
AG never had never hired Wingate,” rather than “SWB had never hired Wingate” and Paragraph 35 should read “is

necessary” rather than “in necessary.”
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advising it to withhold the Wingate contract. In that letter, Mark V. Gende, Esquire, suggests
that release of the document * w11] certainly incur the sanction of attorney [sic] fees in the
pending FOIA actions.” Mr. Gende further asserted that such a "defeat [would] be more costly
and embarrassing than a decision to continue litigating the fee agreement issue.” The letter
goes on to suggest that the AG would be in compliance with FOIA to continue withholding
the document “until the Court has determined whether any of the fee agreement is privileged.”

The issue of privilege, which appears only to have ever been raised by Wingate, rather
than the AG, has always been a red herring in this FOIA case. It appears that the AG has never
~ claimed any document requested herein was exempt because it was privileged, and the claim
of Wingate’s private clients that any document was privileged is completely undermined by
the AG's possession of the document. This was directly addressed by then-Chief Deputy
Attorney General John W. Mclntosh in an April 24, 2013 letter (released for the first time in
October 2020) to Wingate, which advises Wingate that “the Office of the Attorney General
has never been a client of [Wingate]” in Richland 4900.

This Case is not Moot, and the Wingate Agreement is a Public Document

The AG has indicated that he intends to argue that Plaintiff’s request for the Wingate
agreement is moot because of its disclosure by a third party pursuant to a Federal Court
Order in August 2013. This argument is specious.

The AG contiﬁued, even after the Federal Order, to refuse to produce the Wingate
agreement. See November 27, 2013 letter of Emory Smith, Esquire, attached as Exhibit D to
Plaintiff’s February 18, 2020 Brief herein. Only by letter of Mr. Smith, dated May 20, 2020,
did the AG produce the three-page document it had refused to produce to Plaintiff under

FOIA since 2011.
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Our Supreme Court has held that a FOIA action.for declaratory apd injunctive reliefis
mooted upon the public body’s production of the requested document, which has never
happened in this case as to the Wingate agreement. See Sloan v. SCDOR, 409 S.C. 551, 762
S.E.2d 687 (2014). As Mr. Smith’s letter correctly notes, the copy of the Wingate agreement
received by Plaintiff was from a third party, not from the AG. The FOIA contains no provision
connecting a public body’s FOIA obligations to whether the requesting person may already
possess the same or similar documents from another source.

The Winga.te agreement was first produced by the AG in May 2020, but the AG
continues to maintain that it is not produced under FOIA to Plaintiff. This Court should issue
the declaratory judgment sought in the complaint herein and direct the AG to fully comply
with Plaintiff’s valid 2011 FOIA request.

The Wingate Agreement is not within any FOIA Exemption

To date, the AG has never identified any particular exemption in the FOIA statute
which would prevent release of the Wingate agreement, and none does.

The AG, after the Court of Appeals’ opinion in this case, continues to assert that the
Wingate contract was subject to an exemption under FOIA, namely §30-4-40(a)(4), which
‘exempts “[m]atters specifically exempted from disclosure by statute or law” (See AG’s
Supplemental Memorandum, dtd. 2/18/20, p. 5) Notably, this is the same exemption the AG
had advanced beginning in 2013 and which the Court of Appeals found required the AG to
identify the “specific language of a discovery rule that expressly prohibits disclosure of a
particular type of record.”

The AG then attempts to specifically identify rules which allegedly support its position,

including Rule 26 and Rule 34(b). Even as interpreted and quoted by the AG, neither of these
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expressly prohibits the AG's disclosure of the document. This is especially true in light of the
revelatory documents attached to the Afﬁdaﬁt of Pope filed herewith, which show that it first
asserted this exemption at nearly the same time it advised Wingate that it had never been
Wingate’s client and that no privilege existed between them. (Aff. Pope, Ex. 1)

Because the AG has never made a proper FOIA response to Plaintiff’s 2011 request,
this Court should proceed with directing the AG to fully comply with the FOIA and finding
that the AG had not meaningfully complied with the FOIA until at least May 20, 2020.

Plaintiff is Entitled to an Award of Attorney's Fees and Costs

The other remaining issue on remand is Plaintiff’s cause of action for attorney’s fees
and costs incurred in this action, pursuant to S.C. Code Ann. §30-4-100(b). Plaintiff has
previously submitted an affidavit of her attorney, Adam T. Silvernail, which sets out that
$49,521.15 in fees and costs had been incurred through February 18, 2020. Plaintiff notes
that pursuant to the Supreme Court’s holding in Sloan, supra, she is entitled to any further
fees and costs incurred until this case is finally determined. Plaintiff reserves the right to
submit an affidavit at such time the Court determines the remaining FOIA issues in this
matter and decides that Plaintiff is entitled to recover her fees and cosfs herein.

~ Even if this Court were to determine that the AG’s May 2020 release of a portion of
the Wingate Contract mooted the declaratory and injunctive relief (which, Plaintiff submits
for the reasons set out abave, it should not), it is undisputed that at least one document
Plaintiff requested was withheld for just under nine (9) years after the original FOIA request
was made.

Further, although none of the substantial fees and costs herein should have been

incurred - had the AG complied with the FOIA in the first instance - these fees are exceedingly

097

006+007dD0L0Z2#3SYD - SYITd NOWINOD - ANVTHOIY - Wd 00:2 L2 120 0202 - G314 ATIVIINOHLOA1E



reasonable given the lengthy and complicated litigation required herein. In Summerv. Wilson,
ajournalist’s FOIA case (involving some of the same ciocuments) which was filed in 2012 and
concluded August 2015 resulted in The Honorable Eugene C. Griffith, Jr, granting that
Plaintiff’s counsel fees and costs of more than $39,000. (See Order, dtd. 8 /19/15, Exhibit ] to
Affidavit of Pope)

Plaintiff notes that her fee request is based on time averaging approximately 20 hours
per year, and she submits that the substantial total is a result of the AG’s refusal to produce
public documents and his causing substantial delay and cqmplication in this matter. The fees
and costs incurred herein were substantially increased by the successful appeal necessitated
by the AG's litigation of this matter.

The affidavit submitted contains substantial evidence bearing on the factors to be
considered in determining reasonable fees, including Plaintiff’s counsel’s experience and the
complexity of the matter litigated. See Burton v. York County Sherriff’s Dep't, 358 S.C. 339,
358, 594 S.E.2d 888, 898 (Ct.App. 2004). Plaintiff also notes that the Supreme Court’s most
recent review of a FOIA fee award resulted in approval of a fee exceeding $35,000 based on
atotal of 135 hours? in a case which was commenced in 2013 and concluded in the Supreme
Courtin 2018, Plaintiff submits that the approximately 186 hours her counsel has spent on
this matter through nearly 9 years and a successful appeal are reasonable.

Conclusion
For the reasons set forth above, Plaintiff asks that this Court order the AG to

immediately and fully respond to her 2011 FOIA request and to pay the reasonable attorneys’

? These totals did not include fees and costs incurred in the appeal of that matter. The Court of Appeals eventually
granted, and the Attorney General has paid, the costs allowed under the Appellate Court Rules. As will be reflected
in an updated affidavit, however, the additional time and costs incurred in the meantime will result in the amount
now due having changed very little.

6
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fees and costs incurred in bringing and maintaining this action to enforce Plaintiff’s FOIA

rights,

October 27, 2020

099

Respectfully submitted,

s/Adam T. Silvernail

Adam T. Silvernail

Law Office of Adam T. Silvernail, LLC
1905 Marion Street (29201)

Post Office Box 7995

Columbia, South Carolina 29202-7995
Telephone: (803) 779-1770
adam@silvernaillawfirm.com

Attorney for Plaintiff
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
Adele J. Pope, ) Case No. 2010CP4004900
) [formerly Newberry Co. Case No.
Plaintiff, ) 2011-CP-36-379]
)
v. )
) MEMORANDUM
Alan Wilson, in his capacity as ) OF ATTORNEY GENERAL
Attorney General of South Carolina, ) FOR 11/2/2020 HEARING
)
Defendant. )
)
Russell L. Bauknight, etc., Henry Dargan )
McMaster, in his capacity as Attorney )
General,etc, et al, )
)
Plaintiffs, )
) Case No. 2010-CP-40-4900
V. )
: )
Adele J. Pope and Robert L. Buchanan, Jr., )
)
Defendants, )
)

Plaintiff apparently wants the Office of Attorney General to produce pursuant to Court
Order what it has already given her voluntarily. This request is baseless under the law and facts
of this case. In the Second Supplemental Memorandum submitted earlier this year in which the
Attorney General said the following |

Although the unsigned [three pate Wingate document] that the Office of the Attorney
General has and the signed document produced in Federal litigation appear to be the
same, upon closer examination in preparation for the hearing in this case on February 21,
we have found that they contain a few differences. Therefore, the unsigned document
that the Office of the Attorney General has is neither an agreement nor an unsigned copy
of the “contract of the then AG [Henry D. McMaster] and /or the State of South Carolina
engaging Kenneth B. Wingate . . . .” which Plaintiff requested in her FOIA letter.
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Accordingly, the unsigned document that we have is not responsive to Plaintiff’s original
FOIA request for a copy of the “contract,” and it is not subject to production under FOIA.
Nevertheless, because we have said that we would produce the document if the court
tules that the agreement! itself is subject to production in discovery in case 4900, we will
voluntarily produce the unsigned document if such a ruling is made. Any such
production of the unsigned document, would be solely discretionary and not due to
Plaintiff’s FOIA request or this litigation. ‘

Therefore, the document was not responsive to the FOIA and produced only voluntarily.
Further, the document, even if responsive, was not subject to production under FOIA earlier. As
stated in the Attorney General’s Supplemental Memorandum in this case:

The Attorney General asserts that the Wingate document is exempt from discovery and
therefore, FOIA, as privileged matter under the pending Motion for Protective Order and

a matter under the control of the court pursuant to that Motion under the Rules of Civil

Procedure because its production is under consideration pursuant to the Rules 26, 34 and

37. These rules make clear that the court presiding over discovery makes the decision

about the disclosure of documents under pending motions. These discovery provisions

constitute exemptions under the Rules of Civil Procedure and therefore, fall under

FOIA’s exemption of “[m]atters specifically exempted from disclosure by statute or law”

(§30-4-40(a)(4)), and the circuit court’s consideration of these motions constitutes, “the

rule of law” which must be observed.

Plaintiff’s case should be dismissed for the above reasons. For the record, this Court
should also grant the motions to strike her affidavits for all the reasons set forth in the Attorney
General’s February 18, 2020, Supplemental Memorandum.

Because the Plaintiff is not entitled to prevail in this case, she is not entitled to Attorney’s
Fees. In addition, her attorney’s affidavit is conclusory and does not set forth an itemized list of

tasks and time on this case which are essential in determining the reasonableness of the fee. See

eg, S.C. Code Ann. §30-4-100 (may be awarded reasonable attorney’s fees); §15-77-330

1 The Attorney General was not a party to the agreement. See, Supplemental Memorandum of
February 18, 2020, at p. 4, citing letter of November 27, 2013, to the Honorable Casey Manning.
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(Requiring itemized statement before payment of fees); Jackson v. Speed,‘ 326 S.C. 289, 308,

486 S.E.2d 750, 760 (1997)(six factors must be considered in determining a reasonable

attorney’s fee) cited in Burton v. York Cty. Sheriff's Dep't, 358 S.C. 339, 357—58, 594 S.E.2d

888, 898 (Ct. App. 2004). (Ina FOIA action, “[t]he award . . . must be reasonable and supported

by adequate findings.”). In particular, Plaintiff should not be able to claim time for any work in
the filing of the affidavits subject to the motions to strike.
CONCLUSION

For the foregoing reasons, the Attorney General requests that this Court grant him

judgment in this case.

Respectfully submitted,

/s J. EMORY SMITH. JR.
S.C. Bar No. 5262
Deputy Solicitor General

ALAN WILSON
Attorney General

ROBERT D. COOK
Solicitor-General
S.C. Bar No. 1373

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3680
(803)734-3677 (Fax)
esmith@scag.gov

November 2, 2020 , ATTORNEYS FOR THE ATTORNEY GENERAL
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STATE OF SOUTH CAROLINA RECEI’VED

In the Court of Appeals NOV 0 5 2020

SCCourt of Appaae

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

- The Honorable Doyet A. Early, III Circuit Court Judge
The Honorable L. Casey Manning, Circuit Court Judge

Appellate Case No. 2018-002229

RUSSELL L. BAUKNIGHT, as Trustee of The James Brown 2000 Irrevocable Trust
and the James Brown Legacy Trust, as Personal Representative of the Estate of James
Brown, and on behalf of Alan Wilson, in his capacity as Attorney General of the State
-of South Carolina; Tommie Rae Brown, individually and on behalf of her minor child,
James B. II; Daryl J. Brown, individually and on behalf of his minor child, Janise B.;
Lindsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N.
Brown, individually and on behalf of her minor child Sydney L. and Carrington L.;
Tonya Brown; Venisha Brown; Larry Brown; and Terry Brown and ALAN WILSON,
in his capacity as Attorney General of the State of South Carolina; Tommie Rae Brown,
individually and on behalf of her minor child, James B. II; Daryl J. Brown, individually
and on behalf of his minor child Janise B.; Lindsey Delores Brown; Deanna J. Brown
Thomas; Jason Brown-Lewis; Yamma N. Brown, individually and on behalf of her
minor child Sydney L. and Carrington L.; Tonya Brown; Venisha Brown; Larry Brown;
and Terry Brown, Respondents. ‘

V.
Adele J. Pope, and Robert L. Buchanan, Jr., Defendants,

Of whom Adele J. Pope is Appeilant.

CERTIFICATE OF SERVICE OF MOTION FOR JUDICIAL
NOTICE AND EXPEDITED CONSIDERATION OF APPEAL
BASED ON ATTORNEY GENERAL’S OCTOBER 2020 PUBLIC
RELEASE OF DOCUMENTS BEARING ON CRITICAL ISSUES
HEREIN




[ certify that on November 5, 2020, a true and accurate copy of the
MOTION FOR JUDICIAL NOTICE AND EXPEDITED
CONSIDERATION OF APPEAL BASED ON ATTORNEY
GENERAL’S OCTOBER 2020 PUBLIC RELEASE OF DOCUMENTS
BEARING ON CRITICAL ISSUES HEREIN

was hand-delivered to the offices of the attorneys of record in this case at the address

below:

Kenneth B. Wingate, Esquire J. Emory Smith, Jr., Esquire

Mark V. Gende, Esquire Office of the Attorney General

Joseph O. Thickens, Esquire 1000 Assembly Street

Sweeny, Wingate & Barrow, P.A. Columbia, South Carolina 29201

1515 Lady Street

Columbia, SC 29201

e

William Jefffyl $mith ‘
1216 Crenshaw Street
Newberry, SC 29108

Telephone: (803) 597-0209
Email: wjstv@mindspring.com
SC Bar No. 0005225

Attorney for the Appellant



