STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Joseph G. Kelsey, #217218, ) Docket No. 19-ALJ-15-0061-AP
)
Appellant, )
)
VS, } FINAL ORDER
) .
South Carolina Department of Probation, ) RE@EWW
Parole and Pardon Services, ) )
) NOV 03 2020
Respondent, )
) SC Court of Appecls

This matter is.before the South Carolina Administrative Law Court (ALC or Court) pursuant to an
Appeal by Joseph G. Kelsey (Appellant) seeking review of a decision of the South Carolina Board
of Paroles and Pardons (Board) of the South Carolina Department of Probation, Parole and Pardon
Services (Department or Respondent) which denied him parcle on a three to two vote in favor of

parole.!

STATEMENT OF THE CASE

Appellant was sentenced to life imprisonment for murder with the possibility of parole. Appellant
was previously denied parole on November 18, 2015, and November 15, 2017. On November 13,
2019, Appellant appeared before five members of the Board. Three members voted in favor of
parole. Two members voted against parole. The decision identified the only finding of fact as the

“Nature and Seriousness of the Current Offense.” (R. p. 1.)

Appellant filed a Notice of Appeal on December 10, 2019. The Record on Appeal, consisting of
two pages, a certificate of counsel, and a certificate of service (and a title page) was filed on
Febrnary 12, 2020. Also, on Febroary 12, 2020, Appellant moved for permission to exceed the
page limit on briefs imposed by SCALC Rule 60(A). The Court granted the motion by order issued
February 24, 2020.

1 8,C. Code Ann. § 24-21-645 {Supp. 2019) requires a two-thirds vote to authorize parole for a person “convicted of
a violent crime as defined in section 16-1-60 of the South Carolina Code.” Bariton v. S5.C. DepF I!oﬂ»EaD
and Pardon Services, 404 S.C. 395 at415, 745 S.E.2d 110 at 121 (2013).
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On March 3, 2020, Appellant filed a Motion to Supplement the Record on Appeal so as to include
documents received by the Department and the Board prior to the hearing, prior Board denials,
Jetters from Appellant, the transcript of a codefendant’s parole hearing (held November 4, 2020),
the transcript of Appellant’s parole hearing and reconsideration requests, and selections from
Appellant’s trial and waiver hearing. The Supplemental Record on Appeal (SROA) was filed on
March 3, 2020. Department’s counse] stated in an email that he did not object to Appellant’s
supplementing the record. Nevertheless, on March 5, 2020, Department’s counsel filed a response
to the motion arguing that the material offered was “immaterial to the matter at issue and [was]
outside the scope of the limited authority of the ALC.” Appellant responded to the Department’s
memorandum in opposition on March 10, 2020, to which the email referenced above was attached.
On March 13, 2020, the Court granted the Motion to Supplement the Record on Appcél on the

ground that counsel’s consent, once given, must stand.

Appellant’s brief was filed March 9, 2020. Respondent filed its brief on April 6, 2020, and also
filed a motion seeking permission to exceed the page limit on briefs imposed by SCALC Rule
60(A). No reply to that motion was filed. The Couit granted the motion to exceed the page limit.

BACKGROUND?

On July 11, 1994, Appellant (sixteen years old at the time) and two seventeen-year-old friends
(Payne and Lee) were left by another seventeen-year-old friend (Kirchner) at his bouse when he
went to work. The remaining three youths began experimenting, making three pipe bombs from
galvanized pipe and shotgun shells. One was detonated in the back yard of Kirchner’s house and
made a foot-wide hole about four inches deep. Appellant put the other two pipe bombs into his

travel bag in the house.

Appellant, Payne, Lee, and four others gathered at the house for a party. All were drinking beer.
Around midnight, Payne and Lee went to anearby Texaco gas station where they encountered
Melanie Richey. Richey had cut her foot while sneaking out of her house to meet a friend. Payne
and Lee offered to take Richey to Kirchnet's house where they could bandage her foot.

2 The account of the crime for which Appellant is incarcerated is taken from the Supreme Court’s narratives in Payne
v. State, 355, S.C. 642, 586 S.E.2d 857 (2003) and State v. Kelsey, 331 8.C. 50, 502 8.E.2d 63 (1998).
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Payne, Lee, and Richey returned to Kirchner’s house around 1:30 a.m. when Payne and Lee helped
Richey bandage her foot. The three joined the party. Payne attempted unsuccessfully to persuade
Richey to have sex with him, Frustrated by her refusal, Payne expressed his anger to Richey and,
allegedly, told Lee that he was so angry he could kill Richey.

Around 3:30 in the morning, Lee, Kelsey, and Payne decided to take Richey home. Payne asked
Lee to get something with which he could knock Richey out. Lee found a wrench in Kirchner’s
garage. Payne also asked Kelsey to bring the unexploded pipe bombs.

Tnstead of taking Richey home, Lee drove in the opposite direction ultimately driving from Georgia
into South Carolina. Payne and Richey were in the back seat where, as Lee observed, Payne had a
strangle hold on Richey. Within minutes, Lee testified that he heard “two quick, empty thud type
sounds.” (Kelsey, 331 S.C. at 60, 502 S.B.2d at 68.) Lee again observed that Payne had a choke
hold on Richey and was holding the wrench. Kelsey testified that Richey was limp and pale and

her lips were blue.

Subseguently, Payne directed Lee to drive to a bridge on the boundary between Edgefield and
MecCormick counties where Payne told Lee and Kelsey “that he was going to have sex with
Richey.” (Id.) An approaching vehicle interrupted Payne, and Lee drove away but returned to the
bridge when the other vehicle had passed. Lee testified that Richey was unconscious but alive.

Kelsey testified that he checked her pulse and concluded that she was dead.?

Lee drove about 100 feet away from the bridge where the three removed Richey from the vehicle
“and carried her into the woods and up an embankment.” (d.) Lee returned to the car, and Payne
and Kelsey remained. Payne directed Kelsey to place one of the pipe bombs into Richey’s mouth.
“Payne then lit the fuse, and the two ran.” (Id. 60-61 .)* The bomb exploded some seconds later.
The three then retumned to Kirchner’s home. -

Eventually, Payne and Kelsey were tried as adults. Kelsey was convicted of murder, criminal

conspiracy, and possessing a pipe bomb. Payne was convicted of murder and criminal conspiracy.’

2 Appellant’s attorney represented that Kelsey had CPR training, thus, augmenting Kelsey’s reliability on this point.
{Appellant’s Brief, p. 4.)

4 Kelsey testified that Payne used a lighter to ignite the fuse, “Lee testified that Payne threw the lighter on the
dashboard of his car.” Payne, 355 8.C. at 646, 586 S.E.2d at 859.

5 ee testified for the prosecution at Kelsey and Payne’s trial in exchange for a reduced sentence of ten years.
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By the time the body was found, it was impossible to tell whether Richey was choked to death,
killed by a blow to the head, or killed by the pipe bomb. The Supreme Court concluded that in any
event, “the testimony overwhelmingly proves that Payne murdered her.” (Payne, 355 S.C. at 646,
586 SE2d at 859.)

AUTHORTITY AND SCOPE OF REVIEW

The jurisdiction and authority of the ALC to hear appeals from the Department is limited. The
Court is governed by the South Carolina Constitution, the South Carolina Administrative
Procedures Act (which created the Court), and decisions by the South Carolina Supreme Court
(Supreme Court) delingating the ALC’s jurisdiction to hear and decide issues arising from certain
State agencies. The Constitution provides as follows:
No person shall be finally bound by a judicial or quasi-judicial decision of an
administrative agency affecting private rights except on due notice and an
opportunity to be heard; nor shall he be subject to the same person for baoth
prosecution and adjudication; nor shall he be deprived of liberty or propetty unless

by a mode of procedure prescribed by the General Assembly, and he shall have in
all such instances the right to judicial review.

$.C. Const. art. I, 22.

However, S.C. Code Ann. § 1-23-600(D) (Supp. 2019) provides that an “administrative law judge
shall not hear . . . an appeal involving the denial of parole to a potentially eligible inmate,” In
Furtickv. 8.C. Dep’t of Prob., Parole and Pardon Servs., 352 8.C. 594, 576 S.E.2d 146 (2003),
the Supreme Court identified exceptions to this restriction for issues that implicate a liberty interest
requiring “at least minimal due process.” Id. at 598, 576 S.E.2d at 149.

Therefore, the Supreme Court held that the ALC has jurisdiction to review the Depattment’s final
decisions. See Furtick, at 597, 576 S.E.2d at 148. This review is confined to errors in method and
procedure. For example, if a Board decision, because of the procedures employed, effectively
renders an individual ineligible for parole, then there has been a deprivation “of a state-created
liberty interest” triggering “the due process requirements of judicial review” by the ALC. Cooper
v. S.C. Dep’t of Prob., Parole and Pardon Servs., 377 S.C. 489 at 495-96, 661 S.E.2d 106 at 110
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(2008).% Further, the Supreme Court held that the Board’s failure to follow statutory procedure
was reviewable:
If a Parole Board deviates from or renders its decision without consideration of the

appropriate criteria, . . . it essentially abrogates an inmate’s right to parole eligibility
and, thus, infringes on a state-created liberty interest.

Undoubtedly, the Parole Board is the sole authority with respect to decisions
[granting or denying] parole. However, the Legislature created this Board to operate
within certain parameters. We do not believe the Legislature established the Board
and intended for it to render decisions without any means of accountability.

Id at 499, 661 SE2dat111.
The Supreme Court subsequently clarified Cooper, empbagizing that in a routine denial of parole,
the Board need only to state clearly that it considered the appropriate factors. While not precisely

defining “routine,” the Supreme Court provided a contextual understanding of the term:
... if the Parole Board clearly states in its order denying parole that it considered
the factors outlined in section 24-21-640 and the fifteen factors published in Form
1212, and that if the Parole Board complies with this procedure, the decision will

constitute a routine denial of parole and the ALC will have limited authority to
review the decision [emphasis added].”

Compton v. S.C. Dep’t of Prob., Parole and Pardon Servs., 385 S.C. 476, 479; 685 S.E.2d 175,
177 (2009).

Thus, the ALC's jurisdiction, conferred by Furtick, is limited by Cooper and Compton.

Respondent contends that an appeal of a routine denial of parole should be dismissed because the
ALC has limited authority to review a Board decision. The problem, of course, is determining of
what the ALC’s limited authority consists and how it is to be exercised. A further complication
arises when the Board provides a minimal record from which the ALC cannot ascertain that the
Board’s action is supported by the evidence it considered and that its decision is, in fact, a routine

denial of parole.

§ Tt is not necessary that the Board use the term “permanent” in its denial to implicate a sufficient liberty interest. In
Cooper, the Supreme Court went on to say, “‘a sufficient liberty interest may be implicated to trigger due process
requirements even though the Parole Board’s decision did not constitute a permanent denial of parole eligibility, /d
at 498, 661 $.E.2d at 111 (Citation omitted).

7 Form 1212 has either 15 or 16 factors depending on when the crime oceurred, See 2010 Act No. 273, § 66, providing
that Part 11 of the act takes “effect on January 1; 2011, for offenses taking place on or after that date.”
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STATEMENT OF ISSUES ON APPEAL®

_ Was the Board’s decision to deny parole to Appellant, based solely on the “nature of the
offense,” arbitrary and capricious in light of the Board’s decision to grant parole to Payne

for the same offense?

. Did the Board err when it determined that Appellant’s role in the underlying criminal act

was more severe than Payne’s role as characterized by the Supreme Court?

. Did the Board violate due process in determining that all aspeets of parole meﬁormda
prepared by an agency official are exempt from disclosure under the public records law
thereby denying a parole applicant the opportunity to see or challenge potentially
inaccurate information about the nature and circumstances of the offense upon which the

parole decision is based?

. Did the Board’s decision in this case violate due process and the agency’s rules by requiring
Appellant to receive more than two-thirds of the votes when only five of the seven members

voted?

. Considering the evolution in the law applicable to juvenile sentencing, does due process
require the Board to adopt specific procedures for those who committed crimes as juveniles
to protect their right to live “some years of life outside prison walls” (Montgomery v.

Louisiana, 136 8.Ct. 718, 737 (2016))?°

. 'Was the Board arbitrary and capricious when it denied the Appellant parole based upon the
nature and seriousness of the offense? (This question is Respondent’s version of the first

issue above.)

DISCUSSION

1 & 6. Isthe Nature and Seriousness of the Offense, alone, a sufficient ground on which to

deny parole?

% In view of the disjunction of the issues identified by Appellant and Respondent, all issues are listed here although
the Discussion will combine 1 and 6,
9 No U.S. cite as yet. Respondent presents only two issues; its second issue presents this question without case law
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a. Is the exclusive reliance on the nature and seriousness of the offense a factual finding that
effectively makes the applicant ineligible for parole. On November 15, 2019, the Board, over
the stamped signature of a person providing Board Support Services, rejected Appellant’s
application for parole by a vote of three in favor of parole and two against parole. According to
this Notice of Rejection, the Board reviewed (1) the characteristics of the current offense, prior
offenses, prior supervision history and/or prior criminal record; (2) the factors in Department Form
1212; (3) the factors outlined in S.C. Code Ann. § 24-21-640, and (4) actuarial risk and needs
assessment as required by S.C. Code Ann, § 24-21-10(F). However, the only fact found from this
review was that the “Nature and Seriousness Of [sic] Current Offense” warranted denying

Appellant’s parole. (R. p. 1.)

The Board, therefore, based its decision on the original crime, consequently solely on facts that
can never change.!® Grounding its decision on this single event, without supplemental findings,
effectively denies Appellant’s eligibility for parole. As the Supreme Court observed, “a sufficient
liberty interest may be implicated to trigger due process requirements even though the Parole
Board’s decision did not constitute a permanent denial of parole eligibility.” Cooper, at 498, 661
S.E.2d at 111, Furthermore, as the Supreme Court held in Cooper, a challenge to “the method and
procedure” employed in reaching a parole decision could raise

a sufficient liberty interest to trigger due process requirements of judicial review.

If a Parole Board fails to consider and apply the statutorily-created parole criteria,

it has the effect of rendering an inmate parole ineligible . . . . In the instant case, the

Parole Board apparently failed to consider the requisite factors and, instead, based

its decision on certain fixed factors that are unaffected by any rehabilitation efforts
on the part of [the inmate].

Cooper, at 502, 661 S.E.2d at 113 (emphasis added).

The Court acknowledges that a crime could be so egregious and so shocking to social norms that
a petpetrator could and should be denied parole indefinitely. However, it is difficult to believe that
a sixteen-year-old, whose sense of future consequences has not been fully developed, could be so
hardened and morally corrupt as to be forever beyond rehabilitation. Appellant’s devotion to
education and self-improvement and his volunteering to assist other inmates experiencing

emotional crises support the claimed success of his rehabilitation.

10 The Record provided by Respondent contained no evidence from which those “facts” could be found.
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b. Given the claimed success of rehabilitation reported for both Appellant and his co-
defendant Payne, do inconsistent Board decisions demonstrate arbitrary and capricious
decision making? The Supplement the Record on Appeal includes transcripts of Appellant’s
parole hearing (November 13, 2019) and the parole hearing of Appellant’s co-defendant, Geoffrey
Payne (March 20, 2019). Appellant was denied parole; Payne was unanimously (6-0) granted

parole.

Appellant argues that the Board’s denying his parole application and granting Payne’s based on

their participation in the same crime demonstrates an arbitrary and capricious decision.

Both inmates have compiled extraordinary records as model prisoners. Payne, who was 17 when
the erime occurred, has been involved in character-based programs such as 'Op eration Behind Bars,
Turning Leaf, and Jumpstart. He obtained a GED, a journeyman certificate, and a gold work keys
certificate. He is pursning an associate degree via correspondence from Ohio University. He
participated in programs to assist other inmates. Payne has plans for work and has arranged for a

place to live.

Appellant, who was 16 at the time of the crime, earned his GED and an associate degree from CIU
(Columbia International University). He worked with Operation Behind Bats and Jumpstart. He
has also worked in crisis intervention to help other inmates. He plans to continue his education and

has options for job offers and residential arrangements.

The only significant differences between Payne and Appellant derive from their respective roles
in the crimé. Appellant made pipe bombs and placed one of them in the mouth of the victim, whom
he thought to be deceased. Payne choked and struck the victim with a wrench, raped her or had
sex with her corpse, and lit the fuse that.detonated the pipe bomb.

Distinguishing between these two for purposes of granting parole can be nothing but arbitrary and
capricious decision making. It would be barely justifiable to parole both, but completely
understandable to deny parole to both. To treat one differently fron the other can be based on

nothing but arbitrary caprice.

2. Did the Board deny Appellant parole on an erroneous belief that he was the “trigger
man” in the victim’s murder? Payne’s attorneys argued that the Board could satisfy the victim’s

family by paroling Payne and denying parole to Appellant. In addition, Payne’s attorneys
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characterized Appellant as the perpetrator and stated that the victim’s family could “still express
their ire against parole with respect to the man who actually took their daughter’s life.” (SROA, p.
81.) This statement is contrary to the facts, recognized by the South Carolina Supreme Court, that
Payne choked the victim, struck her in the head with a wrench, and ignited the pipe bomb’s fuse.
(See Background supra and Payne, 355 S.C. at 646, 586 S.E.2d at 859.)

The argument by Payne’s attorneys and the subsequent Board decision was based on
misinformation and an improper argument bargaining Payne’s parole against keeping Appellant

in custody.!!

3 Did the Board err in determining that information prepared by an agency official is
exempt from disclosure thereby denying a parole applicant the opportunity fo challenge
potentially inaccurate information? Respondent contends that there is no right of confrontation
in parole hearings. That is true. S.C. Code Ann. § 42-31-50 (2007). The Board rightfully segregates

the inmate from victim witnesses. Documents, subject to redaction, are a different matter.

Respondent also contends that 8.C. Code Ann. 24-21-290 (2007) classifies information and data
obtained by a probation agent as privileged and confidential. For this redson, the Board mistakenly
believes that a patole applicant has no right to review his parole file.'? Yet, the Department’s
“Criteria for Parole Consideration” (Form 1212) includes the following:

The record itself is prepared through investigations conducted for the Parole Board,

and it becomes a part of the inmate’s parole file. The files . . . are, by the statute,

privileged and confidential. The confidentiality of the parole file is far reaching;

inmates themselves have no right to inspect the contents of their files, If the inmate

thinks his/her file is somehow incomplete or contains some errors or other

inaccuracy, he/she must notify the Board of the specific error or inaccuracy.
(Emphasis added.)

That the inmate must notify the Board of an error in a file he has no right to see is logically and

legally absurd.

I Respondent represents that the Board considers parole applications on a “case by case” basis. The argument allowed
in Payne’s parole hearing (SROA, p. 081) runs directly counter to Respondent’s assertion.

12 Respondent cites S.C. Code Ann, § 24-21-40 (2007), which requires the Board te keep a record of its proceeds and
maintain those records subject to the order of the Governor or the General Assembly (a document retention rule), as a
basis for denying access to the records of a public body. Apparently, the Department can choose when to ignore this
rule. See Rosev. 8.C. Dep't of Prob., Farole and Pardon Servs., 429 5.C, 136, 141, 838 S.E.2d 505, 508 (2020).
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ALC rules require that documents be redacted, Information and data can and should be provided
while the privacy and identifying information of sources must be redacted or the documents must
be submitted under seal. SCALC Rule 6. Therefore, evidence that formed the basis for a finding
of fact could be furnished to the ALC for its review.

In this case, the Supplemental Record on Appeal provided to the Court provides ample material

for review. Accordingly, no error has been shown.

4, Did the Board’s decision in this case violate due process and the agency’s rules by
requiring Appellant to receive more than two-thirds of the votes when only five of the seven
members voted? In this case, an absent member and an unfilled vacancy left the Board with only
five voting members present. The two-thirds vote required for parole could be met if Appellant
received four votes in favor of parole. Even if all six sitting members had been present, that would
have been the case. Here, Appellant received three votes but could have been paroled only if the

absent member had been present and voted in his favor.

Appellant argues that the absent vote was effectively counted as a “no™ vote contrary to Barton v.
S.C. Dep’t of Prob., Parole, & Pardon Servs., 404 8.C. 395, 418, 745 S.E.2d 110, 123 (2013):

[the Department’s] “interpretation treats nonparticipating members of the Parole
Board as ‘no’ votes. [The Department] fails to present any authority for what is the
illogical position that the General Assembly intended for non-participating [sic]
Parole Board members to arbitrarily count against inmates convicted of a violent

ctime . . . . Put another way, [the Department] fails to bring forward any rationale
ag'to why absent Parole Board members could not be just as well treated as ‘yes’
otes.

Respongdent agrees that the essential holding of Barton is that the two-thirds requirement must be
appliedfto {.\he Board members present and not to the full membership. /d: at 419, 745 S.E.2d at
123. ° )

Appellant also argues that he should have been notified that a member would be absent so that he
could have made an informed choice to proceed or not when only five members would be present.

Appellant contends that this lack of notice deprived him of constitutionally adequate notice.

Constitutionally adequate notice “turns, to a considerable extent, on the knowledge which the
circumstances show such party may be taken to have of the consequences of his own conduict.”
Linkv. Wabash R. Co., 370 U.S. 626 632, 82 S.Ct,, 1386, 1390 (1962) (This case was dismissed
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when an attorney failed to attend a scheduled pretrial conference.). According to Appellant, when
“a party risks the forfeiture of an important right, he must be on notice of what will happen if he
does or does not act.” (App. Brief, p. 17.) Notice, in cases under the Administrative Procedures
Act, includes (1) the time, place, and nature of the hearing, (2) the authority and jurisdiction
applicable to the hearing, (3) reference to the statutory sections and rules which apply, and (4) a
short and plain statement of the matters asserted or a statement of the issues involved. S.C. Code
Ann. § 1-23-320(B) (Supp. 2019); Ross v. Med. U. of S.C., 328 8.C. 51, 63, 492 S.E.2d 62,69
(1997).

In addition, 8.C, Code Ann. § 24-21-645 does not require a specific number of Board members
“that must review the parole suitability of an inmate convicted of a violent crime but also does not
expressly exclude the common law quorum principle.” Barton, at 417, 745 S.E.2d at 122. As long
as a quorum is present, the unexpected absence of a Board member cannot justify rescheduling a
hearing. Moreover, Appellant made no objection to the composition of the Board upon his
discovery the day prior to the hearing that only five members would be present. An issue not raised
at the hearing below cannot be raised now on appeal. Herron v. Cent. BMW, 395 8.C. 461, 465,
719 S.E.2d 640, 642 (2011) (citations omitted) (“At a minimurﬁ, issue preservation requires that
an issue be raised to and ruled upon by the trial judge. It is ‘axiomatic that an issue cannot be raised

for the first time on appeal.’”)

Appellant’s argument that the composition of the Board at his hearing prejudiced him because he
did not get adequate notice of that fact is without merit. For this reason, Respondent’s position on

this issue is upheld.

5. Does due process require the Board to adopt specific procedures for those who
committed crimes as juveniles to protect their right to live “some years of life outside prison
walls”? Appellant relies on Montgomery v. Louisiang, 136 S.Ct. 718 (2016) for the principle that
the Board should adopt special procedures for those who committed crimes as juveniles. The

United Statés Supreme Court announced that,

children are constitutionally different from adults in their level of culpability . . .
prisoners like Montgomery [who committed murder when he was 17 years old]
must be given the opportunity to show their crime did not reflect irreparable
corruption; and, if it did not, their hope for some years of life outside prison walls
must be restored
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Id. at736-37.

Appellant availed himself of that opportunity in his parole hearing. The ALC has no authority to
make policy for the Department or to m?djfy its governing law. Therefore, the Court declines to
rule on this issue. Ultimately, the General Assembly must determine whether and how to address

this situation.
CONCLUSION

The Board denied Appellant’s application for parole solely on the basis of the “nature and
seriousness of the offense,” Although that is a required factor to be considered in an appeal, 3.C.

Code Ann, § 24-21-640 provides clear instructions for the Board’s evaluation process:

The board must carefully consider the record of the prisoner before, during, and
after imprisonment, and no such prisoner may be paroled until it appears to the
satisfaction of the board: that the prisoner has shown a disposition to reform; that
in the future he will probably obey the law and lead a cormect life; that by his
conduct he has merited a lessening of the rigors of his imprisonment; that the
interest of society will not be impaired thereby; and that snitable employment has
been secured for him.

By focusing on the crime alone, the Board fails to consider the inmate’s record before and during
his imprisonment and whether he has exhibited a “disposition to reform” and is likely to behave

in accord with the law and social norms.

This section also requires the Board to “establish written, specific criteria for the granting of parole
. » . . [which] reflect all of the aspects of this section and include a review of a prisoner’s
disciplinary and other records.” The Board’s consideration of these criteria is not reflected in its
single factual finding. In actuality, a finding, based exclusively on facts that cannot change, is
effectively a denial of the inmate’s eligibility for parole.

In addition, the account of the crime leading to the convictions of both Appellant and his
codefendant (Payne) suggests that both or neither should be paroled. Although the Board has the
sole authority to grant or deny parole, its decision to parole the individual who beat the victim with
a wrench, choked the victim, raped her, and set off the pipe bomb in her mouth appears to be
arbitrary and capricious in light of its decision to deny parole to another participant in the crime
who did not beat, choke, or rape the victim but did construct the pipe bomb and place it in the

victim’s mouth.
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Finally, if the Board did indeed review the facts of the crime and both Payne’s and Appellant’s
records while incarcerated, it could not have believed the statements made in Payne’s parole
hearing that Appellant, not Payne, had set off the pipe bomb. Likewise, it should not have allowed
an argument that suggested that it could parole Payne and satisfy the victim’s family by keeping
Appellant in custody. An argument that appeals to that kind of bargaining taints the process, the

members of the Board, and the attorneys who made it.

Appellant’s remaining arguments are without merit or are beyond the authority of the ALC to

address.

Although the Court has identified one decision that is arbitrary and capricious and another that was
based on untrue assertions of fact and improper argument, the Board has the sole authority to grant -
or deny parole and does so in a case by case basis. This Court does not have the authority to grant

parole or, unfortunatély, the authority to rescind the Board’s grant of parole.
It is, reluctantly, therefore,
ORDERED that that Appellant’s Appeal is DENIED.

AND IT IS SO ORDERED.

Columbia, South Carolina 7 WM é / 4

October 7, 2020 H W, F nderburk, Jr.
Administrative Law Judge
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