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STATEMENT OF THE CASE

Appellants Jericho State Capital Corp. of Florida (“Jericho State”) and Lynx Jericho

Partners, LLC (“Lynx Jericho™) are insureds under two title insurance loan policies issued by

Respondent Chicago Title Insurance Company. Appellants contend the property insured by these

policies suffers a titl.e d;fect ti'lat is a covered loss under the policies. Respondent denied coverage,

and\Jericho State and Lynx Jericho thereafter ﬁl‘ed lawsuits alleging breach of contract, breach of

the covenant of good faith and fair dealing aﬁd bad faith, to which Chicago Title answered denying
| liability. [R.pp. 24-31; pp. 32-45; pp. 46-54; pp. 55-70].

Subsequently, these actions were consolidated for trial and referred to Special Referee Karl
A. Folkens. Respondent filed motions for summary judgment as to all issues, while Appellants
' _ﬁléd motifiné for summary judgfnent as to liability only and reserving the issue of damages for
trial. By Order Addressing Motions For Summary Judgment dated July 2, ﬁ017, the Special
Referee granted summary judgment in favor of Respondent. [R.pp. 5-23]. This appeal follows.

The; p;oper.ty in this case is known as Peachtree Plantation (“Property”) and consists of 131
acres of raw land adjacent to the Intracoastal Waterway. The Property is located in the Socastee
Townnship of Horry County and is subject to the laws and ordinances of Horry County.

So@ Carolina’s Official Map Statute, S.C. Code §6-7-1210 et seq., permits counties to
establish official maps t.o reserve future locations of any street or highway for the implementation
of comprehensive plans. Pursuant to this authority, Horry County enacted its Official Map
Ordinance in 1999 for the purpose of “designating and reserving future locations of streets [and]
highways...fc;r future public acquisition.” [R.pp. 360-367](emphasis added). The Official Map
Ordinance provides that once the County reserves certain property for acquisition, no construction

or improvements are permitted within the reservation area without prior exemption or exception.
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[R.p. 363]. Shortly theréaﬁef on October 3, 1999, Horry County created The Index Map to the
Official Map, which showed the location of the first leg of a new four-lane highway known as the
Carolina Bays Parkway. [R.pp. 368-372].

On July 2, 2002, Horry County passed Ordinance 88-202 (the “Ordinance™) to amend the
Index Map by “Adding the Right-Of-Way for th<=T Carolina Bays Parkway from Highway 501 to
Highway 17 By-Pass.”_ [R.pp. 373-391]. The amended map shows where construction of the
second leg of the Carolina Bays Parkway “will occur”, and includes several detailed ma'ps showing
the “addition of the ﬁght-of-v;'ay” and depicting the specific location of Horry County’s new four-
lane highway. [R.p. 373]. As shown on Sheet 11 of the amended Index Map, the highv;/a.y bisects

the Property and then crosses the Intracoastal Waterway toward Highway 17 By-Pass:

UE =

=g

g& __:-—""F“ K
, line 16 — p. 1053, line 216]

R.p. 382; R.p. 1052

On July 9, 2002, the Ordinance was recorded at the Horry County Register of Deeds in
Deed Book 2497, Page 0986, indexed under the name of Horry County Council. [R.p. 373]. By
recording the Ordinance, the County gave pL;blic notice that it was enforcing its rights of
acquisition and interests in the newly reserved right-of-way land, including the portion running
through the middle of the Property, by immediately 'prohibiting z_ahy person from building or

improving any land within the reservation area. Under the terms of the Ordinance, this enforcement
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action was carried out “as a means of reducing acquisition costs.” [R.p. 373]. The Official Map
Ordinance provides several other -cnforcement provisions, up to and including imprisonment for
up to thirty days against any person improperly building on the reserved right-of-way land. [R.p.
365]. |

On luly 25,-2006, Jeffery Shoup and David Hix, through their company Peachtree
Properties of North Myrtle Beach, LLC (“Peachtree Properties™), purchased the Property from the
McLamb family for $22,520,000.00. [R.p. 413]. Shoup and Hix ];larmed to develop the land as a
large residential complex with beautiful views and waterway accesé..

To finance the purchase, Peachtree Properties entered into two (2) loan agreements. First,
R.E. Loans, LLC '(‘;REL”) loaned the company $18,520,000.00, securing the loan with a first
mortgage on the Pr'operty (“First Mortgage™). [R.pp. 424-440]. The second loan was from
Appellant Jericho State for $4,263,888.00, which was securéd by a second mortgage (“Second
Mortgage™). [R.pp. 441-496]. |

At closing, Respondent Chicago Title issued a Loan Policy to each lender. The first Loan
Policy was issued to REL, insuring REL’s interest in the Property as holder of the First Mortgage,
an(i a second Loan Policy was issued to Jericho .Statc insuring its interest in the Property as lender

under the Second Mortgage. [R.pp. 497-505; pp. 506-51 5]-

Policy Coverage. The first page of each Loan Policy describes the coverage afforded to the
lenders subject to policy exceptions and exclusions. [R.pp. 497-565; pp- 506-615]. Specifically,

the Policies insure for title defects as follows:

“SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS
FROM COVERAGE CONTAINED IN SCHEDULE B AND THE CONDITION,
AND STIPULATIONS, CHICAGO TITLE INSURANCE COMPANY, a Missouri
corporation, herein called the Company, insures, as of the Date of Policy shown in
Schedule A, against loss or damage, not exceeding the Amount of Insurance stated
in Schedule A, sustained or incurred by the insured by reason of: ...

2. Any defect in'or lien or encumbrance on the title;

3. Unmarketability of the title;” '
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Schedule A. Each Loan Policy includes a Schedule A, which identifies the Date of Policy,
the insured parties, the limits of coverage, and a full description of the insured property. Both
Policies share a Date of Policy of July 25, 2006, which is the date of closing.! The First Mortgage

Loan Policy identifies the Insured as REL and its successors and/or assigns and provides coverage

" for title defects up to a limit of $17,071,873.33. [R.p. 501]. The Second Mortgage Loan Policy

identifies Jericho State and its successors and/or assigns as the named Insured and provides
insurance for title defects up to $4,263,888.00. [R.p. 510]

Schedule B. Each Loan Policy also includes a Schedule B, which describes the status or
condition of title to be insured by Chicago Title as of the Date of Policy. Specifically, Exhibit B
lists ‘iExét.:p‘;ions from Coverage”, which are specific items known by Chicago Title to have some
effect on the Pro'perty’s title. Chicago Title does not insure for items listed as an Exception because

the Policy affirmatively discloses these items to the insured. The only Exception noted in the

Policies is a recorded utility easement over the Fropeﬁy in favor of Grand Strand Water and Sewer

Authority. [R.p.505, 515]. Importantly, the Loan Policies do not except from coverage the Official
Map Ordina;lce or the Ordinance or the amended Index Map which were publically recorded more
than four years prior in the deed books at the Register of Deeds.

Each Loan Policy also includes the same boilerplate “Exclusions from Coverage” and
“Conditions and Stipulations.” [R.pp. 498-500; pp507-509]. These items, as more fully discussed
below, identify certain items that are not covered by the policies and provide policy definitions,
descriptions of each party’s duties and responsibilities, and limitations on liability.

Importantly, at the time Chicago Title issued the Loan Policies, Jericho State did not know

Horry Couhty established the highway right-of-way nor that the county reserved a portion of the

Property for acquisition. [R.p. 794, lines 13-18; p. 802, lines 6-25; p. 823, lines 1-3; p. 872, line 1

! The first Loan Policy contains a typographical error showing the year as 2007, but all parties agree 2006 is the
corTect year.
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through p. 873, line 17]. Instead, Jericho State completely relied on Chicago Title’s Policy showing
the only Exception to coverage being the water and sewer easement. [R.p. 867, line 6-16; p. 868,
lines 18-19]. To be sure, had Chicago Title revealed the Ordinance on the Policies, Jericho State
would have never engaged in this loan transaction. [R.p. 794, lines 13-18; p. 865, linés 3-10; 871,
lines 5-10; p. 872, line 1 through p. 873, line 17].

.' In 2007, Peachtree Properties defaulted on both loans. Jericho State made cure payments
on the First Mortgage and foreclosed on its Second Mortgage, thus taking title to the Property
subject to the First Mortgage. [R.p. 516-532; R.p. 533-542]. Throughout this process, Jericho State
remained unaware the Péachtree Property was subject to the Ordinance and highway right-of-way,
as evidénced by its counsel’s testimony at the foreclosure hearing that their title examination found
- no other parties hoiding or claiming any intereét of record in and to any of the Property. [Kp. 864,
lines 12-13; R.p. 1148]. .

In 2008, about a year aﬁe; taking title to the Property, Jericho State learned, for the first
time, that the .hig.hway was going to be built through the middle of the Property, cutting it into two
sepaiate pieces. [R.p. 795, lines 8-18; R.p. 227]. Thereafter, Jericho State also learned that Shoup
anq Hix previously agreed to donate the right-of-way land to Horry County to obtain a rezoning
- of the Property under Horry County Ordinance 76-07. [R.p. 864-, line; 4-17; R.p. 562]. In an effort
to preserve as much value in the Property as possible, Jericho-State filed suit against Horry Co.unty
seeking to set aside the donation. [543-599; R.p. 844, lines 4-17; R.p. 848, lines 9-23]. The lawsuit
became moot and was dismissefi when the SCDOT filed to condemn the right-of-way land.

On December 15, 2009, the SCDOT filed its condemnation proceeding to -take 10.18 acres
of the Peachtree Property for the Carolina Bays Parkway as previously reserved and protected by

the Ordinance. [R.p. 600-605]. This litigation lasted for 5 years.

Page 5 of 30
APPENDIX 1998




In the meantime, on July 28,2011, REL assignéd the First Mortgagg to Mortgage Fund 08
(“MF08”). [R.p. 672-673]. Less than two months later, MFO8 filed Chapter 11 bankruptcy. The
banlq'upfcy court transferred all of the debto;’s assets, including the First Mortgage, to the
Mortgage Fund *08 Liquidating Trust with instructions to sell those assets. [R.p. 1158-1160]. With
the First Mortgage loan up for sale, Jericho State knew it would be in perilous situation, and could
lose its interests and substantial investments in the Property, if a third party purchased the First
Mortgage and foreclosed on the Property. [R.p., lines 22 - p. 35 line 4; R.p. 931, lines 9-20].
Therefore, Jericho State and its funding partner paid all of the back property taxes in return fdr a
right of first refusal from the Liquidéting Trust to purchase the First Mortgage. [R.p. 920, line 16
- p. 921, line 2]. When .it came time to exercise its rights to purchase the First Mortgage, Jericho
Statg could not afford the purchase price. [R.p. 912, lines i1-16]. Jericho Sfate communicated its

dilemma to an investment company who then formed Lynx Jericho, LLC to purchase the First

Mortgage loan [R.p. 914, lines 22 - p, 915 liné 4; R.p. 931, lines 9-20]. Appellant Lynx Jericho

took ownership of the First Mortgage by Assignment dated April 17, 2013. [R.p. 716].

On December 5-, 2014, the jury avs./arded Jericho State $2,100,000.00 in the condemnation
case. [R.p. 1557-1559; R.p. 719-721]. After adding prejudgment interest and deductihg aﬁomey
fees and costs, Jericho State paid the judgment’s net proceeds to Lynx Jericho as First Mortgage
holder. [R.p. 720; p. 940, line il —p. 941, line 4]. |

There is now a four-lane highway and bridge under construction through the middle of

Jericho State’s property.
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[R.p. 225-227] ‘

Both Jericho State and Lynx Jericho filed title insurance claims with Chicago Title seeking
:coverage for the title defect created by the Ordinance and Respondent denied both claims. [R.p.
1562-i563; p. 722-723; p. 1564-1565; p. 724-731]. This litigation followed.

Because the facts and issues are nearly identical, the cases were consolidated, and the
parties filed reciprocal motions for summary judgment. The Special Referee denied Appellants’
moti.on for §ummary judgment on liability only and granted Respondent’s motion for summary
judémcnt on the followiﬂg grounds: (1) the Ordinance did not create an encumbrance on the
Property, (2) the Ordinance did not render the Property unmarketable, (3) Exclusion #1 of the Loan
Policy barred coverage, (4) Exclusion #2 of the Loan Policy barred coverage, (5) Exclusion #3(d)
of the Loan Policy barred coverage, (6) Breach of the cévenant and fair dealing is not an
independent cause of action, and (7) Respondent did not engage in bad faith denial olf insurance
benefits. [R.p. 5-23]. Appellants agree the covenant of good faith and fair dealing is subsumed
within a claim for breach of contract, and therefore this appeal pertains to the Special Referee’s

remaining grounds for granting summary judgment in favor of Respondent.
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STANDARD OF REVIEW
An appel!ate court reviews a grant of summary judgment under the same standard applif:d
by the trial court pursuant to Rule 56, SCRCP. Baughman v. American Tel. and Tel. Co., ?;06 S.C.
101 (1991). Summary judgment is proper when there is no genuine issue of material fact and the

moving party is entitled to judgment as a matter of law. Jd. On appeal from an order granting

.summary judgment, the appellate court will review all ambiguities, conclusions, and inferences

arising in and from the evidence in a light most favorable to the appellant. Williams v. Chesterfield
Lumber Co., 267 S.C. 607 (1976). “Summary judgment should not be granted even when there is
no dispute as to evidentiary facts if there is disagreement concerning the conclusion to be drawn

from those facts.” Moriarty v. Garden Sanctuary Church of God, 341 S.C. 320 (2000).

ARGUMENT

" “Generally, titlé insurance operates to protect a purchaser or mortéagee against defects in '
or encumbrances on .'title which are in existence-at. the time the insured takes title.” Firstland
Village Associates v Layer’s Title Ins. Co., 277 S.C. 184 (1981). “The risks of title insurance end
where the risks of other kind's begin. Title insurance, instead of protecting the insured against
matters that may arise during a stated period after the issuance of the policy, is designed to save
him harmless from any loss through def_ects, liens, or encumbrances that may affect or burden his
title when he takes it.”. Jd (emphasis added).

“The law strictly construes insurance policies against the drafter and in favor of coverage
for the insured.” General Acc. Ins. Co. v. Safeco. Ins. Companies, 314 S.C. 63 (Ct. App. 1994). -
Insurance policy exclusions are construed “most strongly against the insurance company, which
also bears the burden of establishing the exclusion’s applicability.” Owners Ins. Co. v. Clayton,

364 S.C. 555 (2005).
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A. THE ORDINANCE AND AMENDED INDEX MAP CREATED A DEFECT

ENCUMBRANCE OR BURDEN ON TITLE THAT IS A COVERED LOSS UNDER

THE POLICIES.

The Special Referee c;rred in granting summary judgment on Appellants’ breach of contract
claim by éoncluding the Ordinance and accompanying maps were not covered defects or
encumbrances on title. The Special Referee further erred by failing to interpret the Policies’
coverage provisions against the drafter and in favor of coverage as required by applicable law.

Squect to the Policies’ stated exceptions and exclusions, the Policies insure against loss or
damages sustained or incurred by the insured by reason of “Any defect in or lien or encumbrance
on the title.” While Chicago Title’s Loan Policies do not define these terms, South Carolina law
provides gﬁidan_ce.: an encumbrance is “a right or interest in the land granted which may subsist in

“third perso;ls to the diminution in value of the estate although consistent with the passing of the
E fee.” Martin v. Floyd, 282 S.C. 47 (S.C. App: 1984); Truck South v. Patel, 339 S.C. 40 (2000).
“An encumbrance is a burden on land depreciative of its value, such as a lien, easement or
‘servitude, wﬂic;h, tﬁough adverse to the interest of the landowner, does not conflict with the
landowner’s conveyance of the land in fee.” Morris v. Lain, 176 S.C. 310 (1935). “A title insurer
is .generally liable for losses or damages caused by defects in the property's title, and defects for
which title insurance policies provide coverage may generally be defined as liens and
encumbrances that result in a loss in the title's value.” Whitlock v. Stewart Title Guar. Co., 39_9
S.C. 610 (2012). Tﬁus, South Carolina coutts recognize that a third party’s interest in property,
which is a burden on land that causes a decrease in value, is a defect and encumbrance to title that
falls within the coverage provisions of a title insurance policy.

The threshold question, therefore, is whether a third party had any “right or interest” in the

insured Property, which was a “burden on the land”, after Horry County recofded the Ordinance

and accompanying maps in 2002. A plain reading of the Ordinance reveals that not only did Horry -
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County have a right and interest in the Property by reserving a right-of-way running through the
middle of it, the Ordinance also specifically describes the scope and effect of the County’s interest
in the reserved Property.

First, the Official Map Ordinance describes the nature of Horry County’s right and interest
as a reservation of land. The County created its Official Map and Index Map for the purpose of
designating and “reserving” the location of streets and highways, including the Carolina Bays
Parkway. [R.p. 360]. The Official Map Ordinance also prohibits the issuance of building permits
in conflict with “the reservations of the Official Map.” [R.p. 363]. The Ordinance’s use of the
terms “reserve” and “reservation” should be given their plain and ordinary meaning. See, CRFE,
Lf,C v. Greenville County Assessor, 395 S.C. 67 (2011). “Rcservq” means “to keep back, to retain,
to keep in store for future or special use, and to retain or hold over to a future time.” Black’s Law
Dictionary (Sth Edition, 1983). Thus, under the plain terms of the Ordinance, the nature of the
County’s interest is reserving the land, setting it aside f,br future use and brohibiting any activity

“that interferes with its express reservation for use as a highway. This chai*acteris_tic of the
Ordingn'ce is _uniqué and is not found in common la'nd use regulations, such as wetlands or zoning
laws, which do nof reserve p;ivate property for government use.

Second, the Ordinance describes the character of Horry County’s right and interest in the
land as a “right-of-way” and the Ordinance attaches maps specifically showing where the highway
will run, including through the insured Property. Again, the Official Map Ordinance defines “right-
of-way” as “land reserved, used, or to be used for a road, cross walk, railroad...or other public
purpose.” [R.p. 361]. By desigqating the reserved land as a “right-of-way”, Horry County could
not more clearly describe the type of interest it claims in the Appellant’s insured Property. This
too is unlike common land use regulations that do not designate public right-of-ways on private

property but merely regulate the limits of the owner’s use of his property.

Page 10 0of 30

APPENDIX 2003




Third, the Ordinance describes the purpose of Horry County’s right and interest in the land.

In this regard, the County reserves the right-of-way land for an acquisition that will occur. As such,

the Ordinance reveals that a definite, future acquisition by the County to build a highway is the

sole reason for reserving and setting aside this right-of-way land. This also contrasts with common
land use restrictions, which do not state that the government will acquire private property.
Fourth, the Ordinance describes Horry County’s economic right and interest in the land, as
Horry County affirmatively bars any change in use of the property to “minimize its acquisition
costs”, In other words, since acquisition will occur, the Ordinance protects the County’s economic

interests in the insured Property by minimizing the Property’s value. Since the insured Property is

. unimproved land, the County’s economic interests to minimize the land value adversely affects

+ the value of the insured Property to owners and the value of its security for its loans. Again, this is

unlike common wetlands or zoning regulations that do not freeze and safeguard governmental

- financial mterests in prrvate property and reduce that of the owner.

F mally, the Ordmance describes the very substantxal degree to which Horry County
protects and enforces its interest in the insured Property. The County vigorously enforces its
interest, as any person violating the Ordinance “shall be guilty of a rnisdemeo.nor, and upon
conviction shall be imprrsoned for a period not to exceed thrrty (30) days-and/or fined not more
than five hundred ($500) dollars for each offense.” [R.p. 365]. No doubt, the County is willing to
send someone to jail to enforce its economic interests in the reserved right-of-way on the ixisurod
Property.

Thus, the Ordinance specifically reserves a significant piece of the insured Property for an
acquisition that will occur, secures the County’s economic interests in the land, and enforces the

land reservation with restrictions and criminal penalties. Clearly, these facts show a third party’s
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“right or interest” in the land, which is a burden on the land depreciative of its value, and therefore,
the Ordinance and maps clearly create a title defect or encumbrance on the insured Property.

The Special Referee erroneously concludes the County had no .interest in the land because
the Ordinance is no more than a simple land planning. tool. [Rp 16]. To the contrary, not only
does the Ordinance estgblish ﬁouy County’s plan, but it also begins implementation of that plan.
The Ordinance 'actively put the County’s blan into motion by afﬁrmativel_y reserving a significant
portion of the insured Property, specifically designating that land as a right-of-way, and strongly
enforcing its econor‘nic interests in the land, all of which the County publically recorded in the
Deed Books at the Horry County Register of Deeds. To be sure, if the Ordinance was only a
hypothetical idea or mere plan and nothing more as suggested by the Special Referee, Horry
; Cdunty would not need to immediately and affirmatively- protect its economic interests by
prohibiting construétion on the reserved laﬁd for the sole purpose of suppressing its value so the
government’s acquisition cost's are reduced. If recording the Ordinance and maps did not mark the
beginning of the County’s actions to acquire the right-of-way, the Special Referee’s interpretation
would leave t};e status of the amuisiﬁon of the Property in an indefinite no-man’s land.

The Special Referee also misapprehends the effect of the Ordinance when he concludes
“the Ordinance, like other land planning tools, only affected the use of the Property, not its title.”
- [R.p. 16]. Importantly, use is limited to what a landowner may or may not do with the land; on the
other hand, an encumbrance i§ a third party’s right ahd interest in the land. In this regard, the
Ordinance goes far beyond simply affecting use of the land, as such is commonly seen in wetlands
or general zoning laws, it affirmatively reserves a portion of the insured Property for acquisition

and immediately enforces restrictions to protect the government’s interest in acquiring the land at

the lowest price possible.
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The Special Referee further erred by finding that the Ordinance did not give the County
any right or interest in the land because “a contrary conclusion could wreak havoc in the title
insurance industry”, as the Official Map is not indexed under property owner names and it does
not appear in the chain of title. [R.p. 16]. This anxiety over indexing and chain of title ignores the
very nature of title insurance: it is intended to protect the insured from defects and encumbrances
that may @ be found in a standard title search. The South Carolina Federal District Court,
referencing Respondent’s expert Busnell Nielsen, explained this protection as follows:

“As to matters that are outside the public record and not normally
discoverable via standard title examination—e.g., wild or stray deeds,
instruments filed outside the chain of title, frauds, forgeries, conveyances
made under undue influence or by minors or incompetents—the title
- insurance policy normally provndes coverage, but will not if an insured has
.. knowledge of these matters outside the public record.”
. Investors Title Ins. Co. v. Bair, 2007 WL 678625 (D.S.C. 2007).

As similarly stated by Professor Barlow Burke in the Law of Title Insurance, Third Edition,
§2.01[B] (Walters Kluwer Law & Business, Supp.2013):

“Title insurance insures not only on-record defects in title, but also covers
defects not revealed by an abstractor’s search of the public records related to
real property. Such defects are known to title insurers as ‘off-record risks’.
They are interests not of record but nevértheless valid. Not even the most
professional, thorough, and competent title search will identify them.”

The title insurance company defines what it insures and does not insure, and it is the
insurance company’s responsibility to protect itself against this perceived “havoc” when they
drafted the policy, not the court’s. “The court's duty is limited to the interpretation of the contract
made by the parties themselves regardless of its wisdom or folly, apparent unreasonableness, or
failure [of the parties] to guard their interests carefully.” B.L.G. Enterprises, Inc. v. First Financial
Ins. Co.,334 8.C. 529 (1999). A plain reading of the Loan Policies reflects the insuring provisions

do not require defects or encumbrances to be indexed under the property owners’ names or in any

other particular manner. Nor do the Policies’ insuring provisions require that defects or
P P: q
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encumbrances appear in the chain of title. In fact, the insuring provisions do not even require that
defects or encumbrances be recorded in the public records at all. Indeed, the Policies insure for
“any defect in or lien or encumbrance on the title” with no such strings attached, unless otherwise

barred by some specific exception or exclusion. “Words cannot be read into a contract which

. impart intent wholly unexpressed when the contract was executed.” Blakeley v. Rabon, 266 S.C.

68 (1976). If the title insurance company wanted to limit covered defects and encumbrances to
only those items fully indexed within the chain of title, it shoulci have said so in the Policies.

The Special Referee acknowledges that “a title insurer could affirmatively and
unequivocally draft the Policies’ insuring provisions to exclude any matters set forth oﬁ an official

map.” [R.p. 17]. The Appellants wholeheartedly agree, and the Special Referee should have

, interpréted the policies in light of these conspicuously absent terms. Rather than doing so,

however, the Special Referee expresses concern that “a conclusion that the Ordinance is not to

regulate use but rather to designate a right-of-way and transfer title would conceivably impact

~ South Carolina law on general warranty deeds warranting property to be free of encumbrances,

* even when title insurance is not involved.” [R.p. 17]. This concem is misplaced. First, the

Appellants do not contend the Ordinance “transfers title” but that it encumbers title. Moreover, it
is the Policies’ insuring language as drafted by the insurer that determines coverage in this case,
not a deed warraﬁty that pertains only to a third party grantee. Because the purpose of title
insurance is to protect the insured from a defect or encumbrance, includiﬁg those not found in a
standard title search, a propex-' interpretation of the Loan Policies’ insuring provisions will have no
impact on 'the law of general 'warranty deeds. ‘

Finally, the Special Referee erred by relying on Kiriakides V. The School Distrct of
Greenville County, 382 S.C. 8 (2009) to conclude the Ordinance did not create an encumbrance

because “economic development would be chilled as the State, counties and municipalities would

14
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be subject to inverse condemnation actions by simply expressing a desire to one day consider
acquiring right-of-way to various tracts.” [R.p. 17]. This doomsday proclamation fails to take into
account that Kiriakides is completely irrelevant to the insuring provisions of a title insurance
policy. Indeed, Kiriakides is limited to an inverse condemnation claim where a school district
served and quickly abandqned'a notice of condemnation. The school district did not assert a claim
or interest in the plaintiff’s property, did not make any public filings, and did not impose any
regulations or restrictions on the property. In this case, on the other hand, the issue is whether a
title insurance policy covers the defect and encumbrance created by the publically filed Ordinance,
which was authorized by a state statute and enforced the government’s economic interests in the
Property by affirmatively suppr;assing the value of the reserved land for the sole purpose of
purchasing the property at a reduced price.' Rather than properly evaluate the Loan Policies’
straightforward insuring provisions, the Special Referee appears to create an inverse condemnation
public policy concern that is not raised in the pleadings.

Appellants purchased title insurance to protect themselves from “any defect in or lien or
encumbrance on the iitle”, including any such item not normally discoverable in a standard title
search. Because the Ordinance and maps expressly set forth Horry County’s reservation of a right-
of-wayon a size§ble porﬁon of the insured Propeity, and protects the County’s economic interests
in the land, it is a title defect and encumbrance and therefore a covered loss under the Policies. The
Special Referee erred by failing to interpret the insuring provisions in favor of coverage and by
granting Respondent’s Motion for Summary Judgment on this issue.

B. THE __ORDINANCE _AND AMENDED _INDEX MAP CREATED
UNMARKETABILITY OF TITLE THAT.IS A COVERED L.OSS UNDER THE
s aoo o pl i Al AL b A COVERED LOSS UNDER THE
POLICIES.

The Special Referee erred in granting summary judgment on Appellants’ breach of contract

claim by concluding the Ordinance was not a covered loss because it did not render the Property
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unmarketable. [Decision, p. 16]. The Special Referee further erred by failing to interpret the
Policies’ coverage provisions against the drafter and in favor of coverage.

The Chicago Title Loan Policies insure against loss 6r damage sustained or incurred by the
insured by reason of “unmarketability of title.” The Policies define unmarketability of title as “an
alleged or apparent matter affecting the title to the land, not excluded or excepted from a coverage,
which would entitle a purchaser of the estate or interest described in Schedule A or the insured
mortgage to be released from the obligation to purchase by virtue of a contractual condition
requiring the delivery of marketable title.” [R.p. 498, 507].

Delive& of marketable title not only requires the. title be free from defect and
encumbrance, the ﬁtle must also be free from any reasonable probability of litigation. “A
purchaser of realty cannot be required to take doubtful tit]e;, and if there is a reasonable probability
of litigatic;n with respect to the title, it is unmarketable.” Scalise Development, Inc. v. Tidelands
Investments, 392 S.C. 27 (Ct. .App. 2011), quoting Sanders v. Coastal Capital Ventures, 2§6 S.C.
132 (Ct.App. 1988). “To be marketable, a title need not be flawless; rather, a marketable title is
one free from éncumbrances and any reasonable doubt to its validity.” Id.

The Sp(;.cial Referee’s analysis seems to lump together the concepts of encumbrance and
marketability, despite the Policies treating these title issues as distinct types of covered losses.
Nonetheless, it is clear the Ordinance not only creates an encumbrance, but it also_creates a
reﬁsonable probability of litigation with respect to the reserved right-of-way land. Because the
Property was reserved for a future acquisition where construction of the highway “will occur”, a
future condemnation proceediﬁg was at least a “reasonable probability”, if not a near certamty
Moreover, this “reasonably probability” of litigation is fully supported by the Ordinance’s
immediate implementation of restrictions designed solely to reduce the government’s costs to

acquire the Property. The government said this “will occur” and it did occur when the SCDOT
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filed litigation in 2009, taking the very land reserved by the Ordinance. Because the Qrdinance
protects the County’s economic interests in the insured P.roperty for an acquisition that “will occur”
and creates a reasonable probability of litigation with respect to that land, it meets South Carolina’s
definition of unmarketable title.

The Special Referee concludes that ordinances and resolutions that regulate the use of
property do not affect title and therefore the Ordinance in this case does not render title to the ri ght-
of-way land unmarketable. [R.p..16). The Appellants concede there are many laws that regulate or
restrict the use of property but create no third party claim to the property. Wetlands restrictions are
the most common examples of such laws, but these would also include occupancy restrictions,

' subdivision r.equ'irements, and general zoning and permitting matters. Notably, these laws limit the
use of land by its owner, but they do not create for the government, or any other third party, a
physical or economic interest in tht;, land. Nor do thiese laws create highway right-of-ways or
reserve land for future acquisition that will occur, and- importantly, they do not present a
“reasonable probability” of litigation as to the government’s express interest in- the land. The
Special Referee erred by treating the Ordinance the same as other general types of land use
regulations or zoning laws because its unique character clearly impairs marketability. As such, the
Specigl Referee failed to interpret the Loan Policies in favor of coverage- and erred in granting

Respondent’s Motion for Summary Judgment on this issue.

C.  THE COVERED LOSS IS NOT EXCLUDED BY POLICY EXCLUSION #1

The insurance company i)ears the burden of establishing an exclusion’s applicability and
these exclusions are construed “most strongly against the insurance company.” General Acc. Ins.
Co. v. Safeco Ins. Companies, 314 S.C. 63 (Ct.App 1994). Thus to grant summary judgment on
an exclusion, without a trial on the merits, the exclusion must exist without any ambiguity or

reasonable question.
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Policy Exclusion #1 generally excludes from coverage governmental use restrictions, such
as building codes, zoning laws and environmental regulations. Moreover, importantly, there is a
public records cxcep}ion to the exclusion, which applies when a notice of enforcement of the law

has been recorded in the public records. This exclusion states as follows:

1. (a) any law, ordinance or governmental regulation (including but not limited to
building and zoning laws, ordinances, or regulations) restricting, regulating,
prohibiting or relating to (i) occupancy, use, or enjoyment of the land; (ii) the
character dimensions or location of any improvement now or hereafter erected on
* the land; (iii) a separation in ownership or change in the dimensions or area of the
land or any parcel of which the land is or was a part of; or (iv) environmental
protection, or the effect of any violation of these laws, ordinances or governmental
regulations, except to the extent that a notice of the enforcement thereof or a notice
of a defect, lien or encumbrance resulting from a violation or alleged violation
affecting the land has been recorded in the public records at Date of Policy.

1. The Ordinance is Not Merely a Land Use Restriction or Regulation.

The Special Referee erred by concluding Exclusion #1 bars Appellant’s claims based on

an overly broad interpretation of the exclusion. [R.p. 18-19]. On its face, Exclusion #1 applies to

| laws relating to land use only, and its language illustrates this limited scope by describing the types

of excluded laws to include wetlands restrictions, occupancy limitations, subdivision
requirements, and general zoning matters.

Rather than exercising his duty to interpret Exclusion #1 “most strongly” against the
insurance company as required by law, the Special Referee instead broadens its scope of exclusion
and fails to account for those provisions of the Ordinance that go far beyond simple land use
regulation. Of course, common building and zoning laws and wetl.ands restrictions, as such are -
identified in Exclusion #1, do not create third party rights and interests in the land, but the
Ordinance clearly does. Similarly, those same common building and zoning restrictions as
described in Exclusion #1 do not regulate land use solely for the purpose of minimizing the

government’s acquisition costs and protecting its economic interests in the land, but the Ordinance .
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most certainly cioes. Indeed, nothing in Exclusion #1 excludes laws that create an encumbrance or
aright or interest in land in favor of the government such as those created by the Ordinance.

The Special Referee eﬁed by concluding Exclusion #1 applied to the Ordinance and further
erred by failing to constru;a the Exclusion in favor of the insured and most strongly against the
insurance company, and therefore his decision to grant the Respondent’s motion for summary
jucigment on the breach of contract action should be reversed. To the extent that Exclusion #1 is

(

ambiguous as to its scope, the Special Referee failed to interpret it in favor of coverage.

2. The Ordinance Meéts the “Public Records” Exception to Exclusion #1.

To the extent Exclusion #1 applies to the Ordinance, which Appellants deny, the exclusion _
still does not bar coverage because the Ordinance and its amended Index Map is recorded in the
public records, which clearly meets the exception to the exclusion.

As stated above, Exclusion #1 does not apply “to the extent that a notice of the enforcement
thereof or a notice of a defect, lien or encumbrance resulting from a violation or alleged violation
affectiné the land has .been recorded in the public records at Date of Policy.” The Policies define
public records as “records established under state statutes at Date of Policy for the purpose of
imparting constructive notice of matters relating to real property to purchasers for value and
without knowledge.” 8.C. Code § 30-7-10 identifies these established records to include the Deed
Books of Horry County, and therefore the Ordinance and accompanying maps, recorded in Deed
Book 2497 at Page 0986, squarely meets thi_s definition. Truly, if something recorded in the Deed
Books of Horry County is not a public record, what is?

Nonetheless, the Special Referee. flatly rejects Appellant’s contention that the recordéd
Ordinance and amended Index Map is a public record. [Order, p. 17]. Appellants® expert witness
title examine;, David Turner, who has examined titles in Horry County for over 50 years, provided

an affidavit conﬁrminé the Ordinance and its amended Index Map are recorded in the Deed Books
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and “are parts of the public records of Horry County, South Carolina and are freely accessible by
both the general publ-ic and title examiners.” [R.p. 1069-1070]. While such an opinion is seemingly
obvious on its face, the Special Referee nonetheless rejects this because the Ordinance is not
indexed under property owner names. [R.p. 17]. This defies common sense and confuses the
distinction between a public record and chain of title. Moreover, the Special Referee’s conclusion
is contrary to the Policies’ public records definition and is contrary to the purpose of title insurancc-a\
to inc'lude coverage for defects not normally found in a title examination.

Notably, the Policies’ definition of public records does not contain any in_dexing or chain
of title requirements where they easily could have. By adding this requirement wher;-, it does not
exist in the Policy definition, the Special Referee improperly broadens the scope of the Exclusion
#1 rather than construing it most strongly against the insurer. To the extent that Respondent.asserrs
the Policies’ definition of public records 'shou]d be ipterpreted by this Court to implicitly exclude
public records that are recorded in the Deed Books but are not indexed within the chain of title,
despite the coinplete absence of any ‘such limiting lanéuage in the Policies, this ambiguity must be
construed most strongly against Respondent.

In Whitlock v Stewart Title Guaranty Company, 2011 WL 4549367 (S.C.D. 2011)?, the
court addressed a very similar factual situation involving an Horry County resolution that
prevented the iésuance of building permits for new construc.tion. Notably, the reéolution was not
recorded at the Horry 'County Register of Deeds. Similar to Exclusion #1 in the ins£ant case, the
Stewart Title policy excluded governmental regulations affecting land use, while the public records
exception to the exclusion provided that the “exclusion does not apply t(l) violations or the
enforcement of these matters which appear in the public records at Policy Date.” The insurer

claimed the public records exception did not apply because the resolution was not a public record

? The Special Referee mistakenly identified this an unpublished decision, when in fact it is an unreported decision
with a Westlaw citation rather than F.Supp.2d citation.
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since it was not publically recorded at the Register of Deeds. After considering the policy’s
definition of public records (which is very similar to Chicago Title’s definition), the court
determined the term “public records” was ambiguous. Interpreting the terms against the drafter
and in favor of coverage, the court concluded the resolution met the public records exception and
the exclusion thérefore did not bar coverage under the t.itle insurance policy. .

The facts of this case clearly show the Ordinance meets the public records exception to the
Exclusion #1. First, the facts of this case mirror the facts of Whitlock. They also mirror the facts
of Lyons v. Fi idelity Nat. Title Ins. Co, 415 S.C. 115 (Ct. App. 2015), which, as correctly noted by
the Special Referee,. was vacated dueto a settlemeﬁt while the parties’ summary jildgment motions
in this case were pending. Second, the Ordinance was recorded at the Horry County Register of ™
Deeds as pf the Date of P.olicy. As such, the Ordinance is recorded in a manner entirely consistent
with the plain language of the Loan Policy’s “public records” definition and it prow./ides notice to
the world of its enforcement provisions for any violatibn.

The-Special Referee erroneously concludes the public records. exception does -not apply
because “if a right of way had already been established, there would have been no need to condemn
the Parkway Parcel or to provide the County with the ability to grant permits for construction.”
[R.p. 19]. In this regard, the Special Referee failed to consider the Official Map Ordinance’s
definition of “right-of-way”, which includes “land reserved, used, or to be used for a road”.
Moreover, the Appellants do not contend, and have never contended, that the Ordinance
transferred title, but instead have maintained only that the Ordinance created a defect or
encumbrance on the Property and rendered the Property unmarketable, thus triggering coverage.

The Special Referee further erred by concluding the public records exception does not
apply because the Ordinance is not “a notice of a violation or alleged violation of the Ordinance”

and because there is no evidence of an enforcement proceeding. [R.p. 19]. The Special Referee
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misreads the exception by limiting its application only to violations of the Ordinance, as the
exception also applies to public records providing “notice of the enforcement thereof”, which is
very similar to the public records exception discussed in Whitlock. As stated above, the publically
Irecorded Ordinance provides ample notice to the world that Horry County began immediate and
unequivocal enforcement of its rights and economic interests to the land by imposing restrictions
and criminal penalties. To the extent that “notice of the enforcement thereof” is ambiguous or
capable of multiple meanings, it must be construed in favor of the insured and against the insurance
company, which the Special Referee failed to do. |
The Spe'cial Referee failed to interpret the public records exception to the exclusion most
strongly against the insurer and in favor of coverage and further failed to find the exception was
applicable to the publically record.ed Ordinahce, and therefore his decision. granting Respondent’s

motion fér summary judgment on this issue should be reversed.

D. THE COVERED LOSS IS NOT EXCLUDED BY POLICY EXCLUSION #2

The Exclusion #2 excludes coverage for losses resulting from:
“Rights of Eminent domain unless notice of the exercise thereof has been recorded
in the public records at Date of Policy, but not excluding from coverage any taking

which has occurred prior to Date of Policy which would be binding on the rights of
a purchaser for value without knowledge.”

The Special Referee concludes Exclusion #2 bars the Appellants’ claims and that the
exception to the exclusion does not apply because the Ordinance is not a condemnation proceeding

| under the South Carolina Eminent Domain Procedure Act (“Act”). [R.p. 18-1 9. . |
. This is erroneous for several reasons. First, Appellants do not contend the Ordinance is a
condemnation proceeding under the Act and do not seek coverage for the 2009 condemnation

lawsuit. Instead, Appellants assert the Ordinance created an encumbrance and rendered the title

unmarketable as of the Policies* date of July 25, 2006. In this regard, the Special Referee erred by
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improperly applying an eminent domain exclusion to Appellants’ pre-existing encumbrance and
" unmarketability claim. -

Second, Exclusion #2 can only apply if the Ordinance is considered to be an act of eminent
domain. If it is not, then Exclusion #2 is completely irrelevant to the facts of this case. If it is, then
Exclusion #2 still does not apply because the Ordinance and maps were recorded in the public
* records as of the Date of Policy.

Finally, the exception to Exclusion #2 applies because there is evidence that the Ordinance
constitutes a “taking which has occurred prior to the Date of Policy”. The Special Referee
erroneously treats an eminent domain proceeding under the Act to be synonymous with a taking,
but those terms are not synonymous under South Carolina law. To be sure, a “taking” can occur
when a government agency takes private property without formally exercising its power of eminent
domain .through a condemnati'on lawsuit and may exist by physical appropriation or government-
imposed limitations on the use of private property. Carolina Chloride, Inc. v. S.C. bep’t. of
Transp., 391 S.C. 429 (201 1); Bﬁd v. City of Hartsville, 365 S.C. 650 (2005). “When the owner
of real property has been called upon to sacrifice all economically beneficial uses in the 'na.me of
the common good, that s, to leave his property economically idle, he has suffered a taking.” Lucas
v SC Coastal Council, 505 US 1003 (1992)(emphasis in original). In this case, since the insured
Property is vacant, the Ordinance and maps had the effect of depriving the owners of all
economically beneficial use of that land reserved for acquisition by Horry County, thus rendering
the entire 131 acre tract unmarketable. This deprivation continued until the reserved land was
condemned and taken through legal force by the SCDOT.

The Appellax%ts found themselves iﬂ a situation similar to the plaintiffs in Kirby v. North
C;arolina Dept. of Trans., 368 N.C. 847, 786 S.E.2d 919. (2016), in which the North Carolina

Supreme Court evaluated the effect of a Roadway Corridor Official Map that describes land
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identified by the NCDOT for acquisition for future use as a highway. The official map in the Kirby
case has many characteristics similar to Horry Couhty’s Ordinance, such as its recordation at the
county register of deeds and prohibition of any improvements on the future highway land for an
indeterminate period of time._ The N.C. Supreme Court concurred ;vith the analysis of the lower
court ﬁnding that the maps allowed the government to “foreshadow which properties will
eventually be taken for roadway projects and in turn, decrease the future price the state must pay
to obtain those affected parcels.” Although the NéDOT asserted the official map was a mere
planning tool, The Kirby Court concluded that the adverse effect of the ofﬁcial maps constituted a
“taking” and remanded the case for a determination of damages. While Kirby does not address
whether North Carolina’s Roadway Corridor Official Map constitutes an encumbrance or rendered
title unmarketable under a title insurance policy, the case is instructive on those issues as well,
fully analyzing the government’s physical and economic interests in the affected land.

Based on the above, Exclusion #2 does not apply because the Ordinance is not an eminent
domain proceeding undgr the Act, thé Ordinance and maps-are recorded in thé public records as
of the Date (;)f Policy, and there is evidence that the Ordinance constitutes a taking and meets the
e;{cepﬁon to Exclusion #2. Because the Special Referee improperly applied the exclusion to the
Appellant’s claims and failed to interpret the exclusio.n most strongly against the Respondent and
in faQof of coverage, his ordc'r granﬁng summary judgment on this issue should be reversed.

E. THE COVERED LOSS IS NOT EXCLUDED BY POLICY EXCLUSION #3(d)

Exclusion #3(d) excludes coverage for “defects, liens, encumbrances, adverse claims or
other matters ... attaching or created subsequent to the Date of Policy”.

The Special Ret"eree concludes Appellants’ claims are excluded by Exclusion #3(d)
because the condemnation lawsuit took place subsequent to the effective dates of the Policies.

[R.p. 21]. Again, Appellants do not seek coverage for the 2009 SCDOT condemnation lawsuit.
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Instead, Appellants assert the 2002 Ordinance creates an encumbrance and renders the title
unmarketable. Because the Ordinance was filed nearly four years prior to the Policies’ effective
date, Exclusion #3(d) is wholly inapplicable to the facts of this case. The Spetial Referee’s
conclusion that Exclusion #3(d) excludes coverage is clearly erroneous because the Ordinanc;c
predates the date of policy, and therefore his decision granting Respondent’s motibn for summary
judgm.ent on this issue should be reversed.

F. THE SPECIAL REFEREE ERRED BY FINDING THERE WAS NO EVIDENCE
OF BAD FAITH DENIAL OF INSURANCE BENEFITS.

. "Bad.faith is a knowing failure 0'1'.1 the part of the insurer to exercise an honest and
informed jl'ldgment in procé-s,sing a claim.... [A]n insurer acts in bad faith where there is. no
reasonable basis to support the insurer's decision.” Amerzcan Fire & Cas. Co. v. Johnson, 332
S.C. 307, 311 (Ct.App. 1998), Cock- N- Bull Steak House v. Generali Ins. Co., 321 S.C. 1

(1996). An msured may recover damages for a bad faith denial of coverage if he or she proves
there was no reasonable basis to support. the .insurer's decision to deny. bénef ts under a
mutua]ly bmdlng insurance contract. Yarnadore v. Nationwide Mut. Ins. Co., 289 S.C. 155
(1986); Nichols v. State Farm Mut. Auto. Ins. Co., 279 S.C. 336 (1983) An i 1nsurer is not
insulated from liability for bad faith merely because there is no clear precedent resolving a
coverage issue raised u'n'de'r the particular facts of the case. Mixson v. American Loyalty Ins.
Co., 348 S.C. 394 (2002). |

. The Special Referee granted Respondent’s summary judgment motion on thc;. bad faith
cause of action because “Chicago Title had a reasonable, good faith basis for contesting the
claims and has succeedéd in contesting coverage.” [R.p. 22]. However, as set forth below,
there is ample evidence of record that shows the Respondent did not act in good faith and

therefore summary judgment is imbroper, especially if all inferences are to be interpreted in "

a light most favorable to the Appellants.
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Respondent denied Appellant Jericho State’s claim on two grounds. The first basis for
denial is under Exclusion #1 because “there is no evidence in the public records of a notice of
the enforcement of the ordinance or a notice of a defect, lien or encumbrance resulting from
a violation or alleged violation affecting the land has been recorded in the public records at
Date of Policy.” [R.p. 722-723]. This basis is faulty on its face, as the Ordinance was
publically recorded at the Horry County Register of Deeds and contradicts the Respondent’s
own definition of public rec;)rds in its policy. Moreover, as discussed above, the Ordinance is
self-effectuating and the county’s enforcement of its rights began immediateiy upon recording
the drdinance and maps because the landowners are instantly enjoined from use of the land.
Appellants contend this constitutes some evidence of bad faith and ﬁméasonablenes_s that
precludes summary judgment on this issue.

The second ground given by Respoﬂdent is an alleged failure by Jericho State to
provide proof of loss. [R.p. 722-723]. However, this is not a valid reason to deny the claim
because S.C. Code 38-59-10 provides that if the insurer fails to provide the insured with a
proof of loss form within 20 days of the claim, then the insured is deemed to have complied
with any requirement to provide a proof of loss. Because Chicago Title did not provide such
a form, Jericho State is deemed, as a' matter of law, to be in compliance with this requirement.
Chicago Title is presumed to know the law, and as such, denying the claim on this improper
basis is evidence of bad faith and unreasonableness that precludes summary judgment on this
issue.

Respondent denied Af)pellant Lynx Jericho’s claim on several different grounds, none
of which serve as a basis .in their previous letter denying Jericho State’s claim. First,
Respondent denied the claim asserting the Or\dinance is not a defect, lien or encumbrance on

the Property but was instead merely "a proposed route" and the county did not assert
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"ownership" of the property. [R.p. 724-731]. As argued previously, denial on this basis is
inconsistent with a plain reading of the Ordinance, as Horry County designates its interest in
the Property as a "right-of-way" for acquisition that will occur, and to protect the County’s
economic interests, the Ordiﬂance stops the landowner from any use of the ux;deve]oped
Property. The denial is also inconsistent with South Carolina law defining encumbrance as a
third party's interest in the land that does not require an assertion of ownership. Martin v.
Floyd; 282 S.C. 47 (S.é. App. 1984); Truck South v. Patel, 339 S.C. 40 (2000). Respondent’s
failure to read the plain Ianguage of the Ordinance, and then to invent a requirement that an
e.ncumbrance must include ;1 third parties’ claim of ownership, is at least some evidence of
unreasonableness and bad faith that precludes summary judgment on this issue.

Second, Respondent denied Lynx Jericho's claim asserting the Ordinance is not a
public record as defined in the Policy because it is not indexed to the property owner or

property. [R.p. 724-731]. In doing so, Respondent ignores its own definition of public records

and manufactures a new indexing requirement that is not present in its own policy. Appellants .

contend denial on this ground is at least some evidence of unreasonableness and bad faith that
precludes summary judgment on this issue. |
Third, Respondent denies the claim asserting that “at most, the ordinance is notice that
. the county may, in the future, bring a condemnatic;n action” which is excluded by Exclusion
#2. [R.p. 724-731]. In this regard, Respondent takes the improper position that a notice of a
future condemnation triggers Exclusion #2 despite the exclusion being clearly limited to only
actual eminent dc;main prbceedings under the Act. Mor‘eover, Respondent again asserts the
Ordinance, which is publically recorded in the Deed Books at the Register of Deéds Office,
is-not a public record. Appellants contend denial on this ground is at least some evidence of

unreasonableness and bad faith that precludes summary judgment on this issue.
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Fourth, Respondent denies the claim asserting Lynx Jericho has already been fully
compensated for the diminution of value of the property through the condemnation process.
[R.p. 724-'73 1]. However, Respondent fails to use the proper standard regarding valuation
dates for the two types of claims: a plaintiff’s loss in a condemnation proceeding is measured
from the date of condemnation, while a loss undef the Loan Policies is measurefi from the
date of policy. See, S.C. Code §28-2-440 (in all condemnation actions, the date of vaiuation

is the date of the filing of the condemnation notice); Stanley v. Atl. Title Ins. Co., 377 S.C.
405 (2008)(the purpose of'title insurance is to place the insured in the position that he thought
he occupied when the policy was first issued). It should be noted that the condemnation action

.used a valuation date in 2009, during the depths of the “Great Recession” while the date of
the policies is 2006, arguably the height of the “boom.” While Appellants concede that the
condemnation iaroceedg may act as an offset to the claimed damages under the Policies,
Respondent ignores its own policy language and uses the wrong measurement of damages to
deny the claim, which is at _ least 501:11e evidence of unreasonableness and bad faith that
piecludés summaryjudgment on this issue. .

Fifth, Respondent denied Lynx Jericho's claim under Exclusion 3(b), which excludes any
defecf not known to Company and not recorded in the public records, because it a_gain asserts the
Ordinance is not a public record. [R.p. 724-731]. Respondent’s reason again ignores the fact that
the Ordinance was publically recorded at the Register of Deeds and further ignores Respondent’s
own definition of public records, and therefore this is at least some evidence of unreasonableness
and bad faith that precludes summary judgment on this issue.

Finally, Chicago Title denied Lynx Jericho's claim based on Exclusion 3(a), which
excludes any defect that was created, suffered, as§umed or agreed to by the insured, because

Lynx Jericho purchased the First Mortgage with knowledge of the Ordinance. [R.p.724-731].
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This basis also ignores the plain language of.' the Loan Policy, as the Policy insures risks “as of
the Date of Policy”, and nothing in the Policy suggests that a particular title defect is excluded
from coverage because the insured learns of it affer the Date of Policy. Indeed, it is absurd to
suggest there is no coverage for defects known before the policy and no coverage for those
discovered and known after the policy, as there would be no risks left to insure. See, CAN
Enterprises v. SC Health and Human Services, 296 S.C. 373 (1988) (Common sense and good
faith are the leading touchstones of construction of the provisions of a contract); Firstland Village
Associates v. Layer’s Title Ins. Co., 277 S.C. 184 (1981)(Title insurance is unique in that it is
- retrospective, not prospective).

Importantly, Lynx Jericho is the assignee of the First Mortgage, and as assignee, it “stands
in the shoes of its assignor...and should have all the same rights and privileges, iricluding the right
to sue on the contract, as the assignor.” Twelfth RMA Partners v. National Safe, 335 S.C. 635 (S.C;

App: 1999). In fact, pursuant to the Policy’s Conditions and Stipulations Sections 1(a)(D),
Respondent can only apply this exclusion to Lynx Jericho.by provfng that REL, the assignor and
predecessor insured, assumied or .agreed to the dcfec? as of the Date of Policy. Because
Respondent’s basis contradicts the plain terms of its own Loan Policy, this is at least some evidence
of unreasonableness and bad faith that precludes summary judgment on this issue,

CONCLUSION
The Ordinance created a third party interest in, and burden upon, the insured Property by
reserviné a right-of-way through the middle of it.and enforcing the government’s interests by
immediately prohibiting new construction to suppress land values and reduce acquisition costs in
the inevitable condemnation proceeding. Thus, the Ordinance and ma;'as created an encumbrance
and unmarketability of title that are covered losses undér the Policies. The Special Referee’s

conclusion that the term “public records” does not include items publically recorded in the Deed

Page 29 of 30
APPENDIX 2022




Books of Horry County’s Register of Deeds is not only illogical but also improperly adds new_
indexing and chain of title requirements that do not exist in the Policies. Exclusion #1 does not
apply to the Ordinance, and even if it did, the exception to the exclusion applies because the
Ordinance and its-enforcement provisions were recorded in the public records. Exclusions #2 and
#3(d) are inapplicab'lé to this case because they could only apply to the 2009 eminent domain
proceeding which is not the basis 6f Appellants’ claims. Indeed, Appeliants assert damage'sarising
as of the date of pol'icy in 2006 due to the title defect created by the Ordinance, not the date of
condemnation during the depths of theé Great Recession. Finally, there is sufficient evidence of
record creating a genuine issue of fact as to whether Respondent engaged in bad faith denial of

Appellants® claims. Based on the above .arguments, the Special Referee’s Order for summary

= <>
=
Fred B. Newby (S.C Bar #4202) \
C. Scott Masel (S.C. Bar #12497)
NEWBY, SARTIP & MASEL, LLC
P.O. Box 808, Myrtle Beach, SC 29578
(843) 449-9417
May 4, 2018 Attorneys for Appellants

judgment should be reversed. .
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Iv.

VL

VIL

STATEMENT OF ISSUES ON APPEAL

Did the lower court correctly find the Ordinance did not create a defect in
or lien or encumbrance on title and is therefore not covered by the Policies
when the Ordinance merely affected use of the property and did not affect
title?

Did the lower court correctly find the Ordinance did not create
unmarketability of title and is therefore not covered by the Policies when
the Ordinance affected use of the property and not title?

Did the lower court correctly find Exclusion 1 of the Policies bars coverage
for the Ordinance when that exclusion plainly and unambiguously excludes
coverage for “any law, ordinance or governmental regulation (including but
not limited to building and zoning laws, ordinances, or regulations)
restricting, regulating, prohibiting or relating to” the occupancy, use, or
enjoyment of the property or a separation in ownership or change in the
dimensions or area of the land?

. Did the lower court correctly find Exclusion 2 of the Policies bars coverage

for the claims when that exclusion plainly and unambiguously excludes
coverage for “[r]ights of eminent domain unless notice of the exercise
thereof has been recorded in the public records™ on the date of the Policies
and no such notice of the exercise was recorded in the public records on the
date of the Policies?

Did the lower court correctly find Exclusion 3(d) of the Policies bars
coverage for the claims when that exclusion plainly and unambiguously
excludes coverage for matters that take place after the Policies were issued
and the condemnation action was filed after the Policies were issued?

Did the lower court correctly find there were no issues of material fact on
Appellants’ bad faith claims when Respondent had a reasonable basis to
contest Appellants’ claims and there is no coverage for Appellants’ claims? .

Should the lower court be affirmed when many of the issues raised by the
Appellants have not been preserved for review as they were either not raised
or ruled upon by the lower court and Appellants failed to file a motion to
alter or amend judgment?
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STATEMENT OF THE CASE

On July 29, 2011, Appellant Jericho State Capital Corp. (“Jericho State™) filed an action
against Respondent Chicago Title Insurance Company (“Chicago Title”) asserting causes of action
entitled Breach of Contract-Recovery of Insurance Benefits; Breach of Contract-Breach of the
Covenant of Good Faith and Fair Dealing; and Tortious Bad Faith Refusal to Pay Insurance
Benefits .and Bad Faith Failure to Investigate an Insurance Claim. Chicago Title filed its answer
on February 16, 2012, denying the material allegations and asserting defenses therein. -

On February 12,2015, Lynx Jericho Partners, LLC (“Lynx Jericho™) filed an action aéainst
Chicago Title asserting the same .causes of action that Jericho State asserted. Chicago Title filed

'its answer on May 13, 2015, denying the material allegations and asserting defenses therein.

‘By orders of reference entered February 13, 2015, and November 13, 2015, these cases
were conso.lidated and referred to Karl A. Folkens as Special Referee.

Jencho State and Lynx Jericho (“Appellants”) moved for summary judgment on May 19,
2016. Chlcago Title moved for summary judgment on August 23, 2016. On January 28, 2017
Judge Folkens heard the motions for summary judgment. Pursuant to an Order entered July 10,
2017, Judge Folkens granted summary judgment in favor of Chicago Title.

STATEMENT OF FACTS
1. The Property.

:I'he subject property is. approximately 131.40 acres located in Socastee Townshi_p, Horry

County, South Carolina (“the Property”). The Property borders the Intracoastal Waterway. The

McClam family owned the Property for decades until it sold the Property in July 2006. (R. pp.

413-423; R. p. 990).
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2. The Ordinance.

On July 2, 2002, the Horry County Council adopted Ordinance 88-202 (“the Ordinance™),
which amended the official map of Horry County to show the future locations of a proposed
highway to provide opportunities for Horry County or‘ other governmental entities to purchase
property and to reduce acquisition costs. (R. pp. 373-374). The Ordinance added to the official
mapA “the right-of-way identified as Alternative 1 for the proposed Carolina Bays Parkway from
Highway 501 to Highway 17 By-pass as shown in the document entitled ‘Carolina Bays Parkway,
Phase V FEIS Conceptual Roadway Plans.”” The conceptual roadway plan is attached to the
Ordinance.

-" The Ordinance does not mention the property affected by the possible future construction
of the Ca:olin;a Bay Parkway. The Ordinance does not contain a list of propert'y owners who may
be affected in the future. The conceptual roadway plan attached to the Ordinance does not identify
the property that may be affected in the future by the name of the owner or by tax map number.
The McClam family, owners of the Property at that.time, are not mentioned in the Ordinance or in
the conceptual plans attached thereto.

On July 9, 2002; the Ordinance, which was -neither witnessed nor notarized, was recorded
with the Horry County Register of Deeds. It is indexed under the name of Horry County. The
Ordinance was not iﬁdexed under the names of the property owners who may be affected by the
possible future construction of the Carolina Bays Parkway or under the names of any McClam
family members, who owned the Property on the date the Ordinance was recorded.

Appellants® expert abstractor testified the Ordinance was not indexed by the Régister of

Deeds in the grantor-grantee indices under the name of the owner of the Property, but instead is
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indexed under the name of Horry County. (R. p. 1025). He unequivocally testified a person
searching and examining title to the Property would not find the Ordinance in the chain of title to
the Property. (R.p. 1026).

Therefore, one searching title to the properties affected would not find the Ordinance.

3. Purchase of the Property, the Mortgages;. and the Policies.

In July 2006, Peachtree Properties of North Myrtle Beach, LLC (“Peachtree™) purchased
the Property from the McClam family for $22,500,000. (R. pp. 413-423). To finance its purchasé
of the Property, Peachtree obtained mortgage loans from R.E. Loans, LLC (“REL”) and Jericho
State. .

I;eachtree gave an $18,520,000.00 first mortgage covering the Pfoperty to REL (“REL
Mortgagc;,.”). R. pp- 424—440). Chicago Title issued a loan policy of title insurance to REL. The
policy date is :Iuly 25, 2006, and the insured amount is $17,071,873.33 (“REL Policy™). (R. pp.
497-515).

Peachtree gave a $4,263,888.00 second mortgage covering the Property to Jericho State
(“Jericho State Mortgage”). (R. pp. 441-496). Chicago Title issued a loan policy of title insurance
to Jericho State. The policy date is July 25, 2006, and the insured amount is $4,263,888.00
(“Jericho State Policy”). (R. pp. 506-515).1
4. The Bridge and Zoning Letter.

: 'Prior-to the closing, Jericho State’s attorney provided Peachtree;s attorney with a closing

checklist. (R. pp. 982-983). One item required “[s]atisfactory resolution of the determination by

! The Jericho State Policy and the REL Policy will be collectwely referred to at times as “the
Policies.”
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the municipality not to build a bridge.” On July 17, 2006, Peachtree’s attorney asked Jericho State
and its attorneys to remove that item from the checklist. /d The item was removed from the
checklist. (R. pp. 1110-1115).

Another jtem on the checklist was the receipt of a zoning verification letter. On July 19,
2006, Peachtree’s attorney sent to Jericho State’s attorney a zoning verification letter stating the
Property is “currently zoned R-1 on the Horry County Zoning Maps.” The zoning verification
lett.er said nothing about a possible future highway or any use restriction. (R. pp. 1116-1118).

5. Approval of Funding and Agreement to Construct the Carolina Bays Parkway.

According to a verified complgint filed by Jericho State in another action, described below
- as the Zoning Rescission Action; and supporting documentation attached to the verified complaint,
thé égreement to construét and fund the applicable part of the Carolina Bays Parkway was entered
into by and between Horry County and the SCDOT on June 20, 2007, almost one vyear after the
Policies were issued. (R pp. 543-599). In other words, funding for the project was not in place
until after the éffective dates of the Policies and almost five years after the Ordinance.

6. Rezoning of the Property.

On May 15, 2007, Horry County Council adopted Ordinance 76-07, which rezoned the
P'roperty as the Peachtree Plantation Planned Development District (the “PDD Ordin.ahce”). R
pp. 561-571). The PDD Ordinance approved development of the Property as a mixed-use
development with numerous residential parcels. The PDD Ordinance states it was adopted based
on an application submitted by Peachtree and that Peachtree agreed to donate part of the Property
to Horry County:

The property owner has agreed to donate to Horry County at no cost, property
sufficient to construct that portion of the 300 ft. wide Highway 31 (Carolina Bays

5
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Parkway) right-of-way that traverses the property in issue. The property will be

conveyed to Horry County by general warranty deed, free of all encumbrances

within 120 days of third reading of this ordinance. (emphasis added)

The PDD Ordinance set forth other agreements between Horry County and Peachtree about
the land Peachtree agreed to donate and convey (the “Parkway Parcel”). The PDD Ordinance was

recorded May 17, 2007. Id.

7. Foreclosure of the Jericho State Mortgage.
On June 8, 2007, Jericho State filed a foreclosure action seeking to foreclose the Jericho
State Mortgage and a mortgage it held on other property. (R. pp. 1119-1136). At the foreclosure
hearing held October 30, 2007, Jericho State’s attorney testified:
[W]'e.have conducted a title examination of the public records maintained by Horry
County pertaining to the Defendants and to the mortgaged property, and we find no
. other parties holding or claiming any interest of record in and to any of [the
Property] . . . as described in the [Jericho State] Mortgage . . .. We therefore advise .
the Court that the [Jericho State] Mortgage is and remains a valid second mortgage
lien upon the Peachtree Property . . . subject only to the . . . interests of the [REL
- Mortgage]. (emphasis added) (R. p. 1148).
~ The court entered a foreclosure order on November 7, 2007, ordering the Property be sold
subject to the REL Mortgage and finding $7,490,000 was due under the note secured by the Jericho
State Mortgage. (R. pp. 516-532). Jericho State was the successful bidder with a bid of $9,000,000,
" a bid ex‘ceeding the amount due under the note. Jericho State received a master’s deed for the
Property recorded February 26, 2008. (R. pp. 533-542). Thus, on February 26, 2008, the Property
was owned by Jericho State subject to the REL Mongage.

8. Jericho State’s Lawsuit Against the SCDOT and Horry County.

On October 12, 2009, Jericho State filed a verified complaint against Horry County and

the SCDOT seeking an order ﬁnding the PDD Ordinance was not binding, rescinding the rezoning
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granted by the PDD Ordinance, and terminating the obligation to donate the Parkway Parcel
(“Zoning Rescission Action”). (R. pp. 543-599).

| The Zoning Rescission Action does not reference the Ordinance. Jericho State alleged it
owned the Property, including the Parkway Parcel.

On March 18, 2010, the parties dismissed the Zoning Rescission Action. The Stipulation -
of Dismissal states that “[i]nsofar as the South Carolina Department of Transportation, as agent
for Horry County, South’ Carolina, has filed an eminent domain action bearing Civil Action
Number 2009-CP-26-11956, and which action resolves the issues raised in the present declaratory
judénent matter,” Jericho State desired to dismiss the Zoning Rescission Action. (R. pp. 1154-
1157).

9. | The Condemnation Action.

The eminent domain action referenced in the dismissal of the Zoning Rescission Action
was filed by the SCDOT on December 15, 2009, against Jericho State, REL, and Mortgage Fund
<08, LLC, and it was a.mended on Aprl 20, 2011, (the “Condemnation Action™). (R. pp. 1167-
1189). Thg: SCDOT alleged Jericho State was the owner of the Property and condemned 10.18
acres of the Property—the Parkway Parcel—for highway purposes, as part of the Carolina Bays
Parkway project. The SCDOT alleged “[t]he property sought herein is to be acquired for public
purposes, more particularly fdr the construction of a section of SC Route 31 (Carolina Bays
Parkway).” (emphasis added). [/d.].

During the Condemnation Action, Jericho State admitted “[t]hat the date of taking for
valuation purposes is December 15, 2009.” (R. p. 1190). No attempt was made by Jericho' State

or Lynx Jericho to seck valuation of the Property on a date earlier than December 15, 2009. Neither
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Jericho State nor Lynx Jericho claimed the valuation date should be earlier based on the Ordinance
or on an inverse condemnation theory. (R. pp. 1192-1556).

Jericho State and Lynx Jericho claimed the condemnation of the Parkway Parcel resulted
in a $4,010,000 loss. (R. p. 1527). The SCDOT argued the loss totaled $998,000. (R. p. 1534).
On November 19, 2014, the jury awarded $2,100,000 just compensation for the taking of the
Parkway Parcel to Jericho State and Lynx Jericho. (R. p. 1553; R. pp. 1557-1561). Jericho State
released its interest in the judgment proceeds to Lynx Jericho. (R. pp. 719-721).

10. Assienment of the REL Mortg_aée to Lynx Jericho.

REL assigned the REL Mortgage to Mortgage Fund ‘08, LLC by instrument recorded July
28,2011. (R. pp. 672-673). Mortgage Fund ‘08, LLC filed for bankruptcy in 2011. With approval
of the b_ankrﬁptcy court in 2012, the REL Mortgage was assigned to Susan L. Uecker as trustee of
the Mortgage Fund ‘08 Liquidating Trust (“Liquidating Trust”). (R. pp. 1158-1 162). 'fhe
Liquidating Trust assigned the REL Mortgage to Lynx Jericho by instrument recorded May 22,
2013. (R: pp. 716-718).

11. Jericho'S'tat.e’s Title Insurance Claim.

By letter dated February 26, 2009, Jericho State submitted a claim to Chicago Title Based
on the assertion that the Jericho State Policy protected against the Condemnation. (R. pp. 1562-
1563). Chicago Title denied that claim. (R. pp. 722-723).
12.  Lynx Jericho’s Title Insurance Claim.

Lynx Jericho submitted a claim-on the Lynx Jericho Policy by letter dated June 21, 2013.

(R. pp. 1564-1565). Chicago Title requested documents from Lynx Jericho as part of its
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investigation. Lynx Jericho provided documents to Chicago Title-in December 2014. Chicago
Title denied the claim on January 30, 2015. (R. pp. 724-731).

13.  Jericho State and Lynx Jericho’s lawsuits.

Appellants moved for partial summary judgment on liabiiity. Chicago Title moved for
summar); judgment on all issues. The parties submitted memoranda of law to the Special Referee.
The Special Referee held a hearing on January 26, 2017, which lasted approximately four hours.
R.p. 71, p. 222). The Special Referee drafted and signed an order granting Chicago Title Summary
Judgment, which Appellants now appeal.

Appellants did not file a motion to alter, amend, or reconsider the‘order pursuant to Rule
. 59(c), SCRCP. | |

STANDARD OF REVIEW

“An appellate court reviews a grant of summary judgment under the same standard applied -

by the [circuit] court pursuant to Rule 56, SCRCP.” Lanham v. Blue Cross & Blue Shield of S.C.,
Inc., 349 S.C; 356, 361, 563 S.E.2d 331, 333 (2002). Summary judgment shall be granted when
“the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that . . . no genuine issue [exists] as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” Rule 56(c), SCRCP. Even though courts are
required to view the facts in the light most favorable to the nonmoving party, to survive a motion
for summary judgment, “it is not sufficient for a paﬁy to create an inference that is not reasonable
or an issue of fact that is not genuine.” Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d

161, 166 (2013).
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ARGUMENT

L THE LOWER COURT CORRECTLY FOUND THE ORDINANCE DID NOT
CREATE A DEFECT IN OR LIEN OR ENCUMBRANCE ON TITLE AND DID
NOT MAKE TITLE TO THE PROPERTY UNMARKETABLE BECAUSE THE
ORDINANCE AFFECTED USE OF THE PROPERTY AND NOT TITLE.

A. Insuring provisions of the Policies.

The Policies insure title to the Property. The covered risks of the Policies are invoked

only if title to the Property fails, in whole or in part, or if the title is encumbered by a lien or

encumbrance that is not excluded from coverage.
The insuring provisions of the Policies at issue are as follows:

- SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS
FROM COVERAGE CONTAINED IN SCHEDULE B AND THE

~ CONDITIONS, AND STIPULATIONS, CHICAGO TITLE INSURANCE

- COMPANY, a Missouri corporation, herein called the Company, insures, as of
Date of Policy shown in Schedule A, against loss-or damage, not exceeding the
Amount of Insurance stated in Schedule A, sustained or incurred by the insured by
reason of:

*k ok %k %k

2 Any defect in or lien or encumbrance on the title;
3 Unmarketability of the title;

Appellants have the burden of showing a claim falls within coverage of an insurance
contract. Gamble v. Travelers Ins. Co., 251 8.C. 98, 103, 160 S.E.2d 523, 525 (1968). Appellants
contend the Ordinance falls under insuring provision 2, “[a]ny defect in or lien or encumbrance on
the title,” and provision 3, “[ujnmarketability of the title.”

The lpwer court correctly found the Ordinance did not make title to the Property
unmarketable and did not create a defect in or lien or encumbrance on title because the Ordinance

merely affected use of the Property and did not affect title to the Property.
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Appellants contend the Ordinance establishes a right-of-way and rights in a third party.
However, both the applicable Horry County ordinances and the South Carolina® statutory
framework for official maps upon which the ordinances are based show the official map and the

Ordinance merely affect use of the Property, not title to the Property.

a. The Ordinance is a land planning tool that governs use of the Property,

The Ordinance amends the official map to show the futu;e locations of a proposed highway
and to provide opportunities for Horry County or other gox;cmmental entities to purchase property
and to reduce acquisition costs. The Ordinance derives its authority from' Ordinance‘107-98,
enacted in 1998, which provides for an official map for the unincorpor.ated sections of Horry _

County. (R. pp. 360-367). Ordinance 107-98 derives its authority from Title 6; Chapter 7, Article

13, as amended, of the South Carolina Code of Laws, in which the South Carolina General = -

Assembly authorizes counties and municipalities to adopt an official map as a lgnd planning tool.
'i. S.C. Code Ann. §§ 6-7-1210 to 6-7-1280.

Accordmg to the South Carolina statutory framework for Official Maps, upon which the
Ordmance is based, an ofﬁcnal map is “a map or maps showing the location of existing or proposed
public street, highway, and public utility rights-of-way, public building sites and public open
spaces adopted by the governing authority of a municipality or county.” S.C. Code Ann. § 6-7-
1216 (emphasis added). “Counties and municipalities may establish official maps to reserve
JSuture locations of any street, highway, or public utility rights-of-way, public building site or
public open space for future public acquisition and to regulate structures or changes in land use

in such rights-of-way, building sites or open spaces.” S.C. Code Ann. § 6-7-1220 (emphasis

" added).
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The South Carolina General Assembly has determined the authority to establish official
maps is necessary “to promote and preserve the public safety, economy, good order, appearance,
convenience, prosperity, and general welfare and is one of the several in.struments of land use
control authorized by this chapter for the implementation of comprehensive plans, or parts thereof,
adopted in accordance with the provisions of this chapter.” Id. (emphasis added).

A landowner whose permit for “the construction, improvement, repair or moving of any
building or struc’mx.'e and no change in land use” has been denjéd because of the official map may
appeal to the appropriate local planning commission. S.C. ACc'>de Ann. § 6-7-1270. The planning
commission can then recommend the goveming authority: (a) take official action to exempt the

affected -land,frbrﬁ the restrictions of the official map; (b) take official action t(; authorize the
‘ ,.i'ssuance ,;)f desired permits subject to specified conditions; or (c) initiate appropriate action to
acquire the property. Jd.

Upon receipt of the report of the ocal planning commission, the governing authority shall
~ within 100 day.s “exempt the affected land from the restrictions of the official map,” authorize the
issuance §f the deﬁied permits, or “enter into an agfeement to acquire or institute condemnation
proceedings to acquire the property affected. Action to acquire such property may be instituted by
the goveming authority or other appropriate public agency.” Id.

A property owner may apply to the local planning commission for an exemption._from the
restrictions of the official map. S.C. Code Ann. § 6-7-1280. The local planning commission must
evaluate the application and make a report within 30 days to the governing authority and to any
other appropriate public agency. Jd. If no report is made within 30 days, the planning commission

shall be deemed to have recommended that the application be granted. Id. In its report, the local
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planning commission must recommend either to exempt the property or “[t]hat the governing
authority initiate appropriate action to acquire the property.” Id.
Upon the governing authority’s receipt of the report of the local planning commission, the

governing authority must within 75 days .(a) take official action to exempt the affected property

* from the restrictions of the official map or (b) “[elither enter into an agreement to acquire or

institute condemnation proceedings to acquire the property affected. Action to acquire such

- property may be instituted by the governing authority or other appropriate public agency.” Id?

i. =~ Horry County Ordinance 107-98
The ordinance setting forth Horry County’s right to adopt an official map, Ordinance 107-

98 (K pPp. 360-367), known as the “Official Map Ordinance of Horry County,” follows the above-

.. referenced statutes. It provides landownem with an oppo&thy to challenge decisions made by

Horry County zoning officials related to property that may be affected in the future by the official

map. If chal]énged, the Planning Commission must recommend one of the following actions to the

" County Council: (a) “[e]xempt the affected land. from the restrictions of the Official map,” (b)

“[1]ssuance (.)f desired permits with specified conditions,” or (c) “[i]nitiate appropriate action o
acquire the property.” Id. § 5.2.1 (emphasis added).

County Council must then (a) take official action to exempt the land; (b) take oﬂici-al action
to authorize the issuance of denied permits subject to conditions accepted by the owner; or (¢

“le]nter into an agreement to acquire or institute condemnation proceedings to acquire the

2 “Failure of the governing authority to act within seventy-five days of the receipt of the report of
the local planning commission shall be deemed to constitute granting of the application.” S.C.
Code Ann. § 6-7-1280(3)(b).
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affected property,” with the condemnatidn proceedings being instituted by County Council or
another appropriate governmental agency. Id. § 5.2.2 (emphasis added). 3
ili. Appellants misconstrue the scope an& effect of the Official Map.

Appellants argue the official map is not a land pl@ng tool and does not just merely
regulate use .of property, but instead somehow establishes rights-of-way or an interest in a third-
party. Appellants ignore several critical sections of applicable Horry County ordinances and avoid
discussing the General Assembly’s statutory framework for official maps.

First, Appellants fail to mention the General Assembly set forth the statutory framework
for official maps as “one of the several instruments of land use control” available to local
gb_ven.lments. S.C. Code Ann. § 6-7-1220. The official map is enforced by the zoning
administrator, which shows the official map is a zoning and land use control\matter.

Second, Appellants focus on the word “réservation,” but ignore that the reservation is for
“future locations of streets, highways, and public utility rights-of-way, public building sites and
public opén space for future public acquisition.” (R. pp. 360-367).

| Thlrd, Appellants ignore the definition of “Official Map” in the Official Map Ordinance,
which is “[a] map or maps showing ﬁe location of existing or proposed public streets, highways,
public utility rights-of-way, public building sites, and public open spaces.” Id. (emphasis added).

Fourth, Appellants ignote section 4.0 of the Official Map Ordinance, entitled “Adoption of

Official Maps,” which states “Official Maps may show the location of existing or proposed public

3 This ordinance defines “condemnation™ as “{[t]he exercise by a governmental agency of the right
of eminent domain.” (R. p. 361), This ordinance defines “eminent domain” as “[t]he authority of
a government to take or to authorize the taking of private property for public use.” /d
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streets, highways and utility right-of-ways, public building sites, and public open spaces.” Id
(emphasis added).

Fifth, the word “proposed” is defined as “[p]ut forward for consider;ltion, discussion, or
adoption; suggest.” THE AMERICAN HERITAGE COLLEGE DICTIONARY 1097 (3ra ed. 1993.). The
word “future” is defined as “the indefinite time yet to come;” “a prospective or expected condition,
* esp. one considered with regard to growth, advancement, or development;” or “action that has not
yet occurred or states not yet in existence.” Id. at 554.

Tﬁe Official Map therefore puts forward for consideration, discussion, or .adoption the
location of rights-of-way-that may exist sometime, but that has not yer occurred and not yetin
exist'e-nce. No right-of-way was established by the Ordinance. A right-of-way, road, or street can
_ only be éstablished by the filing of a condemnation action.

Sixth, Appellants ignore the above-cited detailed provisions adopted by the General
Assembly and the Horry Cc;unty Council that set forth procedures whereby landowners can seck
building permits or seék to exempt the property from the official map.* Accordingly, Horry
County has the ability, provided by the General Assembly and the Horry County Council, to
eliminate the use restriction set forth by the official map. If Horry County does not issue a building
permit or exempt the property from the official map, it must enter into an agreement to acquire or
institute condemnation proceedings to acquire the affected property—the latter of which

Appeliants claim had already occurred.

4 The statutes and ordinances do not leave the landowner in an “indefinite no man’s land”
as claimed by Appellants.
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. As is evidenced by the South Carolina General Assembly and the Horry County Council,
the official map merely affects use of property. If a right-of-way already had been established, as
Appellants disingenuously' contend, there v;'ould have been no need to provide Horry County _with
the ability to grant permits for construction or the authority to eﬁempt the property from the official
map. Furthermore, as discussed below, there would have been no need for the- SCDOT to condemn
the Parkway Parcel if, as Appellants contend, a right-of-way had already been established

b. The Ordinance does not affect title to the Property, it is not an encumbrance
or defect, and does not render title unmarketable.

Title insurance policies indemnify for loss related to title to prop.erty, not physical defects
or government regula'ﬁons which inhibit the use of property. R. Cunningham, W. Stoebuck & D.
Whitmaﬁ, The Law of Property § i1.14 at 274 (1984)." “[A] title insurer does not make any
rel-)res-entation or assume any liability with réspect to whether the insured will be able; to
;;rocurc government permits authorizing the insured to use the land in any particular manner; title
i@mce policy -provides protection against defects in, or liens or ex;cumbranccs on, title rather
tl;an agamst governmentally imposed impediments on use of land or for resulting impairments in
the value of the land.” 11A COUCH ON INS. § 159:48. Furthermore, even though “title ‘defect’ and
title ‘marketability’ are both used to describe the peril against v;'hi.ch title insurance offers
protection, it is iinportant to understand that only that decreased marketability which stems froﬁl |
the condition of title is within title msurance” 11A COUCHONINS. § 159:7

The Policies define “unmarketability of title” as “an alleged or apparent matter affecting
the title to the land, not excluded or excepted from cover;ge, which would entitle a purchaser of

the estate or interest described in Schedule A or the insured mortgage to be released from the

16

APPENDIX 2046



obligation to purchase by virtue of a contractual condition requiring the delivery of marketable .
title.”

Our case law defines “encumbrance” as a right or interest in the land granted “which may
subsist in third persons to the diminution in value of the estate although consistent with the passing
of the fee.” Martin v. Floyd, 282 S.C. 47, 51,317 S.E.2d 133, 136 (Ct. App. 1984).

Our courts reoognize; the distinct concepts of title to property and non-ﬁtle matters that
aﬁ'éct the use of property.

In McMaster v. Strickland, 305 8.C. 527, 409 S.E.2d 440 (Ct. App. 1991), the property
was designated as wetlands by the federal government and the city. Even though a purchaser
possi‘bly Wc).tﬂd _n.lc;t be able to use the property for the purpose he intended, the Court of Appeals
_ held this did not establish the sellers were incapable of providing marketable title. In so holding,.
it concluded the trial court “confused the concept.s of title and marketability with use and value.”
The Court qf Appeals found there was no evidencq “the sellers do not own the property, therefore
thpy have title.” Eve;l though a “purchaser may not be able to use the property for the purpose for
v»;hich he sought, such does not mean the selle.rs cannot deliver marketable title.” Id at 530, 409
S.E.2d at 442.

Similarly, in Truck South, Inc. v. Patel, 339 S.C. 40, 528 S.E.2d 424 (2000), the South
Ca;rolina Supreme Court held a declaration that part of the property was federally-protected
wetlands, which prevented the’ purchaser from cons&ucﬁng a hotel on the property, wa;s not an
encumbrance. It did not render the title unmarketable. Id. at 49, 528 S.E.2d at 429.

In Martin v. Floyd, 282 S.C. 47, 317 S.E.2d 133 (Ct. App. 1984), the Court of Appeals

found residential lots that were in either marsh or water were free from encumbrances. The court
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held that “[w}hile marsh or water might be a burden upon the property, it is certainly not a lien,
easement, or right existing in a third party.” Id. at 52, 317 S.E.2d 136.

In Stanley v. Atlantic Title Ins. Co., 377 S.C. 405, 661 S.E.2d 62 (2008), a drainage field
rendered part of the property useless. The South Carolinq Supreme Court concluded “[t]he fact
- that property may be useless or may be put to onl).' limited use does not mean that the property is
not marketable.” 1d. at 411, 661 S.E.2d at 65.

Ordihances and resolutions that regulate the use of property do not affect title. Courts in
other jurisdictions agree. See, e.g., Notaro Homes, Inc. v. Chicago Title Ins. Co., 722 N.E.2d 208,
214 (1. CF. App. 1999) (“... the [zoning ordinance] does not constitute a lien upon the subject
property. Nor does it constitute a defect that would cloud the title to the property. Plaintiff has
. confused marketability of title with marketability of land.”); Hocking v. Title Ins. and Trust Co.,
234 P.2d 625, 629 (Cal. 1951) (finding a violation of subdivision laws resulting in restricted use
-affected mgrket value not marketability of title; one “can hold perfect title to land that is valueless;
one can have mark_etable title to land while the land itself is unmarketable.”); Somerset Sav. Bank
v. Chicago Title Ins. Co., 649 ﬁ.E.Zd 1123, 1i27—28 (Mass. 1995) (holding “it is well established
that building or zoning laws are not encumbrances or defects affecting title to property”; therefore
the existence of a statutory restriction requiring governmental approval prior to issuance of a
building permit does not give rise to coverage under a title insurance policy); Wolf v.
Commonwealth Land Title Ins. Co., 690 N.Y.S.2.d 880, 881 (N.Y. App. Div. 1999) (“Since zoning
laws regulate the manner in which the property can be used and do not impair title, the damages
claimed by plaintiffs do not fall within the scope of the title insurance policy™); Bear Fritz Land

Co. v. Kachemak Bay Title Agency, Inc., 920 P.2d 759, 76 (Alaska 1996) (“It is well estz;blished
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that building or zoning laws are not encumbrances or defects affecting title to property. Such
restrictions are concerned with the use of land™).

In Haw River Land & Timber Co. v. Lawyers Title Ins. Corp, 152 F.3d 275 (4th Cir. 1998),
ordinances were filed in the register of deeds that prohibited timber harvesting in a flood plain
buffer zone. Some of the property was within the buffer zone, negating the insured’s ability to
exercise its timber rights on the land. The Fourth Circuit acknowledged the economic effect on the
insured, but found the ordinance did not impair title:

While it is true that the ... ordinances have effectively frustrated [timbering],

thereby substantially reducing the economic value of the interest purchased, Haw

River Timber raises no issue about whether it received legal title to the timber from

the grantors. And the Lawyers Title policy insuring marketable title under the

~ timber deed only guarantees Haw River Timber a title that could be enforced in a

suit for specific performance, not the economic value of the timber purchased.

Indeed, the explicit definition of marketable title provided in the policy limits any

more expansive notion by insuring against only those title defects that would entitle

a purchaser “to be released from the obligation to purchase by virtue of a contractual

condition requiring the delivery of marketable title.” The ordinances on which Haw

River relies as a title defect do not impair the grantor’s ability to convey a timber

deed.

. 1d at279.

Here, there is no evidence that on the date the Policies were issued, any.party other than
Peachtree, the owner, and the two mortgagees had any clairﬁs, liens, or interest in and to the
Property.

While the Ordinance may have made it difficult to develop certain parts of the Property, as
zoning laws, ordinances, and regulations tend to do, the Ordinance, like other land planning tools,
simply affected the use of the Property, not its title. This conclusion is supported by bbth statutes
passed by the South Carolina General Assembly and ordinances enacted by the Horry County

Council. According to the foregoing, title to the affected property would only pass to the
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government when the governmental entity “enter[s] intlo an agreement to acquire .[the affected
property] or institute[s] condemnation proceedings to acquire the affected property.” (R. pp. 360-
367) (emphasized added)]. That did not occur here.
The Ordinance is not a defect or encumbrance. It did not impair title to the Property and
did not impair the ability to convey title to the Property. See Somerset 649 N.E.2d at 1126-28
(“An individual can hold clear title to a parcel of land, although tl;e same parcel is valueless or
considered economically unmarketable because of some restriction or regulation on its use. A title
insurance policy provides protection against defects in, or liens or encumbrances on, title. Such
coverage affords no ;-)rotectioh for governmentally imposed impedirﬁents on the use of the land or
fo; ifnpainpents in the value of the land.”); Dave Robbins Const., LLC v. First American Title Co.,
249 P.3d 625, 628 (Wash. Ct. App. 2010) (finding lots on which developer planned to build homes
were not rendered “unmarketable,” within meaning of title insurance policies because the lots were
in a histon_rical district, even though the histor.icr«..ll district designation burdened the ability to
. devé}bp tfie land; there were no defects aﬂ'ecting legally recognized rights and incidents of
owﬂemﬁb of.thc lots).
~ Appellants argue the threat of firture eminent domain litigation creaie'd unmarketable title.
However, “the hazard of litigation, to render the title to real property unmarketable, must be a
reasonable probability of 1itig'ation. The mere, bare possibility or remote probability that there may
be litigation with respect to the title is not sufficient to render it unmarketable.” 77 Am. Jur. 2d

Vendor and Purchaser § 119 (2017).

5 At the time the Policies were issued, funding was not even secured for the construction of the
right-of-way. (R. pp. 543-559). '
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Keeping in mind all real property is subject to eminent domain powers of the sovereign,
mere preliminary steps or plans for the future appropriatioﬁ .of property, or of a portion theréof, do
not constitute a defect or encumbrance rendering title unmarketable. See Creative Living, Inc. v.
Steinhauser, 355 N.Y.S.2d 897 (N.Y. Sup. Ct. 1974), aff*d, 365 N.Y.S.2d 987 (1975); see also 77
Am. Jur. 2d Vendor and Purchaser § 121 (2017) (“Marketability of title, however, is not affected
where preliminary- plans for future appropriation of property are made prior to the close of
escrow.”). .

Furthermore, “[a] title insurance commitment or policy is not a zoning or building code
due diligence report, or a substitute for that due diligence.” J. Bushnell Nielsen; Title and Escrow
Claims 'Ggfde, at 11-2 (2016 Ed.). Jericho State appeared to understand this concept when it
'requ_ested. and obtained a ioning verification letter. That is also why Jericho State requested a
letter from the municipality cc;nﬁrming that a bridge would not be built. (R. pp. 982-988). Jericho
State’s attorneys were asked to remove that item from the closing checklist. Jericho State and its
attorneys, at their own peril, decided not to proceed with this due diligence.

Jéricho State cannot rely on Chicago Title to stand in the place of'that failure to complete
its due diligence. That is because the Policies do not cover zoning maﬁem and use regulations.
See Aldrich v. Hawrylo, 656 A.2d 1304, 1309 (N.J. Super. Ct. App. Div. 1995) (finding zoning
ordinances and resolutions are not title matters and the title policy at issue “squarely places on the
prospective purchaser and his attorney the burden of investigation and compliance with local

ordinances and land use resolutions as they may affect a particular property™).

21

APPENDIX 2051




"Accordingly, th(la lower court correctly found the Ordinance does mot fall within .the
insuring provisions of the Policies.® |
IL EXCLUSION 1 OF THE POLICIES BARS COVERAGE FOR THE ORDINANCE.

“[Mnsurers have the right to limit their liability and to impose conditions on their
obligations provided they are not in contravention of public policy or a statutory prohibition.” S.C.
Farm Bureau Mut. Ins. Co. v. Dawsey, 371 S.C. 353, 638 S.E.2d 103, 104-05 (Ct. App. 2006).
Courts cannot “torture the ordinary meaning of language to extend coverage expressly excluded
by the terms of the policy.” Sphere Drake Ins. Co. v. Litchfield, 313 S.C. 471, 474, 438 S.E.2d
275, 277 (Ct. App. 1993). If there is no coverage under the insuring provisions of an insurance
.policy,‘covel:agé cannot be c‘reatcd based on the exceptions or qualifications contained in the
ex;:llisior-ls. '$ Allan D. Windt, Insurance Claims & Disputes: Representation of Insurance
Companies and Insureds, §-6:2.

The ir_lsurer bears the burden of establishing exclusions to coverage. Boggs v. Aetna Cas.
& Sur. Co., 2728.C. 460, 252 S.E.2d 565, 568 (1979). -

To the t;xtent the Ordinance falls under the insuring provisions of the Policies, which

Chicago Title denies, and the Special Referee ruled it did not, coverage is excluded by Exclusion

1, removing coverage against various forms of governmental regulation of the use of property.

§ Appellants argue the Special Referee “erred by finding that the Ordinance did not give the
County any right or interest in the land because ‘a contrary conclusion could wreak havoc in the
title insurance industry . . .’ The Special Referee’s concern is not new and has been expressed by
at least one other court. See Hoffer v. Callister, 47 P.3d 1261, 1264 (Idaho 2002) (stating “we
decline to extend the traditional scope of a general warranty against encumbrances to include
zoning matters. To expand the concept of encumbrance as urged by Hoffer would create
uncertainty and confusion in the law of conveyancing and title insurance. Neither the title search
nor a physical examination of the premises would have disclosed the alleged violation™).
22
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A. Any claimed loss related to the Ordinance is excluded by Exclusion 1.

The Polices exclude various forms of governmental regulation of the use of property. The
Policies exclude coverage for loss or damage w_hich arises Hy reason of any law, ordinance, or
government regulation. More specifically, the Policies exclude from covefage loss or damage,

. costs, attorneys’ fees or expenses which arise by reason of:

1 (a) Any law, ordinance or governmental regulation (including but not limited
to building and zoning laws, ordinances, or regulations) restricting, regulating,
prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii)
the character dimensions or location of any improvement now or hereafter
erected on the land, (m) a separation in ownership or a change in the dimensions
or area of the land or any parcel of which the land is or was a part; or (iv)
environmental protection, or the effect of any violation of these laws, ordinances
or governmental regulations, except to the extent that a notice of the enforcement
thereof or a notice of a defect, lien or encumbrance resulting from a violation or

alleged violation affecting the land has been recorded in the public records at
-Date of Policy. (emphasis added).”

As referenced in detail above, the Ordinance is aland planning tool in the nature of a zoning
matter. S.C. Code Ann. § 6-7-1220 (an official map is “one of the several instruments of land use
: control’-’).. Despite the plain language of the statutes which refer to the map as a land planning too],
Appellant§ argue the purpose of the. Ordinance is not to regulate use but rather to designate a right-

of-way and transfer title.

7 Appellants state this exclusion, on “its face . . . applies to laws relating to land use only, and its
language illustrates this limited scope by describing the types of excluded laws to include wetlands
restrictions, occupancy limitations, subdivision requirements, and general zoning matters.”
Appellants, in an attempt to lessen the broad provisions of Exclusion 1, omit in their
characterization of Exclusion 1 that this exclusion covers “faJny law, ordinances, or government
regulation. . . restricting, regulating, prohibiting or relating to (i) occupancy, use, or enjoyment of -
land.” (emphasis added).
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However, as detailed below, a right-of-way could not have existed, and title thereto could
not have vested in any governmental entity, until a condemnation action was filed, which is
consistent with the ordinance aﬁd statute establishing official maps. A right-of-way is not created .
by changes to an official map. No deprivation of property or rights occurred as a matter of law.

“Upon thé adoption of an official map, or even amendments to the map, there is not an
immediate deprivation of either property or rights.” 3 Rathkopf’s The Law of Zoning and Planning
§ 50:11 (4th ed. 2016). The designation of a “particular property or area as a potential or futﬁre
site for-a public progr'am or project does not constitute a taking.” 2A Nichols on Eminent Domain
§ 6.01[17][a] (3rd ed. 2004). Similarly, “the adoption, filing, or recording of maps or plans for
future roadwa{y development does not constitute a taking.” {d. §6.01[17][b].

A public right-of-way is created only by the filing of a condemnation action. A
condemnation action was filed after the effective dates of the Policies and after the date funding
* was approved for the Parkway Project.® -

Ordina;lce 107-98, the éuthority for the creation of official maps, controls use of prbperty.
R. pp 360-367). The Ordinance states its purpose; is to provide opportunities for governmental
entities to reduce “future acquisition cost™ by “limiting development.” Id. As mentioned above,
Ordinance 107-98 sets forth a “Procedure for Appealing Building Permit and Land Use
Restrictions.” Id. § 5.2 (emphasis added). Landowners are provided an opportunity to request a

building permit or to exempt the property from the Official Map. Jd. If Horry County rejects such

$ See Danforth v. United States, 308 U.S. 271, 286 (1939) (“The mere enactment of legislation
which authorizes condemnation of property cannot be a taking. Such legjslation may be repealed
or modified, or appropriations may fail.”).
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a request, it must then “enter into an agreement to acquire or institute condemnation proceedings
fo acquire the affected-property,” with the condemnation proceedings being instituted by County
Council or another a;;propriate governmental agency. Id. § 5.2.2 (emphasis added). |

The Ordinance falls squarely within Echusiqn 1(a) because it is a zoning law or regulation
that restricts, regulates, and prohibits “the occupancy, use, or enjoyment of the land.” See Aldrich,
656 A.Zd at 1309 (finding zoning ordinances and resolutions are not ‘tit]'e matters and “they are
excluded from coverage in title insurance policies.”); Dyer & Moody, Inc. v. Dynamic
Constructors, Inc., 357 So.2d 615, 619 (La. Ct. App. 1978) (finding cc;de restrictions prohibiting
improvements that would prevent the natural run-off of water were excluded by the exclusion for

any law, ordinance or governmental regulation relating to building requirements); Haw River,

" 152 F.3d at 280 (holding ordiqances which prohibited certain uses of property within a designated

distance from the shore of a river were found not to affect title and to be excluded by Exclusion
1); Sonnett v. First American Title Ins. Co., 309 P.3d 799, 805-806 (Wyo. 2013-) (finding a “master
plan” of use restrictions that an owner imposed on his own property to obtain a zoning change
were part of the zoning use conditions, not a declaration of restrictions, and therefore were
excluded from coverage under Exclusion 1).

"In Whitlock v. Stewart Title Guar. Co.,2011 WL 4549367 (D.S.C. Oct. 3, 201 1), a district
judgé from the United States District Court for the District of South Carolina, in an unpublished
order granting partial summary judgment (in a case ultimately settled and dismissed with
prejudiée), found a county resolution was not excluded by a very different type of title insurance
policy, a residential owner’s policy, which contained vastly different insuring provisions and a

very different Exclusion 1. In Whitlock, the insured in 2006 purchased property on the intracoastal
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waterway, but the residential owner’s policy did not take exception toa spoil easement recorded
since the 1930s. The county passed a no-build resolution in 2003 reéarding property affected by
the spoil easement. The resolution allowed the issuance of building permits for repair, remodeling,
and replacement of existing structures, but it otherwise precluded the issuance of building permits.

The residential 6wner’s policy in Whitlock contained expanded insuring prbvisions that
covered the instance where the insured could not “use the land because use as a single-family
residence violates a restriction shown in Schedule B or an existing zoning law.” More épeciﬁcally,
the expanded insuring provisions covered the following title risks:

10. Someone else has an easement on your land ... 13. You cannot use the land

because use as a single-family residence violates a restriction shown in Schedule B

or an existing zoning law. 14. Other defects, liens or encumbrances. Id. at *2.

In .addition, Exclusion 1.in the residential owner’s policy in Whitlock provided it did not
limit the coverage as to single family residences and zoning contained in its expanded insuring

provisions. More specifically, Exclusion 1 in Whitlock provides as follows:

In.addition to the exéép_tions in Schedule B, you are not insured against loss, costs,
" attoneys’ fees and expenses resulting from:

1. Governmental police power, and the existence or violation of any law or
government regulation. This includes building and zoning ordinances and also laws
and regulations concerning:

* ]and use

« improvements on the land
» land division

= environmental protection

This exclusion does not apply to violations or the enforcement of these matters
which appear in the public records at Policy Date.

This exclusion does not limit the zoning coverage described in Items 12 and 13
of the covered title risks. /d (Emphasis added).
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The residential owner’s policy in Whitlock contains expanded insuring provisions related
to zoning, such that it provides coverage if use of the property as a single-fémi]y residence violates
an existing zoning law. The no-build resolution at issue in Whitlock is a zoning law. Furthermore,
the residential owner’s policy in Whitlock contains limitations on the apblication of Exclusion 1
related ‘to the expanded zoning coverage, which means the no-build resolution, as a zoning law,
did not fall within Exclusion 1. Appellants’ argument that “the facts of this case mirror the facts
of Whitlock” is incorrect because the Policies here do not contain expanded insuring provisions
and do not contain limitatigns on the application of Exclusion 1. The Special Referee therefore

correctly concluded that “[u]nlike the Stewart Title policy in Whitlock, the Policies in this case in

. "Exclusion 1 specifically and broadly exclude various forms of governmental regulation of the use
of properfy.” Judge Folkens Order Addressing Motions for Summary Judgment at 14 (emphasis

in the original) (R. p. 18).

Similarly, Appellants appear to rely on the vacated opinion of this Court in Lyons v. Fidelity -

Nat. T;'tlé Ins. ég., 415 S.C. 115, 781 S.E.2d 126 (Ct. App. 2015). Lyons involved the identical
epranded iﬁsuring provisions as the policy in Whitlock. For that reason, and because Lyons was
vacated by this Court per an order entered August 26, 2016, it has no precedential effect and has
no bearing on this case.

B. The exception to Exclusion 1 does not apply.

Exclusion 1(a) contains an exception “to the extent that a notice of the enforcement thereof
or anotice of a defect, lien or encumbrance resulting from a violation or allegedviolation affecting

the land has been recorded in the public records at Date of Policy.”
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First, there is no evidence of a notice of the enforcement of any “law, ordinance or
govemmentai regulation,” including “building and zoning laws, ordinances, or regulations,” as
required by the exception to Exclusion 1(a). “Enforcement” is defined as “the éct of compelling
observance of or compliance with a 1a§v, rule, or obligation.” New Oxford Am. Dictionary 574
(2010). There is absolutely no evidence of any act compelling observation or compliance with the
Ordinance.

The Ordinance, an amendment to the official map, alone cannot be the notice of the
enforcement of its own provisions. See Notaro Homes, Inc. v. Chicago Title Ins. Co., 722 N.E2d
208, 214 (IL1. Ct. App. 1999) (finding an amendment to a zoning ordinance recorded “adds nothing
_in terlms of its enfor;:ement” and therefore the exception to the exclusion was inapplicable); Elysian
Investment Group v. Stewart Title Guar. Co., 129 Cél.Rptr.Zd 372 (Cal. Ct. App. 2002) (finding a
recorded municipal notice of structures classified as either hazardous, substandard or a nuisance,
did not comprise either a defect, lien, or encumbrance on title or unmarketability of title under the
pblicys even if subsequent events might result in enforcement ultimately affecting title; the notice
rélated to the physical oqndition of the property, and buildihg restrictions created by ordinance, for
which there is no coverage, was not a notice of enforcement under municipal procedures).

There is no evidence of a notice of a defect, lien, or encumbrance resulting “from a
violation or alleged violation affecting the land,” as required by the exception to Exclusion 1(a).
The wogd “violation” is defined as “Injury; infringement; breach of right, duty or law. The act of
bréaking, infringing, or transgressing the law” Black’s Law Dictionary 1570 (6th ed. 1990) (citing

Rabon v. South Carolina State Highway Dept., 258 S.C. 154, 187 S.E.2d 652, 654 (1972)).
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Appeliants argue the general penalty provisions of Ordinance 107-98 constitute written
notice of enforcement or a violation on the public records of Ordinance 88-202. Appellants
therefore claim the exclusions regarding ordinances in the Policies do not apply because the
exception to the exclusion applies.

Under South Carolina Code section 6-29-950, counties may provide for enforcement of
any ordinance by “withholding of building or zoning, or both, and the issuance of stop orders
against any work undertaken by an entity not having a proper building or zoning permit, or both.”
S.C. Code Ann. § 6-29-950. In addition,

the zoning administrator or other appropriate administrative officer, municipal or

county attorney, or other appropriate authority of the municipality or county or an

adjacent or neighboring property owner who would be specially damaged by the
violation may, in addition to other remedies, institute injunction, mandamus, or
.other - appropriate action or proceeding to prevent the unlawful erection,
construction, reconstruction, alteration, conversion, maintenance, or use, or to
correct or abate the violation, or to prevent the occupancy of the building,.
structure, or land.
a

Finally, in case “a building, structure, or land is or is proposed to be used in violation of an
ordinance adopted pursuant to this chapter, the zoning administrator or other designated
administrative officer may in addition to other remedies, issue and serve upon a person pursuing
the activity or activities a stop order requiring that entity stop all activities in violation of the zoning
ordinance.” Id.

Horry County provided the authority referenced in section 6-29-950 by enacting Ordinance
1300, originally enacted in 1999 as Ordinance No. 51-99. Ordinance 1300 provides:

The Horry County Council shall fund sufficient personnel to administer and enforce

the provisions of this ordinance. If the Zoning Administrator shall find that any of

the provisions of this ordinance are being violated, he shall notify in writing the
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person responsible for such violations, indicating the nature of the violation and

ordering the action necessary to correct it. He shall order discontinuance of illegal

use of land, buildings or structures; removal of illegal buildings or structures or of

illegal additions, alterations, or structural changes, discontinuance of any illegal

work being done; or shall take any other action authorized by this ordinance to

ensure compliance with or to prevent violation of its provisions.

(R p. 224)

Ofdinance 1300 provides the mechanism by which a notice of enforcement of the
Ordinance 88-202 or notice of an alleged violation of the Ordinance 88-202 would have been
recorded in the public 'records at the date the Policies was issued. It is undisputed that no such
notice existed én the date of the Policies or thereafter and‘éertajniy no such notice was “recorded
in the public. rgcords at Date of Policy” as set forth in Exclusion 1(a).

. fl“he'n-a is no evidence in the record that there was any violation of the Ordinance. Because
there was ne;ver a violation, neither alleged nor existing, of the Ordinance, there cannot be a notice
. of a violation or alleged violation. The Ordinance is not a notice of a violation or alleged violation

of itsglf. There is nb notice in the public records resulting from a violation or alleged violation of

-a la“w, ordinance, or govemniental regulation. See Haw River, 152 F.3d at 281 (holding even
though the ordinance was recorded, “there is no evidence that any enforcement proceeding was
. ever initiated or ‘notice’ given to enforce the buffer zone established by Garner’s ordinances. Nor
is there any indication that a notice of a violation of that buffer zone was ever issued.”).'

Assuming for the sake of argument that the Ordinance itselfis a notice of violation of itself,
which Chicago Title denies, Horry County failed to have the Ordinance indexed in such a manner
that property owners who may be affected could find the Ordinance when conducting a title search.

No constructive notice is provided by a document that cannot be found when checking title
because the document is not indexed properly. See Thomas v. Thomas, 286 S.C. 294, 333 S.E.2d
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76 (Ct. App. 1985) (“proper indexing supplies inquiry notice of an instrument, while recordation
without proper indexing supplies no notice at all.”); Liberty Loan Corp. of Darlington, S.C.
v. Mumford, 283 S.C. 134, 322 S.E.2d 17 (Ct. App. 1984) (“because Liberty’s lien was not
properly recorded until April 22, 1977, HUD became a bona ﬁde purchaser for value without
notice when it received its title on February 28, 1977.”).

“[Plurchasers of an interest are bound to search the records pertaining to that interest,” but
are “in general, only bound to search in the direct chain of title for the interest being purchased.”
11 Thompson on Real Proéerty § 92.b9(c)(2)(A), at 184 (3" ed. 2015). Moreover, “the purchaser
is not bound to search all public records that may contain information about claims or interests in
' rea]-est_ate.” Id
- - Here, it is undisputed the Ordinance was only indexed under the name of Horry County,
not the name of the owners of property who may be affected by the Ordinance. The Ordinance
was therefore not in the chain of title to the Property and could not be found in a title search

The Pohcles defines ‘pubhc records” as “records established under state statutes at Date
of I;ollcy for the purpose- of imparting constructive notice of matters relating to real property to
purchasers for value and without knowledge.” Because a document not indexed properly cannot
provide constructive notice, like the Ordinanee at issue, it does not constit_ute a public record as
defined in the Policies. See Manchester Fund, Ltd. . First American Title Ins. Co., 753 A.2d 740

(N.J. Super. 1999) (finding an improperly indexed lis pendens was not part of the public record, -

% The term “public records,” although defined in the part of the Policies containing definitions, is
not included in any of the insuring provisions of the Policies, but instead appears in the definition
of “knowledge” and “known” and in three of the exclusions in the Policies—Exclusion 1,
Exclusion 2, and Exclusion 3(b).
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did not provide constructive notice under the recording act, and was not a public record under an
agreement to issue a title insurance policy).

Our General Assembly correctly appreciates the importance of indexing documents to be
recorded with the Register of Deeds. The General Assembly, through section 30-9-40, has
determined that the indexing of documents constitutes an “integral, necessary and inseparable
part of the recordation of the deed, mo.rtgage, or other written instrument” and that “[t]he entries
in the indexes required to be made are notice to all persons sufficient to put them upon inquiry as
to the purport and effect of the deed, mortgage or other written instrumet;t so filed for record . . .
.’ 8.C. Code Ann. § 30-9-40 (emphasis added).

. 'H_owe.ver, and most importan_tly, “the recordation of a deed, mortgage or other written
ins@ﬁcnt 1is not ;10tice as to the purport and effect of the deed, mortgage, or other written
instrument unless the filing of the instrument for record is entered as required in the indexes.” Jd

Appellants incorrectly argue that the lower court imposed an indexing requﬁement in the
definition of pﬁblic records in the Policies. It is not the lower court, but instead is S.C. Code Ann.

"8 30—9—40, which :establishcs that indexing is an “integral, necessary and inseparable part of the
recordation” of documents. !9
Furthermore, Appellants’ reliance on Whitlock as it relates to the exception to Exclusion 1

is misplaced. First, the Special Referee found that the Ordinance, whether recorded or not, is not

10 As succinctly stated by a commentator, “a misindexed or unindexed document is virtually
worthless to a searcher, since the indexes are essential to the search process; it is, in effect, a needle
in a haystack. The cases turn in part on the specific language of the statute, but the modern trend
is to treat such instruments as if they were unrecorded, and hence as giving no constructive notice.”
4 Law of Distressed Real Estate § 40:14 (2017) (emphasis added); see also Liberty Loan Corp.,
283 S.C. at 139, 322 S.E.2d at 20 (since “mortgage was not properly indexed, it was not properly
recorded.”).
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“a potice of the enforcement thereof or a notice of a defect, lien or encumbrance resulting from a
violation or alleged violzliﬁon affecting the laﬂd.” Only if the Court finds that the Ordinance itself
is a notice of the enforcement thereof or a notice of a defect, lien or encumbrance resulting from a
violation or alleged violation affecting the land does the Court need to consider the next step,
whether it is “recorded in the public records at Date of Policy.”

Moreover, the Court in Whitlock incorrectly concluded an unrecorded ordinance is a public
record. It relied on Carolina Chloride, Inc. v. Richland Cty., 394 S.C. 15;1, 169, 714 S.E.2d 869,
876 (2011), in which a landowner filed an action against a county arising from the county’s
mistaken representation of a zoning designation of property. The.comt found “Carolina Chloride
could have, through reasonable diligence, acquired knowledge of the proper zoning designation
from the public records.” There was no discussion in either Carolina Chloride or Whitlock as to
how a zomng matter is a public record in the context of a real estate transaction and under a title
insurance policy containing a definition of public records like we have here. A zoning designation
may be located somewhere in the public records, when the phrase “public recor;is” is broadiy
de-ﬁne:d like it is in the Freedom of Information Act,! but a zoning designation does not affect title
to propefty and there is no statute-providing that such a designation gives constructive notice to
purchasers of real property.

Also, the exception to the exclusion in Whitlock is quite different from the exception to the

exclusion here. The exception to the exclusion in Whitlock provides: “This exclusion does not

'l See S.C. Code Ann. § 30-4-20(c) (defining “public record” as “all books, papers, maps,
photographs, cards, tapes, recordings, or other documentary materials regardless of physical form -
or characteristics prepared, owned, used, in the possession of, or retained by a public body.”).
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apply to violations or the enforcement of these matters which appear in the public records at
Policy Date.” Here, the exception to Exclusion 1(a) in the Poiicies provides: “except to the extent
that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance resulting from
a violation or alleged violation affecting the land has b.een recorded in the public records at Date
of Policy.”

Some context is necessary to under;vtand the holdings in these cases and whether they are
appropriate to follow. The Policies unambiguously define “public records.” There is simply no
statute providing that either a zoning designation or an ordinance, like the ordinance in this case,
are “records established uﬁder state statutes at Date of Policy for the purpose of imparting
_ constructive notice of matters relating to real property to purchizsers Jor value and without

knowledée. ”
The Ordinance does not set forth a notice of enforcement of its own provisions. The
. Ordinance is not a notice of any violation or alleged violation of its own terms. To the extent the
Ordinance is somehow found to be a notice of enforcement, it was not “recorded in the public

records.”2

Therefore, the exception to Exclusion 1 does not apply.

> Appellants argue that if Chicago Title “wanted to limit covered defects and encumbrances
to.only those items fully indexed with the chain of title, it should have said so in the Policies.”
However, as to the exception to the exclusion, Chicago Title did exactly .that by requiring
either a notice of enforcement or notice of defect resulting from a violation be “recorded in
the public records,” with public records being defined as “records established under state
statutes at Date of Policy for the purpose of imparting constructive notice of matters relating
to real property to purchasers for value and without knowledge.”
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OI. THELOWER COURT CORRECTLY FOUND EXCLUSION 2 OF THE POLICIES
BARS COVERAGE FOR THE ORDINANCE.

The Polices exclude éoverage for loss or damage arising from rights of eminent domain.
More specifically, the Pc.)licies exclude loss or damage which arise by reason of:

2 Rights of eminént domain unless notice of the exercise thereof has. been
recorded in the public records at Date of Policy, but not excluding from
coverage any taking which has occurred prior to the Date of Policy which
would be binding on the rights.of a purchaser for value without knowledge.

Eminent domain is “the power to take .privaIe property for public use by the state,

municipalities, and private corporations authorize.d to exercise functions of public character.”
Black’s Law Dictionary 523 (6th ed. 1990). It is difficult to discern what Appellants claim when
it comes to Ex;:lusion 2. On the one hand, Appellants contend Exclusion 2 does not apply. On the
other hand, ﬁey argue it does apply and that it provides coverage.!'?

Jericho State did, in 1ts Complaint claim coverage due to the condemnation. Jericho alleged

“[t]he recorded Ordinance is notice of the county’s intent to exercise its power to condemn the
Property; thc;fefore, the claim is properly evaluated under the exclusion found in the Title Policy
re]ating slijeciﬁcal'ly to eminent domain, rather than the exclusion relating to governmental
Regulation cited by the Defendant, which clearly related to land-use regulations.” (R. pp. 24-31).

In addition, Jericho State alleged “the exclusion relating to eminent domain provides explicit

coverage for a loss resulting from the rights of eminent domain provided that ‘notice of the exercise

13 Exclusions do not create coverage—they limit coverage. See Laidlaw Enviro. Serv. v. Aetna
Cas. & Sur. Co. of 1lI., 338 S.C. 43, 51-52, 524 S.E.2d 847, 853 (Ct. App. 1999); Engineered
Prods., Inc. v. Aetna Cas. & Sur. Co., 295 S.C. 375, 378-79, 368 S.E.2d 674, 675-76 (Ct. App.
1988) (“an exclusion does not provide coverage but limits coverage” (quoting LaMarche v. Shelby
Mut. Ins. Co., 390 So.2d 325, 326 (Fla. 1980)).
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thereof or a notice of a defect, lien or encumbrance resulting from a violaﬁon or alleged violation
affecting the land has been recorded in the public records at Date of Policy.”” Id.

Although incorrect as a matter of law, Appellants argue the Ordinance resulted in a
deprivation of title to part of the Property. In other wo;ds, Appellants claim the ‘ordinance
amounted to a taking or the exercise of eminent domain rights.

Exclusion 2 unambiguously excludes any damages resulting from rights of eminent
domain.

The eminent domain exclusion contains an exception when “noﬁce of the exercise thereof
has been recorded in the public records at Date of Policy, but not excluding from coverage any
taking which has occurred prior to the Date of Policy which would be binding on the ﬁghts ofa
purc;haser 'for- value without knowledge.”

The only way for the government to exercise its right of eminent domain is under the S-outh
Carolina Eminent Domain Procedure Act (the “:Act”). The Act provides that a “condemnor may
commence ah',action under this chapter for the.acquisition of an interest in any real property

-necessary for any public purpose.”' S.C. Code Ann. § 28-2-60. Most importantly, “[t]he provisions
of [the Act] shall constitute the exclusive procedure whereby condemnation may be undertaken in
[South Carolina).” Id.

The Parkway Parcel was condemned, as a matter of law, on December 15, 2009, when the
Condémnat_ion Action was filed, not before and certainly not on the date of the Policies, July 25,
2006. The Ordinance is not a condemnation or the notice of exercise of eminent domain rights.

Under the Act, eminent domain rights are exercised, the taking is complete, and the condemning
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authority is entitled to take possession, when the condemnation notice is given. S.C. Code Ann.
§ 28-2-90.

The condemnation n9ﬁce must contain certain information to be effective to cause a
transfer of title. A condemnation notice must be captioned “CONDEMNATION NOTICE,
TENDER OF PAYMENT,” must designate the condemning authority and all. owners of the land
being condemned, contain a legal description of the land being taken, state the basis for the right
to take the land, attach a map or sketch, state where the owner may go to inspect the plans for the
project, and contain a detailed notice promulgated by S.C. Code Ann. § 28-2-280. The Ordinance
contains none of this. '

If the landowner disputes the amount of compensation offered by the condemning
authority, the matter goes to trial; howevér, the dispute over the amount of compensation does not
delay the transfer of the property.’*

The Parkway Parcel had not been condemned on the effective dates of the Policieé—J uly
25, 2006.. If the Parkway Parcel had already been condemned or taken on July 25, 2006, the
SCDOT woﬁld have had no reason to file the Condemnation Action. If the Parkway Parce] had
already been taken, Peélchtree would not have offered in 2007 to coﬁvey the Parkway Parcel to
Homry County (R. pp. 543-599); Jericho State’s foreclosure counsel would not have testified in
2007 that there were no liens or encumbrances on the Property (R. p. 1148); Jericho State would
not have .alleged in 2009 in the Zoning Rescission Action that it was the owner of the Parkway
Parcel (R. pp. 543-599); the SCDOT would not have alleged in 2009 in the Condemnation Action

that Jericho State was the owner of the Parkway Parcel (R. pp. 1167-1190); and Jericho State’s

145.C. Code Ann. §§ 28-2-220; 28-2-230.
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attorney would not have argued to the jury that “{o]n December 15, 2009, the [Jericho State] owned
131.40 acres of land . . . They owned that. That land was intact.” (R. p. 1223).

Appellants allegé a taking occurred by the recording of the Ordinance. That claim is
without merit. A governmental eritity’s threat to condemn or a governmental entity’s publishing
" of plans to possibly do something in the future, including documenting such plans on an official
map, does not amount to a taking. See 2A Nichols On Eminent Domain §6.01[17][b] at 6-93 (3rd
ed. 2004) (“The adoption, filing, or recording of maps or plans for future roadway development
does not constitute a taking.”).

The South Carolina Supreme Court analyzed this issue in Kiriakides v. The School District
of Greenville County, 382 S.C. 8, 675 S.E.2d 439 (2009). In Kiriakides, the landowner sued a
school district, claiming the “stigmatization of [his]property as well as the unreasonable delay in
commencing condemnation [proceedings] has amounted to an inverse condemnation of [his]
property.” Id. at 12, 675 S.E.2d at 441. The master found no taking occurred. Id. at 15-16, 675
S.E.2d at 443.

The South Carolina S.upreme Court, in a unanimous opinion, affirmed the master and
adopted his reasoning. The master concluded the school district’s pre-condemnation activities
“certainly did not give rise to a taking, regulatory or otherwise.” Id. at 16, 675 S.E.2d at 443. In
adopting the master’s reasoning, the Court stated as follows:

The master additionally observed his conclusion was supported by public policy,

namely, the construction of public projects would be severely impeded if the

government incurred liability for inverse condemnation as a result of merely
announcing plans to condemn, citing National By~Products, Inc. v. City of Little

Rock, 323 Ark. 619, 916 S.W.2d 745, 749 (1996) (“Construction of public-works

projec;ts would be severely impeded if the government could incur inverse

condemnation liability merely by announcing plans to condemn property in the
future.”); Santini v. Connecticut Hazardous Waste Management Service, 251 Conn.

121, 739 A.2d 680, 691 (1999) (“[IIf the government were to be considered as

having accomplished a compensable taking as a result of mere planning that,
38
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because of its publicity, harmed the value of property, public planning would be
discouraged....”); City of Buffalo v. JW. Clement Co.,28 N.Y.2d 241,321 N.Y.S.2d
345, 269 N.E.2d 895, 903-04 (1971) (stating the threat of condemnation generally
does not constitute a taking and any changes in value are incidents of ownership).
The master stated that Kiriakides’s arguments, “if accepted, would have a
devastating impact on government and its citizens.”

We agree with the master’s determination that Kiriakides did not establish a claim

for inverse condemnation. We find no merit to his arguments that the mere threat

of a condemnation suit stigmatized his property and that the School District’s

alleged delay in bringing this action entitled him to damages for an inverse

condemnation. Id. *°

Numerous other courts have held that pre-planning activity by government officials and
targeting a property for possible future condemnation does not amount to a taking. See, e.g., NBH
Land Co. v. United States., 576 F.2d 317, 318 (Ct. Cl. 1978) (“Mere candor by public officials
about their plans has never been held to constitute a taking. Even a threat of condemnation is not
ataking.”); Weintraub v. Flood Control Distr. of Maricopa County, 456 P.2d 936, 939, 941 (Ariz.
1969) (noting that “[o]ther jurisdictions have uniformly held that the mere publication of the fact
that particular or specified property may be” the subject of a future condemnation proceeding, “or

the plotting or planning thereof, is not a taking or damaging of such property entitling the owner

to be compensated therefor and “notice of preliminary proceedings of proposed actions which

15 The South Carolina Supreme Court and the master cited favorably to the following authorities
in support of their rulings: Joseph M. Jackovich Revocable Trust v. Alaska Dep’t of Transp., 54
P.3d 294, 302 (Alaska 2002) (stating “there is no indication the state did anything more than make
announcements, prepare and publish plans, and provide publicity concerning the project” and no
evidence the state interfered with the property rights of the landowners); City of Chicago v. Loitz,
295 N.E.2d 478, 480 (Ill. 1973) (observing “the weight of authority in other states and in the
Federal courts, is that mere planning by a governmental body in anticipation of the taking of land
for public use and preliminary steps taken to accomplish this, without the filing of proceedings
and without physically taking or actual invasion of the real estate, is not actionable by the owner
of the land™); 29A C.J.S. Eminent Domain § 90 (2007) (stating the mere planning in anticipation
of a public improvement is not an actionable taking of property).
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may result in taking land fo; public use is not a damaging of a property which would entitle the
owner to compensation therefor,” and holding no taking occurred as a matter of law.”); Calhoun
v. City of Durant, 970 P.2d 608, 611 (Okla. Ct. App. 1997) (“Future plans which inc]ud_e a
landowner’s property in a public use project are not sufficient to bring an inverse condemnation
action. The constitution mealsures a taking of property not by what a state says, or what it intends,
but by what it does.”); Westg:ate Ltd. v. State, 843 S.W.2d 448, 453 (Tex. 1992) (“publicly targeting
a property for condemnation, resulting in economic damage to the owner, generally does not give
rise to an inverse condemnation cause of action unless there is some direct restriction on use of the
property.”).

Appellants’ reliance on the North Carolina Supreme Court’s opinion in Kirby v. N.C. Dep 't
of Transp., 786 S.E.2d 919 (N.C. 2016) is misplaced. North Carolina enacted the Transportation
Corridor Official Map Act, N.C. Gen. Stat. § 136—44.50.et seq. (“the Map Act”), which authorized
several entities, including the NCDOT, to file a “transportation corridor official maiJ” with a
county’s register of deeds, creating a protected corridor in the future location of a planned roadyvay

project. N.C. Gen. Stat. § 136-44.50 (2015). Filing the map effectuates restrictions on the

~demarcated land, so that “no building permit shall be issued for any building or structure or part

hereof located within the transportation corridor, nor shall approval of a subdivision, as defined in
G.S. 153A-335 and G.S. 160A-376, be granted with respect to property within the transportation

corridor.” N.C. Gen. Stat. § 136-44.51(a). Pursuant to the Map Act, these restrictions were to last
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for an indefinite period of time.” Id. at 921 (citing N.C. Gen. Stat. § 136—44.51).16 After the map
is filed, NCDOT was not obligated to build or complete the highway project. Id.

The North Carolina Supreme Court found the Map Act’s indefinite restraint on
fundamental property rights was squarely outside the scope of the police power. Id at 855, 786
S.E.2d at 925. “Justifying the exercise of governmental power in this way would allow the State
to hinder property rights indefinitely for a project that may never be built.” Id. “The societal
benefits envisioned by the Map Act are not designcd primarily to prevent injury or protect the
health, safety, and welfare of the public. Furthermore, the provisions of the Map Act that allow
landowners relief from the statutory scheme are inadequate to safegnard their constitutionally
protected property rights.” Jd. Thus, the court held that, by recording the corridor restricting the

Y &k

landowners® “rights to improve, develop, and subdivide their property for an indefinite period of

time, NCDOT effectuated a taking of furidamental property rights.” Id. at 925-926.

Unlike the North Carolina corridor maps, the Map Ordinance here allows landowners who
want to use the property to request the issuance of building permits or to exempt the property from
the official map. The govemjng authority must act upon the request quickly, not in three years
like North Carolina’s Map Act. If it grants the request, no one can claim a taking has occurred.

Under the Map Ordinance at issue here, if the governing authority denies the request, it
must within 100 days “enter into an agreement to acquire or institute condemnation proceedings

fo acquire the affected property.” (emphasis added). The Map Ordinance defines “condemnation”

as “[t]he exercise by a governmental agency of the right of eminent domain.” The Map ordinance

16 Although the Court found the restrictions were to last for an indefinite period, the Map Act
provides for administrative procedures that a landowner can undertake, but such procedures did
not require the government to do anything for three years. N.C. Gen. Stat. § 136-44.51
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.deﬁnes “eminent domain” as “[t]he authority of a government to take or to authorize the taking of
private plroperty for public use.”

Appellants ignore this clear language in the Map Ordinance, which r;ﬁrrors the dictates of
the South Ca;olina General Ass.ernbly, and argue a taking had occurred simply upon the filing of
the official map.

However, the General Assembly’s authorization for official maps is similar to statutes in
other states. Those state’s statutes, like South Carolina’s statute, are much different than the North

Carolina statutory scheme rejected by the court in Kirby.!?

'7 Florida: Fla. Stat. Ann. §§ 337.243 & 337.2735 (owner can challenge the corridor map and
FDOT has 180 days from a negative finding to acquire property, amend the map, withdraw the
map, issue the permit, or file appropriate proceedings); Illinois: 605 ILCS § 5/4-510 (owner must
provide sixty 60 days’ notice of new improvements, government has 45 days after notice to inform
the owner of the intention to acquire the land, and government has additional 120 days to acquire
land by purchase or to initiate action to acquire said land through the exercise of the right of
eminent domain); Indiana: Ind. Code Ann. § 8-23-5-9 (owner must give at least 60 days’ notice
before improving the property, within 45 days after the notice, the department shall provide notice
of its.intent to-acquire the property, and Department must purchase or condemn property within
180 days); Iowa: 1.C.A. § 306.19 (provides for a 30-day delay for permit to allow the State time
to decide whether to acquire the property; and IDOT must begin acquisition process within 10
days of stopping permit); Missouri: R.S. Mo. §§ 226.955, 226.961 & 226.967 (local entity has 45
days to delay a building permit, and notice the highway commission, commission then has 120 )
days to buy or condemn); Nebraska: Neb. Rev. St. § 39-1311.03 (NDOT has 60 days once an
owner applies for a permit to alert local planning that it will negotiaté with the owner involved and
NDOT has six months to negotiate or condemn the land; otherwise the permit issues); New
Hampshire: N.H. Rev. Stat. §§ 230-A:1 & 230-A:9 (government has 60 days to review permit
and must buy property in 180 days or permit issues); New Jersey: N.J.S.A. §27:7-67 (govermnment
has 45 days to review permit, and 120 days to buy or condemn property, or permit shall issue);
Ohio: Ohio R.C. § 5511.01 (if zoning changes or permit is applied for within 300 feet of proposed
road, local planning must put permit on hold for 120 days and notify ODOT:; ODOT can decide to
buy or condemn the property within 120 days or permit-or zoning change will issue); Tennessee:
Tenn: Code Ann. § 54-18-208 et seq. (delays permit for 40 days. during which time highway
officials may negotiate with the owner, condemn the property or allow permit to issue.); Utah:
Utah Code Ann. § 72-5-405 (owner may petition government to purchase fee simple interest of
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No c;)urt has found a taking occurred due to those state statutes.!®

This Court should reject Appellants’ mischaracterization of the scope and effect of the
official map.

The Ordinance is not a notice of the exercise of eminent domain rights. The exercise of
eminent domain rights and the taking took place only upon the filing of the Condemnation

Action—December 15, 2009.

land in corridor and if government does not acquire the interest in the property then government
may not restrict the property).

18 Florida: Fla. Stat. Ann. §§ 337.243 & 337.2735 (no case law); Ilinois; 605 ILCS § 5/4-510
(Davis v. Brown, 851 N.E.2d 1198, 1205 (IIl. 2006) (the mere filing of a map setting forth a right
of way reserving rights-of-way for future additions to the highway system, did not, by itself,
constitute a regulatory taking.)); Indiana: Ind. Code Ann. § 8-23-5-9 (no case law); Towa: LC.A.
§ 306.19 (Cahill v. Cedar Cty., Iowa, 367 F. Supp. 39 (N.D. lowa 1973), aff"d, 419 U.S. 806 (1974)
(stating I.C.A. § 306 is “clothed in a presumption of constitutionality” and does not violate due
process.)); Missouri: R.S. Mo. §§ 226.955, 226.961 & 226.967 (no case law); Nebraska: Neb.
Rev. St. § 39-1311.03 (Bakody Homes & Dev., Inc. v. City of Omaha, 516 N.-W.2d 244 (Neb. 1994)
(State did not have duty to provide corridor maps for road on which developer planned townhome
subdivision to developer’s surveyor; developer and surveyor were charged with knowledge of
corridor protection law, surveyor admittedly was unfamiliar with that law, and surveyor
specifically inquired only about right-of-way plans for road); New Hampshire: N.H. Rev. Stat. §
230-A:1 § 230-A:9 (no case law); New Jersey: N.J.S.A. § 27:7-67 (Rieder v. State Dep'’t of
Transp., 221 N.J. Super. 547, 535 A.2d 512 (App. Div. 1987) (no compensable taking could have
occurred as result of filing of alignment preservation map); (Schnack v. State, By Dep 't of Transp.,
389 A.2d 1006 (N.J. App. Div. 1978) (filing of the alignment preservation map did not constitute
a compensable taking, even though the salable value of the property may have been reduced by
the filing of the map); Ohio: Ohio R.C. § 5511.01 (Hurst v. N. Seventh St. Church of Christ of
Hanmilton, Ohio, 1991 WL 118195, at *3 (Ohio Ct. App. July 1, 1991)) (the mere expression or
conveyance of an intent to take private property in the future is not such a substantial interference
with private property as to constitute a permanent taking); (J. P. Sand & Gravel Co. v. State, 367
N.E.2d 54 (Ohio Ct. App. 1976) (holding that Fact that Director of Department of Transportation
notified city, pursuant to statute, that the state contemplated highway construction on or about
certain property did not amount to a compensable “taking” of the property; mere expression or
conveyance of an intent to take private property in the future is not such a substantial interference
as to constitute a taking; in the absence of a physical taking, a “taking” occurs only where there is
a substantial interference with the rights of ownership)); Tennessee: Tenn. Code Ann. § 54-18-
208 et seq. (no case law); Utah: Utah Code Ann. § 72-5-405 (no case law).
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Assurnixig for sake of argument the Ordinance was an exercise of eminent domain rights,
the Ordinance is not a public record for the reasons set forth above.
Accordingly, the exception to Exclusion 2 does not apply and Exclusion 2 bars Appellants’

claims.

IV. APPELLANTS’ CLAIMS ARE EXCLUDED BY EXCLUSION 3(D).
The Policies exclude coverage for matters that take place after the Policies were issueq.
More specifically, the Policies exclude loss or damage which arise by reason of: “3. Defects, liens,

encumbrances, adverse claims or other matters: . . . (d) attaching or created subsequent to Date of

The SCDOT exercised its right of eminent domain for the first time pursuant to the
Condemnation Action filed December 15, 2009, after the effective dates of the Policies. Any loss
or damage claimed by Appellants as result of the condemnation is therefore excluded.

V. THE LOWER COURT CORRECTLY FOUND THERE WERE NO ISSUES OF
MATERIAL FACT ON APPELLANTS’ BAD FAITH CLAIMS WHEN CHICAGO
TITLE HAD A REASONABLE BASIS TO CONTEST APPELLANTS’ CLAIMS
AND THERE IS NO COVERAGE FOR APPELLANTS’ CLAIMS

The elements of an action for bad faith refusal to pay benefits under an insurance contract
_ are as follows: “(1) the existence of a mutually binding contract of insurance between the p'la'}ntiﬂ?
and the defendant; (2) refusal by the insurer to pay be;leﬁts due under the contract; (3) resulting
from the insurer’s bad faith or unreasonable action in breach of an implied covenant of good faith
and fair dealir;g arising on the contract; (4) causing damage to the insured.” Cock-N-Bull Steak
Housé, Inc. v. Generali Ins. Co.,321S.C. 1, 6,466 S.E.2d 727, 736 (1996) (emphasis added).
Bad faith is “a knowing failure on the part of the insurer to exercise an honest and informed

judgment in processing a claim. . . . [A]n insurer acts in bad faith where there is no reasonable
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basis to support the insurer’s decision.” Doe v. S.C. Medical Malpractice Liab. Joint Underwriting
Ass’n, 347 S.C. 642, 649, 557 S.E.2d 670, 674 (2001). Generally, if there is a reasonable ground
for contesting a claim, the denial of the claim does not constitute bad faith. Hansen ex rel. Hansen
v. United Services Auto. Ass’n, 350 S.C. 62, 565 S.E.2d 114 (Ct. App. 2002); see also Varnadore
v. Nationwide Mut. Ins. Co., 289 S.C. 155, 345 S.E.2d 711 (1986) (“[T]he Plaintiff must prove that
there was no reasonable basis to support the decision of the insurance. . . ‘[and] [IJf there is any
reasonable ground for contesting the claim, there is no bad faith’>).

As set forth in detail above, there ?s no coverage under the Policies. Because there is no
coverage under the Policies, Apl;ellants’ bad faith causes of action fail as a matter of law.

| Chicago Title had a reasonable basis to contest Appellants’ claims.!® Appellants’ claims
are based on an ordinance and eminent domain proceedings. The Policies contain exclusions
specifically referencing ordinances and eminent domain. The exceptions to those exclusions are
not implicated. Chicago Title exercised honest and informed judgment in processing Appellants’
cl;aims, and it had a reasonable basis to support its decisions, all of which are supported by
abundaﬁt case law. Chicago Title has not failed to pay benefits under the Polici‘cs, nor has it
engaged in bad faith in considering and investigating Appellants’ claims.

Appellants argue “there is ample evidence of record that shows [Chicago Title] did not act
in good faith and therefore summary judgment is improper, especially if all inferences are to be
interpreted in a light most favorable to the Appellants.” Most of Appellants’ arguments regarding
bad faith center on Appellants’ claims that Chicago Title misinterpreted the Policies or was wrong

in asserting various coverage defenses. On most of these issues, the Special Referee agreed with

19 See Affidavits of J. Bushnell Nielsen. (R. pp. 1626-1786; R. pp. 1787-1977).
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Chicago Title’s interpretation of the Policies. On some of the coverage defenses, the Special
Referee did not grant Chicago Title summary judgment, but, at the same time, did not grant
Appellants summary judgment. The Special Referee correctly found Chicago Title had a
reasonable basis to support its decisions. There is simply no bad faith shown on behalf of Chicago
Title.

Appellants also argue Chicago Title determined the wrong date of loss under the Policies.
However, the date of loss was established by Appellants when they provided appraisals in
discovery using the date of the filing of the condemnation action. Appellants then disingenuously
claim Chicago Title actea in bad faith by using the date of loss selected by Appellants.2®

The Special Referee correctly granted summary judgment to Chicago Title on Appellants’
bad faith clz;ims.

VL. MANY OF THE ISSUES RAISED BY APPELLANTS HAVE NOT BEEN

PRESERVED FOR REVIEW AS THEY WERE EITHER NOT RAISED OR

RULED UPON BY THE LOWER COURT AND APPELLANTS FAILED TO FILE
A MOTION TO ALTER OR AMEND JUDGMENT.

“Preserving issues for appellate review is a fundamental component of appellate practice.”
Kennedy v. South Carolina Retir:ement Sys., 349 8.C. 531, 532-33, 564 S.E.2d 322, 323 (2001).
“The losing party must first try to convince the lower court it has ruled wrongly and then, if that
effort fails, convince the appellate court that the lower court erred.” I'On, L.L.C. v. Town of M.

Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000). A litigant must specifically raise an

20 Regarding the date of loss, Appellants argue Chicago Title ignores “its own policy language,”
but Chicago Title cannot determine the language Appellants claim Chicago Title ignored because
there is no language in the Policies that supports Appellants’® argument regarding the proper date
to measure loss. The policy considered by the court in Whitlock v. Stewart Title Guar. Co., 399
S.C. 610, 732 S.E.2d 626 (2012), was a residential homeowner’s policy that, unlike the Policies
here, did not define actual loss and set forth no method of valuation.
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issue to the trial court and then obtain a niling from the court on that specific issue for the issue to
be preserved for review. See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998).
This principle underlies the long-established preservation requirement that the losing party

generally must both present his issues and argunients to the lower court and obtain a ruling before
an appellate court will review those issues and arguments. Smith v. Phillips, 318 S.C. 453, 458
S.E.2d 427 (1995) (the appellate court will not address an issue unless the issue was raised to and
ruled upon by the trial court); Revis v. Barrett, 321 S.C. 206, 467 S_E.2d 460 (Ct. App. 1996)
(where appellant failed to seek clarification of discrepancy in order with a post-trial motion,
appellate court may not address issue); Noisette v. Ismail, 304 S.C. 56, 58, 403 S.E.2d 122, 124
(1991) (when the trial court does not explicitly rule on a question and appellant fails to move under
Rule 59(e), SCRCP, to amend or alter the judgment on that ground, the issue is not preserved).

Moreover, the issues raised on appeal must be the same as those raised to the trial court.
See, e.g., Morris v. Anderson Cty., 349 S.C. 607, 564 S.E.2d 649 (2002) (an appellant cannot raise
new arguments or change grounds between trial and appeal); Hanahan v. Simpson, 326 S.C. 140,
155,485 S.E.2.d 903, 911 (1997) (if the appellate argument differs from the basis for the argument
to the trial court, then the is;ue is not preserved for appellate review). This requirement “prevents
a party from keeping an ace card up his sleeve-intentionally or by chance-in the hope that an
appellate court will accept that ace ca_rd and, via a reversal, give him another opportunity to prove
his case.” I'On, 338 S.C. at 422, 526 S.E.2d at 724.

Additionally, if the trial court does not initially rule on the issue, it is incumbent on the
party to file an applicable post-trial motion requesting a ruling on the argument from the trial court.

S.C. Farm Bureau Mut. Ins. Co. v. S.E.C.U.R E. Underwriters Risk Retention Grp., 347 S.C. 333,
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343, 554 S.E.2d 870, 876 (Ct. App. 2001) (when an issue is raised but not ruled on by the trial
judge, the party must file a motion to alter or amend, or the issue is not preserved for review);
Failure to follow these.explicit rules renders the issue not preserved for review. Id. at 343, 554
S.E.2d at 876.

Here, Appellants failed to file a motion to alter or amend. Appellants did not attempt to
“convince the lower court it has ruled wrongly and then, if that effort fails, convince the appellate
court that the lower court erred.” I'On, L.L.C., 338 S.C. at 406, 526 S.E.2d at 724. Appellants
' als.o raise many arguments and issues that were either not raised to, or not ruled upon, by the lower
court, or raised for the first time on appeal.

Appellants argue a taking .occurred by the adoption of the official map. Essentially,
.Appellants want this Court t(; find unconstitutional the South Carolina General Assembly’s
framework for official maps. Nonetheless, a constitutional claim must be raised and ruled onto be
preserved for appellate review. See Hoffman v. Powell, 298 S.C. 338, 380 S.E.2d 821 (1989).

The following additional issues and arguments do not appear to be preserved for appellate
review: (1) the Ordinance differs from a “comimon land use” ordinance. Appellants’ Br. at 11; (2)
the sole purpose of the Ordinénce is to reserve for future use and acquisition by Horry County the
property covered by the Ordinance. Appellants’ Br. at 11; (3) the Ordinance reserves property for
future écquisition by Horry County that will certainly occur in the future. Appellants® Br. at 12;
(4) if the Ordinance is not part of the land records of Horry County, it is an “off record” risk not
exc_luded from coverage. Appellants® Br. at 13; (5) marketability includes the concept of title being
reasonably free from the threat of litigation. Appellants® Br. at 16; (6) the Ordinance, by its very

existence and as soon as it was recorded, created a covered defect in title to the property.
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Appellants’ Br. at 22; (7) the exception to Exclusion 2 is ope:rative in that the Ordinance existed
on the date of the Policies and the Ordinance, in and of itself, created a defect in title. Appellants’
Br. at 23.; (8) “Notice of the enforcement thereof” is ambiguous and it must be construed in favor
of the insured and against.Chicago Title. Appellants’ Br. at 22; (9) the Special Referee failed to
construe varipus parts of the Policies in the light most favorable to Appellants; ahd (10) the Special
Referee added an indexing 6r chain of title requirements to ﬁe Policies’ definition of public
records. Appellants’ Br. at 20.:

The Special Referee concluded Chicago Title did not -act in bad faith by failing to
investigate Appellants’ claims and Chicago Title had a reasonable basis for denying those
claims. Be_cauée the Special Referee did not specifically address the following bases now raised
c;n appeal, they are not preserved for appellate review: denial based on there being no evidence in
the public record of a covered defect; denial based on failure to tender a proof of loss; denial
because the Ordinance is not a defect, lien or encumbrance on title; den-ial based on the Ordinance
not being in the public land records of Horry County; denial based on the Ordinanc.e only
addressing the éossible future use of the property; denial based on Exclusions 3(a), 3(b); and denial

based on no actual loss.

49

APPENDIX 2079



CONCLUSION

For the above-referenced reasons, the Special Referee’s order should be affirmed.
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A. THE ORDINANCE AND AMENDED INDEX MAP IS NOT A MERE PLANNING
TOOL BUT INSTEAD CREATES COVERED LOSSES UNDER THE POLICIES.

Respondent asserts the Official Map Statute’s use of the terms “future locations” and
“proppsed” streets and highways essentially shows that Horry County’s interest in the land serving
as the Carolina Bays Parkway was limited to a mere unimplemented, conceptual plan for a
highway, and thercfore; the Ordinance and Amended Index Map could not have created any
governmental rights in the subject land. This ignores, however, that Horry County’s “reservation”
of private property took place immediately, not on some indeterminable future date. It also
conflicts with stat-ute’s explanation that official maps are established for the “implementation of
comprehensive plans”, not for the describtion of speculative ideas that may later take shape.
Indeed, Horry County did not say construction of the Carolina Bays Parkway “may” occur if its
plan subsequently proves worthwhile, it said construction of the highway “will occur.” Einally,
this interpretation ignores that ﬁorry County took an immediate economic interest in the reserved

-land by suppressing its value now so it could purchase it cheaper later. More than a mere
announcen'lent of a plan, Horry County affirmatively instructed owners to not improve their
property because the land was now officially reserved as a right-of-way for the government’s
acquisition for use as a highway.

Respondent 'objects to describing the reserved land as a “right-of-way”. Whether or not this
is an apt description can be resolved simply by reading the government’s own definition contained
in the Official Map Ordinance: “Right-of—Wa); — Land reserved, used, or to be used for a road,
cross walk, railroad, electric tr;tnsmission lines, oil.or gas pipeline, waterline, sanitary storm sewer
or other public purpose.” [R.p. 361]. To be sure, the subjéct property squarely meets this definition
as “land reserved’; and “to be used for a road”. Even the Ordinance’s title describes that Horry

County is “adding the right-of-way for the Carolina Bays Parkway”, and its provisions amend the
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Official Map Ordinance with the “addition of the right-of-way for the proposed Carolina Bays
Parkway”. [R.p. 373](emphasis added). Respondent claims the right-of-way did not exist when the
Ordinance took effect and could never exist except by condemnation, but Horry County gvidently
had a different understanding of what it crgated and the county acted accordingly to protect and
enforce its governmental rights and interests in the land.

Again, the real question is whether Horry County had any interest .in the affected land to
the diminution in value of the estate although consistent with the passing of the fee. Martin v.
Floyd, 282 S.C. 47 (S.C. App. 1984); Truck South v. Patel, 339 S.C. 40 (2000). Responaent directs
attention to numerous cases involving environmental restrictions or zoning laws that are dissimilar
to the facts of this case and pertain more to marketability issues — a separate type of covered loss
upder the Policies — rather than encumbrances.! All of the cases cited by Respondent have two
things in common: (1) none of them concern a reservation of land designated as a right-of-way for
. a governmental acquisition that will occur, and (2) none of them create a governmental interest in
the. .land by. suppressing its value-so the government can more cheaply acquire it. Because the
Ordinance and Amended Ind;ax Map create a defect or encumbrance, the Special Referee’s Order
finding there was no covered loss under the Policies should be reversed.

As to a covered loss dﬁe to unmarketability oftitle, Respondent again argues the Ordinance

is a mere preliminary plan with no reasonable probability of litigation. Horry County, on the other

* McMaster v. Strickland, 305, S.C. 527, 409 S.E.2d 440 (Ct.App. 1999)(wetlands); Truck South
v. Patel, 339 S.C. 40, 528 S.E.2d 424 (2000)(wetlands); Martin v. Floyd, 282 S.C. 47, 317
S.E.2d 133 (1984)(marsh or water); Stanley v. Atlantic Title Ins. Co., 377 S.C. 405, 661 S.E.2d
62 (2008)( drainage field); Notaro Homes, Inc. v. Chicago Title Ins. Co., 722 N.E.2d 208 (lI1. Ct.
App. 1999)(zoning ordinance limiting multi-family dwellings); Hocking v. Title Ins. And Trust
Co., 234 P.2d 625 (Cal. 1951)(subdivision laws); Somerset Sav. Bank v. Chicago Title Ins. Co.,
649 N.E.2d 1123 (Mass. 1995)(zoning law requiring approval for building permit); Haw River
Land & Timber Co. v. Lawyers Title Ins. Corp, 152 F.3d 275 (4™ Cir. 1998)(ordinance
prohibiting timber harvesting in flood plain and buffer zone).
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hand, said acquisition of the property and construction of the Carolina Bays Parkway “will occur.”
Thus, future'condemnation litigation was promised and not imagined. Because there was, at the
minimun'l, a reasonable probability of litigation, the Ordinance and Index Map rendered title to the
reserved land unmarketable and was a covered loss under the Policies.

B. POLICY EXCLUSION #1 DOES NOT BAR COVERAGE.

Respondent cites many cases from other jurisdictions for the proposition that the Ordinance
is a zoning law or regulation that falls within the meaning of Exclusion #1, although all of these
cases pertain to common zoning and use matters that are not similar to the case at hand.2 None of
. these cases pértain to laws that go beyond mere use restrictions, and none pertain to restrictions
established to protect a governmental reservation of land for an acquisition that will occur. This
exclusion must be interpretqd “most strongly” against the Respondent. General Ace. Ins. Co. v.
S_afeco Ins. Companies, 314 S.C. 63 (Ct.App 1994). The Special Referee’s analysis and the cases
cited by Respondent only further illustrate that only .a broad, rather than narrow, reading of the
exclusion must be.employed'to apply in this case. |

Responderit also argues the exception to Exclusion #1 has not been met as there has been
no “notice of the enforcemgnt thereof or a notice of a defect, lien or encumbrance resulting from
a violation or alleged violation affecting the land has.been recorded in the public records at Date
of Policy.” Appellants do not contend there was a violation .or alleged violation, so the issue is

whether there was a “notice of enforcement” recorded in the public records. The Policies do not

2 Aldrichv. Hawrulo, 656 A.2d 1304, 281 N.J.Super. 201 (1995)(setback restrictions); Dyer &
Moody, Inc. v. Dynamic Constructors, Inc. 357 So.2d 615(La.Ct.App.1978)(law restricting the
natural flow of water); Haw River Land & Timber Co. v. Lawyers Title Ins. Corp, 152 F.3d 275
(4th Cir. 1998)(ordinance prohibiting timber harvesting in flood plan and buffer zone); Sonnett v.
First American Title Ins. Co., 309 P.3d 799 (Wyo. 2013)(zoning resolution prohibiting use of
property as restaurant and tavern).
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define “notice of the enforcement thereof”, and a strong disagreement as ;co its uncléar meaning is
not unexpected.

Respondent argues the Ordinance itself cannot be deemed a notice of enforcement of its
own provisions. In support, Respondent cites to S.C. Code §6-29-950 and Horry County Ordinance
1300 for the proposition that a notice of enforcemént must consist of a new, subsequent action
taken in response to a violation of a zoning law, such as providing written notice of a violation or
filing an injunction due to a violation. However, this reasoning is inconsistent with the Policies’
plain langu'age exceptin.g from the exclusion either a notice of enforcement or a notice of a
violation. Respondent seems to a@e, and the Special Referee concludes, they are essentially one
in the same, disregarding the Policies’ alternative language.

Keeping in mind that Exclusion #1 is to 'be interprete_d most strongly against the insurer, a
more reasonable interpretation of “notice of the enforcement thereof” would include a notice by
the government that it is enforcing its rights' and interest in the land as created by the law, ordinance
_ or regulation. Enacting the Ordinance was not Horry County’s only action in this regard, as the
county also took the .ad.ditional, subsequent step of recording the Ordinance in the deed books,
which gave notice to all that the éovemment was enforcing its interests.? Indeed, as argued above,

Horry County’s economic interest to immediately minimize the reserved land’s value so it could

3 Respondent cites to Haw River Land & Timber Co. v. Lawyers Title Ins. Corp., 152 F.3d 275
(4™ Cir. 1998), which is distinguishable on several grounds: (i) the court applies NC law, not SC
law, and Whitlock v. Stewart Title Guar. Co., 2011 WL 4549367 (D.S.C. 2011) provides
guidance under SC law, (ii) the NC ordinance was recorded in the minute books, not in the deed
books, (iv) the NC ordinance merely established a buffer zone and did not create a third-party,
governmental interest in the property, and (iv) the ordinance did not contain enforcement

provisions such as no-build restrictions and criminal penalties as such are seen in Horry County’s
Official Map Ordinance.
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subsequently be purchased at a reduced cost is enforced and protected by setting forth restrictions
and penalties in a publically recorded document.

Finally, Respondent argues the Ordinance was not recorded in the public records because,
alﬁough it was recorded in the deed books, i.t was not indexed in the chain of title. The Policies
deﬁne “public records” and it is absurd to assert that deed books do not squarely meet the definition
as written. Respondent’s definition does not state that a public record is only a “public record” if
indexed within the chain of title. Instead, Respondent. asks this court to apply additional

qualifications to the Policies’ definition to defeat Appellant’s claim.
<

In this regard, Respondent faults the Whitlock Court for concluding an unrecorded
. ordinance is a public record that satisfies the exception to the governmental regulation exclusion
in that case. This goes to how Respondent drafted its own contract, and as discussed in Witlock:

“Here, the insurance company was the drafter of the contract. It could have easily
defined the term “public record” as not covering zoning laws. See also, New
. England Federal Credit Union v. Stewart Title Guarantee Co., 171 Vt. 326, 765
A.2d 450, 456 (2000) (“Finally, we note that Stewart Title could have readily
achieved the more narrow definition of public records that it seeks here simply by
excluding from the definition certain locations where public records containing
information about matters relating to land are maintained ... Unlike the Stewart Title
~ policy, however, the title insurer in [another case] added language explaining that,
“without limitation, such records shall not be construed to include records in any of
. the offices of federal, state or local environmental protection, zoning, building,
health or public safety authorities.”) Therefore, the exclusion does not apply as a
matter of law because the term “public record”, although defined, is patently
ambiguous and should be construed as covering local zoning regulations.”
Whitlock v. Stewart Title Guar. Co.,2011 WL 4549367 (D.S.C. October 3,2011).

Respondent seeks to further distinguish Whitlock by asserting the covered title risks in that
case were broader to include zoning laws relating to use as a single-family residence, which is true,.
but the insurance company still sought to exclude coverage by arguing that the zoning law did not
appear in the public records. Whitlock remains relevant to both the interpretation of the term

“public records” and what is necessary to meet the exception to Exclusion #1.
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C. POLICY EXCLUSIONS #2 AND #3(D) DO NOT BAR COVERAGE.

Respondent’s confusion as to whether Appellants contend the Ordinance constitutes a
governmental exercise of eminent dpmain rights under the South Caxiolina Eminent Domain
Procedure Act (the “Act”) can be put to rest: the Appéllants do not contend the Ordinance is such
a proceeding under the Act. In thc.ir Complaints, Appellants allege the Ordinance is a title defect

or otherwise renders title to the Property unmarketable, and further describes the effect of the

Ordinance using terms such as “projected condemnation”, “will be condemned”, “proposed -

condemnation”, and “notice of the county’s intent to exercise its power to condemn the Property”.
[R.pp. 24-31; pp. 46-54). Because Appellants do not claim the Ordinance is itself an eminent
domain proceeding under the Act but instead a precursor to that inevitable litigation, and because
Respondent agrees — and the Special Referee concludes - the Ordinance itself is not suc;h a
proceeding under the Act, Exclusion #2 does not apply to bar coverage. For the same reasons,
Policy Exclusion 3(D) remains inapplicable as Appellants’ claims are based on the Ordinance and
‘Maps, which -we're filed in the public records prior to the date of policy, not the condemnation
lawsuit that was filed several years later.

D. THRE ARE ISSUES OF FACT ON THE BAD FAITH CLAIM.

Respondent’s arguments on bad faith essentially highlight the issues of fact clearly
involve;d with Respondent’s basis for denying the claims, and therefore Appellants incorporate
their prior arguments in this regard. Appellants take issue, however, with being characterized as
disingenuous because their discovery responses included documents from the condemnation
action, including appraisals th;czt- were pe&omw as part of the condemnation action on behalf of
the landowner and the SCDOT, which were in addition to other appraisals produced in discovery

using different dates. As argued to the-Special Referee, Appellants contend the proper measuring
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date is the Date of Policy as set forth in the first paragraph of the Policies whereby Respondent
“...insures, as of Date of Policy as shown in Schedule A, against loss or damage....”, and as further
described in Whitlock v. Stewart Title Guar. Co., 399 S.C. 610 (2012). Because there are issues of
fact as to whether Respondent denied Plaintiffs’ claims in bad faith based on matters inconsistent
with the Policies and épplicable law, the Special Referee’s decision on this issue should be
reversed.

E. PRESERVATION OF ISSUES ON APPEAL.

Respondent misinterprets the law pertaining to the pres;ervation of issues on appeal in a
Kitchen-sink effort to seek affirmance of the Special Referee’s Order. All issues on appeal were
prlesented to the Special Referee, and specifically ruled upon by the Special Referee, pursuant to
reciprocal summary judgment motions. Appellants argued these matters not only in support of
their own motions, but also in response to Respondent’s motion showing there were facts and
evidence at issue sufficient to preclude summary judgment in favor of Respondent.

It is not necessary that the trial court regurgitate verbatim each nugget of information or
every piece of argument when granti;lg summa.ry judgment so as long as the issue was properly
raised and ruled upon by the trial court. See, Spence v. Wingate, 381 S.C. 487, 674 S.E.2d 169
(2009)(where trial judge's order granted respondents’ motion for summary judgment on precisely
the grounds argued by respondents at summary judgment hearing, but did not restate the ground
on which appellant opposed the motion, the ruling was sufficient to preserve appellant's argument,
and appellant was not required to file a Rule 59(e), SCRCP; motion to preserve the issue for

appeal). The issues on appeal in this case were raised by both parties and each issue was ruled _

upon in favor of the Respondént.
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Moreover, importantly, the Record on Appeal in this case contains the complete record of
the issues presented on summary judgment, including the motions, the memorandums in support
of and in response to the motions, the transcript of the hearing on summary judgment and the trial
court’s order. See, Bailey v. Segars, 346 S.C. 359, 550 S.E;,.2d 910 (Ct.App. 2001)(a complete
record of the proceedings below preserved issues after trial court issued a form order den);ing
JNOV). The purpose of appeal under our procedure is to determine if the lower court did something
that it should not have done, or omitted doing something it should have done; accordingly, a trial
judge will not be reversed for failing. to act on a matter that was not submitted to him. Roche v.
South Carolina Alcoholic Beverage Control Commission, 263 S.C. 451, 211 S.E.2d 243 (1975).
“Post-trial motions are not necessary to preserve issues that have been ruled upon at trial; they are
used to preserve those that have been raised to the trial court but not yet ruled upon by it.” Wilder
Corp. v. Wilke, 330 S.C. 71 497 S.E.2d 731 (1998). “Issue preservatlon rules are desngned to give
the trial court a fair opportunity to rule on the issues, and thus prov1de us with a platform for
meaﬁingful appellate review.” Herron v. Centur} BMW, 395 S.C. 461, 719 S.E.2d 640 (2011).

Respondents first assert that Appellants essentially seek a determination that South
Carolina’s Official Map Statute is unconstitutional, which was not an issue ruled upon by the trial
court. This is not, and never has been, Appellants’ position, as Appellants simply seek coverage
uﬁder the policy they purchased. |

Respondents also provide a laundry list of items that all pertain to issues ruled upon by the
Special Referee. The Special Referee’s Order granted Respondent’s motion as to each such issue,
and in so ruling, the Special Referee denied Appellants® claims. Specifically, both parties raised

the issue of whether the Ordinance is a covered loss as a defect in or lien or encumbrance on title
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or impaired marketability* ahd the Special Referee specifically ruled on that issue, concluding the
Ordinance was not a covered defect in or lien or encumbrance on title and did not impair
marketability. [R.p. 16-17]. ﬁe Special ‘Referee’s ruling was not vague but addressed the issues
with findings that include: the Ordinance is a land planning tool only, the Ordinanc.e affected only
use of property not title, the Ordinance is governm.entally irﬁposed impediment that impaired land
value, the Ordinance did not designate a right-of-way and transfer title, a conclusion that the
publically recorded defect need not be indexed in the chain of title would wreak havoc in the title
insurance industry, the O'rdi'nance is not a public record, and governmental expression of a desire
to consider acquiring rights-of-ways would chill economic development and spur inverse
condemnation procéedings [R.p. 16-17].

Similarly, both parties raised the issue of whether Exclusion #1 applies® and the Special
Referee specifically ruled on that issue .concluding Exclusion #1 bars coverage and the exception
. to the exclusion does not apply. [R.p. 19]. Both parties also raised the issue of whether Exception
#2 applies® and the Special Referee specifically ruled on that issue, concluding that Exclusion #2
bars coverage and the exception to Exclusion does not apply. [R.p. 18-19]. Both parties raised the
issue of whether Respondent acted in bad faith?, and the Special Referee specifically ruled on that

issue concluding the Respondent had a reasonable, good faith basis for contesting the claims and

“R.pp. 244-257; pp. 270-277; pp. 295-297; pp. 317-323; p. 342; pp. 351-356; p. 155, line 15 - p.
177, line 13; p. 182, line 20 — p. 185 line 22; p- 205 line 13 — p.208 line 1; p. 208 line 13 — p.
212, line 14. .

5 R.pp. 247-250; pp. 277-281; Pp- 297-299; pp. 323-328; p. 342; p. 155, line 15 - p.164, line 16;
p. 177, line 14 - p.188, line 2; p. 208, line 13 —p. 212 line 14.

S R.pp. 250-251; pp.282-285; p.300; pp. 328-332; p. 342; p. 166, line 13 — p.169, line 23;p.208

lines 6 - 12.
7 R.pp. 342-349; pp- 350-359; p. 202 line 14 — p.205 line 10.
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" had succeeded in contesting coverage. The record is complete as to these issues presented to the
Special Referee, and by concluding that Respondent successfully contested coverage under the
Policies, his ruling clearly pertained to Appellants’ parallel allegations of bad faith.
CONCLUSION
For the reasons previously stated in Appellants Brief on Appeal and as set fortﬁ above, the

Special Referee’s order should be reversed.

, Fred B. Newby (S.C Bar #4202)
S o C. Scott Masel (S.C. Bar #12497)
: ' NEWBY, SARTIP, MASEL & CASPER, LLC
P.O. Box 808, Myrtle Beach, SC 29578
R . ) (843) 449-9417
"+ May 4,2018 . Attorneys for Appellants
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Demetri K. Koutrakos, of Callison Tighe & Robinson,
LLC, of Columbia, for Respondent.

HILL, J.: We are presented with the question of whether a reservation of a
right-of-way on an official county map—as authorized by section 6-7-1220 of the
South Carolina Code (2004) and a county ordinance—constitutes a defect in or
encumbrance on the title to the affected land or renders its title unmarketable so as
to come within the coverage of two title insurance policies. Based on the specific
circumstances of this case, we hold it does. We further conclude none of the
policies' coverage exclusions apply. We therefore reverse the order of the special
referee granting Chicago Title Insurance Company (Chicago Title) summary
judgment as to Jericho State Capital Corporation of Florida's (Jericho's) and Lynx
Jericho Partners, LLC's (Lynx Jericho's) (collectively Appellants) claims for
breach of contract and breach of the covenant of good faith and fair dealing. We
affirm, however, the order granting summary judgment to Chicago Title on
Appellants' bad faith claim.

I. FACTS

South Carolina law allows counties and municipalities to "establish official maps
to reserve future locations of any street, highway, or public utility rights-of-way,
public building site or public space open for future public acquisition and to
regulate structures or changes in land use in such rights-of-way, building sites or
open spaces." § 6-7-1220. In 1999, the Horry County Council established an
official map by passing Ordinance 107-98 or the Official Map Ordinance
(Ordinance).

The Ordinance created the official map to "show the location of existing or
proposed public streets, highways and utility right-of-ways, public building sites
and public open spaces." The Ordinance further provided that after the official
map was adopted, "no building, structure, or other improvement, shall hereinafter
be erected, constructed, enlarged or placed within the reservation area . . . without
prior exemption or exception . . .." The purpose of the Ordinance and the official
map was to provide for the public welfare and Horry County's financial
convenience by "designating and reserving" such locations. The Ordinance
established a procedure for landowners to appeal land use restrictions and provided
a criminal penalty for violating the Ordinance. Later in 1999, Horry County

APPENDIX 2099




created the index map, which included the proposed locations for segments of the
Carolina Bays Parkway.

In 2002, Horry County Council adopted Ordinance 88-202 (the 2002 Amendment),
which amended the official map to add "the right-of-way identified as Alternative
1 for the proposed Carolina Bays Parkway . . . as shown in the document entitled
'Carolina Bays Parkway, Phase V FEIS Conceptual Roadway Plans." The
roadway plan was attached to the 2002 Amendment, and the amended index map
showed the Parkway bisecting the property at issue in this appeal and crossing the
intracoastal waterway. Both the Ordinance and the 2002 Amendment were
recorded with the Register of Deeds and indexed under Horry County.

In 2006, Peachtree Properties of North Myrtle Beach, LLC (Peachtree) purchased
131.40 acres in Horry County (the Property), which it planned to develop as a
residential subdivision along the waterway, from the McClam family for
$22,500,000. Peachtree financed the purchase with two mortgage loans, granting a
first mortgage to R.E. Loans, LLC (REL) and a second mortgage to Jericho. Both
REL and Jericho received title insurance from Chicago Title. The title insurance
policies are printed on the 1992 standard form of the American Land Title
Association and contain the following identical language and provisions:

SUBJECT TO THE EXCLUSIONS FROM
COVERAGE, THE EXCEPTIONS FROM COVERAGE
... AND THE CONDITIONS AND STIPULATIONS,
CHICAGO TITLE INSURANCE. COMPANY . . .
insures, as of Date of Policy . . . against loss or damage
. . . sustained or incurred by the insured by reason of: . . .

Rk

2. Any defect in or lien or encumbrance on the title;
3. Unmarketability of the title . . . .

In 2007, Peachtree defaulted on its loans. Jericho foreclosed, successfully bid on
the Property at sale, and received a master's deed subject to the REL mortgage. In
2009, the South Carolina Department of Transportation (SCDOT) filed an eminent
domain action against Jericho to take 10.18 acres of the Property for the Carolina
Bay Parkway. Meanwhile, for reasons not pertinent here, the REL mortgage was
assigned to Lynx Jericho. In 2014, a jury awarded Jericho and Lynx Jericho $2.1
million as just compensation for the taking. During the five-year condemnation
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litigation, Jericho and Lynx Jericho submitted title insurance claims to Chicago
Title, which Chicago Title denied.

In response to the denial of coverage, Jericho and Lynx Jericho sued Chicago Title
for breach of contract, breach of the covenant of good faith and fair dealing, and
bad faith refusal to pay insurance benefits. The cases were consolidated and
referred to the special referee, who heard arguments on the parties' cross motions
for summary judgment and conducted the proceedings expertly. The special
referee denied Appellants' motion for summary judgment and granted Chicago
Title summary judgment, ruling: 1) the Ordinance did not create a defect or
encumbrance on the Property; 2) the Ordinance did not make title to the Property
unmarketable; 3) exclusions 1, 2 and 3(d) barred coverage; and 4) Chicago Title
did not act in bad faith by contesting Appellants' claims. This appeal followed.

II. STANDARD OF REVIEW

We review grants of summary judgment using the same yardstick as the trial court. -
Woodson v. DLI Props., LLC, 406 S.C. 517, 528, 753 S.E.2d 428, 434 (2014). We
view the facts in the light most favorable to Appellants, the non-moving parties,
and draw all reasonable inferences in their favor. NationsBank v. Scott Farm, 320
S.C. 299, 303, 465 S.E.2d 98, 100 (Ct. App. 1995). Chicago Title is entitled to
summary judgment only if "there is no genuine issue as to any material fact". Rule
56(c), SCRCP. Summary judgment is a drastic remedy to be invoked cautiously
and must be denied if Appellants demonstrate a scintilla of evidence in support of
their claims. Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d
801, 803 (2009).

III. COVERAGE UNDER THE TITLE INSURANCE POLICIES

A. General considerations regarding title insurance policy coverage

Title insurance is designed to protect a real estate purchaser or mortgagee against
defects in or encumbrances on the title; the purpose of title insurance is to "place
the insured in the position he thought he occupied when the policy was issued."
Pres. Capital Consultants, LLC v. First Am. Title Ins. Co., 406 S.C. 309, 316, 751
S.E.2d 256, 260 (2013). "Title insurance, instead of protecting the insured against
matters that may arise during a stated period after the issuance of the policy, is
designed to save him harmless from any loss through defects, liens, or
encumbrances that may affect or burden his title when he takes it." Firstland Vill.
Assocs. v. Lawyer's Title Ins. Co., 277 S.C. 184, 186, 284 S.E.2d 582, 583 (1981)
(quoting Nat'l Mortg. Corp. v. Am. Title Ins. Co., 261 S.E.2d 844, 84748 (N.C.
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1980)); see also Loflin v. BMP Dev., LP, 427 S.C. 580, 595-96, 832 S.E.2d 294,
302 (Ct. App. 2019). One court has well explained:

The sole object of title insurance is to cover possibilities
of loss through defects that may cloud the title.

Some defects will be disclosed by a search of the public
transfer records; others will be disclosed only by a
physical examination or a survey of the property itself.
Often the existence of title defects will depend upon legal
doctrines and judicial interpretations of wvarious
applicable statutes. Since the average purchaser has
neither the skill nor the means to discover or protect
himself against the myriad of defects, he must rely upon
an mstitution holding itself out as a title insurer.

United States v. City of Flint, 346 F. Supp. 1282, 1285 (E.D. Mich. 1972).
As a leading commentator notes:

[Tlitle insurance policies usually cover risks arising from
errors in title examination, some known defects, defects
that would be disclosed by examination, and some
undisclosed defects that would remain hidden even after
competent examination of public records . ... In that
sense, title insurance is "all-risks" coverage, under which
a loss must fall within the basic description of the
covered peril—such as a "defect in or a lien or
encumbrance on the title"—and not be within any
explicit exclusions.

11A Maldonado et al., Couch on Ins. § 159:20 (3d ed. 2019) (footnotes omitted).

We interpret the language of title insurance policies like other contracts and
enforce plain and unambiguous language as written, giving the words their
common meaning. Williams v. Gov't Ins. Co. (Geico), 409 S.C. 586, 594, 762
S.E.2d 705, 709 (2014). Whether coverage exists under an insurance policy is a
matter of law. Id. at 593, 762 S.E.2d at 709. The insured bears the burden of
proving its claim falls within the policy's coverage. Gamble v. Travelers Ins. Co.,
251 8.C. 98, 103, 160 S.E.2d 523, 525 (1968).
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B. Defect, lien, or encumbrance

The policies insure Appellants from damages incurred by any "defect in or lien or
encumbrance on title." Appellants assert the Ordinance caused a defect in or
encumbrance on the title because it created a third-party interest in the Property in
favor of the County, which burdened the land and depreciated its value. We agree.

The policies do not define the term "encumbrance," but we have. An early case,
noting encumbrance was a catch-all term found in English conveyances, defined it
as any weight on the land that lowers its value without conflicting with passing of
the fee. Grice v. Scarborough, 29 S.C.L. (2 Speers) 649, 652-53 (1844). More
recent decisions have said the same thing in different ways, defining an
encumbrance as "a right or interest in the land granted ‘which may subsist in third
persons to the diminution in value of the estate although consistent with the
passing of the fee." Truck S., Inc. v. Patel, 339 S.C. 40, 48, 528 S.E.2d 424, 428—
29 (2000) (quoting Martin v. Floyd, 282 S.C. 47, 51, 317 S.E.2d 133, 136 (Ct.
App. 1984)); see also Pres. Capital Consultants, LLC, 406 S.C. at 316, 751 S.E.2d
at 259 ("[Dlefects for which title insurance policies provide coverage may
generally be defined as liens and encumbrances that result in a loss in the title's
value."). An encumbrance is a burden on the land that is adverse to the
landowner's interest and impairs the value of the land but does not defeat the
owner's title. Butler v. Butler, 67 S.C. 211, 45 S.E. 184, 185 (1903); see 21 C.J.S.
Covenants § 18 (2020) ("[Aln 'encumbrance' is any right or interest held by
someone other than the grantee or grantor which diminishes the value of the estate
but not so much that it leaves the grantee with no title 'at all. That is, an
'encumbrance,’ within the meaning of a covenant against encumbrances, is any
interest in a third person consistent with a title in fee in the grantee, if such
outstanding interest injuriously affects the value of property or constitutes a burden
or limitation upon the rights of the fee title holder." (footnotes omitted)).

The Ordinance described the location of the highway as a "right-of-way," and
defined "right-of-way" as "land reserved . . . for a road." The Ordinance declared
its intention to "reserve" future locations of highways and proscribed any use of the
Property that would interfere with the County's future acquisition of the highway
parcel, and the Ordinance and amended map showing the location of the proposed
highway were publicly recorded. As Chicago Title argues, the Ordinance allowed
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affected property owners to appeal their property's inclusion on the map, but that
proves Appellants' point that the Ordinance encumbered the Property.

Ordinances may regulate land use without encumbering title, but the Ordinance
here went beyond regulating use and created a third-party interest in the property in
favor of the County. The enabling statute separates the concept of right-of-way
from land use. See § 6-7-1220 (noting one purpose of official map is to "regulate
structures or changes in land use in such rights-of-way"). We agree with
Appellants that the Ordinance, including its provisions regarding the appeal
procedures and penalties for violations, constituted an encumbrance within the
meaning of the policy coverage. Although Chicago Title is correct that the
Ordinance did not create a right-of-way, the policy coverage turns not on whether
the Ordinance created a legal right-of-way but whether it created a defect or
encumbrance.

We find the Ordinance similar to the acquisition map at issue in 4scot Homes, Inc.
v. Lawyers Mortgage & Title Co., 237 N.Y.S.2d 179, 180-81 (N.Y. Sup. Ct. 1962).
There, a 1949 county map marked a strip of certain land for public acquisition.
When Plaintiff purchased the land in 1960, he applied to the zoning authority for a
building permit. The permit was denied because, without the marked strip,
plaintiff's lot was not large enough to meet setback requirements. When plaintiff
then tried to sell the land, a purchaser refused to close, citing the map. Plaintiff's
title insurer denied his claim, pointing to the exclusion from coverage for "[z]oning
restrictions or ordinances imposed by any governmental body." The court,
however, held plaintiff's loss was covered because the acquisition map qualified as
a lien or encumbrance not excepted by the policy.

We conclude the Ordinance constituted a defect and an encumbrance. We
therefore reverse the special referee's grant of summary judgment to Chicago Title
as to this issue.

C. Unmarketability of title

The policies define unmarketability of title as "an alleged or apparent matter
affecting the title to the land, not excluded or excepted from coverage, which
would entitle . . . the insured mortgage to be released from the obligation to
purchase by virtue of a contractual condition requiring the delivery of marketable
title." This opaque definition—a model of circularity—is unenlightening. We are
confident, though, that a purchaser who discovered a portion of the real estate he
was about to buy purportedly in fee simple absolute had been reserved by
ordinance in favor of a governmental right-of-way may be entitled to rescind the
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sale. "To be marketable, a title need not be flawless. Rather, a marketable title is
one free from encumbrances and any reasonable doubt to its validity. It is a title
which a reasonable purchaser, well-informed as to the facts and their legal
significance, is ready and willing to accept." Gibbs v. G.K.H., Inc., 311 S.C. 103,
105, 427 S.E.2d 701, 702 (Ct. App. 1993).

Delivery of marketable title requires title be free of not only defects and
encumbrances but also the reasonable probability of litigation. Sales Int'l Ltd. v.
Black River Farms, Inc., 270 S.C. 391, 398, 242 S.E.2d 432, 435 (1978) (providing
a "reasonable probability of litigation" renders title unmarketable). The Ordinance
created a reasonable probability of litigation concerning the title because the
right-of-way was reserved for acquisition, making future condemnation reasonably
probable.

The Ordinance differs from land use and zoning regulations, which can restrict
development and impose an economic burden on the owner but do not create a
third-party interest in property. See McMaster v. Strickland, 305 S.C. 527, 530,
409 S.E.2d 440, 442 (Ct. App. 1991) (holding wetlands designation did not render
title unmarketable); Patel, 339 S.C. at 49, 528 S.E.2d at 429 ("Because the wetland
designation does not render the title unmarketable, Patel cannot rescind the
contract based upon an encumbrance."); Martin, 282 S.C. at 52,317 S.E.2d at 136
("While marsh or water might be a burden upon property, it is certainly not a lien,
easement, or a right existing in a third party."). We recognize the Ordinance
resembled zoning and other land use tools, given it was to be enforced by the
zoning administrator and the enabling statute described the official maps as
"instruments of land use control." § 6-7-1220. In substance, though, the
Ordinance created a third party interest in the property and is so foreign from
typical land use measures that there is no genuine issue of material fact that it
rendered Appellant's title unmarketable.

A marketable title is one free from doubt and any reasonable threat of litigation.
Unmarketability cannot be based on just any doubt or defect, for almost any title
can be flyspecked. But if the doubt is an objectively reasonable one concerning a
material defect, then the title is unmarketable. A material defect is one that
interferes or conflicts with the rights and incidents of title—the insured's fee simple
absolute's "bundle of rights"—to the extent that an ordinary and prudent purchaser
would not buy the title, or only buy it at a discount reflecting the defect. 1
Palomar, Title Ins. Law § 5.7 (2019 ed.). This meshes with the policy definition of
marketability, which explains coverage extends to any "alleged or apparent” matter
affecting title.
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Chicago Title argues the Ordinance did not affect marketability of the title because
it only regulates use of the Property. We conclude, however, that the Ordinance
interferes with the insured's title because it limits the rights and incidents of
ownership. It is true that matters that affect only the use of land are not title
matters, but it does not follow that a matter that affects use cannot also affect title.
Id. No one would contend, for example, that a covenant restricting use does not
also affect title and, therefore, marketability. Because the Ordinance created an
interest in the land by reserving a right-of-way and restricting use of the reserved
land, we conclude it diminished the owner's bundle of rights and, consequently,
affected title. And the diminishment was enough to cause a reasonable buyer to
decline or discount a sale for a price less than what an unclouded title would
demand on the market.

There is no factual dispute the Ordinance created a reasonable probability of
litigation, thereby making the title unmarketable as a matter of law. The
Ordinance, which, again, was publicly recorded, reserved the future site of the
highway and took steps to minimize the County's future acquisition costs.
Although we agree with Chicago Title that in general all landowners are at risk of
eminent domain proceedings at any given time, the County's intent and preliminary
steps set forth in the Ordinance foreshadowed a reasonable probability of
condemnation. Black River Farms, Inc., 270 S.C. at 398, 242 S.E.2d at 435 (mere
possibility or remote probability of litigation is not sufficient to make title
unmarketable). Therefore, we hold the Ordinance rendered Appellants' title
unmarketable and reverse the special referee's grant of summary judgment to
Chicago Title. '

IV. EXCLUSIONS FROM COVERAGE

In deciding whether a policy exclusion bars coverage, the burden of proof flips: the
insurer must prove the exclusion applies. Owners Ins. Co. v. Clayton, 364 S.C.
555, 560, 614 S.E.2d 611, 614 (2005) ("Insurance policy exclusions are construed
most strongly against the insurance company, which also bears the burden of
establishing the exclusion's applicability.").

A. Exclusion 1
In relevant part, Exclusion 1 bars coverage for losses arising by reason of:

Any law, ordinance or governmental regulation
(including but not limited to building and zoning laws,
ordinances, or regulations) restricting, regulating,
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prohibiting or relating to (1) the occupancy, use or
enjoyment of the land . . . .

In granting Chicago Title summary judgment, the special referee ruled Exclusion 1
excluded coverage because the Ordinance merely affected the use of the land. As
we have just discussed, the Ordinance related to and affected the title of the land,
not just its use. Exclusion 1 therefore does not apply as a matter of law. We
reverse the special referee's grant of summary judgment to Chicago Title as to this
issue.

B. Exclusion 2
Exclusion 2 bars coverage for losses arising by reason of:

Rights of eminent domain unless notice of the exercise
thereof has been recorded in the public records at Date of
Policy, but not excluding from coverage any taking
which has occurred prior to the Date of Policy which
would be binding on the rights of a purchaser for value
without knowledge.

Neither Appellants nor Chicago Title claim the Ordinance constitutes an eminent
domain action, and Appellants are not seeking coverage for the 2009
condemnation action, which began after the effective date of the policies. The
special referee noted the exclusive procedure for eminent domain in this state is the
Eminent Domain Procedure Act, S.C. Code Ann. §§ 28-2-10 to -510 (2007 &
Supp. 2018). But this misses the mark. Appellants are not seeking recovery of
loss for the 2009 condemnation action but for loss the Ordinance caused to the
value of their title when they took it in 2007. Appellants contend these losses
exceed and are different in kind from those sought in the condemnation action.
Therefore, Exclusion 2 does not apply, and the special referee erred in granting
Chicago Title summary judgment based on Exclusion 2.

C. Exclusion 3(d)

Exclusion 3(d) excludes coverage for "[d]efects, liens, encumbrances, adverse
claims or other matters . . . attaching or created subsequent to Date of the Policy."
The Ordinance and the 2002 Amendment were filed years before the effective date
of the policies, and therefore clouded the title as of the Date of the Policy. The
special referee therefore erred in finding this exclusion applied.
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Parties to title insurance contracts are free, within the bounds of public policy, to
allocate risks as they see fit. Chicago Title's inability to pigeonhole this unique
Ordinance into an exclusion to coverage is unsurprising. Real estate investors buy
title insurance to protect against such unforeseen "off the record" risks. Old
soldiers say it is the bullet you never hear that kills you, and the fundamental idea
behind title insurance is to cover rather than exclude unforeseen and unknown
risks; otherwise, title insurance would not provide the peace of mind it touts.

V. BAD FAITH

The special referee ruled Chicago Title had a reasonable, good faith basis for
contesting Appellants' claims. We agree.

Appellants' bad faith cause of action fails because they did not demonstrate
Chicago Title acted unreasonably in denying Appellants' claims. See Crossley v.
State Farm Mut. Auto. Ins. Co., 307 S.C. 354, 359, 415 S.E.2d 393, 396-97 (1992)
("The elements of a cause of action for bad faith refusal to pay first party benefits
under a contract of insurance are: (1) the existence of a mutually binding contract
of insurance between the plaintiff and the defendant; (2) refusal by the insurer to
pay benefits due under the contract; (3) resulting from the insurer's bad faith or
unreasonable action in breach of an implied covenant of good faith and fair dealing
arising on the contract; (4) causing damage to the insured."). The unusual nature
of the Ordinance presented close policy interpretation issues. Chicago Title had a
reasonable basis for denying the claims, and we affirm summary judgment to them
as to this issue. BMW of N. Am., LLC v. Complete Auto Recon Servs., Inc., 399
S.C. 444, 453, 731 S.E.2d 902, 907 (Ct. App. 2012) ("[W]here an insurer has
a reasonable ground for contesting a claim, there is no bad faith.").

VI. CONCLUSION

Accordingly, we affirm the special referee's grant of summary judgment to
Chicago Title on Appellants' cause of action for bad faith, but we reverse the grant
of summary judgment to Chicago Title on Appellants' remaining claims and
remand to the special referee for proceedings consistent with this opinion.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

WILLIAMS and KONDUROS, JJ., concur.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY CEIV]
Court of Common Pleas Jun 25 2020
Karl A. Folkens, Special Referee _
Fifteenth Judicial Circuit SC C@Uﬁ Qf Appeals

Case Nos. 2015-CP-26-1084 / 2013-CP-26-5530 (combined)
Appellate Case No. 2017-001646

Jericho State Capital Corp. Of FIOTida, ........coeeeueeeemreeecuereeseeceseseieseanessecnssnsssn Plaintiff
Chicago Title I:;.surance COMPANY, «eveeeerrreerrererreresrerese s ssesesseseseesserencasesssesaens Defendant
AND

Lynx Jericho Partners, LLC, .....coccooivnerviicininnreierenessesseseessessessesseesnssessesssssesneses Plaintiff
Chicago Title I:ll.surance COMPANY, ....cceoeiririeeerereseieseere e e seessssversesaesens Defendant
Of whom Jericho State Capital Corp. of Florida and Lynx Jericho Partners, LLC

ALE THE .oovvtietieic ettt ettt et et ns et e ae e et snsen s eennenanan Appellants
and Chicago Title Insurance Company is thé ................................................... Respondent.

RESPONDENT CHICAGO TITLE INSURANCE COMPANY’S PETITION FOR
REHEARING AND SUGGESTION FOR REHEARING EN BANC

Respondent Chicago Title Insurance Company (“Chicago Title”), pursuant to Rule 221(a),
SCACR, hereby moves and petitions the Court to reconsider and rehear the within appeal and the
Court’s opinion entered June 10, 2020, as Opinion Number 5731 (the “Opinion™). This Petition is
based on the grounds that the Court overlooked or misapprehended certain matters set forth herein
and Chicago Title respectfully requests the Court grant this Petition for Rehearing, vacate the

Opinion, and affirm the Special Referee’s order. y

APPENDIX 2109



o

In addition, pursuant to Rule 219(b), SCACR, Chicago Title suggests that such rehearing
should be en banc.

SUMMARY OF ARGUMENT

This Court concluded a county ordinance creates a defect, encumbrance, and a
marketability issue. To reach that result, this Court broadly construed a county ordinance that
affects only the use of property to create a third-party interest in the property in favor of the county.
Without expressly saying so, this Court declared the county ordinance, as well as the carefully
drafted land planning statute upon which it is based, unconstitutional—in violation of the Fifth
Amendment—by finding statutorily authorized official maps vest, without just compensation to
landowners, a “third-party interest” in local governments. This Court overlooked binding caselaw
finding such pre-planning activities do not result in a taking. Despite trying to limit the broad and
chilling reach of its Opinion by saying its decision is “[b]ased on the specific circumstances of this
case,” the end result is that this Court’s decision provides an inverse condemnation claim to all
landowners throughout the state whose property is affected by statutorily authorized official maps.
No third-party interest was created by the county ordinance. The county had to do more for a third-
party interest to vest, all of which is spelled out in detail in the ordinance and the statute. The
ordinance affected only the use of property and, therefore, did not create a defect, encumbrance,
or a marketability issue. This Court erred in concluding otherwise.

This Court correctly stated that parties to an insurance contract are free “to éllocate risk as
they see fit.” The title insurance policies clearly allocate risks related to laws, ordinances, and
governmental regulations on the insureds by a clear and unambiguous exclusion. This Court,
however, shifted from the insured to the insurer the risk related to laws, ordinances, and

governmental regulations. Ultimately, this Court has further shifted that risk and responsibility to
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South Carolina real estate attorneys and title abstractors, who will now be faced with the
impossible task of combing through unindexed documents “recorded” in the register of deeds by
counties and other governmental entities in an attempt to discover ordinances or other documents
that are not recorded in a manner that can be found in the chain of title, like the ordinance here.

In finding the county ordinance fell within the insuring provisions of the policies, this Court
established the following pﬁnciple: “ma&ers that affect only the use of land are not title matters,
but it does not follow that matter that affects use cannot also affect title.” However, when
construing the exclusion related to laws, ordinances, and governmental regulations “restricting,
regulating, prohibiting or relating” to “the occupancy, use or enjoyment of the land,” this Court
failed to apply or consider that same principle. Assuming for sake of argument the accuracy of
this Court’s above statement (which is not conceded by Chicago Title), it should have concluded
that an ordinance related to us.e or enjoyment is still excluded even if it affects title because of
applicable exclusions from coverage set forth in the policies.

The findings and conclusions of this Court should not be taken lightly. This Court’s
Opinion has broad implications not only for the title insurance industry, closing attorneys, and title
abstractors, but also for landowners who may now have potential deed warranty liability and local
governments who will now be faced with inverse condemnation claims.

For these reasons and those outlined in detail below, Chicago Title requests this Court

grant this Petition for Rehearing, vacate the Opinion, and affirm the Special Referee’s order.

APPENDIX 2111




ARGUMENT
In its Opinion, this Court overlooked or misapprehended the following matters:

1. The ordinance did not create a defect, encumbrance, or title marketability issue
because it was an exercise of statutorily granted land use planning authority that

solely affected the use of the property and did not create an interest in a third party. -

The Ordinance did not create a right in a third party under South Carolina law and,
therefore, did not create a defect, encumbrance, or a title marketability issue. The Court’s ruling
that the Ordinance affected title means (1) every proposed road under the official map statute or a
corresponding ordinance is a taking without just compensation that vests an inverse condemnation
claim in all affected landowners or (2) use restrictions affect title. Without having acquired the
right of way by consent or through eminent domain, the third-party interest the Court says Horry
County acquired can be nothing other than a taking without just compensation. Also, the Court’s
holding that a use restriction affects title conflicts with South Carolina Supreme Court precedent.

As the Court held, title policies contain certain insuring provisions, and the insured has the
burden of proving its claim falls in one of the policies’ insuring provisions. See Gamble v.
Travelers Ins. Co., 251 S.C. 98, 103, 160 S.E.2d 523, 525 (1968). The two Chicago Title policies
(“Policies”) at issue here include two relevant insuring provisions:

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS

FROM COVERAGE CONTAINED IN SCHEDULE B AND THE

CONDITIONS, AND STIPULATIONS, CHICAGO TITLE INSURANCE

COMPANY, a Missouri corporation, herein called the Company, insures, as of

Date of Policy shown in Schedule A, against loss or damage, not exceeding the

Amount of Insurance stated in Schedule A, sustained or incurred by the insured by
reason of:

Fokokokok

2 Any defect in or lien or encumbrance on the title;
3 Unmarketability of the title;

APPENDIX 2112



An encumbrance is a right or interest in the land granted “which may subsist in third
persons to the diminution in value of the estate although consistent with the passing of the fee.”
Martin v. Floyd, 282 S.C. 47, 51, 317 S.E.2d 133, 136 (Ct. App. 1984). The Policies define
“unmarketability of title” as “an alleged or apparent matter affecting the title to the land, not
excluded or excepted from coverage, whic;h would entitle a purchaser of the estate or interest
described in Schedule A or the insured mortgage to be released from the obligation to purchase by
virtue of a contractual condition requiring the delivery of marketable title.” -

A. This Court misconstrued the enabling statute and the Ordinance by finding they
create a third-party interest in the property in favor of the county.

The Court held the Ordinance created a third-party interest in the property in favor of the
county and, therefore, it constituted a defect, an encumbrance, and rendered title unmarketable.
However, S.C. Code Ann. § 6-7-1220, which authorizes the Ordinance, and the Ordinance itself,
are land use controls that do not create rights in governmental entities merely by enacting a map
ordinance. The Ordinance created a procedure that could ultimately result in a future eminent
domain action. However, as expressly spelled out in the statute and the Ordinance, further steps
were necessary before Horry County could have any interest in the subject property.

The South Carolina General Assembly determined the authority to establish official maps
is necessary “to promote and preserve the public safety, economy, good order, appearance,
convenience, prosperity, and general welfare and is one of the several instruments of land use
control authorized by this chapter for the implementation of comprehensive plans, or parts thereof,
adopted in accordance with the provisions of this chapter.” S.C. Code Ann. § 6-7-1220 (emphasis
added). An official map is “a map or maps showing the location of existing or proposed public
street, highway, and public utility rights-of-way, public building sites and public open spaces

adopted by the governing authority of a municipality or county.” S.C. Code Ann. § 6-7-1210
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(emphasis added). “Counties and municipalities may establish official maps to reserve future
locaﬁorzs of any street, highway, or pub'lic utility rights-of-way, public building site or public open

| space for future public acquisition and to regulate structures or changes in land use in such rights-
of-way, building sites or open spaces.” S.C. Code Ann. § 6-7-1220 (emphasis added).

The ordinance setting forth Horry County’s right to adopt an official map, Ordinance 107-
98 (R. pp. 360-367), known as the “Official Map Ordinance of Horry County,” follows the above-
referenced statutes.

This Court held the Ordinance itself creﬁtes a third-party interest in favor of the county, the
result of which is a taking, by concluding the Ordinance created a right affecting title.! While the
governmental entity may limit development in an area affected by the official map, like zoning
laws and regulations tend to do? the statute and the Ordinance provide additional steps that may or
may not result in a taking—a landowner with property covered by the map can apply to the
planning commission which then must promptly (a) exempt the affected land; (b) authorize the
issuance of desired permits (i.e., permit the requested use of the property); or (c) initiate
appropriate action to acquire tﬁe property. See S.C. Code Ann. § 6-7-1270 and 1280; Ordinance

107-98 §§ 5.2.1, 5.2.2 (describing these procedures).

! The Court found that “[bJecause the Ordinance created an interest in the land by reserving a right
of way and restricting use of the reserved land, we conclude it diminished the owner’s bundle of
rights and, consequently, affected title.” Zoning matters and ordinances in essence reduce the
bundle of rights by depriving the uses to which the land can be put. See Board of County Com’rs
of Larimer County v. Conder, 927 P.2d 1339, 1352 (Colo. 1996) (en banc) (“In law schools,
property rights are envisioned as a bundle of sticks. Zoning deprives the landowner of some of the
sticks in that bundle by reducing the uses to which the land may be devoted.”). However, that
does not mean that title is affected by an ordinance nor does it mean coverage is provided. Title
insurance policies do not reference the bundle of rights and they do not insure the landowner’s so-
called bundle of rights would be uninterrupted. In fact, as plainly set forth by Exclusion 1, title
insurance policies acknowledge that certain intrusions into the bundle of rights—any law,
ordinance or governmental regulation—are not covered.
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The effect of the statute and the Ordinance are the same: upon application by the
landowner, the governing authority must decide promptly how it will proceed regarding the
property. In other words, on request of the landowner, the use restrictions either go away or the
county must initiate eminent domain proceedings. The Ordinance and the statutes on which it is
based do not vest Horry Couﬁty with a property right. Horry County does not and cannot have
acquired a property right until it decides to take the property in question through appropriate
eminent domain proceedings.

The Court stated a right of way was not created—“Chicago Title is correct that the
Ordinance did not create a right-of-way”—but then went on to hold the Ordinance was a defect or
encumbrance creating a third-party right in favor of the county with regard to the proposed right
of way. See Op. at 45. South Carolina law has not recognized a property right of this nature. If the
right of way was not created by the Ordinance, then this Court should construe the enabling statutes
and the Ordinance as written and conclude that they merely affect use of the property.

There is no dispute the Ordinance complied with the statutes. By declaring the Ordinance
created a third-party right in favor of the county, the Court has also declared all similar maps
enacted pursuant to the statutes to be in violation of the Fifth Amendment and a taking without
just compensation.? Insfead, the Court should have presumed the applicable statutes and Ordinance
are constitutional and interpreted them as they are written—as only affecting the use of property,

an interpretation that would render the statutes and Ordinance valid and constitutional. See

2 “Both the United States Constitution and the South Carolina Constitution provide that if the
government takes private property for public use, then it must compensate the owner for the value.
While the government typically takes property through an eminent-domain proceeding, a taking
may occur without such a proceeding. That is called ‘inverse condemnation.” An inverse
condemnation may result from the government's physical appropriation of private property, or it
may result from government-imposed limitations on the use of private property.” Byrd v. City of
Harsville, 365 S.C. 650, 656, 620 S.E.2d 76, 79 (2005) (internal citations omitted).
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generally Joytime Distributors & Amusement Co. v. State, 338 S.C. 634, 640, 528 S.E.2d 647, 650
(1999) (“All statutes are presumed constitutional and will, if possible, be construed so as to render
them valid.”).
Accordingly, no defect or encumbrance or title marketability prdblem could arise from the
Ordinance, and the Court misinterpreted the Ordinance and related statutes in holding otherwise.
B. The South Carolina Supreme Court and other courts have recognized similar

governmental limitations on use are not title defects or encumbrances and do not
affect title marketability.

The Court held the Ordinance created an interest affecting title despite South Carolina
appellate court cases addressing analogous facts and finding use restrictions do not affect title.

In Truck South, Inc. v. Patel, 339 S.C. 40, 528 S.E.2d 424 (2000), the South Carolina
Supreme Court held a declaration that part of the property was federally-protected wetlands, which
prevented the purchaser from constructing a hotel on the property, was not an encumbrance. It did
not render the title unmarketable. Id. at 49, 528 S.E.2d at 429. It followed earlier holdings by this
Court reaching the same conclusion—a wetlands restriction did not encumber title or affect
marketability. McMaster v. Strickland, 305 S.C. 527, 409 S.E.2d 440 (Ct. App. 1991); Martin v.
Floyd, 282 S.C. 47, 51, 317 S.E.2d 133, 136 (Ct. App. 1984).

In Haw River Land & Timber Co. v. Lawyers Title Ins. Corp, 152 F.3d 275 (4th Cir. 1998),
ordinances were filed in the register of deeds that prohibited timber harvesting in a flood plain
buffer zone. Some of the property was within the buffer zone, negating the insured’s ability to
exercise its timber rights on the land. The Fourth Circuit acknowledged the economic effect on the
insured but found the ordinance did not impair title:

While it is true that the ... ordinances have effectively frustrated [timbering],

thereby substantially reducing the economic value of the interest purchased, Haw

River Timber raises no issue about whether it received legal title to the timber from

the grantors. And the Lawyers Title policy insuring marketable title under the
timber deed only guarantees Haw River Timber a title that could be enforced in a

8
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suit for specific performance, not the economic value of the timber purchased.
Indeed, the explicit definition of marketable title provided in the policy limits any
more expansive notion by insuring against only those title defects that would entitle
a purchaser “to be released from the obligation to purchase by virtue of a contractual
condition requiring the delivery of marketable title.”” The ordinances on which Haw
River relies as a title defect do not impair the grantor’s ability to convey a timber
deed.

Id. at 279. The restriction on harvesting in Haw River was enacted by county ordinance.

In the New York trial court case heavily relied upon on by this Court, Ascot Homes, Inc. v.
Lawyers Mortgage & Title Co., 237 N.Y.S.2d 179, 180-81 (N.Y. Sup. Ct. 1962), ? the county map
marked a strip of land for acquisition. The landowner applied for a building permit that was denied,
but the government never took the land and no affirmative action was taken by the governmental
entity. Both the plaintiff insured and the title insurer defendant moved for summary judgment.
Both motions were denied. In fact, it does not appear the New York trial court made a final
determination as to whether the acquisition map was a lien:

Judgment cannot be awarded to the plaintiff for there has not been submitted to the

court a proved copy of the acquisition map to enable the court to determine whether,

as plaintiff contends, it does indeed create a lien. The determinations of the Zoning

Board and the Board of Zoning Appeals also have not been properly proved in order

to determine the claimed fact that the acquisition map is a lien and was so adjudged.

Accordingly, both motions are denied, with leave, however, to plaintiff to renew its

motion on proper papers, if so advised.
Id. at 182.

Besides not making a final determination as to whether the map created a lien, the New
York trial court judge does not reference the underlying statute, if any, that authorizes the
acquisition map. There is no way to determine the effect of the New York acquisition map and

there is no mention of the statutory authority for the acquisition map under New York law. We do

not know if the statutory authority for the New York acquisition map is similar to the framework

3 This Court is the only court in the country to cite this New York trial court opinion.
| 9
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set forth by our General Assembly such that it would have forced the New York governing
authority to either acquire the property or file a condemnation action had it denied a building
permit.

Ascot Homes is not the only New York trial court to address an official map or plan. S.S.
Kresge Co. v. City of New York held a map ordinance was not a taking until the right to build was
denied:

There can be no doubt that the official map or plan serves a useful purpose and does

not, in and of itself, constitute a taking of property included within the mapped

street. Whether there is a taking of property depends upon the circumstances, and

in a case such as this, upon whether the action ultimately taken by the Board of

Standards and Appeals may fairly be said to interfere with the use and enjoyment

of the 9-foot strip within the boundaries of the mapped street. Hence, unless and

until Kresge applies to the Board of Standards and Appeals for a permit to erect the

building in the mapped street, as provided in Section 35, and the application is

denied, this Court is without jurisdiction to determine whether, under the
circumstances, there has been a taking of the 9-foot strip without just compensation.

87 N.Y.S.2d 313, 316 (Sup. Ct.), aff’d sub nom. S. S. Kresge Co v. City of New York, 275 A.D.
1036, 92 N.Y.S.2d 414 (App. Div. 1949) (emphasis added). Although this case did not address the
official map in the context of title insurance, the New York Supreme Court (trial level) equated
interference with use and enjoyment as a taking, but only when a building permit was denied,
something that our General Assembly considered in adopting the applicable statutes with which
the Ordinance complied.

Finally, these cases also show title marketability is not affected by sc;me restriction. Here,
there is no allegation or fact indicating title to the subject property was threatened. Rather, only
use of the property was restricted. Certainly, all real property is subject to eminent domain powers
of the sovereign, and mere preliminary steps or plans for the future appropriation of property, or
of a portion thereof, do not constitute a aefect or encumbrance rendering title unmarketable. See

Creative Living, Inc. v. Steinhauser, 355 N.Y.8.2d 897 (N.Y. Sup. Ct. 1974), aff'd, 365 N.Y.S.2d
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987 (1975); see also 77 Am. Jur. 2d Vendor and Purchaser § 121 (2017) (“Marketability of title,
however, is not affected where preliminary plans for future appropriation of property are made
prior to the close of escrow.”).
C. This Court erred in finding the Ordinance crea.ted a third party interest in the
property in favor of the county, as the purported interest acquired by the county

pursuant to the Ordinance is a taking as a matter of law, but our Supreme Court has
held an expressed intention to condemn does not create a taking as a matter of law.

This Court held the Ordinance created an interest affecting title when it was adopted. See
Op. at 44 (“Ordinances may regulate land use without encumbering title, but the Ordinance here
went beyond regulating use and created a third-party interest in the property in favor the County.”)
If the Ordinance affected title, then the right created by the Ordinance could have only arisen
through a taking without just compensation as there was no grant by the landowner and no
condemnation action was filed in 2002. However, the South Carolina Supreme Court has already
rejected a claim that an expressed intent to take property results in a taking.

For planning purposes, the Ordinance raised as a possibility the future taking of the
property, which may or may not take place. As demonstrated by our Supreme Court’s holding in
Kiriakides v. Sch. Dist. of Greenville Cty., 382 S.C. 8, 14, 675 S.E.2d 439, 442 (2009), the Court
erred in cor;cluding the Ordinance did anything more than that.

In Kiriakides, the Supreme Court rejected the notion that planning activities constitute a
taking: Kiriakides involved a notice and tender of condemnation by a school district that was
served but not filed. Nine months later, the school district decided not to take the property. Even
though the school district had targeted the property by serving an unfiled condemnation action, the
Supreme Court did not find merit in the landowner’s arguments “that the mere threat of a
condemnation suit stigmatized his property and that the School District’s alleged delay in bringing

this action entitled him to damages for an inverse condemnation.” Id.; see also Byrd v. City of
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Hartsville, 365 S.C. 650, 661-63, 620 S.E.2d 76, 82 (2005) (finding an eleven-month delay in
evaluating the rezoning of certain property did not result in a regulatory taking and inverse
condemnation); City of Chicago v. Loitz, 295 N.E.2d 478, 480 (Il1. Ct. App. 1973) (observing “the
weight of authority in other states and in the Federal courts, is that mere planning by a
governmental body in anticipation of the taking of land for public use and preliminary steps taken
to accomplish this, without tile filing of proceedings and without physically taking or actual
invasion of the real estate, is not actionable by the owner of the land”).

The school district in szriakides went far beyond what the Ordinance does here in both
preparing and serving a condemnation notice. Yet the Supreme Court found no taking occurred.
The Ordinance is part of a carefuily designed land use planning tool, drafted with the Fifth
Amendment in mind, that allows the landowner to proceed with building plans and submit permits,
forcing the governmental agency to then decide whether to issue the building permits or proceed
with acquiring the property or filing a condemnation action. Like the governmental entity in
Kiriakides, Horry County could have decided to either not proceed or to alter the course of the
proposed right of way. In fact, funding for the project was not in place until after the effective
dates of the Policies and almost five years after the Ordinance. See (R. pp- 543-599).

North Carolina courts addressed a similar issue and held a much differently drafted land
use planning statute was unconstitutional by causing a taking of the identified property. See Kirby
v. N.C. Dep’t of Transp., 786 S.E.2d 919 (N.C. 2016). The statute had a three-year period in place
before the governing authority was forced to do anything, unlike the Ordinance here. The North
Carolina Supreme Court found the North Carolina Map Act’s indefinite restraint on fundamental

property rights was squarely outside the scope of the police power. Id. at 855, 786 S.E.2d at 925.

Thus, the court held that, by recording the corridor restricting the landowners’ “rights to improve,
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develop, and subdivide their property for an indefinite period of time, NCDOT effectuated a taking
of fundamental property rights.” Id. at 925-26.* .

Unlike the North Carolina corridor maps, the Ordinance here allows landowners who want
to use the property to request the issuance of building permits or to exempt the property ﬁbm the
official map. The governing authority must act upon the request quickly, not in three years like
North Carolina’s Map Act. If it grants the request, no one can claim a taking has occurred.

No right has been acquired by the county by the Ordinance or the official map until there
is a decision or further action as provided by the enabling statute and the Ordinance. Unless and
until the governing authority decides to take property through a condemnation action, which it may
or may not decide to do, there can be no right in a third party affecting title.

The Court overlooked. and misapprehended the applicable law and the facts. Appellants’
claims do not fall within the insuring provisions of the Policies; there was no defect, encumbran;:e,
or marketability issue; there is no coverage under the Policies; and the Special Referee correctly
granted Chicago Title summary judgment.

2.  Even assuming the Ordinance was a covered risk, Exclusions 1 and 2 apply.

In finding coverage for Plaintiffs, this Court stated that the “fundamental idea behind title
insurance is to cover rather than exclude unforeseen and unknown risks; otherwise, title insurance
would not provide the peace of mind it touts.” Co?erage under the Policies should not be based
on what this Court believes is the fundamental idea behind title insurance, but instead should be

based on the language of the Policies.

* The end result of the North Carolina Supreme Court’s decision to find the statute authorizing
the corridor maps unconstitutional is not surprising. See Chappell v. North Carolina Department
of Transportation, 841 S.E.2d 513 (N.C. 2020) (landowners brought an inverse condemnation
action against North Carolina Department of Transportation after portions of property were
designated as within a roadway corridor pursuant to Roadway Corridor Official Map Act).
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The Policies clearly, unambiguously, and broadly exclude from coverage losses arising
from laws, ordinances, or governmental regulations relating to the occupancy, use, or enjoyment

of the land and rights of eminent domain. The Policies clearly allocated risk of these matters on

the insured, not the insurer. This Court erred in concluding otherwise. See Aldrich v. Hawrylo, 656 -

A.2d 1304, 1309 (N.J. Super. Ct. App. Div. 1995) (finding zoning ordinances and resolutions are’

not title matters and the title policy at issue “squarély places on the prospective purchaser and his
attorney the burden of investigation and compliance with local ordinances and land use resolutions
as they may affect a particular property™).

Accordingly, loss related to the Ordinance is excluded from coverage by Exclusions 1 and
2 even under the Court’s analysis holding the Ordinance affected title and not just use.

A. The Court held a use restriction created by an ordinance can also affect title and

create an encumbrance or marketability issue, but the Court failed to apply the plain

language of Exclusion 1 that bars coverage for exactly such an ordinance.

This Court should vacate its Opinion by applying the Court’s own reasoning to the plain
language of Exclusion 1. Even if the Ordinance was a defect or an encumbrance or affected
marketability, Exclusion 1 bars coverage.

The Policies exclude from coverage loss or damage, costs, attorneys’ fees or expenses

which arise by reason of:

Any law, ordinance or governmental regulation (including but not limited to
building and zoning laws, ordinances, or regulations) restricting, regulating,
prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the
character dimensions or location of any improvement now or hereafter erected on
the land, (iii) a separation in ownership or a change in the dimensions or area of
the land or any parcel of which the land is or was a part; or (iv) environmental
protection, or the effect of any violation of these laws, ordinances or governmental
regulations, except to the extent that a notice of the enforcement thereof or a notice
of a defect, lien or encumbrance resulting from a violation or alleged violation
affecting the land has been recorded in the public records at Date of Policy.
(emphasis added).
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This Court held, “We conclude, however, that the Ordinancc;, interferes with the insured’s
title because it limits the rights and incidents of ownership. It is true that matters that affect only
the use of land are not title matters, but it does not follow that matter that affects use cannot also
affect title.” Op. at 45. Despite so holding, the Court later ruled Exclusion 1 did not apply as a
matter of law because “the Ordinance related to and affected the title of the land, not just its use.”
Op. at 48. The Court’s own reasoning requires vacating the Opinion and affirming summary
judgment.

Even though this Court found the Ordinance to be a use restriction that also affected title
to find coverage under the insuring provisions of the Policies, when copstruing the exclusion
related to laws, ordinances, and governmental regulations “restricting, regulating, prohibiting or
relating” to “the occupancy, use or enjoyment of the land,” this Court failed to apply or consider
that same principle. To be consistent, this Court should have used the same reasoning to conclude
that an ordinance related to use or enjoyment of the land is excluded even if it somehow affects
title. The Court appears to have imposed a restriction on the application of Exclusion 1 that simply
does not exist.

Additionally, the Court did not review or consider that Exclusion 1 applies to ordinances
that affect “enjoyment.” Generally, “enjoyment” comes up—Ilike encumbrances—in deed
warranties. The word “enjoyment” is defined as “the exercise of a right; the possession and fruition
of aright, privilege, or incorporeal hereditament. . . . Such includes the beneficial use, interest, and
purpose to which property may be put, and implies right to profits and income therefrom.” BLACK’S
Law DICIIONARY 529 (6“.‘ ed. 1990). In South Carolina, “[t]he covenant of quiet enjoyment

obligates the grantor to protect the estate against the lawful claim of ownership asserted by a third

15

APPENDIX 2123



person” and usually involves a claim for superior possession against the grantee. Martin v. Floyd,
282 S.C.47,51,317 S.E.2d 133, 136 (Ct. App. 1984).

The title matter found by this Court to exist falls within either “use” or “enjoyment” as used
in Exclusion 1. This Court held “use” as used in Exclusion 1 would not apply because the
Ordinance affected title, but even if that is the case, which Chicago Title denies and is contrary to
this Court’s own holding, then the Ordinance to the extent it affects title must also fall within
“enjoyment” as used in Exclusion 1.

Therefore, Exclusion 1 applies.

B. Exclusion 2 applies and bars coverage for rights arising from eminent domain

because the Court effectively found a taking occurred by declaring the Ordinance

created a third-party right in favor of the county.

Although the Court states “Neither Appellants nor Chicago Title claim the Ordinance
constitutes an eminent domain action,” Jericho State did in fact allege a taking in its Complaint.’
In addition, this Court has effectively held the Ordinance was an exercise of the right of eminent
domain by holding the Ordinance created rights in a third party affecting title.

Like Kirby v. N.C. Dep’t of Transp., 786 S.E.2d 919 (N.C. 2016), this Court effectively
held the Ordinance is a taking outside of the South Carolina eminent domain statutes. Accordingly,
Exclusion 2 should apply under the Court’s analysis.

The Policies exclude loss or damage which arise by reason of:

Rights of eminent domain unless notice of the .exercise thereof has. been recorded

in the public records at Date of Policy, but not excluding from coverage any taking

which has occurred prior to the Date of Policy which would be binding on the rights
of a purchaser for value without knowledge.

3 Jericho alleged “[t]he recorded Ordinance is notice of the county’s intent to exercise its power to
condemn the Property; therefore, the claim is properly evaluated under the exclusion found in the
Title Policy relating specifically to eminent domain, rather than the exclusion relating to
governmental Regulation cited by the Defendant, which clearly related to land-use regulations.”

(R. pp. 24-31).
16

APPENDIX 2124




As explained above, any right created in Horry County as a third party could only be
acquﬁed by purchase, statutory eminent domain authority, or a taking that creates an inverse
condemnation claim. Indisputably, there was no purchase or statutory proceeding when the
Ordinance was enacted. This Court, however, held the Ordinance affected title beyond use. Under
this analysis, the Ordinance must have caused a taking, which would fall under the exclusion
expressly covering rights of eminent domain.

Therefore, Exclusion 2 applies.

C. The exceptions to Exclusions 1 and 2 do not apply.

The exception to Exclusion 1, barring the application of the exclusion “to the extent that a
notice of the enforcement thereof or a notice of a defect, lien or encumbrance resulting from a
violation or alleged violation affecting the land has been recorded in the public records at Date of
Policy,” does not apply becaus;: the Ordinance, as mentioned below, was not indexed in a manner
that can ever be found in a title search. |

Exclusion 2 also contains an exception, which bars its application if “a notice of the
exercise thereof has been recorded in the public records at Date of Policy, but not excluding from
coverage any taking which has occurred prior to the Date of Policy which would be binding on the
rights of a purchaser for value without knowledge.” Any taking by the Ordinance would have
occurred outside the public records and “a purchaser for value without knowledge” would not have
constructive notice of the Ordinance.

The Ordinance was not indexed in a manner that someone could find the Ordinance in the
chain of title. The evidence in the record is conclusive on this issue.

Appellants’ expert abstractor testified the Ordinance was not indexed by the Register of

Deeds in the grantor-grantee indices under the name of the owner of the Property, but instead is
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indexed under the name of Horry County. (R. p. 1025). He unequivocally testified a person
searching and examining title to the Property would not find the Ordinance in the chain of title to
the Property. (R. p. 1026); see also 11 Thompson on Real Property § 92.09(c)(2)(A), at 184 (3™
ed. 2015) (“[Plurchasers of an interest are bound to search the records pertaining to that interest,”
but are “in general, only bound to search in the direct chain of title for the interest being
purchased,” and “the purchaéer is not bound to search all public records that may contain
information about claims or interests in real estate.”).

No constructive notice is provided by a document that cannot be found when checking title
because the document is not indexed properly. See Thomas v. Thomas, 286 S.C. 294, 333 S.E.2d
76 (Ct. App. 1985) (“proper indexing supplies inquiry notice of an instrument, while recordation
without proper indexing supplies no notice at all.””); Liberty Loan Corp. of Darlington, S.C.
v. Mumford, 283 S.C. 134, 322 S.E.2d 17 (Ct. App. 1984) (“because Liberty’s lien was not
properly recorded until April 22, 1977, HUD became a bona fide purchaser for value without
notice when it received its title on February 28, 1977.”).

Here, it is undisputed the Ordinance was only indexed under the name of Horry County,
not the name of the owners of property who may be affected by the Ordinance. The Ordinance
was therefore not in the chain of title to the Property and could not be found in a title search. S.C.
Code Ann. § 30-9-40 (the indexing of documents constitutes an “integral, necessary and
inseparable part of the recordation of the deed, mortgage, or other written instrument” and that
“the recordation of a deed, mortgage or other written instrument is not notice as to the purport and

effect of the deed, mortgage, or other written instrument unless the filing of the instrument for

record is entered as required in the indexes.”).
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The Policies define “pilblic records” as “records established under state statutes at Date of

Policy for the purpose of imparting constructive notice of matters relating to real property to

purchasers for value and without knowledge.” Because a document not indexed properly cannot

provide constructive notice, like the Ordinance at issue, it does not constitute a public record as

defined in the Policies. See Manchester Fund, Ltd. v. First American Title Ins. Co., 753 A.2d 740

(N.J. Super. 1999) (finding an improperly indexed lis pendens was not part of the public record,

did not provide constructive notice under the recording act,l and was not a public record under an

agreement to issue a title insurance policy). ©
The Court overlooked and misapprehended the applicable law and the facts, the matters

claimed by Plaintiffs do not fall within the insuring provisions of the Policies, but if they do, they
are excluded by both Exclusions 1 and 2, they do not fall within the exceptions to the exclusions,
there is no coverage under the Policies, and the Special Referee correctly granted Chicago Title
summary judgment.

3. This Court mistakenly reversed the Special Referee’s grant of summary judgment on
the implied covenant of good faith and fair dealing claims because Appellants never
appealed the Special Referee’s ruling granting summary judgment on those claims,
Appellants never challenged that ruling on appeal, and those claims are otherwise
subsumed within Appellants’ breach of contract claims.

The Special Referee found “Chicago Title is also granted summary judgment on the breach
of the covenant of good faith and fair dealing claims. The implied covenant of good faith and fair

dealing ‘is not an independent cause of action separate from the claim for breach of contract.’

RoTec Servs., Inc. v. Encompass Servs. Inc., 359 S.C. 467, 473, 597 S.E.2d 881, 884 (Ct. App.

¢ The term “public records,” although defined in the part of the Policies containing definitions, is
not included in any of the insuring provisions of the Policies, but instead appears in the definition
of “knowledge” and “known” and in three of the exclusions in the Policies—Exclusion 1,
Exclusion 2, and Exclusion 3(b).
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2004).” However, in stating this Court was affirming “the special referee’s grant of summary
Judgment to Chicago Title on Appellants’ cause of action for bad faith, but Vl;e reverse the grant of
summary judgment to Chicago Title on Appellants’ remaining claims,” the Court appears to have
reversed the Special Referee’s order granting summary judgment on the breach of the covenant of
good faith and fair dealing claims.

Appellants never challenged that ruling on appeal. This Court overlooked that fact in
apparently reversing the grant of summary judgment on the breach of the covenant of good faith
and fair dealing claims. In any event, even if Appellants had appealed that issue, the Special
Referee was correct. Those claims should not survive because there is no such independent cause
of action.

The Court overlooked ﬁnd misapprehended the applicable law and the facts and the Special
Referee correctly granted Chicago Title summary judgment on the breach of the covenant of good
faith and fair dealing claims. .

IIl. CONCLUSION

Chicago Title respectfhlly requests its Petition for Rehearing be granted, the Court vacate

its June 10, 2020 Opinion and affirm the Special Referee’s grant of summary judgment in favor of

Chicago Title on all causes of action.

[signature page immediately following ]
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Respectfully submitted,

June 25, 2020

s/ Demetri K. Koutrakos

Demetri K. Koutrakos, SC Bar #11318
Louis H. Lang, SC Bar #3127

Harry A. Dixon, SC Bar #103509
CALLISON TIGHE & ROBINSON, LL.C
1812 Lincoln Street, Suite #200

P. 0. Box 1390

Columbia, SC 29202-1390

Telephone: 803-404-6900

Facsimile: 803-404-6902

Email: jimkoutrakos@callisontighe.com
Email: Jouislahg@callisontighe.com
Email: harrydixon@callisontighe.com

ATTORNEYS FOR RESPONDENT
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In the Court of Appeals E
APPEAL FROM HORRY COUNTY Jun 25 2020
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ourt al
Karl A. Folkens, Special Referee ' Appe $
Fifteenth Judicial Circuit
Case Nos. 2015-CP-26-1084 / 2013-CP-26-5530 (combined)
Appellate Case No. 2017-001646
Jericho State Capital Corp. of Florida; .................................................................. Plaintiff
V.
Chicago Title Insurance COMPANY, ......cccceeeueeerrrereerrrersesssescsreseersssrssssesersssesessons Defendant
AND
Lynx Jericho Partners, LLLC, ....vcevieciieecereneereeeieitecssesstecsssesssssssesssssesscessssmssens Plaintiff
\2
Chicago Title Insurance COmMPANY, .......cceeverevereemereueeeceereereresesesseseeessseessssensaes Defendant
Of whom Jericho State Capital Corp. of Florida and Lynx Jericho Partners, LLC
ATE TNE <ottt e a e en st st e e st e saeeane Appellants
and Chicago Title Insurance Company iS the ..........cccccvrerevereeercveeirecesenneneneas Respondent.
PROOF OF SERVICE

I hereby certify that, on this date, the Respondent Chicago Title Insurance Company’s
Petition for Rehearing and Suggestion for Rehearing En Banc was served on Appellants’
counsel via AIS email, pursuant to Supreme Court Order dated March 20, 2020, as amended on
May 29, 2020, as follows:

C. Scott Masel, Esquire

Fred B. Newby, Esquire

Newby, Sartip, Masel & Casper, LLC
P. O. Box 808

Myrtle Beach, SC 29578

Telephone: 843-449-9417
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Email: fnewby@newbylaw.com
Email: smasel@newbylaw.com
(Attorneys for Appellants)

A copy of the service emalil is attached hereto, as required.

I further certify that all parties required by Rule to be served have been served.

s/ Demetri K. Koutrakos
Demetri K. Koutrakos, SC Bar #11318
Louis H. Lang, SC Bar #3127
Harry A. Dixon, SC Bar #103509
CALLISON TIGHE & ROBINSON, LLC
1812 Lincoln Street, Suite #200
P. 0. Box 1390
Columbia, SC 29202-1390
Telephone: 803-404-6900
Facsimile: 803-404-6902
Email: jimkoutrakos@callisontighe.com .
Email: louislang@callisontighe.com
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Kath! Romero

From: Kathy Romero

Sent: Thursday, June 25, 2020 10:43 AM

To: Scott Masel; fnewby@newbylaw.com

Ce: Jim Koutrakos; Harry Dixon; Louis Lang

Subject: Jericho vs. Chicago Title / Appellate Case No. 2017-001646
Attachments: Petition for Rehearing - FINAL.pdf; Proof of Service.pdf; Clerk.001.pdf

Dear Mr. Masel and Mr. Newby,

Attached please find Respondent Chicago Title Insurance Company’s Petition for Rehearing and Suggestion for
Rehearing En Banc, Proof of Service, and letter to the appellate clerk regarding the above-referenced matter. The
attached documents are being filed with the Court of Appeals today. Thank you.

With kind regards,

Kathy Romero Eﬁ% IE
Legal Assistant to Demetri “Jim” K. Koutrakos, Esq. ' '
Callison Tighe & Robinson, LLC ' Jllll 25 2020

1812 Lincoln Street, Suite #200

P. 0. Box 1390

Columbia, SC 29202-1390 SC Gﬁurt Qf Appea(s
Telephone: 803-404-6900

Facsimile: 803-404-6902

Email: kathyromero@¢allisontighe.com

The information contained in this electronic message contains privileged and confidential information intended only for the use of the
addressee named above. If you are not the intended recipient of this e-mail, or the employee or agent responsible for delivering it to
the intended recipient, you are hereby notified that any dissemination or copying of this e-mail is strictly prohibited. If you received
this e-mail in error, please immediately notify us by telephone and permanently delete the e-mail and destroy any printed copies
immediately. Thank you. .
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The Sauth Caroling Court of Appeals

Jericho State Capital Corp. of Florida, Plaintiff,
V.

Chicago Title Insurance. Company, Defendant,
AND

Lynx Jericho Partners, LLC, Plaintiff,

v. | R

Chicago Title Insurance Company, Defendant,

Of which Jericho State Capital Corp. of Florida and Lynx
Jericho Partners, LLC are the Appellants,

and Chicago Title Insurance Company is the Respondent.

Appellate Case No. 2017-001646

ORDER

After careful consideration of Respondent's petition for rehearing, the Court grants
the petition for rehearing, dispenses with further briefing, and substitutes the
attached opinion for the opinion previously filed in this matter. -

QLo -
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Jericho State Capital Corp. of Florida, Plaintiff,
V.

Chicago Title Insurance Company, Defendant,
AND

Lynx Jericho Partners, LLC, Plaintiff,

V.

Chicago Title Insurance Company, Defendant,

Of whom Jericho State Capital Corp. of Florida and Lynx
Jericho Partners, LLC are the Appellants,

and Chicago Title Insurance Company is the Respondent.

Appellate Case No. 2017-001646

.~ Appeal From Horry County
Karl A. Folkens, Special Referee

| Opinion No. 5731
| Heard February 6, 2020 — Filed June 10, 2020
Withdrawn, Substituted, and Refiled October 7, 2020

AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED

Fred B. Newby, Sr., and C. Scott Masel, both of Newby
Sartip & Masel LLC, of Myrtle Beach, for Appellants.
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Demetri K. Koutrakos, of Callison Tighe & Robinson,
LLC, of Columbia, for Respondent.

HILL, J.: We are presented with the question of whether a reservation of a right-of-
way on an official county map—as authorized by section 6-7-1220 of the South
Carolina Code (2004) and a county ordinance—constitutes a defect in or
encumbrance on the title to the affected land or renders its title unmarketable so as
to come within the coverage of two title insurance policies. Based on the specific
circumstances of this case, we hold it does. We further conclude none of the policies'
coverage exclusions apply. We therefore reverse the order of the special referee
granting Chicago Title Insurance Company (Chicago Title) summary judgment as
to Jericho State Capital Corporation of Florida's (Jericho's) and Lynx Jericho
Partners, LLC's (Lynx Jericho's) (collectively Appellants) claims for breach of
contract. We affirm, however, the order granting summary judgment to Chicago
Title on Appellants' bad faith claim.

I. FACTS

South Carolina law allows counties and municipalities to "establish official mapsto
reserve future locations of any street, highway, or public utility rights-of-way, public
building site or public space open for future public acquisition and to regulate
structures or changes in land use in such rights-of-way, building sites or open
spaces.” § 6-7-1220. In 1999, the Horry County Council established an officialmap
by passing Ordinance 107-98 or the Official Map Ordinance (Ordinance).

The Ordinance created the official map to "show the location of existing or proposed
public streets, highways and utility right-of-ways, public building sites and public
open spaces.”" The Ordinance further provided that after the official map was
adopted, "no building, structure, or other improvement, shall hereinafter be erected,
constructed, enlarged or placed within the reservation area . . . without prior
exemption or exception . . . ." The purpose of the Ordinance and the official map
was to provide for the public welfare and Horry County's financial convenience by
"designating and reserving" such locations. The Ordinance established a procedure
for landowners to appeal land use restrictions and provided a criminal penalty for
violating the Ordinance. Later in 1999, Horry County created the index map, which
included the proposed locations for segments of the Carolina Bays Parkway.
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In 2002, Horry County Council adopted Ordinance 88-202 (the 2002 Amendment),
which amended the official map to add "the right-of-way identified as Alternative 1
for the proposed Carolina Bays Parkway . . . as shown in the document entitled
'Carolina Bays Parkway, Phase V FEIS Conceptual Roadway Plans." The roadway
plan was attached to the 2002 Amendment, and the amended index map showed the
Parkway bisecting the property at issue in this appeal and crossing the intracoastal
waterway. Both the Ordinance and the 2002 Amendment were recorded with the
Register of Deeds and indexed under Horry County.

In 2006, Peachtree Properties of North Myrtle Beach, LLC (Peachtree) purchased
131.40 acres in Horry County (the Property), which it planned to develop as a
residential subdivision along the waterway, from the McClam family for
$22,500,000. Peachtree financed the purchase with two mortgage loans, granting a
first mortgage to R.E. Loans, LLC (REL) and a second mortgage to Jericho. Both
REL and Jericho received title insurance from Chicago Title. The title insurance
policies are printed on the 1992 standard form of the American Land Title
Association and contain the following identical language and provisions:

SUBJECT TO THE EXCLUSIONS FROM
COVERAGE, THE EXCEPTIONS FROM COVERAGE
... AND THE CONDITIONS AND STIPULATIONS,
CHICAGO TITLE INSURANCE COMPANY . . .
insures, as of Date of Policy . . . against loss or damage . . .
sustained or incurred by the insured by reason of: . ..

Hkok

2. Any defect in or lien or encumbrance on the title;
3. Unmarketability of the title . . ..

In 2007, Peachtree defaulted on its loans. Jericho foreclosed, successfully bid on the
Property at sale, and received a master's deed subject to the REL mortgage. In 2009,
the South Carolina Department of Transportation (SCDOT) filed an eminent domain
action against Jericho to take 10.18 acres of the Property for the Carolina Bay
Parkway. Meanwhile, for reasons not pertinent here, the REL mortgage was assigned
to Lynx Jericho. In 2014, a jury awarded Jericho and Lynx Jericho $2.1 million as
just compensation for the taking. During the five-year condemnation litigation,
Jericho and Lynx Jericho submitted title insurance claims to Chicago Title, which
Chicago Title denied.
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In response to the denial of coverage, Jericho and Lynx Jericho sued Chicago Title
for breach of contract, breach of the covenant of good faith and fair dealing, and bad
faith refusal to pay insurance benefits. The cases were consolidated and referred to
the special referee, who heard arguments on the parties' cross motions for summary
judgment and conducted the proceedings expertly. The special referee denied
Appellants' motion for summary judgment and granted Chicago Title summary
judgment, ruling: 1) the Ordinance did not create a defect or encumbrance on the
Property; 2) the Ordinance did not make title to the Property unmarketable; 3)
exclusions 1, 2 and 3(d) barred coverage; and 4) Chicago Title did not act in bad
faith by contesting Appellants' claims. This appeal followed.

II. STANDARD OF REVIEW

We review grants of summary judgment using the same yardstick as the trial court.
Woodson v. DLI Props., LLC, 406 S.C. 517, 528, 753 S.E.2d 428, 434 (2014). We
view the facts in the light most favorable to Appellants, the non-moving parties, and
draw all reasonable inferences in their favor. NationsBank v. Scott Farm, 320 S.C.
299, 303, 465 S.E.2d 98, 100 (Ct. App. 1995). Chicago Title is entitled to summary
judgment only if "there is no genuine issue as to any material fact". Rule 56(c),
SCRCP. Summary judgment is a drastic remedy to be invoked cautiously and must
be denied if Appellants demonstrate a scintilla of evidence in support of their claims.
Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009).

III. COVERAGE UNDER THE TITLE INSURANCE POLICIES

A. General considerations regarding title insurance policy coverage

Title insurance is designed to protect a real estate purchaser or mortgagee against
defects in or encumbrances on the title; the purpose of title insurance is to "place the
insured in the position he thought he occupied when the policy was issued." Pres.
Capital Consultants, LLC v. First Am. Title Ins. Co., 406 S.C. 309, 316, 751 S.E.2d
256, 260 (2013). "Title insurance, instead of protecting the insured against matters
that may arise during a stated period after the issuance of the policy, is designed to
save him harmless from any loss through defects, liens, or encumbrances that may
affect or burden his title when he takes it." Firstland Vill. Assocs. v. Lawyer's Title
Ins. Co.,277 8.C. 184, 186, 284 S.E.2d 582, 583 (1981) (quoting Nat'l Mortg. Corp.
v. Am. Title Ins. Co., 261 S.E.2d 844, 84748 (N.C. 1980)); see also Loflin v. BMP
Dev., LP, 427 S.C. 580, 595-96, 832 S.E.2d 294, 302 (Ct. App. 2019). One court
has well explained:
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The sole object of title insurance is to cover possibilities
of loss through defects that may cloud the title Some
defects will be disclosed by a search of the public transfer
records; others will be disclosed only by a physical
examination or a survey of the property itself. Often the
existence of title defects will depend upon legal doctrines
and judicial interpretations of various applicable statutes.
Since the average purchaser has neither the skill nor the
means to discover or protect himself against the myriad of
defects, he must rely upon an institution holding itself out
as a title insurer.

United States v. City of Flint, 346 F. Supp. 1282, 1285 (E.D. Mich. 1972).
As a leading commentator notes:

[T]itle insurance policies usually cover risks arising from

errors in title examination, some known defects, defects -
that would be disclosed by examination, and some

undisclosed defects that would remain hidden even after

competent examination of public records . . . . In that

sense, title insurance is "all-risks" coverage, under which

"a loss must fall within the basic description of the covered

peril—such as a "defect in or a lien or encumbrance on the

title"—and not be within any explicit exclusions.

11A Maldonado et al., Couch on Ins. § 159:20 (3d ed. 2019) (footnotes omitted).

We interpret the language of title insurance policies like other contracts and enforce
plain and unambiguous language as written, giving the words their common
meaning. Williams v. Gov't Ins. Co. (Geico), 409 S.C. 586, 594, 762 S.E.2d 705, 709
(2014). Whether coverage exists under an insurance policy is a matter of law. Id. at
593,762 5.E.2d at 709. The insured bears the burden of proving its claim falls within
the policy's coverage. Gamble v. Travelers Ins. Co., 251 S.C. 98, 103, 160 S.E.2d
523, 525 (1968).
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B. Defect, lien, or encumbrance

The policies insure Appellants from damages incurred by any "defect in or lien or
encumbrance on the title." Appellants assert the Ordinance caused a defect in or
encumbrance on the title because it created a third-party interest in the Property in
favor of the County, which burdened the land and depreciated its value. We agree.

'The policies do not define the term "encumbrance," but we have. An early case,
noting encumbrance was a catch-all term found in English conveyances, defined it
as any weight on the land that lowers its value without conflicting with passing of
the fee. Grice v. Scarborough, 29 S.C.L. (2 Speers) 649, 652-53 (1844). More recent
decisions have said the same thing in different ways, defining an encumbrance as "a
right or interest in the land granted 'which may subsist in third persons to the
diminution in value of the estate although consistent with the passing of the fee.™
Truck S., Inc. v. Patel, 339 S.C. 40, 48, 528 S.E.2d 424, 428-29 (2000) (quoting
Martin v. Floyd, 282 S.C. 47, 51, 317 S.E.2d 133, 136 (Ct. App. 1984)); see also
Pres. Capital Consultants, LLC, 406 S.C. at 316, 751 S.E.2d at 259 ("[D]efects for
which title insurance policies provide coverage may generally be defined as liens
and encumbrances that result in a loss in the title's value."). An encumbrance is a
burden on the land that is adverse to the landowner's interest and impairs the value
of the land but does not defeat the owner's title. Butler v. Butler, 67 S.C. 211, 45
S.E. 184, 185 (1903); see 21 C.J.S. Covenants § 18 (2020) ("[A]n 'encumbrance’ is
any right or interest held by someone other than the grantee or grantor which
diminishes the value of the estate but not so much that it leaves the grantee with no
title at all. That is, an 'encumbrance,’ within the meaning of a covenant against
encumbrances, is any interest in a third person consistent with a title in fee in the
grantee, if such outstanding interest injuriously affects the value of property or
constitutes a burden or limitation upon the rights of the fee title holder." (footnotes
omitted)).

The Ordinance described the location of the highway as a "right-of-way," and
defined "right-of-way" as "land reserved. . . for aroad." The Ordinance declared its
intention to "reserve" future locations of highways and proscribed any use of the
Property that would interfere with the County's future acquisition of the highway
parcel, and the Ordinance and amended map showing the location of the proposed
highway were publicly recorded. As Chicago Title argues, the Ordinance allowed
affected property owners to appeal their property's inclusion on the map, but that
-proves Appellants' point that the Ordinance encumbered the Property.

Ordinances may regulate land use without encumbering title, but the Ordinance here
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went beyond regulating use and created a third-party interest in the property in favor
of the County. The enabling statute separates the concept of right-of-way from land
use. See § 6-7-1220 (noting one purpose of official map is to "regulate structures or
changes in land use in such rights-of-way"). We agree with Appellants that the
Ordinance, including its provisions regarding the appeal procedures and penalties
for violations, constituted an encumbrance within the meaning of the policy
coverage. Although Chicago Title is correct that the Ordinance did not create a right-
of-way, the policy coverage turns not on whether the Ordinance created a legal right-
of-way but whether it created a defect or encumbrance.

We find the Ordinance similar to the acquisition map at issue in Ascot Homes, Inc.
v. Lawyers Mortgage & Title Co., 237 N.Y.S.2d 179, 180-81 (N.Y. Sup. Ct. 1962).
There, a 1949 county map marked a strip of certain land for public acquisition. When
Plaintiff purchased the land in 1960, he applied to the zoning authority for a building
permit. The permit was denied because, without the marked strip, plaintiff's lot was
not large enough to meet setback requirements. When plaintiff then tried to sell the
land, a purchaser refused to close, citing the map. Plaintiff's title insurer denied his
claim, pointing to the exclusion from coverage for "[z]oning restrictions or
ordinances imposed by any governmental body." The court, however, held plaintiff's
loss was covered because the acquisition map qualified as a lien or encumbrance not
excepted by the policy.

Ascot Homes is cited in a standard title insurance law treatise. Palomar, Title
Insurance Law §§ 5.9, 6.3, 6.9 (2020 ed.). It has also been analyzed in a work
published by the drafter of the policy forms and language at issue here. Nielsen, Title
and Escrow Clams Guide § 11.1.5 (American Land Title Association, 2020). The
analysis describes the import of Ascot Homes in detail and contends the decision
prompted a 1970 change in the standard title insurance policy language to allow
coverage for eminent domain as long as the "notice of the exercise thereof" appeared
in the public records as of the date of the policy (this same language appears in
Exclusion 2 of the policy here, as we later discuss in section IV.B). Yet, as the author
points out, the acquisition map in Ascot Homes "did not 'exercise' the condemnation
power," so its relationship to eminent domain coverage isinapposite. Id. Like the
map in Ascot Homes, the Ordinance here is a different creature than an eminent
domain proceeding, but it is still a defect or encumbrance triggering coverage.

Chicago Title also argues the policies provide no coverage to Appellants because a
title examination of the subject property would not have revealed the Ordinance or
map. We can find no support for this position in the policy. The coverage the policy
promises is not limited to what a title examination reveals. The policy does not
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define a covered defect, lien, or encumbrance as something that can only exist if it
resides in the chain of title.

According to Chicago Title, a ruling that the Ordinance constitutes a defect, lien, or
encumbrance will saddle real estate lawyers and title abstractors with the risk of
liability for title defects that cannot be found in the chain of title. We are confident
real estate practitioners know how to draft explanations of and exceptlons to their
title opinions. And this appeal is not about the scope of title opinions but the scope
of coverage of a title insurance policy. Chicago Title may wish to shift the risk of
loss to real estate lawyers or others, but that is not where the policy here places it.

The special referee warned that if the map and Ordinance constituted a defect, lien,
or encumbrance, the entire world of warranty deeds would be upended. We find no
justification for such a dystopian view. When Appellants bought the Property, the
sellers presumably had notice of the map and the Ordinance showing the county's
plan to build a highway through the Property, for the Ordinance declared that a "letter
of notification" of the public hearing would be sent to all "property owners whose
property lies within an area to be reserved for public use." Whether the sellers had a
duty to disclose this knowledge to Appellants—and whether, if they did not disclose
it, their silence violated any warranties they gave in the deed—are not questions
before us.

We conclude the Ordinance constituted a defect and an encumbrance. We therefore
reverse the special referee's grant of summary judgment to Chicago Title as to this
issue.

C. Unmarketability of title

The policies define unmarketability of title as "an alleged or apparent matter
affecting the title to the land, not excluded or excepted from coverage, which would
entitle . . . the insured mortgage to be released from the obligation to purchase by
virtue of a contractual condition requiring the delivery of marketable title." This
opaque definition—a model of circularity—is unenlightening. We are confident,
though, that a purchaser who discovered a portion of the real estate he was about to
buy purportedly in fee simple absolute had been reserved by ordinance in favor ofa
governmental right-of-way may be entitled to rescind the sale. "To be marketable, a
title need not be flawless. Rather, a marketable title is one free from encumbrances
and any reasonable doubt to its validity. It is a title which a reasonable purchaser,
well-informed as to the facts and their legal significance, is ready and willing to
accept.” Gibbs v. G.K.H., Inc., 311 S.C. 103, 105, 427 S.E.2d 701, 702 (Ct. App.
1993).

APPENDIX 2142




Delivery of marketable title requires title be free of not only defects and
encumbrances but also the reasonable probability of litigation. Sales Int'l Ltd. v.
Black River Farms, Inc., 270 S.C. 391, 398, 242 S.E.2d 432, 435 (1978) (providing
a "reasonable probability of litigation" renders title unmarketable). The Ordinance
created a reasonable probability of litigation concerning the title because the right-
of-way was reserved for acquisition, making future condemnation reasonably
probable.

The Ordinance differs frem land use and zoning regulations, which can restrict
development and impose an economic burden on the owner but do not create a third-
party interest in property. See McMaster v. Strickland, 305 S.C. 527, 530,409 S.E.2d
440, 442 (Ct. App. 1991) (holding wetlands designation did not render title
unmarketable); Patel, 339 S.C. at 49, 528 S.E.2d at 429 ("Because the wetland
designation does not render the title unmarketable, Patel cannot rescind the contract
based upon an encumbrance."); Martin, 282 S.C. at 52, 317 S.E.2d at 136 ("While
marsh or water might be a burden upon property, it is certainly not a lien, easement,
or a right existing in a third party."). We recognize the Ordinance resembled zoning
and other land use tools, given it was to be enforced by the zoning administrator and
the enabling statute described the official maps as "instruments of land use control."
§ 6-7-1220. In substance, though, the Ordinance created a third party interest in the -
property and is so foreign from typical land use measures that there is no genuine’
issue of material fact that it rendered Appellant's title unmarketable.

A marketable title is one free from doubt and any reasonable threat of litigation.
Unmarketability cannot be based on just any doubt or defect, for almost any title can
be flyspecked. But if the doubt is an objectively reasonable one concerning a material
defect, then the title is unmarketable. A material defect is one that interferes or
conflicts with the rights and incidents of title—the insured's fee simple absolute's
"bundle of rights"—to the extent that an ordinary and prudent purchaser would not
buy the title, or only buy it at a discount reflecting the defect. 1 Palomar, Title Ins.
Law § 5.7 (2019 ed.). This meshes with the policy definition of marketability, which
explains coverage extends to any "alleged or apparent" matter affecting title.

Chicago Title argues the Ordinance did not affect marketability of the title because
it only regulates use of the Property. We conclude, however, that the Ordinance
interferes with the insured's title because it limits the rights and incidents of
ownership. It is true that matters that affect only the use of land are not title matters,
but it does not follow that a matter that affects use cannot also affect title. /d. No one
would contend, for example, that a covenant restricting use does not also affect title
and, therefore, marketability. Because the Ordinance created an interest in the land
by reserving a right-of-way and restricting use of the reserved land, we conclude
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it diminished the owner's bundle of rights and, consequently, affected title. And the
diminishment was enough to cause a reasonable buyer to decline or discount a sale
for a price less than what an unclouded title would demand on the market.

There is no factual dispute the Ordinance created a reasonable probability of
litigation, thereby making the title unmarketable as a matter of law. The Ordinance,
which, again, was publicly recorded, reserved the future site of the highway and took
steps to minimize the County's future acquisition costs. Although we agree with
Chicago Title that in general all landowners are at risk of eminent domain
proceedings at any given time, the County's intent and preliminary steps set forthin
the Ordinance foreshadowed a reasonable probability of condemnation. Black River
Farms, Inc., 270 S.C. at 398, 242 S.E.2d at 435 (mere possibility or remote
probability of litigation is not sufficient to make title unmarketable). Therefore, we
hold the Ordinance rendered Appellants' title unmarketable and reverse the special
referee's grant of summary judgment to Chicago Title.

IV. EXCLUSIONS FROM COVERAGE

In deciding whether a policy exclusion bars coverage, the burden of proof flips: the
insurer must prove the exclusion applies. Owners Ins. Co. v. Clayton, 364 S.C.555,
560, 614 S.E.2d 611, 614 (2005) ("Insurance policy exclusions are construed most
strongly against the insurance company, which also bears the burden of establishing
the exclusion's applicability.").

A. Exclusion 1

In relevant part, Exclusion 1 bars coverage for losses arising by reason of:

Any law, ordinance or governmiental regulation (including
but not limited to building and zoning laws, ordinances, or
regulations) restricting, regulating, prohibiting or relating
to (i) the occupancy, use or enjoyment of the land . . ..

In granting Chicago Title summary judgment, the special referee ruled Exclusion 1
excluded coverage because the Ordinance merely affected the use of the land. As we
have just discussed, the Ordinance related to and affected the title of the land, not just
its use. Exclusion 1 therefore does not apply as a matter of law. We reverse the
special referee's grant of summary judgment to Chicago Title as to this issue.

B. Exclusion 2

Exclusion 2 bars coverage for losses arising by reason of:
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Rights of eminent domain unless notice of the exercise
thereof has been recorded in the public records at Date of
Policy, but not excluding from coverage any taking which
has occurred prior to the Date of Policy which would be
binding on the rights of a purchaser for value without
knowledge.

Neither Appellants nor Chicago Title claim the Ordinance constitutes an eminent
domain action, and Appellants are not seeking coverage for the 2009 condemnation
action, which began after the effective date of the policies. The special referee noted
the exclusive procedure for eminent domain in this state is the Eminent Domain
Procedure Act, S.C. Code Ann. §§ 28-2-10 to -510 (2007 & Supp. 2018). But this
misses the mark. Appellants are not seeking recovery of loss for the 2009
condemnation action but for loss the Ordinance caused to the value of their title when
they took it in 2007. Appellants contend these losses exceed and are different in kind
from those sought in the condemnation action. Therefore, Exclusion 2 does not apply,
and the special referee erred in granting Chicago Title summary judgment based on
Exclusion 2.

Chicago Title maintains that if the Ordinance constitutes a "defect, lien, or
encumbrance” then it necessarily also constituted a taking for which Exclusion 2
excludes coverage. We see several flaws in this logic, the fundamental one being the
false equivalency between an encumbrance and a taking. We doubt Chicago Title
means that every encumbrance is also a taking, but that is the cul-de-sac where its
argument leads.

The issue of whether an Ordinance reserving of a right of way on an official county
map adopted pursuant to § 6-7-1220 constitutes a taking has not been decided in
South Carolina and is not before us now. The special referee did not rule on the issue.
Neither Appellant nor Chicago Title filed a motion to reconsider requesting the
Special Referee to make such a ruling, nor have they appealed on this ground.
Accordingly, this issue is not preserved for our review. See Pye v. Estate of Fox, 369
S.C. 555, 564, 633 S.E.2d 505, 510 (2006) ("It is well settled that an issue cannot be
raised for the first time on appeal, but must have been raised to and ruled upon by
the trial court to be preserved.").

C. Exclusion 3(d)

Exclusion 3(d) excludes éoverage for "[d]efects, liens, encumbrances, adverse
claims or other matters . . . attaching or created subsequent to Date of the Policy."
The Ordinance and the 2002 Amendment were filed years before the effective date
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of the policies, and therefore clouded the title as of the Date of the Policy. The special
referee therefore erred in finding this exclusion applied.

Parties to title insurance contracts are free, within the bounds of public policy, to
allocate risks as they see fit. Chicago Title's inability to pigeonhole this unique
Ordinance into an exclusion to coverage is unsurprising. Real estate investors buy
title insurance to protect against such unforeseen "off the record" risks. Old soldiers
say it is the bullet you never hear that kills you, and the fundamental idea behind title
insurance is to cover rather than exclude unforeseen and unknown risks; otherwise,
title insurance would not provide the peace of mind it touts.

V. BAD FAITH

/-

The special referee ruled Chicago Title had a reasonable, good faith basis for
contesting Appellants' claims. We agree.

Appellants' bad faith cause of action fails because they did not demonstrate Chicago
Title acted unreasonably in denying Appellants' claims. See Crossley v. State Farm
Mut. Auto. Ins. Co., 307 S.C. 354, 359, 415 S.E.2d 393, 396-97 (1992) ("The
elements of a cause of action for bad faith refusal to pay first party benefits under a
contract of insurance are: (1) the existence of a mutually binding contract of
insurance between the plaintiff and the defendant; (2) refusal by the insurer to pay
benefits due under the contract; (3) resulting from the insurer's bad faith or
unreasonable action in breach of an implied covenant of good faith and fair dealing
arising on the contract; (4) causing damage to the insured."). The unusual nature of
the Ordinance presented close policy interpretation issues. Chicago Title had a
reasonable basis for denying the claims, and we affirm summary judgment to them
as to this issue. BMW of N. Am., LLC v. Complete Auto Recon Servs., Inc., 399S.C.
444, 453, 731 S.E.2d 902, 907 (Ct. App. 2012) ("[W]here an insurer hasa
reasonable ground for contesting a claim, there is no bad faith.").

VI. CONCLUSION

Accordingly, we affirm the special referee's grant of summary judgment to Chicago
Title on Appellants' cause of action for bad faith, but we reverse the grant of
summary judgment to Chicago Title on Appellants' remaining claims and remand to
the special referee for proceedings consistent with this opinion. Appellants have not
appealed, and we therefore do not address, the grant of summary judgment to
Chicago Title on Appellants' breach of covenant of good faith and fair dealing claim.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
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WILLIAMS and KONDUROS, JJ., concur.
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