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Judge Culbertson’s July 31, 2018 Order filed on August 1, 2018
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FORM 4 =

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE 9
COUNTY OF HORRY - CASE NUMBER 2017CP2605913 8
IN THE COURT OF COMMON PLEAS ' : <
John Kennedy » - ‘Police Department Myrtle John Pederson g
Beach Amy Prock ~

Angela Kegler §

B

PLAINTIFF(S) DEFENDANT(S) o
Attorney for: [ Plaintiff [ Defendant P

Submitted by: Clerk Of Court O Self-Represented Litigant NE

DISPOSITION TYPE (CHECK ONE)
L JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [] See Page 2 for additional information.
O

. ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; [0 Rule 41(a), SCRCP (Vol. Nonsuit);
[dRule 43(k), SCRCP (Settled); [ Other:
O  ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; [1 Badkruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or O Other:

modify arbitration award;
O STAYED DUE TO BANKRUPTCY
O  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
O Affirmed; O Reversed; O Remanded; [ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, 'I‘RIEUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [0 Sec attached order; (formal order to follow) X Statement of Judgment by the Court:
ORDER INFORMATION '

- S¥31d NOWWOD - AHHOH - Wd +0:2k L0 Bn

Q)
Defendant's Motion/Dismiss is GRANTED. 3
m
. H:
This order [X] ends [ does not end the case. P
Additional Information for the Clerk: =
9]
o 1l
INFORMATION FOR THE JUDGMENT INDEX >
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If thége
is no judgment information, indicate “N/A” in one of the boxes below. 2
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled ©@
(List name(s) below) (List name(s) below) (List amount(s) below)
N/A N/A N/A

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form
may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional
taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title
abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2148 7/31/2018
Circuit Court Judge Judge Code Date

CPFORM4Cm
SCCA-SCRCP Form 4C (Revised 2/17)



For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attomey § box onl, to attorneys of record or
to parties (when appearing pro se) as follows:

Aaron Vernon Wallace 4400 North Main Stfcet Coluﬁ_lbia, sC . Dirk L. Aydlette IIT 900 EImwood Ave Suite 100 Columbia,
29203 SC 29201
‘Donald Gist PO Box 30007 Columbia, SC 29230

- Nd v0:g} 10 Bny 8102 - 3114 ATTVOINOY.LO3 13

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter-Grace Hurley A Renee N. Elvis - Clerk of Court
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

€169092d0.L1L0c#3SVD - SV3T1d NOWWOD - AHHOH

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 2/17)



Horry Common Pleas

Case Caption: John Kennedy , plaintiff, et al VS Police Department Myrtle Beach ,
defendant, et al
Case Number: 2017CP2605913

Type: Order/Form 4

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2018-08-01 10:15:48 page 3 0f 3

o 5
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Judge Culbertson’s Oct 3, 2018 Order filed Oct 4, 2018

A



FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
--COUNTY OF HORRY

IN THE COURT OF COMMON PLEAS CASE NO.. 2017CP2605913

John Kennedy - . City of Myrtle Beach

E T Police Department, et al.
“PLAINTIFE(S) : DEFENDANT(S)
Attorney for : [_] Plaintiff ] Defendant
Submitted by: Benjamin H. Culbertson, Presiding Judge - - or :
[C] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [[] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [ ] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [ ] Bankruptcy;
] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

O O 8 O

O O

[ Affirmed; [ Reversed; ] Remanded [J other

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

JURY VERDICT. This action came before the court for a: trial by jury. The issues have been

The issues have been tried or heard and a decision rendered. M see Page 2 for additional information.

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) M Statement of Judgment

by the Court:

Plaintiff's Motion for Reconsideration is GRANTED to the extent that the Court's Form 4 Order
granting the Defendants' Motion to Dismiss is set aside. The Defendants' Motion to Dismiss is

to be rescheduled for another hearing, de novo. See page 2.

(This motion is decided on briefs without oral arguments.)

ORDER INFORMATION

This order [] ends B does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

(List name(s) below) (List name(s) below) Enrolled

Judgment in Favor of Judgment Against Judgment Amount To be

(List amount(s) below)

N/A N/A $ N/A

- If applicable, describe the property, including tax-map information and address, referenced in the order:

RoA- 7

£165092d0L102#3SVD - SYITd NOWWOD - AHHOH - NV S5 11 ¥0 190 8102 - @31Id ATTvOINOYLO3 T3



The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. '

Note: Title abstractors and researchers should refer to the official court order for judgmeiit details. .
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2148 October 3, 2018

~ Benjamin H. Culbertson, Circuit Court Judge © Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of- ,20 to attorneys of record or
to parties (when appearing pro se) as follows:

Donald Gist ‘ Dirk L. Aydlette
Aaron Wallace

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT
Court Reporter: None

E-Filing Note: In E-Filing counties, the_déte of Entry of Judgm‘ent is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

The defendants' Motion to Dismiss was heard and ruled upon by the court on 8/1/2018. The
plaintiff's attorney was not present and did not participate in the hearing. The defendants’
motion was granted by the court.

In his Motion for Reconsideration, the plaintiff's attorney argues that he did not receive
notice of the motion hearing for 8/1/2018. However, a review of the e-filing records indicates
that the Horry County Clerk of Court published the motion roster on 7/6/2018.
Notwithstanding publication of the roster, the defendant does not address the plaintiff's lack
of notice of the motion hearing but, rather, reargues the grounds supporting his motion as
he did at the motion hearing on 8/1/2018.

Since the court granted the defendants' Motion to Dismiss without prejudice and, since the
plaintiff did not participdte in the hearing (notwithstanding the Clerk of Court's publication
of the motion roster on 7/6/2018), the Court finds that the ends of justice would be better
served by rescheduling the defendant's Motion to Dismiss for another hearing, de novo.

| ] et §
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Horry Common Pleas

Case Caption: John Kennedy VS Police Department Myrtle Beach , defendant, et
al )

Case Number: 2017CP2605913

Type: Order/Other

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2018-10-03 11:52:23 page 3 0of 3
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Judge Culbertson’s April 25,2019 Order
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STATE OF SOUTH CAROLINA -
IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ’
John Kennedy, C.A. No. 2017-CP-26-05913
Plaintiff, v
ORDER ON DEFENDANTS'
vs. MOTION TO DISMISS

City of Myrtle Beach Police Department,
and Amy Prock, Angela Kegler, and John
Pederson (In their Individual Capacities),

Defendants.

N N N N N N N N N’ e N N N N’ N N

This is an employméﬁt law aétion alleging breach of contract, bfeach of contract
accompanied by fraud, and civil conspiracy. Plaintiff is a former police officer who was
terminated by the City. The defendants filed a motion for judgment on the pleadings. The motion

" came before the court on Afﬁril 23, 2019. Defense counsel was pfesent. Additionally, both sides
briefed the court on the relevant issues. Having considered thé legal arguments of the parties, the
court grants the motion and dismisses this action with prejudice.

All three of Plaintiff’s claims —breach of contract, breach of contract accompanied by a

€165092d04102#3SYD - SY3d NOWWOO - AHHOH - NV $S:8 S2 Jdv 6102 - 3114 ATIVIINOHLOT 13

fraudulent act, and civil conspiracy — turn on the issue of whether he was employed an at-will.
Clearly he was. The City operafes under a council-manager form of government. Todd v. Smith,
1305 8.C. 227, 231, 407 S.E.2d 644, 646 (1991) (“the City of Myrtle Beach has elected to adopt
the council/manager form of ’govemfﬁent”). Hiring and firing authority in a council-manager
form of govemmént restslin the City Manager under S.C. Code § 5-13-90(1). Dew v. City of
Florence, 279 S.C. 155, 161, 303 S.E.2d 664, 667 (1983) (citing South Carolina Code § 5-13—
90(1) which “allows the City Man‘ager in a council-manager form of government to dismiss any

City employee “for the good of the municipality’). “Every court that has considered [§ 5—13—

R o ||



90(1)] has held that this statutory provision means that employees 1n municipalities with the
council-manager form of government serve-at the will and pleasure of the City.” Lamond v. City
 of Myrtle Beach, 1991 WL 433750, at *1 (S.C. Com. PL Oct. 25, 1991) (collecting cases and
specifically holding that City of Myrtle Beach employees are employed at-will); Dew v. City of
Florence, 279 S.C. 155, 161-162, 303 S.E.2d 664 (1983); Bunting v. City of Columbia, 639 F.2d
1090, 1093-1094 (4th Cir. 1981) (under § 5-13-90(1) “city employees . . . hold their positions at
 the will and pleasure of the city”); Mills v. Leath, 709 F.Supp. 671, 674(D.S.C. 1981) (“Courts
have consistently interpreted [§ 5-13-90(1)] as providing only for at-will employment of
municipal employees.”); Bane v. Ciiy of Columbia, 480 F.Supp. 34, 37-38 (D.S.C. 1979).

| The plaintiff in Lamond made the same arguments Plaintiff makes here: that he could
have a contract based on oral assurances or the City’s policies. Lamond rejected those arguments
because “[a]ny [oral] assurance . . . was contrary to Section 5-13.—9(3(1)” and held that even if the
City’s policies could arguably alter at-will eniployment, “state statutory law and case law support
the conclusion that employees of the city of Myrtle Beach are at-will employees” as a matter of

law. Id. The City’s Code of Ordinances conform to state law. City of Myrtle Beach Code of

€165092d0.102#3SVD - SY3Td NOWINOD - AHHOH - WV ¥S:8 G2 4dvY 6102 - 3114 ATIVOINOHLOT 13

Ordinances Section 2-81(b) (“The city has a policy that all employment status is ‘at will’, with
the exception of judges under the unified court system.”). Thus, as a matter of law, City
employees are employed at-will.

Turning then to Plaintiff’s claims, he clearly cannot assert breach of contract or breach
with fraud because at-will employment cannot be the basis for such claims. Allegro, Inc. v.
Scully, 418 S.C. 24, 35, 791 S.E.2d 140, 146 (2016), reh'g denied (Oct. 26, 2016) (where “there
is nothing to suggest this was anything other than an at-will reiationship,” there is “no contract

on which [Plaintiff] can predicate [hi]s claims of breach of contract and breach of contract

o 2~



accompanied by a frandulent act.”); Hudson v. Zenith Eﬁgrdvi"hg Co., 273 S.C. 766, 769, 259
S.E.2d 812, 813 (1979) (“The termination of employment af will by either party does not
normally give rise to a cause of action for breach of contract.”).
Plaintiff’s conspiracy claim against the City and John Pederson is barred because an at-
will employee cannot sue the entity that employed him or the de_cisionmak_er who fired him.
| Angus v. Burroughs & Chapin Co., 358 S.C. 498, 596 S.E.2d _6'7 (2004) (dismissing former at-
will county employee's civil conspiracy claim brought against county council members in
individual capacity who voted to terminate plaintiff’s employment because they cannot be sued
for doing what the at-will doctrine giVes them the right to do) (“Angus I”") (affirmed in pertinent
part by Angus v. Burroughs & Chapin Co., 368 S.C. 167, 628 S.E.2d 261, 262 (2006) (“Angus
1I”)); accord, Brailsford v. Wateree Cmty. Action, Inc., 135 F. Supp. 3d 433, 450 (D.S.C. 2015)
(Angus I stands for the proposition “that an at-will employee cannot sué his employer, or anyone
acting within his authority on behalf of his employer, for civil conspiracy arising out of his
termination”); see also, S.C. Code § 5-13-90(1) (city manager empowered to terminate
employees).
Moreover, as a police officer, Plaintiff was a public official. State v. Bridgers, 329 S.C.
11, 16, 495 S.E.2d 196, 198 (1997) (collecting cases and stating that “city police officers are . . .
public officials™); Saxton v. Town of Irmo Police Dep't, 2016 WL 1178201, at *3 (D.S.C. Mar.
28, 2016) (“it is clear that the [police officer] Plaintiff is in fact a public official”); McClain v.
Arnold, 275 S.C. 282, 270 S.E.2d 124 (1980) (holding that a police officer is a public official);
Botchie v. 0'Dowd, 315 S.C. 126, 432 S.E.2d 458 (1993) (holding that a deputy sheriff was a
- public official); Gause v. Doe, 317 S.C. -39, 451 S.E.2d 408 (Ct. App. 1994) (noting that a police

officer is a public official). As an at-will public official, Angus II bars his claim against all

£165092d0.+02#3SVO - SYITd NOWWOD - AHHOH - NV ¥S5:8 G2 1dv 6102 - d3TId ATIVOINOHLOT 13
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defendants. See, Saxton, supra (dismissing termination-related conspiracy claim Abecause Angus
II held that “a public official cannot bring a civil conspiracy claim against a member of the |
public ansmg out of that public official's termination™); Reed v. Town of Williston, 2010 WL
1409427, at *10 (D.S.C. Feb. 26, 2010) (citing Angus II and stating that “lu]nder South Carolina
law a public official who is employed at-will is prohibited from suing anyone for a civil
conspiracy” relating to the termination of their employment), report and recommendation
adopted, 2010 WL 1409425 (D.S.C. Mar. 31, 2010); Brown v. City of Columbia, 2011 WL
3654472, at *1 (D.S.C. June 16, 2011), report and recommendation adopted, 2011 WL 3654468
(D.S.C. Aug. 19, 2011) (citing Angus II and holding that “[an at-will] plaintiff who is a public
official cannot maintain a civil conspiracy claim against non-employer third parties™). The fact
that the remaining defendants are also City employees is irrelevant. They are also “non-employer
third parties,” Brown, supra, because in their individual capacities they did not employ Plaintiff.
The individual defendants ﬁere are citizens of Horry County sued in their individual capacities.
Such suits are, as a matter of law, suits against merhbers of the public for they seek to impose
personal liability against the personal assets of these defendants. Because “a public official who

is employed at-will is prohibited' from suing anyone for a civil éonspiracy” Reed, supra,

€165092d0.}02#3SVO - SVITd NOWWOD - AHHOH - NV '8 G 4dY 6102 - G31I4 ATIVOINOY.LOT 1T

Plaintiff’s civil conspiracy claim fails because he was employed as an at-will public official. See
also, Hollis v. Fairfield Cty., 2014 WL 5840459, at *1 (S.C. Ct. App. Nov. 12, 2014) (Angus II
barred at-will animal control officer’s conspiracy claim over his termination because he was a
public official).

Based on the foregoiﬁg, Defendants’ motion is hereby granted and this action is

~ dismissed with prejudice.

neah 1Y
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Horry Common Pleas

- Case Caption: John Kennedy VS Police Department Myrtle Beach , defendant, et
al
Case Number: 2017CP2605913

Type: Order/Dismissal

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2019-04-24 16:15:03 page 6 of 6
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Judge Culbertson’s July 15, 2019 Order on Second Motion to
Reconsider
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry :

IN THE COURT OF COMMON PLEAS CASENO. 2017CP2605913

John Kennedy : Police Department Myrtle Beach et al
PLAINTIFF(S) A DEFENDANT(S)

. DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ |Rule 41(2),

SCRCP (Vol. Nonsuit); |_JRule 43(k), SCRCP (Settled);

I:l Other
' ACTION STRICKEN (CHECK REASON):[ ] Rule 40(j), SCRCP; [ ] Bankruptcy;

I___I Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

E] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
Affirmed; [_] Reversed; [ | Remanded;
Other .

N

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY. OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [:] See attached order (formal order to follow) || Statement of Judgment
by the Court: ' l

Plaintiff's Motion For Reconsideration is DEN.IED.

This motion is decided on briefs without oral arguments. - -

ORDER INFORMATION
This order|v’| ends D does not end the case.. _ D_See Page 2 for additional information.

€165092d0/102#3SVO - SYI1d NOWWOD - AHHOH - INY €€:01 91 I 6102 - 314 ATIVOINOHLOAT3

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 07/15/2019 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) .Page 1 0of2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

£165092d04102#3SVO - SYITd NOWWOD - AHHOH - NV €€:0} 91 INf 6102 - A3T1d ATTVOINOHLOF T3

SCRCP Form 4CE (08/31/2017) ’ ‘ Page 2 of 2
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Horry Common Pleas

Case Caption: John Kennedy VS Police Department Myrtle Beach , defendant, et
al ‘

Case Number: 2017CP2605913

Type: Order/Electronic Form 4

Presiding Circuit Court judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2019-07-15 13:22:02 page 3 of3 -
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Defendant’s-Motion to Dismiss
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A

- STATE OF SOUTH CAROLINA « -
IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ‘
John Kennedy, C.A. No. 2017-CP-26-05913
Plaintiff, :
MOTION TO DISMISS
vs. AND MEMORANDUM

City of Myrtle Beach Police Depaftment,
and Amy Prock, Angela Kegler, and John
Pederson (In their Individual Capacities),

Defendants.

N’ N N N S N N N’ N N’ N N N N N N

The defendants hereby move to-dismiss this action on the grounds that, pursuant to City of
Myrtle Beach Code of Ordinances § 2-81 (a;ttached), City employees are employed at-will as a
matter of law. Jd. In addition to Plaintiff’s at-will status barring his. claims, his conspiracy claim
fails because he has nof proijerly pled his claim.

The adoption of an ordinance is a legislative function. City of Myrtle Beachv. Juel P. Corp.,
337 S.C. 157, 522 S.E.2d 153 (Ct. App. 1999). “Therefore, [a court should] review a[n] . . .
ordinance to give it a ‘practical, reasonable and fair interpretation consonant with the purposes,
design, and policy of the lawmakers.”” Id. at 177, 522 S.E.2d at 164 (quoting Restaurant Row
Assocs. v. Horry County, 327 S.C. 383, 391, 489 S.E.2d 641‘, 645 (Ct. App. 1997)). “As with
statutes, the lJawmakers' intent embodied in an ordinance ‘must prevail if it can be reasonably
disclovered in the language used.”” Vulcan Materials Co. v. Greenville Cty. Bd. of Zoning Appeals,
342 S.C; 480, 490, 536 S.E.2d 892, 897 (Ct. App. 2000) (quoting Charleston Cty. Parks &
Recreation Comm'n v. Somers, 319 S.C. 65, 67, 459 S.E.2d 841, 843 (1995)). An agency’s

“construction of its own ordinance, the enforcement of which it is charged with, should be given

Pet 22

£165092d0.L102#3SVO - SYIT1d NOWWNOD - AHHOH - Nd 21:€ L2 unr 8102 - d31id ATIVOINOH1O313



some consideration and not overruled without cogent reason therefor.” Purdy v. Moise, 223 S.C.

298, 304-05, 75 S.E.2d 605, 608 (1953).

City of Myrtle Beach Code of Ordinances Section 2-‘81(a) provides, in pertinent part:

For the purpose of establishing general operational and
administrative policies, procedures and regulations regarding
employment, the manager may, from time to time within his
discretion, promulgate a handbook for employees and may present
the handbook for council's review. If promulgated, the handbook
shall reflect the overall legislative policies set forth herein.

Thus, the City’s employment “policies, procedures and regulations” are found in
the City’s handbook. Those policies must be in accordance with the legislative
policies set forth in the City’s Code of Ordinances.

In the next subpart, the City establishes at-will employment as its official

employment policy. City of Myrtle Beach Code of Ordinances Section 2-81(b)

provides:

The city has a policy that all employment status is "at will", with the
exception' of judges under the unified court system. "At will"
employment recognizes the right of the employee to resign at any time
without providing a reason or explanation to the organization. "At-
will" employment also recognizes the right of the city to terminate
employment at any time without providing a reason or explanation to
the employee. At will employment is terminable by either party at any
time, for any reason or for no reason at all. Nothing in the manager's
personnel handbook can change the at-will status of employment as
set forth herein, or create an expectation of a contract or continued
employment on the part of any employee. No one other than the city
manager may make any promise or assurance or enter into any
contract, whether oral or written, express or implied, that is any way
inconsistent with the policy set forth herein. Any promise, assurance
or purported contract or agreement shall be invalid and not binding
upon the city unless adopted, endorsed or agreed to in writing by the
city manager.

Id. (emphasis added). Thus, as a matter of law, City employees are employed at-will

because all of the City’s employment policies and procedures must be set forth in its

g 2.3
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handbook, which handbook must reflect the City’s policy of at-will employment-as a
- matter of law.

Plaintiff, a fonnef City police officer, asserts three causes of action. The first two
causes of action — breach of contract and breach of contract with fraudulent intent — require
the existence of more than an at-will contract as an element of the cause of action. Our
Supreme Court has made it clear that where “there is nothing to suggest this was anything
other than an at-will relatioﬁship,” there is “no ;:ontract on-which [Plaintiff] can predicate
[hi]s claims of breach of contract and breach of contract accompanied by a fraudulent act.”
Allegro, Inc. v. Scully, 418 S.C. 24, 35, 791 S.E.2d 140, 146 (2016), reh’g denied (Oct. 26,
2016); Hudson v. Zenith Engraving Co., 273 S.C. 766, 769, 259 S.E.2d 812, 813 (1979)
(“The termination of employment at will by éither party does not normally give rise to a
cause of action for breach of contract.”). |

Plaintiff alleges that he had “contractual rights pursuant to Defendant’s employment
handbook and other contractual policies and procédures providé'd to Plaintiff by Defendant.”
[Complaint § 20] Pursuant to City Code § 2-81, if the City Manager elected to promulgate a
handbook, it must reflect the City’s at-will employment policy. “Nothing in the manager's
personnel handbook can change the at-will status of employment as set forth herein, or create
an expectation of a contract or continued employment 6n the paﬁ of any employee.” City
Code §2-81(b). And if fhe C}ty Manéger promulgates a handbook — and thé. parties agree he
has — it alone provides the policies, procedures and regulations regarding Plaintiff’s
employment. Thus, Plaintiff has not alleged a viable claim that he was more than an at-will

employee and his first two causes of action fail as a matter of law.

Dot M
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Plaintiff’s third cause of action is for civil conspirady-. First, neither the City, nor thé
decisionmakers who terminated Plaintiff’s ‘employment, are subject to suit for civil
A ‘conspiracy because Plaintiff was an at-will empioyee. Angus v. Burroughs & Chapin Co.,
358 S.C. 498, 596 S.E.2d 67 (2004) (dismissing former at-will county employee's civil
conépiracy claim brought against county council members in individual capacity who voted
to terminate plaintiff’s empldyment because they cannot be sued for doing what the at-will
doctrine gives them the right to do) (“Angus I”) (affirmed in pertinent part by Angus v.
Burroughs & Chapin Co., 368 S.C. 167, 628 S.E.2d 261, 262 (2006) (“Angus I1)); accord,
- Brailsford v. Wateree Cmty. Action, Inc., 135 F. Supp. 3d 433, 450 (D.S.C. 2015) (Angus I
stands for the proposition “that an at-will employee cannot sue his employer, or anyone
acting within his authority on behalf of his employer, for civil conspiracy arising out of his
termination”) (quoting Faile v. Lancaster Cnty., 2013 WL 786447 at *5 (D.S.C. Mar. 1,
| 2013) (“civil conspiracy claim by an at-will employee against an employer arising out of the
employee's termination is barred”)).

The City operates under a council/manager form of government. Todd v. Smith, 305
S.C. 227, 231, 407 S.E.2d 644, 646 (1991) (“the City of Myrtle Beach has elected to adopt
the council/manager form of government”). Hiring and firing authority in a council/manager
form of government rests iﬁ the City Manager. Dew v. City of Florence, 279 S.C. 155, 161,
303 S.E.2d 664, 667 (1983) (citing South Carolina Code § 5-13-90 which “allows the City
Manager in a council-manager form of government to dismiss any City employee ‘for the
good of the municipality’”). As plaintiff properly alleges, defendant Pedersen is the City

Manager. Thus Angus I bars his civil conspiracy claim against both the City and Pedersen.
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Moreover, as a police officer, Plaintiff was apublic of_ﬁcial. McClain v. Arnold, 275
S.C. 282,270 S.E.2d 124 (19_80) (holding that a police officer is a publié official); accord,
| Botchie v. O’Dowd, 315 S.C. 126, 432 S.E.2d 458 (1993). “In Angus II, the Supreme Court
held—that Ross [v. Life Insurance“CO. of Virginia, 273 S.C. 764, 259 Sv.E.2d 814 (S.C. 1979)]
precluded an at-will public official from suing members of the press and public for civil
conspiracy, because ‘a public official is answerable to the public.”” Faile, supra, 2013 WL
at *5n.9. See also Hollis v. Fairfield Cty., 2014'WL 5840459, at *1 (S.C. Ct. App. Nov. 12,
2014) (affirming dismissal of at-will public official’s civil conspiracy claim pursuant to
" Angus Ii). Because Plaintiff was both a public official and employed at-will, his claim as to
all defendants is barred by Aﬁgus 1L
Plaintiff’s claim further féils because he has not properly alleged the elements of a
claim of civil conspiracy. “To prove a claim for civil conspiracy, a plaintiff must show: ‘(1)
a combination of two or fnore persons, (2) for the purpose of \injuring the plaintiff, and (3)
causing plaintiff special dalnage;”’ McCrief' v. Wachovia Bahk, 2013 WL 6284435, at *4
(D.S.C. Dec. 4, 2013) (quo_ting Hackworth v. Grejzwood at Hammett, LLC, 385 S.C. 110,
682 S.E.2d 871, 874 (Ct. App;-»'2009). Plaintiff’s allégations fail at the second and third
prongs.
Plaintiff has failed to p;operly allege that the purported conspirators so conspired for
the purpose of injuring him. Rather he alleges in his Complaint:
27. Upon information and belief, Plaintiff was subsequently
replaced by Joseph Crosby who is the boyfriend of Amy Kegler.
Plaintiff is aware that Defendants Kegler, Pederson, and Prock
conspired and took affirmative steps to terminate Plaintiff in an
effort to ensure that Joseph Crosby received his job despite the fact

that Crosby is less qualified than Plaintiff and does not possess a
college degree.
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52. Defendants’ [sic] conspired to have Plainﬁff termineted and to
deny Plaintiff a Grievance Hearing so that Kegler's less qualified
boyfriend could be hired into Plaintiff’s position.
[Complaint 99 27, 52 (emphasis added)] Thus, Plaintiff’s assertion is thaf he was terminated
to benefit Crosby, not to harm Plaintiff. Thus his conspiracy claim fails. See Bivens v.
Watkins, 313 S.C. 228, 437 S.E.2d 132,136 (Ct. App. 1993) (affirming trial court's finding
that conspiracy claim failed because there was a “complete lack of evidence to estabiiéh that
the purpose of the business of the parties was anything other than profit motivated” and was
~not intended to harm the plaintiff); Reed v. Aiken Cty., 2010 WL 4238848, at *6 (D.S.C. Oct.
21, 2010) (where only evidence was that the dbject of the conspiracy was to protect one of
his subordinates from him “[p]laintiff has not provided the court with sufficient evidence of
an intent to harm™).
\ Further, Plaintiff has failed to propérly plead special damages. “Special damages are
those elements of damages that are the natural, but not the necessary or usual, consequence
of the defendant's conduct.” McCrief, supra (quoting Hackworth). Plaintiff must both plead
and prove special damages. Little v. Brown & Williamson Tobacco Corp., 1999 WL
33291385, at *14 (D.S.C.1999); Preferred Sav. Bank, Inc. v. Elkholy, 303 S.C. 95, 99, 399
S.E.2d 19, 21 (Ct.App.1990) (special damages must “be specifically stated” to avoid surprise
to the other party). |
Merely invoking the phrase “special damages” is insufficient. Where a party has
“failed to plead with specificity any special damages,” a civil conspiracy claim necessarily

fails. Hotel & Motel Holdings, LLC v. BJC Enterprises, LLC, 414 S.C. 635, 650-51, 780

S.E.2d 263, 272 (Ct. App. 2015) (“circuit court properly dismissed Appellant's civil -
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conspiracy claim against Indi\}idual Respondents” for lack of specificity as to special
- damages). |

Here, Plaintiff alleges that as a result of the alleged conspiracy, he: (1) “suffered a
loss of earning capacity and the loss of his job” [Complaint § 54]; (2) “suffer[ed] special
damages and substantial damages for pecuniary losses, embarrassment, humiliation, pain
and suffering, mental_anguiéh, loss of enjoyment of life, and other non-pecuniary losses” [Id.
9 55]; (3) is “entitled to- injunctive relief and/or civil damages suffered a loss of the
opportunity to be promoted and suffered the loss of his job reéulting in diminished earning
capacity, diminished benefits, and diminished retirement” [Id. ] 56]; (4) is “entitled to
injunctive relief and/or civil damages, back pay, and front pay” [Id. § 57]; and “suffered a
loss 6fthe opportunit-y-'to be prombted and suffered the loss of his job resulting 1n diminished
earning capacity, diminished beneﬁts, and diminished retirement [and] is entitled to a
judgment for actual and punitive damages.”

The damages alleged here are “‘exactly those damageé that one would expect to flow
from’ the alleged conspiracy to terminate him.” James v. Pratt & Whitney, 2005 WL
3440868, at *3 (D.S.C. Dec. 14, 2005) (finding plaintiff failed to allege special damages
arising from a conspiracy to terminate his employment where he alleged only “damages for
lost wages, lost benefits, consequential economic damaées, emotional distress, and injury to
reputation”). “Plaintiff merely alleges that he has suffered a myriad of damages ranging from
lost wages to intentional infliction of emotioﬁal distress but has failed to point to actual
special damages that he has suffered as a result of defendant's alleged actions.” Id. at *5.
Accordingly. Plaintiff’s claim for civil conspiracy fails as a matter of law.

Based on the foregoing, Defendants respectfully request that this action be dismissed.

Not-28
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June 21, 2018

Certificate of Service .
I hereby certify that on the above date, I caused to be

served on counsel of record a true and correct copy of this.

document by mail or efiling.

s/Derwood L. Aydlette III
GIGNILLIAT, SAVITZ & BETTIS, L.L.P.

s/Derwood L. Aydlette IIT

Derwood L. Aydlette IIT (SC Bar No. 13011)
GIGNILLIAT, SAVITZ & BETTIS, L.L.P.
900 Elmwood Ave., Suite 100

Columbia, SC 29201

Tel.: (803) 799-9311

Fax: (803) 254-6951

daydlette@gsblaw.net

ATTORNEYS FOR DEFENDANTS
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Plaintiff’s Aug 8, 2018 motion to reconsider
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STATE OF SOUTH CAROLINA . ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FOR THE FIFTHTEENTH JUDICIAL CIRCU
) .
JOHN KENNEDY )
)
)
Civil Action No. 2017CP2605913
)
PLAINTIFF, )
)
)
Vs. ) Motion for Reconsideration
)
)
CITY OF MYRTLE BEACH POLICE
DEPARTMENT AND AMY PROCK, ANGELA )
KEGLER AND JOH PEDERSON (IN THEIR
INDIVIDUAL CAPACITIES)
)
)
) .
DEFENDANTS. )
' )

TO: Defendant’s Above N'ained'acting through their attorney, Dirk Aydlette, Esquire.

COMES NOW Plaintiff, by and through the undersigned counsel, and moves for reconsideration
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of this Court’s Order dated August 1, 2018 dismissing Plaintiff’s Complaint. In support of his
Motion, Plaintiff will show as follows:

1. Plaintiff filed a Summons and Complaint in this case on September 14, 2017 asserting the

following Causes of Action: Breach of Contract against Plaintiff’s employer and Civil

Conspiracy against the individual defendants.

2. On December 28, 2017, Defendants filed an Answer and subsequently filed a Motion to
Dismiss. The parties have engaged in limited written discovery, but have not yet taken any

depositions in this case.
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3. On August 1, 2018, Oral Arguments on Defendant’s Motion to Dismiss were heard before
the Honorable Benjamin H. Culbertson. Although the hearing took place, Plaintiff’s
counsel was not present at the heariné, aware of the hearing and did not get proper notice
-that the hearing was to take place. In addition, despite Plaintiff counsel’s previous
conversations with Defense counsel, Defense counsel made no mention of the scheduled
hearing. The day prior to the ﬁearing, Plaintiff’s counsel attempted to contract Defendant’s
counsel by both telephone and email to no avail. In addition, the 6n1y motion discussed

between the parties was Defense counsel’s request for protection.

4. On August 1, 2018, Judge Benjamin H. Culbertson entered an Order Granting Defendant’s
Motion to Dismiss without prejudice, dismissing Plaintiff’s all of Plaintiff’s Causes of

Action against all Defendants.

5. Plaintiff contends that the Court erred by dismissing Plaintiff’s Complaint and respectfully
moves and requests that this Court reconsider its decision to dismiss Plaintiff’s case without

regard to Plaintiff’s well plead complaint.

6. As Plaintiffs Complaint was dismissed without prejudice, Defendant will suffer no
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prejudice from the Court reconsidering its dismissal of PlaintifF s Complaint so that a just

hearing on the merits of Plaintiff’s legal defenses can be heard.

WHEREFORE, Plaintiff, respectfully requests this Court to reconsider its Order filed
August 1, 2018 dismissing Plaintiff’ s Complaint and, alternatively, allow Plaintiff to amend the

Complaint pursuant to Rule 15 of the South Carolina Rule of Civil Procedure.
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August 8, 2018

Respectfully submitted,

By

s/ Donald Gist

Donald Gist, Esquire
Aaron Wallace, Esquire
Gist Law Firm, PA
4400 N. Main Street
Columbia, SC 29203
Attorneys for Plaintiff
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Plaintiff’s Aug 17, 2018 memo in support

e 3Y



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
. COUNTY OF HORRY ) .
: ) CASE NO.: 2017-CP-26-05913
John Kennedy, )
) MEMORANDUM IN SUPPORT OF
Plaintiff, ) . PLAINTIFF’S MOTION FOR
) RECONSIDERATION AND IN OPPOSITION
- ) TO DEFENDANTS’ MOTION TO DISMISS
VS. )
)
' ' )
City of Myrtle Beach Police Department, )
and Amy Prock, Angela Kegler, and )
John Pederson (In their Individual )
Capacitates), )

Defendanfs . )
‘ )

Plaintiff John Kennedy. hereby files this motion for reconsideration on the merits of
Plaintiff’s Complaint in response to Defendant’s Motion to Dismiss which was granted by the
Court on August 1, 2018. In support of Plaintiff’s motion, Plaintiff submits the following.

1. PROCEDURAL HISTORY

The current action was filed September 14, 2017 wherein Plaintiff alleged causes of action
of breach of contract, breach of contract with fraudulent intenf, and civil conspiracy against the
Defendants named above.

Defendants filed an Answér on Decémber 28, 2017 and on June 21, 2018 Defendants filed
a motion to dismiss the Complaint. The Court granted this motion without prejudice and vs;ith
leave for Plaintiff’s to refile the Complaint on August 1, 2018. On August 8, 2018, Plaintiffs filed

the instant motion to reconsider which is currently before the Court and to which Plaintiff hereby

provides the below memorandum in opposition to Defendants’ motion to dismiss the Complaint.
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II. STANDARD OF REVIEW

Under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure a defendant may move

to dismiss a complaint based on a failure to state facts sufficient to constitute a cause of action.
Spence v. Spence,368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). Th¢ decision to grant a Rule
12(b)(6)motion to dismiss must be based sblely upoh the allegations set forth in the complaint. Id.;
Clearwater Trust v. Bunting,367 S.C. 340, 343, 626 S.E.2d 334, 335 (2006). In deciding to grant
the motion to dismiss, the court must consider whether the complaint, viewed in the light most
favorable to the plaintiff, states any valid claim for relief. Spence, at 116, 628 S.E.2d at 874 (2006).
' A motion to dismiss under-Rule 12(b)(6) should not be granted if facts alleged and inferences
reasonably deducible therefrom entitle the plaintiff to relief under any theory. Id.,; Overcash v. S.C.
Elec. & Gas Co.,364 S8.C. 569, 572, 614 S.E.2d 619, 620 (2005). Furthermore, the complaint
should not be dismissed merely because the court doubts the plaintiff will prevail in the action.
Spence,at 116-17, 628 S.E.2d at 874.:Dismissa1 under Rule 12(b)(6) is improper if the facts alleged
and inferences reasonably deducible from them, viewed in thelight most favorable to the plaintiff,

would entitle the plaintiff to relief on any theory. Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d
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245, 247 (2007). A motion to strike under Rule 12(f), SCRCP, which challenges a theory of
recovery in the complaint,'is in the nature of a motion to dismiss under Rule 12(b)(6), SCRCP.
McCormickv. England, 328 S.C. 627, 632, 494 S.E.2d 431, 433 (Ct.App.1997).

Rule 8, SCRCP, mandates that a pleading contain “ultimate facts” rather than “evidentiary
facts” to state a cause of action. “Ultimate facts fall somewhere between the verbosity of
‘evidentiary facts’ and the sparséness of ‘legal conclusions’.” Watts v. Metro Security Agency, 346
S.C. 235, 239, 550 S.E.2d 869, 871 (Ct. App. 2001). Further, a complaint must contain a ‘short

and plain statement of the facts showing the pleader is entitled to relief,” Rule 8(2)(2), SCRCP.
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This requires a litigant to plead the ultimate facts which will be proven at trial,‘not evidence which
will be used to prove those facts. Clark v. Clark, 293 S.C. 415, 416, 361 S.E.2d 328 (1987)
(émphasis added).

Where allegations of the complaint give rise to competing inferences on a question of
material fact, dismissal under Rule 12(b)(6) is not appropriate. Camp v. Springs Mor{gage
Corp.,310 8.C. 514, 517, 426 S.E.2d 304, 306 (1993). The Ruling on a Rule 12(b)(6) motion to
dismiss must be based solely upon the allegations set forth in the complaint. Moreov’er, a 12(b)(6)
motion should not be granted if the facts alleged and the inferences reasonably deducible therefrom
would entitle the plaintiff to any relief on any theory of the case. The question to be considered is
whether, when viewed in the light most favorable to the plaintiff, the complaint states any valid
claim for relief. Further, the complﬁint should not be dismissed merely because the court doubts
the plaintiff will prevail. Carolina Care Plan, Inc. v. United HealthCare Services, Inc., 361 S.C.
544, 606 S.E.2d 752 (Ct. App. 2004) (emphasis adde;i).

Plaintiff’s Complaint recites the ultimate facts, which upon further litigation, will show the
evidence which will be used to prove those ultimate facts. As such, the Defendant’s Rule

12(b)(6)motion to dismiss mﬁst be denied. In the alternative, Plaintiff should be granted leave to
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amend his complaint.

L. LEGAL ARGUMENT

With respect to Defendant’s claims that Plaintiff’s causes of action for breach of contract,
breach of contract with fraudulent intent, and civil conspiracy should be dismissed it is apparent
that Defendant’s selective quotes from Plaintiﬂ”s complaints and inadequate arguments, while
diffident and crafty, are insufficient to defeat Plaintiff’s properly drafted and well-pled complaint.

With respect to Defendant’s claim that Plaintiff’s causes of action should be dismissed

these arguments fail for the reasons stated below.

3
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1. The City Ordinance does not defeat Plaintiff’s Contract Claims

In support of its allegation that Plaintiff’s breach of contract claims are defeated by the

Cities’ ordinances, the Defendant proffers the following ordinances:

City of Myrtle Beach Code of Ordinances Section 2-81(a) provides, in pertinent part:

For the purpose of establishing general operational and administrative policiés, procedures and regulations regarding
employment, the manager may, from time to time within his discretion, promulgate a handbook for employees and
may present the handbook for council's review. If promulgated, the handbook shall reflect the overall legislative
policies set forth herein. '

City of Myrtle Beach Code of Ordinances Section 2-81(b) provides:

The city has a policy that all employment status is "at will", with the exception of judges under the unified court
system. "At will" employment recognizes the right of the employee to resign at any time without providing a reason
or explanation to the organization. "At will" employment also recognizes the right of the city to terminate employment
‘at any time without providing a reason or explanation to the employee. At will employment is terminable by either
party at any time, for any reason or for no reéason at all. Nothing in the manager's personnel handbook can change the
at-will status of employment as set forth herein, or-create an expectation of a contract or continued employment on
the part of any employee. No one other than the city manager may make any promise or assurance or enter into any
contract, whether oral or written, express or implied, that is any way inconsistent with the policy set forth herein. Any
promise, assurance or purported contract or agreement shall be invalid and not binding upon the city unless adopted,
endorsed or agreed to in writing by the city manager.

As an initial matter and without delving into the sufficiency of the ordinances themselves,
Plaintiff’s contract-based claims do not violate such ordinances. Specifically, paragraph 20 of the
complaint states:

Defendant’s actions in doing such violated Plaintiff’s contractual rights pursuant to Defendant’s
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employment handbook and other contractual bolicies and procedures provided to Plaintiff by
Defendant.

Thus, it is apparent that Plaintiffs complaint indicates that Plaintiff’s contract-based claims
are not solely based upon the employment handbook and include contractual policies and
procedures which were provided to Plaintiff by Defendant. Even if Defendant claims that in order
for the documents to be contractual in naturé they must have been signed by the City Manager, the
allegations in Plaintiff’s complaint cannot be refuted on a 12(b)(6) motion because Plaintiff has

pled that such documents are contractual in nature, were provided to Plaintiff by Defendant, and
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only an examination of the evidence at the Summary Judgment stage can delineate whether such
documents are or are not sufficient in accordance with the ordinance.

In fact, throughout the complaint, Plaintiff repeatedly references the City Manager’s
inti'mgte involvement with respect to Plaiﬁtiff‘s termination and employment and the City Manager
was directly named as a defendant in this case. Plaintiff should have an opportunity to proceed
with respect to this case so that the sufﬁciency of the Complaint and the referenced contractual
documents can be tested By the fact finder.

Despite Defendant’s stalwart reliance on the ordinances set forth above, pertinent language
in the ordinance itself lends credence to Plaintiff’s allegations as they reinforce Plaintiff’s claims
that the City Manager waé intimately involved in both the creation of the contract which was
breached as well as the Defendant’s involvement in the breach. The languagé giving rise to such

is clearly illustrated below.

No one other than the city manager may make any promise or assurance or enter into any contract, whether
oral or written, express or implied, that is any way inconsistent with the policy set forth herein. Any promise,
assurance or purported contract or agreemént shall be invalid and not binding upon the city unless adopted, endorsed
~or agreed to in writing by the city manager. _

Based on Defendant’s own ordinance, all that is required is that the City Manager adopt or
endorse the contractual documents in order for them to be contractual in nature. Although the
ordinance allows the city manager to agree to such contract or agreement in writing, there is no
‘réquirement that he do such as the ordinance indicates thatl he can.adopt or endorse a policy in
order to make it contractual in nature. The ordinance does not require that such adoption or

endorsement be agreed to in writing as that requirement only applies to agreements which must be

in writing.
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In the instant case, Plaintiff’s contractual allegations cannot be refuted without a factual
analysis into the extent that the policies and procedures were adopted or endorsed by the City
Manager in accordance vﬁth the ordinance. Therefdre, Defendant’s allegations that Plaintiff’s
contract-based claims should fail at the 12(b)(6) stage must bé dismissed and Plaintiff’s well-pled

Complaint should be allowed to proceed through the judicial process.

2. Plaintiff’s Civil Conspiracy Claims are Well-Pled against the Individual
Defendants ' :

- The tort of civil conspiracy has three elements: (1) a combination of two or more persons,
(2) for the purpose of injuring the plaintiff, and (3) causing nplaint'iff special damage. Vaught v.
Waites, 300 S.C. 201, 208, 387 S.E.2d 91, 95l;(Ct.App.1989). The difference between civil and
criminal conspiracy is in criminal conspiracy, the gravamen of the offense is the agreement itself,
whereas in civil conspiracy, the gravamen of the tort is the damage resﬁiting to plaintiff from an
6vert act done pursuant to ﬁcommon’ design. Id.; see also Pye v. Estate of Fox, 369 S.C. 555, 567—
68, 633 S.E.2d 505, 511 (2006) (‘;The gravamen of the tort of civil conspiracy is the damage
resulting to the plaintiff from an évert act done pursuant to the bombinﬁtion, not the agreement or

combination per se.”). A claim for civil conspiracy must allege additional acts in furtherance of a
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conspiracy rather than reallege other claifns within the cbmplaint. Todd v. 8.C. Farm Bureau Mut.
Ins. Co., 276 S.C. 284, 293,278 S.E.2d 607, 611 (1981) rev'd on other grounds, 283 S.C. 155, 321
S.E.2d 602 (1984) quashed in part on other grounds, 287 S.C. 190, 336 S.E.2d 472 (1985).
Moreover, because the quiddity of a civil conspiracy claim is the special damage resulting to the
plaintiff, the damages alleged must go beyond the damages alleged in other causes of action.
Vaught, 300 S.C. at 209, 387 S.E.2d at 95. Hackworth v. Greywood at‘Ham\mett, LLC, 385 S.C.

110, 682 S.E.2d 871, Court of Appeals of South Carolina, August 12, 2009.
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In its memorandum, the Defendant has ;truggled to argue 1. That Plaintiff cannot Iﬁaintain
a civil conspiracy cause of action against his employer because he is an employee “at will”, 2. That
Plaintiff éannot maintain a cause of action for civil conspifacy against the individual defeﬁdants
because he is a “public ofﬁcial;’ and 3. Plaintiff has failed to properly plead a cause of action for
civil conspiracy. |

With respect to Defendant’s afgumeht that Plaintiff is aﬁ employe'e “at will”, Plaintiff has
effectively fully refuted this a‘rgument in subpart 1 above. Plaintiff relies on such legal arguments
against this claim. |

With respect to Défendant"s argument that Plaintiff cannot maintain a cause of action
against the individual Defeﬁdants because he is a “public official”, the Defendant’s arguments are
erroneous. The cases quoted by Defendant to include Ross, An@s 1, and Angus 2, (*(Ross v. Life
Ins. Co. of Virginia, 273 S.C. 764,259 S.E.2d 814 (S.C., 1979) and Angus v. Burroughs & Chapin
Co., 628 S.E.2d 261, 36‘8_s.c. 167 (S.C., 2006)). Cumulatively the Defeﬁdant is correct based on
these cases that a public official such asa police officer cannpf maintain a cause of action against
the publié as a public official is answerable to the public the public is not considered to be a third-

party interloper. Angus v. Burroughs & Chapin Co., 628 S.E.2d 261, 368 S.C. 167 (S.C., 2006)).
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That is not the case here.

Specifically, Plaintiff haé not brought a case against members of the general public such as
was the case in Angus 1 and Angus 2. He is not making a claim for civil conspiracy against a
newspaper or public intereét group as the pIaintiff in that case, rather his civil conspiracy claims
" lie against individuals intimately connected to his empl_oymeﬁt with the power to directly affect
his continued employment as well as his physical and emotional well-being. In the instant case,

the individual defendants devastated him emotionally and are employees of the City. They are not
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general members of the public as contemplated by the Defendant’s quoted case and as such are
perfectly able to be liable for civil conspiracy as pled in Plaintiff’s well pled complaint.

With respect to Defendant’s third argument that Plaintiff has failed to properly plead the
second and third prong of the test for civil ‘cohspiracy s'peciﬁcally that the individual defendants
. conspired “for the purpose of injuring the plaintiff” and “caused plaintiff special damages”, it is
clear that Defendant’s arguments must fail.

Plaintiff has specifically ple-d‘tha_t the individual defendants’ actions in conspiring was
specifically to injure plaintiff. The purpose of the individuai defendants’ conspiracy was to
cause harm to Plaintiff more so than his termination was designed to benefit Crosby. The

specific allegations in the Complaint which give rise to this are:

27. Upon information and belief, Plaintiff was subsequently replaced by Joseph Crosby who is the boyfriend of Amy
Kegler. Plaintiff is aware that Defendant’s Kegler, Pederson,and Prock conspired and took affirmative steps to
terminate Plaintiffin an effort to ensure that Joseph Crosby received his job despite the fact that Crosby is less qualified
than Plaintiff and does not posséss a college degree. Defendants’ actions have resulted in Plaintiff’s termination
from employment and Plaintiff incurring great physical and emotional distress.

The allegations in Plaintiff’s complaint with respect to Plaintiff’s civil conspiracy claims
are, at the very least, allegations which are best left to the purview of a jury rather than the Court

on a Motion to Dismiss.
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With respect to Defendant’s argument that Plaintiff has failed to plead “special damages”,
the Defendant is, again, in error. In their memorandum the individual defendants have erroneously
alleged that Plaintiff has failed to plead special damages. This allegation ignores the clear language in the
Complaint. “[B}ecause the quiddity of a civil conspiracy claim is the épecial damage resulting to the
plaintiff, the damages alleged must go beyond the damages alleged in other causes of action. Vaught, 300
S.C. at 209, 387 S.E.2d at 95. Hackworth v. Greywood at Hammett, LLC, 385 S.C. 110, 682 S.E.2d 871,

Court of Appeals of South Carolina, August 12, 2009.
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In its Motion, Defendant alleges that Plaintiff has based his civil conspiracy claim on the
same allegations as other claims in Plaintiff’s Complaint. A reading of Plaintiff’s- Complaint
clearly indicates to the contrary as Plaintiff specifically indicates the basis of his conspiracy claim
damages in Paragraph 55.

55. Defendant’s civil conspiracy herein alleged has caused, continues to cause, and will cause Plaintiff to suffer special
damages and substantial damages for pecuniary losses, embarrassment; humiliation, pain and suffering, mental
-anguish, loss of enjoyment of life, and other non-pecuniary losses.

The damages alleged here are different from the other damages alleged in all other causes
of action and special and germane to the act of the conspiracy against the Plaintiff. As a result,
Plaintiff’s Civil Conspiracy claim must be allowed to proceed' and should not be dismissed at the
12(b)(6) juncture.

3. Plaintiff shdlﬂd have a right to amend hlS Compiaint pu.fsuant to SCRCP
15

It is Plaintiff’s position that his Complaint conforms fo the pleading requirements of the
South Carolina Rules of Civil Procedure. If the Court decides that any part'of Plaintiff’s Complaint
does hot fully comport with theée Rules, then the Plaintiff respectfully requests that he be granted
leave to amend those portions of the Complaint. |
The South Carolina Ruleé of Civil Procedure sfates in Rule 15(a):

(a) Amendments. A party may amend his pleading once as a matter of course at any
time before or within 30.days after a responsive pleading is served or, if the pleading is one
to which no responsive pleading is required and the action has not been placed upon the
trial roster, he may so amend it at any time within 30 days after it is served. Otherwise a
party may amend his pleading only by leave of court or by written consent of the adverse
party; and leave shall be freely given when justice so requires and does not prejudice any
other party. A party shall plead in response to an amended pleading within the time

. .remaining for response to the original pleading or within fifteen days after service of the
named amended pleading, whichever period may be the longer, unless the court otherwise
orders.

The Court dealt very specifically with this Rule in Stanley v. Kirkpatrick, 357 S.C. 169,

592 S.E.2d 296, Supreme Court of South Carolina, January 12, 2004. In that case, the Plaintiff _
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sought to amend his Complaiﬁt to add additional claims after two years had expired and the
- depositions had already beén taken. The Supreme Court, giving a broad interpretation to the rule,
“found that the trial Court erred in denying Plaintiff’s Motion to Amend holding thaf the City was

~ not prejudiced because no new depositions would have to be taken and the City was essentially on
notice of the Plaintiff’s claims, since they arose out of the séme facts. Stanley v. Kirkpatrick, 357
S.C. 169, 592 S.E.2d 296, Supreme Court of South Carolina, January 12, 2004

In the instant case, the Defendant will suffer no prejudice with regard to allowing Plaintiff
to Amend his Complaint as neither Plaintiff nor Defendant have engaged in any extensive
- Discovery outside of written dispovefy nor taken»any Depositions in this case. In addition, justice
requires that Plaintiff be granted leave to amend his Complainf to avoid the dismissal of several of
his Causes of Action.

IV. CONCLUSION

For the reasons stated herein,‘ fhe Plaintiff in this case flas pieaded specific facts for which
relief may be granted. Plaintiff, fespectfully requests this Court to reconsider its Order dismissing
with Plaintiff’s Complaint and, alternatively, allow Plaintiff tb amend his Complaint pursuant to

,Rule 15.
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Accordingly, for the foregoing reasons, Plaintiff’s claims should succeed as a matter of

law, and the Court should deny the Defendant’s Motion to Dismiss.

[Signature on Following Page]
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GIST LAW FIRM, PA

By:

s/Donald Gist

Donald Gist

Aaron Wallace

Gist Law Firm, P.A.

4400 North Main Street
Columbia, South Carolina 29230
- (803) 771-8007

ATTORNEYS FOR THE PLAIN TIFF

August 17,2018
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Def’s Sept 6, 2018 response to motion to reconsider
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
- COUNTY OF HORRY )
)
John Kennedy, ) C.A. No. 2017-CP-26-05913
)
Plaintiff, ) :
) DEFENDANTS’ RESPONSE TO
Vs. ) MOTION TO RECONSIDER
' )
City of Myrtle Beach Police Department, )
and Amy Prock, Angela Kegler, and John )
Pederson (In their Individual Capacities), )
)
Defendants. )
)
Introduction

Plaintiff argues that he is entitleci to prove that he had a contract for more than at-will
employment as an employee of the Cify of Myrtl.e Beach (“the City”), asserting that his contract
was based on more than just the City’s employee handbook (“the handbook™) and that the City
Manager could verbally offer him more than at-will employment. He also asserts that he has
properly pled é claim of civil conspiracy. His arguments are unavailing.

Standard for Motions for Reconsideration
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Since October 1, 2015, the Fifteenth Judicial Circuit has operated under the Civil
Motions Pilot Program adopted by Order (“the Order”) of the South Carolina Supreme Court. In
re Civil Motions Pilot Program, 414 S.C. 162, 163, 777 S.E.2d 546 (2015). The Order mandates:

A written motion shail be filed and served with a supporting
memorandum of law. A supporting memorandum of law is not

required if a full explanation of the motion is contained within the
motion and a memorandum would serve no useful purpose.
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Id. at § 1 (emphasis added). That Order also requires that “an dpposing memorandum of law
shall be filed and served not later than 30 days after sérvice of the initfal motion.” Id. at | 2
(emphasis added). | |
Defendants filed and ser‘ve.d their motion and memorandum on June 28, 2018. Plaintiff
neither filed nor served a memorandum in opp_osition within the time set in the Order. Instead,
the first memorandum filed by Plaintiff was in sppbort of his vmotion for reconsideration after
this court’s order dismissing this action. It is well-settled in Sduth Carolina that “[a] party cannot
use a motion to reconsider, alter[,] or amend a judgment to present an issue that could have been
raised prior to the judgment but was.not.” Tallent v. S.C. Dep't of Transp., 363 S.C. 160, 165,
609 S.E.2d 544, 546 (Ct.App.2005) rev'd sub ﬁom. on other grounc-z's, Hardin v. S.C. Dep't of
Transp., 371 S.C. 598, 641 S.E.2d 437 (2007). Plaintiff’s entire argumént is an aﬁémpt “to
: pfesent an issue that could have bee;nréised prior to the judgmén » and violates settled law. Tt
should be disregarded and the motion to reconsider denied.
Assuming, arguendo, that the court.should consider P.laintiff’ s arguments, those
arguments are without merit.
Argument

I. Plaintiff was an at-will emplovyee by Cifv Ordinance and by statute, as the City’s ordinance
merely reflects state law as to council—manager municipalities.

Plaintiff asserts that certaih unidentiﬁéd polices or procedures or verbal assurances of the
| City manager may have altered his at-will employment status. The plaintiff in Lamond v. City bf
Myrtle Beach, 1991 WL 4.33750, at ";1 (S.C. Com. Pl. Oct. 25, 1991), just as here, asserted a claim
for breach of an employment contract with the City. As set forth in Defendants’ initial motion, the
~ City operates under a council-manager form of government. Todd v. Smith, 305 S.C. 227, 231, 407

S.E.2d 644, 646 (1991) (“the City of Myrtle Beach has elected to adopt the council/manager form
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of government”). Hiring and firing authoritj} in a council-manager form of government rests in the
City Manager. Dew v. City of Florence, 279 S.C. 155, 161, 303 S.E.2d 664, 667 (1983) (citing
South Carolina Code § 5-13-90 which “allows the City Managér ina couhcil-manager form of
government to dismiss any City employee ‘for the good of the municipality’”).
The Lamond court noted that under S.C. Code Ann: Section 5-13-90(1), a city manager
“shall . . . when necessary for the gdod.of the mimicipélity, remove any appointive officer or
| employee of the municipality.” The court then stated:
Every court that has considered the issue has held that this
statutory provision means that employees in municipalities with
the council-manager form of government serve at the will and
pleasure of the City. Dew v. City of Florence, 279 S.C. 155, 161-
162, 303 S.E.2d 664 (1983); Bunting v. City of Columbia, 639 F.2d
1090, 1093-1094 (4th Cir. 1981); Mills v. Leath, 709 F.Supp. 671,
674 (D.S.C. 1981); Bane v. City of Columbia, 480 F.Supp. 34, 37-
38 (D.S.C. 1979).
" Lamond, supra.; accord, Bordner v. Town of Atl. Beach, 2017 WL 1190874, at *5 (D.S.C. Mar.
31, 2017) (interpreting § 5-13-90(1) and holding that “[c] ouﬁs have interpreted this statute to

provide for at-will employment of municipal employees”). The court in Lamond rejected the

_ plaintiff’s arguments that he could have had a contract based on an oral assurance because “[a]ny

€165092d0102#3SVO - SYITd NOWWNOD - AHHOH - INd §S:% 90 doS 8102 - 3114 ATTVOINOYLO313

such assurance . . . was contrary to Section 5-13-90(1), S.C. Code Ann., as construed by the

courts and is therefore unenfotceab_le.-” Id. And while, for the sake of discussion, the Ldmond

‘_ court considered whether the City’s policies or proéedures were even capable of altering a City

employee’s at-will status, it ultimately returned to the fact that “state statutory law and case law

support the conclusion that employees of the city of Myrtle Beach are at—_will employees.” Id.
Further, Plaintiff’s strained reading of the City’s ordinance is ineffective. According to

: Plaintiff, the ordinance phrase, “Any promise, assurance or purported contract or agreement shall

be invalid and not binding upon the city unless adopted, endorsed or agreed to in writing by the
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city manager,” means that “all that is requirec{ [to alter a City employee’s at-will status] is that
- the City Manager adopt or endorse the contractual documents in order for them to be contractual
in nature.” PIf. Mem. P. 5. In other words, Plaintiff believés that his at-will employment could be
altered by a writing or any otherj act of the City manager, arguing that “[t]he ordinance does not
require that such adoption or endorsement be agreed to in writing as that requirement only
applies to agreements which must be in writing.” Id. Such areading is nonsensical and
contradicts the clear intent of the ordinance that “[t]he city has a policy that all employment
status is ‘at will.”” Myrtle Beach Code of Ordinances § 2-81(b). Such contradiction cannot stand.
Vulcan Materials Co. v. Gréénville Cty. Bd. of Zoning Appeals, 342 S.C. 480, 490, 536 S.E.2d
892, 897 (Ct. App. 2»000) (“As with statutes, the lawmakers' intent embodied in an ordinance
‘must prevail if it can be reasoriably discovered in the langﬁagé used.”), quoting Charleston Cty.
Parks & Recreation Comm'n v. Sbmers, 319 S.C. 65, 67, 459 S.E.Zd 841, 843 (1995)). Such a
reading also contradicts § 5-13-90(1) which is “unambiguous: [City] employees are at-will
employees.” Bordner v. T owﬁ ofAtZ. Beach, 2016 WL 11200713, at *7 (D.S.C. Dec. 28, 2016),
report and recommendation adopted, 2017 WL 1190874. |

State law, specifically § 5-13-90(1), mandates that City emplojrees are employed at-will.
'City Ordinance § 2-81(b) reflects that same principle. In fact, to the extent the City’s ordinance
violated the mandates of § 5-13-90(1), a reading Plaintiff is asking this court to give it, the
ordinance would be void. Thus Plaintiff was employed at-will as a matter of law. Dew, supra;
Bordner, supra; Lamond, supra; Bunting; supra;, Mills, supra; Bane, supra. Accordingly, he
cannot assert claims for breach of contract or breach of contract accompanied by fraud.
- Allegro, Inc. v. Scully, 418 S.C. 24, 35, 791 S.E.2d 140, 146 (2016), reh'g denied (Oct. 26, 2016)

(“absent some alteration in at-will employment status™ there was “no contract on which Allegro
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can predicate its claims of breach of contract and breach of contract accompanied by a fraudulent
act”); see also, Hudson v. Zenith Engraving Co., 273 S.C. 766, 769, 259 S.E.2d 812, 813 (1979)
(“The termination of employment at will by either party does not normally give rise to a cause of
action for breach of contract.”).-'

L Because Plaintiff was an at-will employee he cannot sue City Manager John Pedersen for
civil conspiracy. - ' '

As set forth above, Plaintiff was an at-will employee as a matter of law. He is precluded
from suing Pedersen, the City Managér empowered by S.C. Code § 5-13-90(1) to terminate
Plaintiff’s employment. 4ngus v. Burroughs & Chapin Co., 358 S.C. 498, 596 S.E.2d 67 (2004)
(dismissing former at-will county employee's civil Conspiracy claim brought against county
council members in individual capacity who voted to tenﬁinate plaintiff’s employment because
they cannot be sued for doing what the law gives them the right to do) (“Angus I”), affirmed in
pertinent part, Angus v. Bufr_oughs & Chapin Co., 368 S.C. 167, 628 S.E.2d 261, 262 (2006) -
(“Angus II”).

1I1. Because Plaintiff, a police officer, was also an at-will public official, he cannot sue
anyone for civil conspiracy relating to the termination of his employment.

In Angus II, the court rejected a conspiracy claim brought against the county council
members who voted to terminate the at-will plaintiff’s employment, as well as a newspaper and a
developer. The court held:

In our democratic society, a public official is answerable to the
public; members of the-public are not third-party interlopers.
Because of Angus's status as a public official, we conclude her
action for civil conspiracy cannot be maintained against any of
these defendants.

Id. at 262. The court did not limit its.holding to a particular class of “member of the public.”

Plaintiff incorrectly argues that because the conspiracy defendants are City employees, the

SLGQOQZdOLLOZ#SSVO - S¥I1d NOWWOD - AHHOH - Wd S5+ 90 das 8102 - d3ld ATTVOINOY.LO3 1T

g S|



Court’s holding in Angus II is inapplicable. However, nothing in Angus II or the cases that
followed recognize such a limitation.

The court in Reéd v. Town of Williston, 2010 WL 1409427,.at *10 (D.S.C. Feb. 26,
2010), cited Angus II and cofreétly stated that “[u]nder South Carolina law a public official who
is employed at-will is prohibited from suing anyon.é fora civil“conspiracy'” relating to the
termination of their employment. Id,, report and recommendétion adopfed, 2010 WL 1409425

(D.S.C. Mar. 31, 2010). And in Brown v. City of Columbia, 2011 WL 3654472, at *1 (D.S.C.

June 16, 2011), report and recommendation adopted, 2011 WL 3654468 (D.S.C. Aug. 19, 2011),

the court cited Angus II and held, “[An at-will] plaintiff who is a public official cannot maintain
a civil conspiracy claim against non-employer third parties.”

In Angus, the plaintiff squght a judgment against a newspaper and a private business. The
" Court rejected that claim because the plaintiff was an at-will pﬁblic official. The conspiracy
defenaants here are citizens of Horry County sued in their individual capacities. Such suits are,
as a matter of law, suité against members of the public for they seek to.fmpose p¢rsoné1 liability
against the personal assets of these defendants. The fact that these Horry County Icitizens are City
employees is wholly irrelevant for pﬁrposes of an Angus II analysis because “a public official
Who is employed at-will is prohibited from suing anyone for a civil conspiracy. . . .” Reed, supra.
They are also “non-empl_oyef third parties,’j Brown, supra, because in their individual capacities
they did not employ Plaintiff. Accordingly, uﬁder Angus II, Plaintiff’s civil conspiracy claim
fails because he was an at-will public official. |

IV. Plaintiff’s argument that he has pled a valid conspiracy claim fails because the object of
the conspiracy was to help a third party, not harm Plaintiff, and because there is nothing

special about the alleged damages he suffered.

Lok 52
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Plaintiff argues that the purpose of the conspiracy “was to cause harm to Plaintiff more so

than his termination was designed to benefit Crosby.” PIf. Mem. P. 8. However, the citation he

then provides to his own Complaint proves otherwise:

27. Upon information and belief, Plaintiff was subsequently

replaced by Joseph Crosby who is the boyfriend of Amy Kegler.

Plaintiff is aware that Defendant’s Kegler, Pederson [sic], and Prock

conspired and took affirmative steps to terminate Plaintiff in an

effort to ensure that Joseph Crosby received his job despite the fact

that Crosby is less qualified than Plaintiff and does not possess a

college degree. Defendants’ actions have resulted in Plaintiff’s

termination from employment and Plaintiff incurring great physical

and emotional distress.
Id. (emphasis added). Thus; by Plaintiff’s own admission the object of the cbnspiracy was
to create a vacancy for Crosby. The harm to Plaintiff was a result, or by-product, of that
object because he had to lose his job for Crosby to get it. Such a civil conspiracy claim fails
because the alleged intent was not to harm Plaintiff but to help Cfosby. See Bivens v.
Watkins, 313 S.C. 228, 437 S.E.2d 132, 136 (Ct. App. 1993) (afﬁrming trial court's finding
that conspiracy claim failed because there was a “complete lack of evidence to establish that
the purpose of the business of the parties was anything other than profit motivated” and was
not intended to harm the plaintiff); Reed v. Aiken Cty., 2010 WL 4238848, at *6 (D.S.C. Oct.
21, 2010) (where only evidence was that the object of the conspiracy was to protect one of
plaintiff’s subordinates from him “[p]laintiff has not provided the court with sufficient
evidence of an intent to harm” plaintiff).

Further, Plaintiff’s purported special damages are not special at all. Plaintiff claims

he need only allege damages that “are different from the other damages alleged in all other

causes of action.” PIf. Mem. P. 9. That is not the standard, but even if it was he has not met

it.
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Plaintiff claims he was terminated due to a conspiracy. He asserts that the damages
~ he sustained from that conspiracy are that he: (1») “suffered a loss of earning capacity and the
loss of his job” [Complaint § 54]; (2) “suffer[ed] special damages and substantial damages
for pecuniary losses, embarrassment, humiliation, pain and suffering, mental anguish, loss
of enjoyment of life, and other non-pecuniary losses” [Id. § 5 Sj; (3) is “entitled to injunctive
relief and/or civil damages sufferéd a loss of the opportunity to be promoted and suffered
the loss of his job resulting in diminished earning capacity, diminished benefits, and
* diminished retirement” [/d. | 56];, (4) is “entitled to injunctive relief and/or civil damages,
back pay, and front pay” [1d. § 57]; and “suffered a loss of the opportunity to be promoted
and suffered the loss of his job resuiting in diminished earning capacity,'diminished benefits,
and diminished retirement'[andj is entitled to a judgment for actual and punitive damages.”
Id. § 58. |

The damages alleged here are “‘exactly those damages that one would expect to flow
from’ the alleged conspiracy to terminate him.” James v. Pratt & Whitney, 2005 WL
3440868, at ”;3 (D.S.C. Dec. 14, 2005) (finding plaintiff failed to allege special damages
arising from a conspiracy to terminat‘e'his employment where he alleged only “damages for
lost wages, lost benefits, consequential economic damages, emotional distress, and injury to
reputation”). “Plaintiff merely alleges that he has suffered a myriad of damages ranging from
lost wages to intentional infliction of émotidnal distress but has failed to point to actual
speqial damages that he has suffe.:‘red-as a result of defendant's alleged actions.” Id. at *5.

Moreover, even if mere differentiation in damages between causes of action could
- somehow make them special, in his prayer for damages as to his claims of “breach of

contract, breach of contract with fraudulent intent, and civil conspiracy” he collectively
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seeks a judgment for “mental anguish, pain and suffering, harm to Plaintiff's economic
‘opportunities, any back pay, front pay, travel hardships and travel expenses, and future
earnings with cost of living adjustments, prejudgment interest, fringe- benefits, and
retirement benefits, reinstatement to his employment. . . .” Complaint P. 14 at § 4. The only
difference he offers as to the conspiracy cllaim is that he seeks “punitive and special
damages.” Id. Merely invoking the phrase “sbec_ial damages” 1is insufficient. “[S]pecial
~ damages are those damages which are of a relatively unusual kind and which, without
specific notice to the adversary, may not be understood to be part of the claim.” James v.
Pratt & Whitney, 2005 WL 3440868, at *4 (D.S.C. Dec. 14, 2005). Where a party has “failed
to plead with specificity any special damages,” a civil conspiracy claim necessarily fails.
Hotel & Motel Holdings, LLC v. BJC Enterprises, LLC, 414 S.C. 635, 650-51, 780 S.E.2d
263, 272 (Ct. App. 2015) (“circuit court properly dismissed Appellant's civil conspiracy
claim against Individual Réspondents” for lack of specificity as to special damages).

Plaintiff has neither differentiated between the damagés as to his causes df action nor
has he identified anything particularly special about the damagés he claims to have sustained
as a result of the alleged conspiracy. He is required to do both. Thus, his claim fails.

V. Amendment of the Complaint would be futile.

Plaintiff was an at-will employee and public official who cannot maintain any of the
claims he asserts. Thus, any amendment of the Complaint would be futile. Plaintiff’s request
to amend should be denied. Health Promotion Specialists, L.L.C. v. S.C. Bd. of Dentistry,
403 S.C. 623, 632, 743 S.E.2d 808, 812-13 (2013) (affirming the circuit court's denial of a

party's motion to amend its complaint when amendment would be futile).
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Conclusion
Plaintiff failed to cqmply with requirements of the Civil Motions Pilot Program
established by the South Carolina Supreme Court. Only after judgment has he presented
any response to Defendants’ motion to dismiss. His.argument's_ should be rejected by the
court because they are both untimely and without merit. Defeﬁdants respectfully request

that Plaintiff’s motion for reconsideration be denied.

s/Derwood L. Aydlette I11

Derwood L. Aydlette ITI (SC Bar No. 13011)
GIGNILLIAT, SAVITZ & BETTIS, L.L.P.
900 Elmwood Ave., Suite 100

Columbia, SC 29201

Tel.: (803) 799-9311

Fax: (803) 254-6951

daydlette@gsblaw.net

ATTORNEYS FOR DEFENDANTS

September 6, 2018

Certificate of Service

I hereby certify that on the above date, I caused to be
served on counsel of record a true and correct copy of this
document by mail and efiling.

s/Derwood L. Avydlette III
GIGNILLIAT, SAVITZ & BETTIS, L.L.P.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY » ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
) .
) C/A No.: 2017-CP-26-05913

John Kennedy, ) _
) PLAINTIFF’S REPLY IN OPPOSITION

Plaintiff, ) TO DEFENDANTS’ RESPONSE TO
) PLAINTIFF’S MOTION FOR
VS. ) RECONSIDERATION

)

City of Myrtle Beach Police Department,)
and Amy Prock, Angela Kegler, and John)
Pedersen (In their Individual Capacities),)

- )
Defendants. ) '

)'_

L INTRODUCTION
Plaintiff, John Kennedy, by and through his undersigncd attorneys respectfully submits this
Memorandum of Law in Reply to Defendants’ Memorandum in Opposition to Plaiﬂtiff s Motion
to Reconsider. For the reasons set forth in Plaintiff’s Motion to Reconsider and as stated below in
this Reply, Defendants’ Motion to Dismiss should be denied aﬁd Plaintiff’s Motion to Reconsider
should be granted.

L LEGAL ARGUMENT

A. Defendants’ Argument that this Court cannot vacate its prior decisions should be
rejected. '

The Defendants’ Response to Plaintiff’s Motion to Reconsider begins by questioning the
authority and power of this Court to render decisions based upon considerations of judicial
economy and fundamental fairness ‘to the parties as it relates to your Honor allowing Plaintiff’s
Motion for Reconsideration to be heard.

The decision of the Court to initially dismiss this case without prejudice gives credence

to the necessity that Plaintiff’s Motion to Reconsider be reviewed. The wisdom of this Court in
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doing such potentially saves all parti-es and the Court the requirement to revisit these arguments
under the purview of a subsequeﬁt Complaint. The jurisprudence of this Court in this regard cannot
be disputed despite Defendants’ erroneous and futile attempts to do such. This Court certainly has
the power to alter, amend, vacate,l or affirm its own decisioﬁs as it sees fit to do so. Defendants’
arguments that this Court cannot do so shows a fundamental misunderstanding regarding the
authority of this Court.

This Court specifically stated that it would entertain, on the briefs, a reconsideration of its
decision to dismiss this action. This is not a reconsideratiqn after a trial or summary judgment,
but rather it is a reconsideration of a Motion to Dismiss Without prejudice. The Defendant
apparently fails to recognize the distinction. Uniike the cases erroneously cited by the Defendant,
there was no decision on the merits in this case. This was a Motion to Dismiss as opposed to one
for Summary Judgment; the Court can ceftainly reconsider its decision; no actual judgment or
decision on the merits was rendered. The Defendant oversteps its bounds by asserting that this
Court cannot do so. Plaintiff’s Motion for Reconsideration should therefore be granted.

B. Defendants’ arguménf that Plaintiff’s clear reading of the Municipalities’ Ordinances
is strained and that SC Statutes bar Plaintiff’s claims must fail.

The Defendants’ argument that Plaintiff’s contract claims are barred by South Carolina
Statute, specifically those provisiéns in Sectiori 5-13-90 which deal with roles and responsibilities
of a City Manager is ﬂonsensical. The Defendants’  entire argument onl this issue implies that
Plaintiff must be an employee at will based on the statute, but its clear even from Defendants’ own
ordinances that the City Manager has the authority to enter into contractual relationships with
employees. “No one other than the city manager may make any promise or assurance or enter

into any contract, whether oral or written, express or implied, that is any way inconsistent with the
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policy set forth herein.” City Ordinances Section 2-81(b). The Defendant cannot have it both
ways. Even if the default status of City Employees is non-contractual (as it generally is in SC),
that status can be altered by the City Manager. This is the argument espoused by Plaintiff.
Defendants’ argument that South Carolina law prohibits contracts within municipalities must,
therefore, fail.

As stated in Plaintiff’s origiﬁal motion for reconsideration, despite Defendants’ stalwart

reliance on the ordinances set forth above, pertinent language in the ordinance itself lends credence
to Plaintiff’s allegations as they reinforce Plaintiff’s claims that the City Manager was intimately
involved in both the creation of the contract which was breached as well as the Defendants’
involvement in the breach. The language giving rise to such is clearly illustrated below.
“No one other than the city manager may make any promise or assurance or enter into any contract,
whether oral or written, express or implied, that is any way inconsistent with the policy set forth
herein. Any promise, assurance or purported contract or agreement shall be invalid and not binding
upon the city unless adopted, endorsed or agreed to in writing by the city manager.” City
Ordinances Section 2-81

In Plaintiff’s argument thét, based on Defendants’ own ordinance, all that is required is that

the City Manager adopt or endorse the contractual documents in order for them to be contractual

~ innature. There is no requirement that he do such as the ordinance indicates that he can adopt or
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endorse a policy in order to make it contractual in nature. The ordinance does not require that such
adoption or endorsement be agreed to in writing as that requirement only applies to agreements
which must be in writing. Defendant declares in its Response that this reading is incorrect, but it
is Plaintiff’s position. that this difference in interpretation is sufficient to establish that this action
should not be dismissed at this juncture and that Plaintiff should be allowed to participate in

discovery and to depose the witnesses in this case to support his reading of the statute.
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A factual analysis into the extent that the policies and procedures were adopted or endorsed
by the City Manager in accordance with the ordinance is required. Therefore, Defendants’
allegations that Plaintiff’s contract-based claims should fail at the 12(b)(6) stage must be dismissed
and Plaintiff’s well-pled Compiaint should be allowed to proceed through the judicial process.
Plaintiff’s Motion for Reconsideration should therefore be granted.

C. Plaintiff can sue thé-individ_ual defendants for Civil Conspiracy

Defendants® argument that Plaintiff’s Civil Conspiracy claim must fail is based initially on

Defendants’ erroneoﬁs argument that Plaintiff was an at-wil'lAemployeeﬂ. Thus, for the reasolns
“stated above regarding Plainﬁff’s contract claﬁns, this argument fails. |

As it relates to Defendants’ argument that a public official cannot maintain a Civil
Conspiracy claim against non-émployer third barties, the Plaintiff stands By his arguments raised
in his Motion for Reconsideration. The Defendants’ rehashing of theif initial memorandum does
not change that. Defendants” arguments that Angus I and Angus 2 bar Plaintiff’s claims as a public
official against his fellow employees simply fails as such employees are not members of the
gene’fal public (i.e. public interest groups)as contemplated by the Angus céses. Angusv. Burroughs
& Chapin Co., 358 S.C. 498, 596 S.E.2d 67 (2004) and Angus v. Burroughs & Chapin Co., 398
S.C. 167, 628 S.E.2d 261, 262 (2006) (“Angus II”). These employees had direct decision-making
authority due to their acts and omissions and are thus ripe for Civil Conspiracy claims which affect
Plaintiff’s contractual empioyment with Defendant City. Plaintiff’s Motion for Reconsideration
should therefore be granted.

D. Plaintiff has pled Special Damages
Defendant states in its memorandum that there is nothing special about Plaintiff’s damages

and that Defendants’ conspiracy was not to cause harm to Plaintiff. It is quite ridiculous for
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Defendant to allege that Plaintiff’s case is not centered around the harm caused to him. This flies
in face of the entire Complaint.

The specific allegations in the Complaint which demonstrates this is:

27. Upon information and belief, Plaintiff was subsequently replaced by Joseph Crosby
who is the boyfriend of Amy Kegler. Plaintiff is aware that Defendants’ Kegler, Pederson,and
Prock conspired and took affirmative steps to terminate Plaintiff in an effort to ensure that Joseph
Crosby received his job despite the fact that Crosby is less qualified than Plaintiff and does not
possess a college degree. Defendants’ actions have resulted in Plaintiff’s termination from
employment and Plaintiff incurring great physical and emotional distress.

The Defendants’ argument that this language does not support Plaintiff’s position that his
Complaint is centered around harm caused to him clearly fails.

The allegations in Plaintiff’s complaint with respect to Plaintiff’s civil conspiracy claims
are, at the very least, allegations which are best left to the purview of a jury rather than the Court
on a Motion to Dismiss.

As it relates to Defendants’ argument thiat Plaintiff’s Civil Conspiracy does not result in an

allegation of special damages to Plaintiff, Plaintiff’s Complaint states:
55. Defendants’ civil conspiracy herein alleged has caused, continues to cause, and will cause
Plaintiff to suffer special damages and substantial damages for pecuniary losses, embarrassment,
humiliation, pain and suffering, mental anguish, loss of enjoyment of life, and other non-pecuniary
losses.

The damages alleged here are different from the other damages alleged in all other causes
of action and special and germane to the act of the conspiracy against the Plaintiff. As a result,
Plaintiff’s Civil Conspiracy.claim must be allowed to proceed and should not be dismissed at the

12(b)(6) juncture as Plaintiff has pled special damages. Plaintiff’s Motion for Reconsideration

should therefore be granted.
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. CONCLUSION

Plaintiff reasserts and requests that for the above reasons, Plaintiff’s - Motion for
Reconsideration be granted and that this case be immediately placed back upon the active roster
of cases in this jurisdiction.

Respectfully submitted,

‘s/Donald Gist -
Donald Gist, Esquire
' Aaron Wallace, Esquire
Gist Law Firm, PA
4400 North Main Street (29203)
Post Office Box 30007 -
Columbia, South Carolina 29230
Tel. (803) 771-8007

~ Fax: (803) 771-0063
Email: aaronwallace.gistlawfirm@gmail.com;

dtommygist@yahoo.com

September 18, 2018
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Defendant’s Feb 28, 2019 Memo in Support of Motion to Dismiss
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
)
John Kennedy, ) C.A. No. 2017-CP-26-05913
)
Plaintiff, )
)  DEFENDANTS’ MEMORANDUM
Vs. ) IN SUPPORT OF
) MOTION TO DISMISS
City of Myrtle Beach Police Department, )
and Amy Prock, Angela Kegler, and John )
Pederson (In their Individual Capacities), )
Defendants. )
)

This is an employment law action alleging breach of contract, breach of contract
accompanied by fraud, and civil conspiracy. Plaintiff is a former police officer who was
terminated by the City. The City has filed a motion to dismiss. This memorandum is in support

of that motion.

I. Plaintiff’s claims fail because he was an at-will employee as a matter of law.
Plaintiff asserts that certain unidentified polices or procedures or verbal assurances of the

City manager may have altered his at-will employment status. What those procedures or
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-assurances are is irrelevant because as a matter of law he could only have been an at-will City
employee.

The City operates under a council-manager form of government. Todd v. Smith, 305 S.C.
-227, 231, 407 S.E.2d 644, ‘646 (1991) (“the City of Myrtle Beach has elected to adopt the
council/manager form of government”). Hiring and firing authority in a council-manager form of
government rests in the City Manager under S.C. Code § 5-13-90(1). Dew v. City of Florence,
279 8.C. 155, 161, 303 S.E.2d 664, 667 (1983) (citing South Carolina Code § 5-13-90(1) which

“allows the City Manager in a council-manager form of government to dismiss any City employee
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‘for the good of the municipality™). Every court that has considered § 5-13-90(1) has held that
employees who work in council-manager municipalities are employed at-will.
The plaintiff in Lamond v. City of Myrtle Beach, 1991 WL 433750, at *1 (S.C. Com. Pl

Oct. 25, 1991), asserted a claiinrf-or breach of an employment contract against the City, just as
here. The Lamond court noted that under S.C. Code Ann. Section 5-13-90(1), a city manager
“shall . . . when necessary for the gdod of the mﬁnicipality, remove any appointive officer or
employee of the municipality.” The court then stated:

Every court that_haé considered the issue has held that this -

statutory provision means that employees in municipalities with

the council-manager form of government serve at the will and

pleasure of the City. Dew v. City of Florence, 279 S.C. 155, 161-

162, 303 S.E.2d 664 (1983); Bunting v. City of Columbia, 639 F.2d

1090, 1093-1094 (4th Cir. 1981); Mills v. Leath, 709 F.Supp. 671,

674 (D.S.C. 1981);-Bane v. City of Columbia, 480 F.Supp. 34, 37-

38 (D.S.C. 1979).
Lamond, supra.; accord, Bordner v. Town of Atl. Beach, 2017 WL 1190874, at *5 (D.S.C. Mar.
31, 2017) (interpreting § 5-13-90(1) and holding that “[c]Jourts have interpreted this statute to

provide for at-will employment of municipal employees™). The-Lamond court rejected the

" plaintiff’s arguments that he could have had a contract based on-an oral assurance because “la]ny
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such assurance . . . was contrary to Section 5-13-90(1), S.C. Code Ann., as construed by the -
courts and is therefore unenforéeable.” Id. And while, for the sake of discussion, the Lamond
court considered whether the City’s policies or procedures were even capable of altering a City
| employee’s at-will status, it ultimately returned to the fact that “state statutory law and case law
support the conclusion that employees of the city of Myrtle Beach are at-will employees” as a
matter of law. Id. Thus, as a matter of state law, § 5-13-90(1) mandates that City employees are
- employed at-will. See also, Mills, supra (“Courts have consistently interpreted [§ 5-13-90(1)] as

providing only for at-will émployment of municipal employees.”), citing Bunting, 639 F.2d at
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1093-94 (under § 5-13-90(1) “city employees . . . hold their positions at the will and pleasure of
the city”).

City Ordiﬁance § 2-81(b) merely reflects the at-will principle established in § 5-13-90(1).
City of Myrtle Beach Code of Ordinances Section 2-81(a) p:rov\‘/ides, in pertinent part:

For the purpose of establishing genéral operational and administrative
policies, procedures and regulations regarding employment, the
manager may, frorh time to time within his discretion, promulgate a
handbook for employees and may present the handbook for council's
review. If promulgated, the handbook shall reflect the overall
legislative policies set forth herein.

- Thus, the City’s employment “policies, procedures and regulations” are found in the City’s
“handbook. Those policies must be in accordance with: the leglslatlve policies set forth in the
City’s Code of Ordinances and with § 5-13-90(1). In the next subpart, the City establishes at-will

employment as its official employment policy. City of Myrtle Beach Code of Ordinances Section

!

2-81(b) provides:

The city has a policy that all employment status is "at will", with
the exception of judges under the unified court system. "At will"
employment recognizes the right of the employee to resign at any
time without providing a reason or explanation to the organization.
"At will" employment also recognizes the right of the city to
terminate employment at any time without providing a reason or
explanation to the employee. At will employment is terminable by

- either party at any time, for any reason or for no reason at all.
Nothing in the manager's personnel handbook can change the at-
will status of employment as set forth herein, or create an
expectation of a contract or continued employment on the part of
any employee No one other than the city manager may make any
promise or assurance or enter into any contract, whether oral or
written, express or implied, that is any way inconsistent with the
policy set forth herein. Any promise, assurance or purported
contract or agreement shall be invalid and not binding upon the
city unless adopted, endorsed or agreed to in writing by the city
manager.
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Id. (emphasis added). Thus, as a matter of law, City employees are employed at-will because all
of the City’s employment policies and procedures must be set forth in its handbook, which
handbook must reflect the City’s policy of at-will employment as a matter of law.

Plaintiff, a former City police officer, asserts three causes of action. The first two causes
of action — breach of contract and breach of contract with fral_ldulent intent — require the
existence of more than an at-will contract as an element of the cause of action. Our Supreme
Court has made it clear that where “there is nothing to suggést this was anything other than an at-
will relationship,” there is “no contract on which [Plaintiff] can predicate [hi]s claims of breach
of contract and breach of contract accompanied by a fraudulent act.” Allegro, Inc. v. Scully, 418
S.C. 24, 35, 791 S.E.2d 140, 146 (2016), reh'g denied (Oct. 26, 2016); Hudson v. Zenith
Engraving Co., 273 S8.C. 766, 769, 259 S.E.2d 812, 813 (1979) (“The termination of employment
at will by either party does not normally give rise to a cause of action for breach of contract.”).

Plaintiff alleges that he had “éohtractual rights pursuant to Defendant’s employment
handbook and other contractual policies and procedures provided to Plaintiff By Defendant.”
[Complaint § 20] By state law, that cannot be the casé since § 5-13-90(1) establishes at-will

employment as a matter of law in the City, as well as in other council-manager municipalities.
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Plaintiff’s claim that he had more than an at-will contract is “contrary to Section 5-13-90(1), S.C.
Code Ann., as construed by the courts and is therefore unenforceable.” Lamond, supra. Further,
City Code § 2-81 must be read as in compliance with § 5-13-90(1), or it too is unenforceable and
void. Lamond. Thus, Plaintiff has not alleged a viable claim that he was more than an at-will
employee and his first two causes of action fail as a matter of law.

Plaintiff’s third cause of action is for civil conspiracy against the individual defendants.

First, neither the City, nor the decisionmaker who terminated Plaintiff’s employment, are subject
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to suit for civil conspiracy because Plaintiff was an‘ at-will employee. Angus v. Burroughs &

- Chapin Co., 358 S.C. 498,-596 S.E.2d 67 (2004) (dismissing former at-will county employee's
civil conspiracy claim’bro_ught against county council members in individual capacity who voted
to terminate plaintiff’s: employmént because they cannot be sued for doing what the at-will
doctrine gives them the right to do) (“Angus I””) (affirmed in-‘perti/nént part by Angus v.
Burroughs & Chapin Co., 368 S.C. 167, 628 S.E.2d 261, 262‘(2006) (“Angus II)); accord,
Brailsford v. _Wateree Cmity. Action, Inc., 135 F. Supp. 3d 433, 450 (D.S.C. 2015) (Angus 1
stands for the proposition “that an at-will employee cannot sue his employer, or anyone acting

-withjn his authority on behalf of his employer, for civil con'spiraéy arising out of his
termination”) (quoting Faile v. Lancaster Cnty., 2013 WL 786447 at *5 (D.S.C. Mar. 1, 2013)
(“civil conspiracy claim by an at-will employee against an employer arising out of the

-employee's termination‘is barred”)). Accordingly, Plaintiff cannot sue J ohn Pedersen, the City
Manager empowered by S.C. Code § 5 -13-90(1) to terminate Plaintiff’s employment. 4dngus I

Moreover, as a police officer, Plaintiff was a public official. In Argus II, the court
rejected a conspiracy claim brought against the county council members who voted to terminate
the at-will plaintiff’s employment, as well as a newspaper and a developer who complained

about the plaintiff’s performance. The court held:

In our democratic society, a public official is answerable to the

public; members of the public are not third-party interlopers.

Because of Angus's status as a public official, we conclude her

action for civil conspiracy cannot be maintained against any of

these defendants.

Id. at 262. The court did not liﬁﬁt its holding to a particular claSs of “member of the public.”

Thus, the fact that the other defendants are also City employees is of no moment.
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The court in Reed v. Town of Willistbn, 2010 WL 1409427, at *10 (D.S.C. Feb. 26,

- 2010), cited Angus II and cprrectly stat;:d that “[u]nder South Carolina law a public official who
is employed at-will is prohiﬁited from suing '\anyo-ne for a civil conspiracy” relating to the
termination of their employment. i (emphasis added), report and recommendation adopted,
2010 WL 1409425 (D.S.C. Mar. 317 2010). And in Brown v. City of Columbia, 2011 WL
3654472, at *1 (D.S.C. June' 16, 201 1), report and recommendation adopied, 2011 WL 3654468
(D.8.C. Aug: 19, 2011), the court cited Angus II and held, “[An at-will] plaintiff who is a public
official cannot maintain a civil conspiracy claim against non-employer third parties.”

In Angus II, the pla{i;ltiff sougﬁt a judgment against a neWspaper and a developer. The
Court rejected that claim because ’d;e plaintiff was an at-will public official. The conspiracy
defendants here are citizens of Horry County sﬁed in their individual capacities. Such suits are,
asa rﬁatter of law, suits against members of the public for they seek to impose personal liability
against the personal assets of these déféndénfs. The fact that these Hor_ry County citizens are City
employees; is wholly irrelevant for purposes of an Angus II analys_is'beca'use “a public official
who is employed at-will is prohibited from suing anyone for a civil conspiracy. . . .” Reed, supra.

“They are also “non-employer third parties,” Brown, supra, because in their individual capacities
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they did not employ Plaintiff. Accordingly, under Angus II, Plaintiff’s civil conspiracy claim
fails because he was employed as an at-will public official.

- L Plaintiff’s civil conspiracy claim also fails because he has not properly alleged the
elements of such a claim.

Plaintiff’s claim further fails because he has not properly alleged the elements of a
claim of civil conspiracy. “To prove a claim for civil conspiracy, a plainﬁff must show: ‘(1)
a combination of two or more perso‘ns,'(2) for the purpose of injuring the plaintiff, and (3)

causing plaintiff special damage.”” McCrief' v. Wachovia Bank; 2013 WL 6284435, at *4
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(D.S.C. Dec. 4, 2013) (quoting Hackworth v. Greywood at Hammett, LLC, 385 S.C. 110,
682 S.E.2d 871, 874 (Ct. App. 2009). Plaintiff’s allegations fail at the second and third
prongs.
Plaintiff has failed to properly allege that the purported conspirators so conspired for

the purpose of injuring him. Rather he alleges in his Complaint:

27. Upon information and belief, Plaintiff was subséquently

replaced by Joseph Crosby who is the boyfriend of Amy Kegler.

Plaintiff is aware that Defendants Kegler, - Pederson, and Prock

conspired and took affirmative steps to terminate Plaintiff in an

effort to ensure that Joseph Crosby received his job despite the fact

that Crosby is less qualified than Plaintiff and does not possess a

college degree. '

52. Defendants’ [sic] conspired to have Plaintiff terminated and to

deny Plaintiff a Grievance Hearing so that Kegler's less qualified

boyfriend could be hired into Plaintiff’s position.
[Complaint 9 27, 52 (emphasis added)] Thus, Plaintiff’s assertion is that he was terminated
to benefit Crosby, not to harm Plaintiff. Thus his conspiracy claim fails. See Bivens v.
Watkins, 313 S.C. 228, 437 S.E.2d 132, 136 (Ct. App. 1993) ‘(afﬁrming trial court's finding
that conspiracy claim failed because there was a “complete lack of evidence to establish that
the purpose of the business of the parties was anything other than profit motivated” and was
not intended to harm the plaintiff); Reed v. diken Cty., 2010 WL 4238848, at *6 (D.S.C. Oct.
21, 2010) (where only evidence was that the object of the conspiracy was to protect one of
plaintiff’s subordinates from him-‘é[p]laintiff has not provided the court with sufficient
evidence of an intent to harm” him).

Further, Plaintiff has failed to properly plead special damages. “Special damages are

-those elements of damages that are the natural, but not the necessary or usual, consequence

of the defendant's conduct.” McCrief, supra (quoting Hackworth). Plaintiff must both plead

Yot /|
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and prove special damages. Little v. Brown & Williamson Tobacco Corp., 1999 WL
33291385, at *14 (D.S.C.1999); Preferred Sav. Bank, Inc. v. Elkholy, 303 S.C. 95, 99, 399
S.E.2d 19, 21 (Ct.App.1990) (special damages must “be specifically stated” to avoid surprise
to the other party).

Merely invoking the phrase “special damages™ is‘insufficient. Where a party has
“failed to plead with specificity any special damages,” a civil cdnspiracy claim necessarily
fails. Hotel & Motel Holdings, LLC. v. BJC Enterprises, LLC, 414 S.C. 635, 650-51, 780
S.E.2d 263, 272 (Ct. App. 2015) (“circuit court properly dismissed Appellant's civil
conspiracy claim against Individual Respondents” for lack of specificity as to special
damages).

Here, Plaintiff alleges that as a result of the alleged'conspiracy, he: (1) “suffered a
loss of earning capacity and the loss of his job” [Complaint § 54]; (2) “suffer[ed] special
damages and substantial damages for pecuniary losses, erﬁbanassment, humiliation, pain
and suffering, mental anguish, loss of enjoyment of life, and other non-pecuniary losses” [1d.
T 55]; (3) is “entitled to injunctive relief and/or civil damages suffered a loss of the
' opportunity to be promoted and suffered the loss of his job rves.ulting in diminished earning
.' capacity, diminished benefits, and diminished retirement” [Zd. 9 56]; (4) is “entitled to
injunctive relief and/or civil damages, back pay, and front pay” [Id. § 57]; and “suffered a
loss of the opportunity to be promoted and suffered the loss of his job resulting in diminished
earning capacity, diminished benefits, and diminished retirement [and] is entitled to a
judgment for actual and punitive damages.”

The damages alleged here are “;exactly those damages that one would expect to flow

from’ the alleged conspiracy to terminate him.” James v. Pratt & Whitney, 2005 WL
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3440868, at *3 (D.S.C. Dec. 14, 2005) (finding plaintiff failed to allege special damages
arising from a conspiracy to terminate his employment where he alleged only “damages for
lost wages, lost benefits, consequential economic damages, emotional distress, and injury to
reputation”). “Plaintiff merely'aileges that he has suffered a myriad of damages ranging from
lost wages to intentionai infliction of emotional distress but has failed to point to actual
special damages that he has _Suffered'as a result of defendant’s alleged actions.” Id. at *5.
Accordingly. Plaintiff’s claim for civil conspifacy fails as a matter of law.

Based on the foregbing, Defendants respectfully request that this action be dismissed.

s/Derwood L. Aydlette IIT

Derwood L. Aydlette III (SC Bar No. 13011)
GIGNILLIAT, SAVITZ & BETTIS, L.L.P.
900 Elmwood Ave., Suite 100 '
Columbia, SC 29201

Tel.: (803) 799-9311

Fax: (803) 254-6951

daydlette@gsblaw.net

ATTORNEYS FOR DEFENDANTS

February 28, 2019
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Certificate of Service

I hereby certify that on the above date, I. caused to be
served on counsel of record a true and correct copy of this
document by mail or efiling.

-s/Derwood L. Aydlette ITI .
' GIGNILLIAT, SAVITZ & BETTIS, L.L.P.
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Plaintiff’s May 2 Motion to Reconsider
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A

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY FOR THE FIFTEENTH JUDICIAL
CIRCUIT
John Kennedy, CASE NO.: 2017-CP-26-05913
Plaintiff,
Vvs. RECONSIDERATION

City of Myrtle Beach Police Department,
and Amy Prock, Angela Kegler, and
John Pederson (In their Individual
Capacitates),

)
)
)
)
)
)
)
) PLAINTIFF’S MOTION FOR
)
)
)
)
)
)
)
Defendants. )
)

TO: Above Named Defendants, by and through, the undersigned counsel
YOU WILL PLEASE TAKE NOTICE that Donald Gist and Aaron Wallace, counsel for

Plaintiff in this action, moves for reconsideration from the order of the Court dated April 25,

2019 which dismissed this case pursuant to a Motion to Dismiss filed by the Defendants. In

support of this Motion, Plaihtiff’ s counsel states as follows:

1.

2.

On December 28, 2017, Defendant filed a Motion to Dismiss in this case.

The Court granted Defendant’s Motion to Dismiss in an order dated April 25, 2019.

. The basis of Defendant’s Motion to Dismiss centers around arguments made by

Defendant to dismiss Plaintiff’s breach of contract claim and civil conspiracy claims.
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With respect to Plaintiff’s breach of contract claim the Court erroneously states that this

claim should be dismissed due to Plaintiff being an “at will” employee based upon state

statutory and case law. The Court’s decision is largely founded on Defendant’s status as

a council-manager form of government and references to SC Code Section 5-13-90(1) for

the proposition that the City Manager maintains the power to dismiss any employee for
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the “good of the municipality”. The statute gives this.power to the City Manager, in
accordance with Plaintiff’s correct interpretation _of the statutory guidance, to create
contracts as it providés wid¢ discretion for the City Manager. This is central to Plaintiff’s
Combplaint as Plaintiff ha_s_ alleged that the City Manager sancfioned his-contractual
relationship with the Defendant. Plaintiff should therefore have an opportunity to present
this case to a jury to test the veracity of Plaintiff’s arguﬁénts as Plaintiff’s complaint
pléads his tﬁeory of the case sufﬁciently to meet the 1 2_(b)(6)_standard.

. In regard to the Court’s cﬁsmissél of Plaintiff’s civil conspiracy claim against the
individual defendants (to-include the City Manager), the Couﬁ bases its decision to
dismiss these claims due to the argurhent that 1.) Plaintiff is an at:-will employee and
therefore is prevented frbm bringing a civil conspiracy action as “they cannot be sued for
doing what the ‘at-will” doctrine gives:them the-rightA to do.”, and 2)asa

public official”, Plaintiff cannot sue anyone for a “civil conspiracy” related to the-
termination of his empldyment.

As is fully stated above, Plaintiff was not an “at-will” employee so the Court’s reasoning

is incorrect on this point. With respect to the Court’s secondary reasoning that Plaintiff,
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as a public official, cannot sue anyone.fdr his termination, this reasoning is flawed
because unlike the litany of cases that the Court relies upon, the persons the Plaintiff is
suing were involved in making decisions relating to his termination as opposed to being
general individuals in the community. Therefore; Plaintiff’s civil conspiracy claims
should be allowed to go forward to a jury as Plaintiff has adequately pIed this cause of

action in accordance with the provisions of SCRCP 12(b)(6).
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7. Alternatively, should the Court not reconsider its April 25, 2019 decision and deny
Defendant’s Motion_- to Dismiss, Plaintiff requests a hearing on this motion and / or the
right to amerid his complaint based upon SbRCP 15 which allows for liberal amendment
of pleadings.

WHEREFORE, Plaintiff, respectfully requests this Coﬁrt to reconsider its Order filed
April 25, 201 9, dismiésing Plaintiff's Cbmplaint, a request for a ﬁeaﬁng and,
alternatively, to allow Plaintiff to amend'the Complaint éursuant_ to Rule 15 of the South
Carolina Rule of Civil Procedure.

Respectfully submitted,

GIST LAW FIRM, P.A.

. s/ Donald Gist .
Donald Gist, Esquire, Federal ID# 7178
Aaron Wallace, Esquire, Federal ID# 11469
'Anthony Ibarra, Federal ID #12978
4400 North Main Street (29203)
Post Office Box 30007
Columbia, South Carolina 29230
Tel. (803) 771-8007
Fax: (803) 771-0063
Email: aaronwallace.gistlawfirm@gmail.com;
dtommygist@yahoo.com
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April 29, 2019
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Plaintiff*s June 13 Memo in Support
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ). FOR THE FIFTEENTH JUDICIAL CIRCUIT
) .
)
John Kennedy, )
)
Plaintiff, ) .
) C/A No.: 2017-CP-26-05913
VvS. ) ' :
‘ ) Plaintif’s Memorandum in
City of Myrtle Beach Police Department, ) Support of Plaintiff’s Motion for
and Amy Prock, Angela Kegler, and John ) Reconsideration -
Pedersen (In their Individual Capacities), )
’ )
Defendants. )
)

Plaintiff John Kennedy hereby files this motion for reconsideration on the merits of
Plaintiff’s Complaint in response to Defendant’s Motion to Dismiss which was granted by the

Court on April 25, 2019. In support of Plaintiff’s motion, Plaintiff submits the following.

L PROCEDURAL HISTORY
The current action was filed September 14, 2017 wherein Plaintiff alleged causes of action

.of breach of contract, breach of contract with fraudulent intent, and civil conspiracy against the
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Defendants named above. Defendants filed an Answer on December 28, 2017 and on June 21,
2018 Defendants filed a motion to dismiss the Complaint. The Céurt ultimately granted this

motion on April 25, 2019.

II. STANDARD OF REVIEW
Under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure a defendant may move

to dismiss a complaint based on a failure to state facts sufficient to constitute a cause of action.

Spence v. Spence,368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). The decision to grant a Rule
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12(b)(6)motion to dismiss must be based solely upon the allegations set forth in the complaint. Id.;
Clearwater Trust v. Bunting,367 SC 340, 343, 626 S.E.2d 334, 335 (2006). In deciding to grant
the motion to dismiss, the court must consider whether the complaint, viewed in the light most
favorable to the plaintiff, states any valid claim for relief. Spenc;z, at 116, 628 S.E.2d at 874 (2006).

A motion to dismiss under Rule 12(b)(6) should not be granted if facts alleged and
inferences reasonably deducible therefrom entitle the plaintiff to relief under any theory. Id.;
Overcash v. S.C. Elec. & Gas Co.,364 S.C. 569, 572, 614 SE2d 619, 620 (2005). Furthermore,
the complaint should not be dismissed merely because the court doubts the plaintiff will prevail in
the action. Spence,at 116-17, 628 S.E.2d at 874. Dismissal under Rul‘e 12(b)(6) is improper if the
facts alleged and inferences reasqnably deducible from them, viewed in the light most favorable
to the plaintiff, would entitle the plaintiff to relief on any theory. Doe v. Marion, 373 S.C. 390,
395,- 645 S.E.2d 245, 247 (2007). |

A motion to strike ‘und_er Rule 12(f), SCRCP, which challenges a theory of recovery in the
complaint, is in the nature of a motion to dismiss under Rule 12(b)(6), SCRCP. McCormick v.
England, 328 S.C. 627, 632, 494 S.E.2d 431, 433 (Ct.App.1997). Rule 8, SCRCP, mandates that

a pleading contain “ultimate facts” rather than “evidentiary facts” to state a cause of action.
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“Ultimate facts fall somewhere between the verbosity of ‘evidentiary facts’ and the sparseness of
‘legal conclusions.” Watts v. Metro Security Agency, 346 S.C. 235, 239, 550 S.E.2d 869, 871 (Ct.
App. 2001). Further, a co'rhplaint must contain a ‘short and plain statement of the facts showing
the pleader is entitled to relief.” Rule 8(a)(2), SCRCP.

This requires a litigant to plead the ultimate facts which will be proven at trial, not evidence

which will be used to prove those facts. Clark v. Clark, 293 S.C. 415, 416, 361 S.E.2d 328 (1987)

(emphasis added).
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Where allegations of the complaint give ﬁse to competing inferences on a question of

' materiél fact, dismissal uﬁder Rule 12(5)(6) i; not éppropriate. Camp v. Springs Mortgage
Corp.,310 S.C. 514, 517, 426 S.E.2d 304, 306 (1993). Tﬁe Ruling on a Rule 12(b)(6) motion to
dismiss must be based solely upon the allegations set forth in the complaint. Moreover, a 12(b)(6)
motion should not be granted if the facts alleged and the inferences reasonably deducible therefrom
would entitle the plaintiff to any relief on any tﬁeory of the case, T;he question to be considered is
whether, when viewed in the light most favorable to the plaintiff, the complaint states any valid
claim for relief. Further, the complaint should not be dismissed merely because the court doubts
the plaintiff will prevail. Carolina Care Plan, Inc. v. United HealthCare Services, Inc., 361 S.C.
544, 606 S.E.2d 752 (Ct. App. 2004) (emphasis added).

Plaintiff’s Complaint recites the ultimate facts, which upon further litigation, will show the |
~ evidence which will be used fo prdvé those ultimate facts. As such, the Defendant’s Rule
12(b)(6) motion to dismiss must be denied. In the alternative, Plaintiff should be granted leave to
amend his complaint.

III. LEGAL ARGUMENTS
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With respect to the Court’s Order dated April 25, 2019, Plaintiff believes that the Court

improperly dismissed his Complaint based upon the cogent arguments stated below:

1. Plaintiff’s Breach of Contract Claim should not be dismissed as Plaintiff has pled
that the City Manager, who statutorily has the power to dismiss City Employees,
was central in establishing the contractual basis upon which Plaintiff’s claims are
based.

The April 25, 2019 Order dismissing Plaintiff’s Complaint indicates that the Court relieved

upon the premise that the hiring and firing authority within a council-manager form of municipal
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Government prescribes that the City Manager has the statutory authority to_hire and fire at will.
As simple reading of the COmplamt in tﬁis ca;se clearly dictates that the City Manager was in fact
centrally involved in the cféation of Plaintiff® s' breach of contract claims, as, upon information and
" belief, the City Manager was in;/olved directly in the termination of Plaintiff’s employment and
was also a central part of the creation and administration of the policies upon which Plaintiff relied

upon during his employmérit and which were breached.

City of Myrtle Beach Code of Ordinances Section 2-81(a) provides, in pertinent part:
For the purpose of establishing general operational and administrative policies, procedures
and regulations regarding employment, the manager may, from time to time within his
discretion, - promulgate a handbook for employees and may present the handbook for
council's review. If promulgated, the handbook shall reflect the overall legislative policies
set forth herein.

. City of Myrtle Beach Code of Ordinances Section 2-81(b) provides: \
‘The city has a policy that all employment status is "at will", with the exception of judges
under the unified court system. "At will" employment recognizes the right of the employee
to resign at any time without providing a reason or explanation to the organization. "At
will" employment also recognizes the right of the city to terminate'employment at any time
without providing a reason or explanation to the employee. At will employment is
terminable by either party at any time, for any reason or for no.reason at all. Nothing in the
manager's personnel handbook can change the at-will status of employment as set forth
herein, or create an expectation of a contract or contirued employment on the part of any
employee. No one other than the city manager may make any promise or assurance or enter
into any contract, whether oral or written, express or implied, that is any way inconsistent
with the policy set forth herein. Any promise, assurance or purported contract or agreement -
shall be invalid and not b1nd1ng upon the city unless adopted, endorsed or agreed to in
writing by the city manager.
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Plaintiff’s contract-based claims' do not violate such ordinarices. Specifically, paragraph 20

of the complaint states:

Defendant’s actions in doing such violated Plaintiff’s contractual rights pursuant to
Defendant’s employment handbook and other contractual policies and procedures
provided to Plaintiff by Defendant.
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Thus, it is apparent that Plaintiff’s complaint indicates that Plaintiff’s contract-based claims
are not solely based upon' the employment handbook and include contractual policies and
procedures which were provided to Plaintiff by Defendant. Even if Defendant claims that in order
for the documents to be contractual in nature they must have been signed by the City Manager, the
allegations in Plaintiff’s complaint cannot be refuted on a 12(b)(6) motion because Plaintiff has
pled that such documents are contractual in nature, were- provided to Plaintiff by Defendant, and
only an examination of the evidence at the Summary Judgment stage can delineate whether such
documents are or are not sufficient in accordance with the ordinance.

In fact, throughout the complaint, Plaintiff repeatedly references the City Manager’s

intimate involvement with respect to Plaintiff’s termination and employment and the City Manager
was directly named as a defendant in this case. Plaintiff should have an opportunity to proceed

- with respect to this case so that the sufficiency of the Complaint and the referenced contractual

documents can be tested by the fact finder.

The ordinances indicated that “No one other than the city manager may make any promise

or assurance or enter into any contract, whether oral or written, express or implied, that is any way

inconsistent with the policy set forth herein. Any promise, assurance or purported contract or
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agreement shall be invalid and n'o‘t bihding upon the city unless-adopted, endorsed or agreed to in
writing by the city manager.” |

Based on Defendant’s own drdinance, all that is required is that the City Manager adopt or
endorse the contractual documents in order for them to be contractual in nature. Although the
ordinance allows the city manager to agree to such contract or agreement in writing, there is no

" requirement that he do such as the ordinance indicates that he can adopt or endorse a policy in

order to make it contractual in nature.
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- In the instant case, Plaintiff’s contractual allegations cannot be refuted without a factual
analysis into the extent that the po;icies and procedures were adopted or endorsed by the City
Manager in accordance with the ordinance.

All that is required is the adequate pleading of Plaintiff’s legally cognizable theories upon
which relief can be based as it relates to surviving the Defendant’s Motion to Dismiss. The Court
relied on a series of cases éuggesting that City:o:f Myrtle Beach 'émployees are employed “at-will”
and employed at the pleasure of the City Manager. Plaintiff does 'not dispﬁté the statutory authority
- nor the validity of the properly cited case law. Plaintiff’s theory of the case is unique. The instant
‘case raises the novel theory- -that the City of Manager, who has tiie statutory authority to hire and
fire City ‘empIOyees “at will”, likewise has the power to abrogate this power in favor of
contractually binding the city; As Plaintiff has properly pléd'this novel theory of law, Plaintiff
sh:)uld have an opportunity to-proceed to discovery to build the factuaﬂ record necessary to support
this theory of the case. The Court’s decision to dismiss Piaintiff’s contract cause of action should
therefore be reconsidered and denied. Altérnatively; Plaintiff should have an opportunity to amend

“his complaint based on the assertions above and- SCRP 15 -which allows for liberal amending of
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the Complaint in the interests of justice.

2. Plaintiff is not barred from suing Defendant’s agents for Civil Conspiracy as despite
being a public official, Plaintiff’s suit is not against general members of the public,
but rather is against Defendant’s own agents and employees
The tort of civil con'spiracy has‘three elements: (1) a combination of two or more persons,

(2) for the purpose of injuring the plaintiff, and (3) causing plaintiff special damage. Vaught v.
Waites, 300 8.C. 201, 208, 387 S.E.2d 91, 95 (Ct.App.1989). The difference between civil and

criminal conspiracy is in criminal conspiracy, the gravamen of the offense is the agreement itself,

“whereas in civil conspiracy, the gravamen of the tort is the damage resulting to plaintiff from an
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overt act done pursuant to a common design. Id.; see also Pye v. Estate of Fox, 369 S.C. 555, 567—
68, 633 .S.E.2d 505, 511 (2006) (“The gravamen of the tort of civil conspiracy is the damage
resulting to the plaintiff from an overt act done pursuant to the combination, not the agreement or
combination per se.”). A claim for civil conspiracy must allege additional acts in furtherance of a
conspiracy rather than reallege-other claims within the complaint. Todd v. S.C. Farm Bureau Mut.
Ins. Co.,276 S.C. 284,293,278 S.E.2d 607, 611 (1981) rev'd on other grounds, 283 S.C. 155, 321
S.E.2d 602 (1984) quashed.in: part on other grounds, 287 S.C. 190, 336 S.E.2d 472 (1985).
Moreover, because the quiddity of a civil conspiracy claim is the special damage resulting to the
pla1nt1ff the damages alleged must go beyond the damages alleged in other causes of action.
Vaught, 300 S.C. at 209, 387 S.E.2d at 95. Hackworth v. Greywood at Hammett, LLC, 385 S.C.
110, 682 S.E.2d 871, Court of Appeals of South Carolina, August 12, 2009.

In its Order, the Court indicates 1. That Plaintiff cannot maintain a civil conspiracy cause
of action against his employer because he is an employee “at will”, and 2. That Plaintiff cannot
maintain a cause of action for civil conspiracy aéainst the individual defendants because he is a

“public official”.

With respect to the iCourt’s ruling that Plaintiff is an employee “at will”, Plaintiff has
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‘ effectively objected to this argument in subpart 1 above. Plaintiff relies on such legal arguments
against this ruling. |

With respect to the Court’s ruling that Plaintiff cannot m.aintainv a cause of action against

\ the individual Defendants because he'is a “public official”, this.ruling should be reconsidered as it

is erroneous. The cases quoted by the Court include Ross, Angus I, and Angus 2, (*(Ross v. Life

Ins. Co. of Virginia, 273 S.C. 764, 259 S.E.2d 814 (S.C., 1979) and Angus v. Burroughs & Chapin

Co., 628 S.E.2d 261, 368 S.C. 167 (S.C., 2006)). Cumulatively the Court is correct based on these
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cases that a public official such as a police officer cannot maintain a cause of action against the
~public as a public official is answerable to the public thé public is not considered to be a third-
party interloper. Angus v. Burroughs & Chapin Co., 628 S.E.2d 261, 368 S.C. 167 (S.C., 2006)).
That is not the case here.

Specifically, Plaintiff has not brought a case against members of the general public such as
was the case in Alngus 1 and Angus 2. He is not making a claim for civil conspiracy against a
newspaper or public interest group as the plaintiff in that case, rather his civil conspiracy claims
lie against individuals intimately connected to his employmént with the power to directly affect
his continued employment as well as his physical and emotional well-being.

In the instant case, the individual defendants devastated him emotionally and are
erﬁployees of the City. They are-not general members of the pubﬁc as indicated in the quoted
. cases and as such are perfectly able to be liable for civil conspiracy as pled in Plaintiff’s well pled
complaint.

Therefore, the Court’s Order of April 25, 2019 should be reconsidered and overruled.
Alternatively, Plaintiff should have an opportunity to amend his Complaint accordingly as allowed
~ by SCRCP 15.

g IV. CONCLUSION
For the reasons stated hereih, the Plaintiff in this case has pleaded specific facts for which
-relief may be granted. Plaintiff, respéctfully requests this Court to reconsider its Order dismissing
- with Plaintiff’s Complaint and, alternatively, allow Plaintiff to amend his Complaint pursuant to
Rule 15. Accordingly, for the foregoing reasons, Plaintiff’s claims should succeed as a matter of

law, and the Court should deny the Defendant’s Motion to Dismiss.

Lot 36
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June 13, 2019

Respectfully,

/s/ __Donald Gist

‘Donald Gist, Esquite

Aaron Wallace, Esquire

GIST LAW FIRM, P.A. :
4400 North Main Street (29203)
Post Office Box 30007
Columbia, South Carolina 29230
Tel. (803) 771-8007

Fax (803) 771-0063
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Def’s June 24, 2019 Memo in Opposition to Motion to Reconsider
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) ’
| ) ~
John Kennedy, ) C.A. No. 2017-CP-26-05913
)
Plaintiff, )
) DEFENDANTS’ RESPONSE
Vs. ) TO PLAINTIFF’S SECOND
_ _ ) MOTION TO RECONSIDER
City of Myrtle Beach Police Department, )
and Amy Prock, Angela Kegler, and John )
Pederson (In their Individual Capacities), )
) -
Defendants. )
)

This is an employment law action alleging breach of contract, breach of contract
accompanied by fraud, and civil conspiracy. Plaintiff is a formeér police officer who was

terminated by the City. This action was dismissed in Aﬁgust 2018 and restored on Plaintiff’s

"motion to reconsider in October 2018, which restoration included a requirement for a second

hearing on Defendants’ motion to dismiss. The motion to dismiss was, then heard a second time
in April 2019. The court again granted the motion to dismiss. For the sécond time, Plaintiff has
asked this court to reconsider its ruling.

As this court held in its order dismissing this case, all three of Plaintiff’s claims — breach
of contract, breach of contract accompanied by a fraudulent act, and civil conspiracy — turn oh
the issue of whether he was employed an at-will. Clearly he was. As Plaintiff offers no legitimate
reason for this court to reverse its order dismissing this action, his inotioﬁ sh;)uld be denied.

In his motion to reconsider, Plaintiff concedes that as a matter of state law he was an at-
will employee, stating:

Plaintiff does not dispute the statutory authority nor the validity of the

properly cited case law. Plaintiff’s theory of the case is unique. The
instant case raises the novel theory that the City of Manager, who has the

not $4
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statutory authority to hire and fire City employées “at will”, likewise has
the power to abrogate this power in favor of contractually binding the
city. As Plaintiff has properly pled this novel theory of law, Plaintiff
should have an opportunity to proceed to discovery to build the factual
record necessary to support this theory of the case.
[PIf. Mem. p. 6] However, Plaintiff’s theory is not at all novel as the South Carolina Supreme
Court has rejected an identical argument before.
The City operates under a council-mahager form of government. Todd v. Smith, 305 S.C.
227,231, 407 S.E.2d 644, 646 (1991) (“the City of Myrtle Beach has elected to adopt the

council/manager form of government™). Hiring and firing authority in a council-manager form of

. government rests in the City Manager under S-.C. Code § 5-13-90(1). Dew v. City of Florence,

279 S.C. 155, 161, 303 S.E.2d 664, 667 (1983) (citing South Carolina Code § 5-13-90(1) which -

“allows the City Manager in a council-manager form of goverﬁment to dismiss any City
employee ‘for the good of the municipality’”). “Every court that has considered [§ 5-13-90(1)]
has held that this statutory provision means that employees in municipalities with the council-
manager form of government serve at the will and pleasure vof' the City.” Lamond v. City of
Myrtle Beach, 1991 WL 433750, at *1 (S.C. Com. PI. Oct. 25, A17991) '(‘collecting cases and
specifically holding that City of Myrtle Beach employees are employed at-will); Dew v. City of
Florence, 279 S.C. 155, 161-162, 303 S.E.2d 664 (1983); Bunting V. City of Columbia, 639 F.2d
1090, 1093-1094 (4th Cir. 1981) (under § 5-13-90(1) “city employees . . . hold their positions at
the will and pleasure of the city”); Mills v. Leath, 709 F.Supp. 671, 674 (D.S.C. 1981) (“Courts
have consistently interpreted [§ 5-13-90(1)] as providing only for at-will employment of
municipal employees.”); Bane v. City of Columbia, 480 F.Supp. 34, 37-38 (D.S.C. 1979).

In Botchie v. O'Dowd, 315 S.C. 126, 129-30, 432 S.E.2d 458, 460 (1993), a former

sheriff’s deputy argued that he had an implied contract for more than at-will employment which
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h’é contended was created by the sheriff “adopting certain procedures and performing routine
evaluations. . . .” The Court noted that under S.C. Code Ann. § 23-13-10, just as § 5-13-90(1)
which governed Plaint-ift’s —employment, “[a] deputy serves at the sheriff's pleasure.” Id. at 460
(citing Heath v. County of Aiken, 295 S.C. 416, 368 S.E.2d 904 (1988)). The court then rejected
the plaintiff’s contract claim, holding that “a sheriff may not compromise his statutory authority
to discharge deputies at his discretion.” Id. (citing Jenkins v. Weatherholtz; 909 F.2d 105 (4th
Cir. 1990)). “To hold otherwise renders the language of § 231 3-10 meaningless and eviscerates
the sheriff's ability to discharge deputies at his ‘pleasure.” Id. Thus, just as here, the Supreme
Court held that where a statute provides for at-will employment, it cannot be altered by an
employer’s actions or policies.

Since Botchie, other courts have reaffirmed its logic. See, Fields v. Richland Cty. Sheriff's
Dep't, 2018 WL 4001830, at *4 (D.S.C. Aug. 22, 2018) (dismissing under Botchie and Jenkins
because “[e]ven an employee handbook containing a grievance procedure is insufficient to
overcome the dictates of a statute such as § 23-13-107); Harris v. Beaufort Cty. Sheriff's Dep't,
2011 WL 11733052, at *1 (S.C. Ct. App. Feb. 1, 2011) (quoting Botchie and affirming summary
judgment on contract claim because a “sheriff may not compromise his statutory authority to
discharge deputies at hi.s; diécretioh”). Notably, in Thompson v. Dorchester Cty. Sheriff's Dep't,
2007 WL 5681972, at *5 (D.S.C. May 4, 2007), aff'd, 280 F. App'x 328 (4th Cir. 2008), the court
both quoted and expounded upon Botchie, stating, “Iricluded in the power to terminate deputies
is the principle that ‘[a] sheriff may not compromise his statutory authority to discharge deputies
at his discretion,” meaning that the at-wili nature of a sheriff's deputy's employment cannot be
altered.” Id. (emphasis added) (quoting Botchie).

Moreover, as this court noted in its order dismissing this action:
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The plaintiff in Lamond], supra,] made the same arguments: Plaintiff

makes here: that he could have a contract based on oral assurances or the

City’s policies.. Lamond rejected those arguments because “[a]ny [oral]

assurance . . . was contrary to Section-5-13-90(1)” and held that even if

the City’s policies could arguably alter at-will employment, “state

statutory law and case law support the conclusion that employees of the

city of Myrtle Beach are at-will employees” as a matter of law. Id.
Thus, the court in Lamond reached the exact same conclusion that the Supreme Court in Botchie
 and the trial courts in Fi ields, Harris and Thompson reached: where at-will employment is
mandated by state law, an employer “may not compromise his statutory authority to discharge . .
. at his discretion,” meaning that the at-will nature of [the employee's] employment cannot be

altered.” Thompson. Accordingly, not only is Plaintiff’s theory not novel, it was specifically

proffered and rejected in Lamond, and rejected under identical circumstances in Botchie and its

progeny.
Because Plaintiff was an at-will emplbyée as a matter of law, and becéusg: he was also a
public official, this court correctly held that all three of his claims are barred. Allegro, Inc. v.
Scully, 418 S.C. 24, 35, 791 S.E.2d 140, 146 (2016), reh'g denied (Oct. 26, 2016) (where “there
is nothing to suggest this was anything other than an at-will relationship,” there is “no contract
on which [Plaintiff] can predicate [hi]s claims of breach of contract and breach of contract
accompanied by a fraudulént act.”); /ingus v. Burroughs & Chapin Co., 358 S.C. 498, 596
S.E.2d 67 (2004) (dismissing former at-will county employee's civil conspiracy claim brought
against county council members in individual capacity who voted to terminate plaintiff’s
employment because they cannot b§: sued for doing what the at-will doctrine gives them the right
to do) (“Angus I"); Angus v. Burroughs & Chapin Co., 368 S.C. 167, 628 S.E.2d 261, 262
(2006) (“Angus II”) (a public official who is employed at-will is prohibited from suing anyone

for a civil conspiracy).
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Plaintiff asks that he be allowed to amend his complaint. He made this same request in
thc motion te reconsider that‘he-ﬁleclli following this court’s first dismissal of this action in
August 2018. Since that‘time, he has been on notice that this court considers his pleadings
deficient. Despite the fact that this: court has twice now dismfssed this action for failure to state a
claim, Plaintiff has made no attempt to file a motion to amend, pfovide the court with a proposed
| amended complaint; or othefWise advise the court as to what a possible amended complaint
might contain that would nét still be subject to ciismissal unde;‘ §. 5'.13'90(1' ). Instead, he has
simply restated the same afgument he made in his first motiqn to reconsider, i.e., that despite § 5-
.13-90(1)- énd the cases interpreting it, and despite the fact that he “does not dispute the statutory
authority nor the validity of the prdp‘erly cited case 1a§v,” his‘cas‘e' should somehow be allowed to
proceed where the plai»ntiffs in Lamond, Déw,, Bﬁnz‘ing, B_qne and Mflls (and similarly Botchie, et
al.) failed. No opportunity to 'aménd is necessary where any éﬂlendment would be futile. Health
Promotion Specialist;s, L.LC.v. S.C. Bd. of Dentistry, 403 SC 623, 632, 743 S.E.2d 808, 812-
13 (2013). That is thev case here as the plethora of “properly 'cited.case law” establishes.
Based on the foregoing, Defendants respectfully request that Plaintiff’s motion to

reconsider be denied.
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s/Derwood L. Aydlette IIT
Derwood L. Aydlette TII (SC Bar No. 13011)
GIGNILLIAT, SAVITZ & BETTIS, L.L.P.

June 24, 2019 - 900 Elmwood Ave., Suite 100
: . Columbia, SC 29201
Certificate of Service : : Tel.: (803) 799-9311
Thereby certify that on the above date, I caused tobe Fax: (803) 254-6951
served on counsel of record a true and correct copy of this PR
document by mail or efiling. ’ daydlette@gsblaw.net
s/Derwood L. Aydlette II1 , ATTORNEYS FOR DEFENDANTS

- GIGNILLIAT, SAVITZ & BETTIS, L.L.P.
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‘'The undersigned hereby certifies that the Record on Appeal contains all material proposed to be

included by any of the parties and not any other material.

Respectfully Submitted,

Jonali Jst

Donald Gist
Gist Law Firm, PA
4400 North Main Street (29203)
Post Office Box 30007
Columbia, South Carolina 29230
Tel. (803) 771-8007
, ' Fax: (803) 771-0063
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