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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG CIVIL ACTION NO.: 2016-CP-42-2478

BETTY JEAN PERKINS ,
PLAINTIFF, |
ORDER
V. .

SOUTH CAROLINA DEPARTMENT OF
TRANSPORTATION,

DEFENDANT.

This matter was heard by the Court as a bench trial on February 12, 2018. After hearing
testimony, reviewing the evidence and hearing the arguments of the parties, the Court submitted a
verdict on February 15, 2018 that found for the Plaintiff Betty Jean Perkins (“Perkins”). This Order
a'cco‘mpanies that verdict pursuant to Rules 52 and 58, SCRCP.

FACTS / BACKGROUND

This case arose from an accident that occurred at approximately 9:00 p.m. on March 1, 2012, in
Spartanburg County, South Carolina. Perkins was driving southbound on I-85 when her vehicle
~ experienced a tire and engine failure that resulted in her stalling out in the far-left lane, closest to the

center median. Shortly after stopping, Perkins exited her vehicle, stepped next to the concrete barrier

located in the center median, and proceeded to walk around her vehicle to get to the safety of the

opposite shoulder wﬁen ;he suddenly and unknowingly stepped into a drainage culvert, causing her to
lose her balance and fall to the ground.

This fall resulted in injuries to Perkins’s knees, back, and shoulder. Testimony was offered by
Perkins .as to the extent and nature of her injuries and. damages. The parties also stipulated to the
admission into cevidence of an independent medical examination of Perkins that causally ;elated
injuries to her right knee, lower back, and overall being to the accident in various percentages. Perkins
submitted medical bills into evidence for her care and treatment, including two operations on her right

o1
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knee and the resulting rehabilitation. Perkins also provided testimony regarding her pain, suffering, and

lost wages.

LAW /ANALYSIS

i’erkins brought this action against Defendant South Caroliha Department of Transportation
(“SCDOT”) on the gr’ounds of négligence. The South Carolina Tort Claims Act (“the Act”) governs all
tort claims against governmental entities and is the exclusive remedy for.any tort commiﬁed by a
governmental entity. The Act provides that the State, its agencies, political subdivisions, and other
governmental entities are “liable for their torts in the same manner and to the same extent as a private
individual under like circumstancés,” subject to certain limitations and exemptions provided in the Act.
S.C. Code Ann. § 15-78-40 .(2005). Of particular importance to this case, S.C. Code Ann. § 15-78-
60(15) (2005) expresély providés that: |

..Governmental entities responsible for maintaining highways, roads,
streets, causeways, bridges, or other public ways- are not liable for loss
arising out of a defect or a condition in, on, under, or overhanging a
highway, road, street, causeway, bridge, or other public way caused by a
third party unless the defect or condition is not corrected by the particular
governmental entity responsible for the maintenance within a
reasonable time after actual or constructive notice. '

S.C. Code Ann. § 15-78-60(15) (2005) (emphasis added). Accordingly, SCDOT may be held liable
under a negligence theory for any loss aﬁsing out of a defect or condition in, on, or under any road or
street,.if it is determined that SCDOT had actual or constructive notice of the conditioﬁ.

During the trial, téstimony was provided by representatives of SCDOT that they are responsibie
for maintaining highways to provide for the safe;ty of the traveling public. The testimony by both
SCDOT employees, a design engineer and a resident maintenance engineer, acknowledged that this
responsibility extends beyond the lanes of traffic and includes the entire right-of-way. One who

controls the use of property has a duty of care not to harm others by its use. Miller v. City of Camden,

=
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329 8.C. 310, 314 (1997). This duty of care includes the duty to avoid damage or injury to foreseeable
plaintiffs. See Dorrell v. S.C. Dep’t. of Transp., 361 S.C. 312, 15 (2004). Both employees also
acknowledgedA that roadside safety is an integral component of maintaining a safe highway for the

traveling public and that hazards within such roadside should be eliminated. The design engineer

+

testified that although this center median was not intended to be a lane of travel, it is foreseeable that it

will bé used by the traveling public and others in a variety of occasions including emergency. stops.
This Court finds that it is reasonably foreseeable that the traveling public and other individuals may
'avail themselves of this lane, and accordingly, SCDOT has a du‘ty to identify and eliminate hazards for
those individuals that are foreseeably within such area. This finding is based on the evidence and the

testimony provided by the SCDOT employees.

In regards to the specific hazard presented by the drainage culvert, both employees of SC_DOT _

testiﬁéd that it doeé not match the design indicated on the plans. Speciﬁcally, that the design plans
provide for thé concrete drainage basin and the concrete center median to be~-ﬂusﬁ against each other.
The employees also testified that the presence of a large gap between the concrete drainage basin and
the concrete center median is a deviation from the design plans. Although testimony was proffered by
the design engineer that reésonable tolerances and variations must be considered, no actual measure of
~ those tolerar;ces was provided. in reviewing the plans and the pﬁotographs submitted into evidence, it
is apparent and evident that this particular gap is drastically wider than the analogous openings within
the drainage grate itself. After examining the design plans, the photographs, and considering
testimony, this Court fmds that this gap pfesents a hazard to the traveling vpublic/, and accordingly.
SCDOT was negligem in failing to take corrective action to remedy this hazard. Giannini v. S.C. Dep't
of Transp., 378 S.C. 573, 580 (2008) (recognizing thaf SCDOT may be liable for a defective condition

if there is a failure to take corrective action).

3.5
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- Defendant SCDOT argued that Perkins was comparatively at-fault for this incident; however,
the record is replete of any act by Perkins in which she failed to act as a reasonably prudent persbn in
like or similar circumstances. This Court is not persuaded by the argument that Perkins should be at-
fault simply because her vehicle stalled out in the far-left hand lane. Perkins testified that the tire and
engine failure left her vehicle inoperable; therefore, she was unable to make any additional maneuvers
with her vehicle. Recognizing the danger presented by her location in the middle of I-85, Perkins
vacated her vehicle and proceedea to.safety. The Defendant’s own testimony by its employees affirms
her decision to seek the safety of the opy;osing' shoulder. Unfortunately, due to the hazard presented by
the drainage culvert, Perkins was unable complete this course of action.

Lastly, in order to prevail, Perkins must show that SCDOT had actual or constructive notice of
this hazard. Perkins intr;)duced numerous records of actqal drainage inspections performed by SCDOT.‘:
The resident maintenance engineer also offered testimony that this particular roadway is thoroughly
and routinely inspected by his department. Additionally, Perkins introduced an internal engineering
directive for the specific purpose éf requiring. road inspections for “detecting deficiencies that could
pose a hazard to motorists or pedestrians, -thus creatiﬁg a risk for the Department.” This directive
specifically mandates that all roads including interstates and their drainage structures shall be
inspected. In light of the evidence and testimony, this Court finds that SCDOT had or vshould .have had
notice of the hazard created by this defective drainage basin. This finding is analogous with Wooten v.
S.C. Dep’t. of Transp., 333 S.C. 464, 511 S.E.2d 355 (1999) in which the court determined that once
the DOT had notice of the hazardoﬁs condition: it may be liable for such hazard.

Perkins testified at trial that she has a complicated medical history including long-term, chronic

low back pain, extensive pain management and a prior knee repair; however, Perkin’s testimony and-

N
the report of the independent medical examiner are both consistent with the ultimate finding that

4
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Perkins experienced ‘signiﬁcant right knee exacerbation and injury from the incident. Because there

wés no other testimony to contradict these ﬁhdihgs, the Court accepts the facts as established from the

testimony. Additionally, no testimony was offered to refute Perkin’_s claim for lost wages. Having

found the testimony of Perkins to be credible and in placing great weigh on the report of the

independent medical examiner, this Couﬁ finds that Perkins Wés signiﬁca;ltly injured as a result of her

fall and accordingly she is entitled to an award of damages for her médical eﬁpenses, pain, suffering,
~ and lost wages. o p

CONCLUSION

Based on. tﬁe fofe’going. analysis, this Court finds that the Defendant SCDOT owed a dﬁty to
Perkins, that SCDOT‘breached- that duty, and that Perkins experienced damages as a proximate cause
of said breach. |

THEREFORE, this Court heréby finds for the Plaintiff as stated on the verdict that has been

filed a.nd orders that a judgment be entefed in the amount of $93,362.97 against the Defendant.-

IT IS SO ORDERED. _ 7

Mareh 18 2018 | | -
Spartanburg, South Carolina Judge Grace Gilchrist Knie

Seventh Judicial Circuit

N\
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) IN THE COURT OF COMMON PLEAS

PLAINTIFFS' ATTORNEY:

DEFENDANT’S ATTORNEY/S:

COURT REPORTER:

Neil E. Alger

STATE OF SOUTH CAROLINA
‘ : ) FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) - '
)
) ORDER DENYING
: ) DEFENDANT S POST TRIAL MOTIONS
Betty Jean Perkins, )
Plaintiff, ) :
) Civil Action Number(s): 2016-CP-42-2478
) .
VS. )
)
South Carolina Department of )
Transportation, ) e
Defendant. ) -
)
PRESIDING JUDGE: " Grace Gilchrist Knie
DATE OF HEARING: July 20, 2018

William M. Smith and Andrew F Lmdemann
Shirley G. Broom

- (Hearing held at Gaffney, Cherokee County, SC)

This matter was before the Court on July 20, 2018, updn the Defendant's SCRCP, Rule

41(b), Rule 52 (a), Rule 52(b), and /or

Rule 59 Motions altering, amending, and/or for

reconsideration regarding the Court's prior decision and order issued in this matter on April 18,

2018, so as to grant an involuntary nonsuit, and/or judgment as a matter of law to Defendant or

otherwise grant a new trial absolute or otherwise reduce the amount of the judgment.

There was a hearing convened to address the Defendant's Motions. Present at the hearing

were Plaintiff's counsel, Neil E. Alger, and Déféndant's counsel, William M. Smith and Andrew

F. Lindemaﬁn. Having fully considered the matter, reviewed the record and notes regarding the

hearing on the merits held on February 12, 2018, the Motions of Defendant and attachments,
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the transcript of the hearing, memoranda in support of all parties positions, and the arguments of
counsel at the reconsideration hearing, and th‘e post hearing filings of Plaintiff's Memorandum in
Opposition to Defendant's Post Trial Motions filed with the Court on July 30", 2018, and
Defendant's Reply to Plaintiff's Opposition Memorandum filed with the Court on August 6™, 2018,
the Court finds no basis upon which to modify the Court's prior decision. The Defendant's Motions
made pursuant to SCRCP7 Rule 41(b), Rule 52 (a), Rule 52(b), aﬂd /or Rule 59 seeking to alter,
amend, and/or for reconsideration regar_ding the Court's prior decision and order issued in this
matter on April. 18™ 2018, so as to grant an involuntary nonsuit, and/or judgment as a matter of

law to Defendant or otherwise grant a new trial absolute or otherwise reduce the amount of the

judgment are DENIED.

IT IS SO ORDERED.

/s/Grace Gilchrist Knie
The Honorable Grace Gilchrist Knie
Resident Judge, Seventh Judicial Circuit

August 9, 2018

8.¥202rdO910Z#3SVO - SVYI1d NOWWOD - DUNENVLHVAS - WV 2201 0L Bny 810z - 3714 ATIVOINOYLO3TE



Spartanburg Common Pleas

Case Caption: Betty Jean Perkins VS South Carolina Department Of Transportation
Case Number: 2016CP4202478

Type: ‘ Order/Other

IT IS SO ORDERED.

S/GRACE GILCHRIST KNIE - 2760

Electronically signed on 2018-08-09 18:08:04 page 3 of 3
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STATE OF SOUTH CAROLINA

)
) "IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG . ) :
. : )
Betty Jean Perkins, )
)
Plaintiff(s), )
) ,
-vs- ) ORDER REGARDING DEFENDANT'S
) SECOND MOTION
) FOR RECONSIDERATION
)
SC Department of Transportation, )
) Case No.: 2016-CP-42 -02478
‘ Defendant(s). )
PRESIDING JUDGE: Grace Gilchrist Knie

PLAINTIFF'S ATTORNEY: Neil E. Alger
DEFENDANT’S ATTORNEY/S: William M. Smith and Andrew F. Lindemann
A 2™ Rule 59(e) SCRCP motion to reconsider an(i to alter or amend has been received
from the Defendant, SC Department of Transportation filed with the Court on Aﬁgust 21, 2018,
and properly served on The Court per Rule 59(g) SCRCP. Pursuant to Rule 59v(f), SCRCP, the
court, in its discretion, may decide the motion based on briefs without oral argument. The
Court issued an Initial Order on August 27“‘, 2018, regarding the Motion as to the deadline§ to
file written submissions. The deadlines have passed. The Court decided the issue/s on written
submissions.
After careful consideration of the able argument and filings of Counsel and review of the
record, the Court is unablé to disc'over any material fact or principle of law that either has been
overlooked 6r disregarded and further finds no error of law or fact not appropriately considered.

Accordingly, the Defendant’s Motion, pﬁrsuant to Rule 59, SCRCP, ' is DENIED.

I The Court, in its discretion, has determined this Motion on the filings, without oral argument, pursuant to Rule

59(f), SCRCP.
Pagelof2
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AND IT IS SO ORDERED.

September 28, 2018

/s/Grace Gilchrist Knie
Grace Gilchrist Knie, Judge
Seventh Judicial Circuit
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- Spartanburg Common Pleas

Case Caption: Betty Jean Perkins VS South Carolina Depaftment Of Transportation
Case Number: =~ 2016CP4202478

Type: Order/Other

IT IS SO ORDERED.

S/GRACE GILCHRIST KNIE - 2760

Electronically signed on 2018-09-28 14:50:13 page 3 of 3
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STATE OF SOUTH CAROLINA ) .
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
BETTY JEAN PERKINS, )
)
Plaintiff; )
)
vs. ) VERDICT FORM |
) CASE NO. 2016-CP-42-02478
o ‘ _ ) a/k/a 2013-CP-42-04122
SOUTH CAROLINA DEPARTMENT ) :
OF TRANSPORTATION, )
)
Defendant. )

1. Do you find that the defendant, South Carolina Department of Transportation, was
negligent in proximately causing the collision?

[ X ] Yes
[ ] No

IF YOU ANSWERED YES TO QUESTION 1, PLEASE GO TO QUESTION 2.
IF YOU ANSWERED NO TO BOTH QUESTIONS 1 AND 2, PLEASE STOP

HERE AND DELIBERATE NO FURTHER.
(

2. Do you find that the plaintiff, Ms. Perkiné, was negligent in proximately causing the
collision? ’

[ 1 Yes
[ X ] No

PLEASE GO TO QUESTION 3. -
3. Taking the combined negligence and fault as 100%:

(a):  What percentage of fault, if any, is attributable to SCDOT?
(if you answered no to question 1, your answer here has to be 0%) 100 %

12
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(b):  What percentage of fault, if any, is attributable to the plaintiff, Ms. Perkins? -

(if you answered no to question 2, your answer here has to be 0%) _0 %

. IF THE PERCENTAGE OF FAULT ATTRIBUTABLE TO MS. PERKINS IS GREATER

THAN 50%, PLEASE STOP HERE AND DELIBERATE NO FURTHER. IF THE
' PERCENTAGE OF FAULT ATTRIBUTABLE TO MS. PERKINS IS 50% OR LESS,
PLEASE GO TO QUESTION 4. |

4. Please state the total amount of damages sustained by Ms. Perkins in this case.
NOTE: You have to enter some amount. Do not reduce the damages by any

percentage of negligence attributed to the plaintiff in quéstion 4.

$93.362.97

February 14,.2018 Grace Gilchrist Knie,
Circuit Court Judge Seventh Judicial Circuit

13
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STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SPARTANBURG ) CIVIL ACTIONNO.; 2013- -42-
) l
BETTY JEAN PERKINS, ) L {
‘Plaintiff, )
) COMPLAINT
\Z ) (Jury Trial Requested)
. ' - )
SOUTH CAROLINA DEPARTMENT )
OF TRANSPORTATION, )
. )
Defendant, )
The Plaintiff alleges:
- L The Plaintiff, Betty Jean Perkins, is a citizen and resident of Smyrna, qulgugvhlgg is
I P
located in Cobb County, Georgia %’ 5 g’,’;‘,’
: g ! 0‘73: ' '
-~J .
2. The Defendant, South Carolina Department of Transportation (* (@DQ’ ): ?sn%
. ‘ ) :;: —-L £ (";I (_ g . :
governmental agency subject to suit pursuant to the South Carolina Tort Claims Act. . =y ; 3_ .
; 3 - :.:':‘- -f
' ‘ Lo
3. On or about March-1, 2012, the Plaintiff was operating her motor vehicle on Intérstate

85 in Spartanburg County when the left rear tire exploded. As she exited the vehicle on the shoulder of
the roadway and walked around to inspect the damage to her tire, she stepped into a drainage culvert,

causing her to fall.
4, | ~ As a result of the fall, Plaintiff suffered injuries to her person.

5. The Defendant knew or should have known of the dangerous defect, had constructive
knowledge of this dangeréijs defect, and had the duty to properly maintain the roadway so that
motorists could safely travel the road.

6. The Plaintiff’s injuries were proximately caused by the negligence of the SCDOT as

follows:

14




a. In maintaining an unreasonably hazardous and unsafe roadway;

b. In failing to take the steps to warn motorists of the unsafe condition of
the roadway;

C. In failing to repair the dangerous condition of the roadway when it knew
- or should have known such dangerous conditions existed;

d..  Inviolating its own rules for the maintenance of the roadway; and

e. In such other and further particulars as the evidence may establish.

7. As aresult of the negligent acts of the Defendant, the Plaintiff suffered serious, severe and
permaﬁént injuries which caused her to incur expenses for medical care,

8. - WHEREFORE, plaintiff prays for judgment against the defendant for actual damages,
together with punitive damages in an appropriéte émount, for the costs of this action, and for such other
and further relief as the Court may deem just and proper.

- PETERS, MURDAUGH, PARKER, ELTZROTH
" & DETRICK, P.A.

v A Vg

John E. Parker
P.O.Box 457
Hamptqn, SC 29924

(803) 943-2111

ATTORNEYS FOR PLAINTIEF

z8
October ), 2013

SCCA 401 (5/02) | )

15 ,’




STATE OF SOUTH CAROLINA | INTHE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG

Betty Jean Perkins,

Plaintiff, ANSWER TO COMPLAINT

\£
C. A. No. 2013-CP-23-4122

South Carolina Department of Transportation,

Defendant:

Defend_ént, South Carolina Depaftment of Transportation, answers plaintiff's complaint as

follows:
FOR A FIRST DEFENSE
1. Each and every allégation of the complaint not speciﬂcaliy admitted'is hereafter “
denied. - |

2, Paragraph 1 of the corﬁplaint is admitted.
3. Defendant admits paragraph 2 of the complaint that alleges SCDOT is an agency of

the state of South Carolina.

p 017 oo
- Cad el

4. ' Defendant admits that plaintiff’s insured had an automobile accpident:on o%ﬁbout <y

=

March 1, 2012. However, it is denied that paragraph 3 of the complaint accurately descr;’t;“es gz
i ‘,_'_ F::)- , =
L (wa

accident and therefore is denied for lack of information. P

5. Defendant has no information regarding paragraph 4 of the complaint‘ﬁhd tl;é}ref(i

T

e

the allegations are denied.

6. Defendant denies paragraphs 5, 6, 6a, 6b, 6¢, 6d, 6e and 7 of the complaint.

-1-
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FOR A SECOND DEFENSE
(Comparative Negligence)

7. Paragraphs-1 through 6 above are incorporated herein insofar as the -sarﬁé are not
inconsistent with this defense.

8. While denying that any préperly named govemmental entity of the state was guilty
of acts of negligence or reékléssness and denying thét such acts proximately caused the damages, it
is nevertheless, alieged that plaintiff was négligent, grossly negligent, careless, reckless, willful and

wanton in one or more of the particulars:

A in failing to keep a proper lookout;

B. | in failing to keep her Vemcle and ti1‘¢s in good Conditioh to avoid the
accident;

C. in failing to stop her vehicle in a safe area along the interstate ‘or next exit
ramp;

D. in féilin g to waitin .h’er' vehicle for the arrival of the South Carolina Highway
Patrol.

E. in exiting her vehicle and walking about near the interstate in an aréa she

knew was dangerous;

F. in failing to avoid a known danger associated with walking alosg thec

-

interstate and into a drainage culvert; : =

G.

to do so; N

v SR 1=
H. infailing to observe the hazardous nature of the condition that caused her




| alleged accident and injuries;

L in failing to exercise for her own safety that degree of caré and caution that
an ordiﬁmy,. reasonable and prudent person would. have exercised under the |
same or similar circumstances; |

AR .in walking in an area not meant for pedestrian traffic.

9. vAnswering the coﬁplaint, if there was any‘ negligence, carelessness, recklessness,
willfulness and wantonness on the part of a governmental defendant which is expressly denied,
plaintiff, was also negligent, careless, reckléss, willful and.wanthonin her acts and omissions as stated
above and such should be compared tp any wrongful acts by any state governmental defendant and
if the negligence of plaintiff exceeds 50% of the proximate cause of plaintiff’s damages, then
plaintiff is barred from any recovery from state governmental defendant. Ifplaintiff's negligent acts
constitute less than 50% of the proximate cause of the damages, then the state governmental
defendant is entitled to a reduction of damages proven in proportion to the degree of fault aftributable
to plaintiff, pﬁrsuant to the doctrine of comparative negligence.

FOR A THIRD DEFENSE
SC Tort Claims Act 15-78-60 (13) (15) & (20)

10.  Paragraphs 1 through 9 above are incorporated herein insofar as the hs_aine,gre not

inconsistent with this defense. o } - . i

x e

fom o e
1

Carolina Tort Claims Act, South Carolina Code Ann. Section 15-78-10 et seq.

,,

12.  Defendant pleads the affirmative defenses under South Car_oliha Codg;i&nrif:Secﬁoni

15-78-60 which provides that governmental entities may not be held liable for (13) regulatory

3-
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L

inspections, (15) a defect or condition unless not corrected within a reasonable time after actual or
constructive notice; and (20) acts or omissions of persons other than an employee including but not

limited to criminal actions of third persons.

13.  Therefore, under SCRCP 12(b) as a matter of law, the Complaint fails to state a cause

of action upon which relief can be granted.

: FOR A FOURTH DEFENSE
SC Tort Claims Act 15-78-120(a)(1)

14.  Allforegoing 'defenses are adopted and reaffirmed herein, except for so much thereof

as may be inconsistent with the allegations of this defense.

15. Pursuant to the Sough Carolina Tort Claims Act, Section 15-78-1‘20(3)(1), Code of
Laws of South Carolina, 1976, as amended, this .defendant cannot be liable to this plaintiff for an
amount in excess of $300,000.00.

16.  Therefore, pursuant to SCRCP 12(f), any claims in plaintiff’s complaint which seek

to recover in excess of $300,000.00 should be stricken.

FOR A FIFTH DEFENSE

BY WAY OF MOTION TO STRIKE

o

17.  Allforegoing defensesare adopted and reaffirmed herein, except forso ffluch é;;gere -

[REa i
I

as may be inconsistent with the allegation of this defense.
: .
18.  Pursuantto the South Carolina Tort Claims Act, Section 15-78-120(b), Code of Law:

of South Carolina, 1976, as amended, plaintiff cannot recover punitive or exemplary damages or

interest prior to judgment.

19.  Therefore, pursuant to SCRCP 12(f), any claims in plaintiff*s complaint which seek

4
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to recover punitive damages, exemplary damages, or interest prior to judgment should be stricken

SMITH & HASKELL LAW FIRM, L.L.P.

/%%V"/W/ZQK

William McBee Smith
Attorney for Defendant

South Carolina Departmeént of Transportatlon
218 E. Henry Street

Spartanburg, S.C. 29306

Telephone: (864) 582-6727

FAX:  (864) 585-8358

By:

Spartanburg, South Carolina

November 26, 2013
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) ‘
Betty Jean Perkins, ) , _ g
) Civil Action No. 2016-CP-42-2478
Plaintiff, ) :
v. )
)
South Carolina Department of . )
Transportation, )
. . )
Defendant. )
)

NOTICE OF MOTION AND MOTION FOR JUDGMENT
AS A MATTER OF LAW AND/OR INVOLUNTARY NONSUIT,
MOTION TO ALTER OR AMEND JUDGMENT AND/OR
MOTION FOR RECONSIDERATION, AND MOTION FOR NEW TRIAL

TO: THE HONORABLE GRACE GILCHRIST KNIE

JOHN E. PARKER AND NEIL E. ALGER, COUNSEL FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned attorney for the Defendant
South Carolina Department of Transportation .will move before the Honorable Grace Gilchrist
Knie at such time and place as may be set by the Court, for an Order, pursuant to Rule 41(b), Rule
52(5), Rule 52(a), and/or Rule 59(¢), SCRCP, altering, amending, and/or reconsidering the Order
dated April 18, 2018, so as to grant an involuntary n.ons.uit.. and/or judgment as a matter of law to
the Defendant or otherwise grant a new trial absolute or otherwise reduce the amount of the
judgment. The Defendant further requests the Court to amend the Order to set forth the findings

of fact and conclusions of law with sufficient speciﬁcity‘and detail to allow for proper appellate
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review. Counsel for the Defendant received a copy of the Order on April 18, 2018.
The Defendant's motion seeks the following relief based on the grounds as stated:

1. For an involuntary nonsuit and judgment as a matter of law based upon the absence
of any testimony, evidence or proof establishing that the Defendant owed the Plaintiff a duty of
care to provide for an area for pedestrians to walk along the median barrier on Interstate-85.
Moreover, the Court is respectfully asked to reconsider its finding of "a hazard to the traveling
public" and that "SCDOT was negligent in failing to take corrective action to remedy this hazard "
That finding is not supported by the evidence.

2. For an involuntary nonsuit and judgment as a matter of law based upon the absence
of any testimony, evidence or proof that the injuries sustained by the Plaintiff were proximately
caused by any act or omission committed by the Defendant. The Plaintiff failed to prove the

-element of legal cause in that the Plaintiff's actions and her subsequent injuries were not reasonably

foreseeable within the contemplation of the law. It is not reasonably foreseeable that motorists -

would stop their vehicle along the median barrier on Interstate-85 and walk in the areas of the
median catch basin at issue. .

3. For an involuntary nonsuit and judgment as a matter of law based upon the absence -

of any testimony, evidence or proof of any prior notice of defect to the median catch basin on

Interstate-85 where the Plaintiff fell. The Defendant is entitled to absolute immunity pursuant to -

S.C. Code Ann. § 15-78-60(15), which provides that "governmental entities are not liable for the
design of highways and public ways."

4. For an involuntary nonsuit and judgment as a matter of law based upon the absence
of any competent testimony, evidence or proof of any defect to the median catch basin on
‘Interstate-85 where the Plaintiff fell, including no evidence of a defective design. In addition,
there is no basis for the Court's ruling that the "gap between the concrete drainage basin and the
concrete center median" was either "a deviation from the design plans" or "is drasticaily wider
than the analogous openings within the drainage grate itself." That finding is not supported by the
evidence. In addition, the Plaintiff produced no evidence from which such a determination could
reasonably be made.

5. For an involuntary nonsuit and judgment as a matter of law based upon the evidence
of the Plaintiff’s negligence in excess of fifty percent in stopping her vehicle on Interstate-85 in

violation of S.C. Code Ann. § 56-5-2530 and exiting her vehicle to walk along the median barrier

in area not designed or intended for pedestrian traffic. The Plaintiff's negligence claim is barred
as a matter of law by her own negligence and degree of fault.

6. For reconsideration of the judgment or alternatively a new trial absolute because
the Court abused its discretion in failing to reduce the Plaintiff's damages by the 50% percent
determined by the Independent Medical Examination Report of Dr. Gordon Early and to further
reduce the Plaintiff’s damages by the Plaintiff's comparative fault in violating S.C. Code Ann. §
56-5-2530 and walking along the median barrier in area not designed or intended for pedestrian
traffic. The Court erred in finding no fault on the part of the Plaintiff.
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7. For reconsideration of the judgment or alternatively a new trial absolute because of
the absence of sufficient or credible evidence that justified the Plaintiff's action in stopping her
vehicle on Interstate-85 in violation of S.C. Code Ann. § 56-5-2530. The Plaintiff presented no
credible evidence, such as the testimony of an automotive expert, to support the finding that the
tire and engine of the Plaintiff's vehicle simultaneously failed so as to render the vehicle inoperable
and incapable of having been moved to the emergency lane of Interstate-85 rather than stopped
adjacent to the median barrier where there is no emergency lane.

8. Rule 52(a), SCRCP, requires "[i]n all actions tried upon the facts without a jury or
with an advisory jury, the court shall find the facts specially and state separately its conclusions of
law thereon." The Order filed April 18, 2018, fails to set forth the findings of fact separately and
with specificity to support the Court's decision and the damages awarded. The Court is respectfully
asked to set forth all material findings of fact and conclusions of law as required by Rule 52(a).

The Defendant's motion is based upon the pleadings and record filed in Civil Action
Number 2016-CP-42-2478; the Order filed April 18, 2018; the supporting memorandum to be

filed; the rules of court; and such other matters as may be properly presented to the Court at the

time of the hearing.

Respectfully submitted,
SMITH & HASKELL LAW FIRM, L.L.P.

- BY:__ s/ William McBee Smith
WILLIAM MCBEE SMITH
218 E. Henry Street .
- Spartanburg, South Carolina 29306
' (864) 582-6727

-and-
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April 30, 2018

ORAL ARGUMENT REQUESTED

.. LINDEMANN, DAVIS & HUGHES, P.A.

BY:.. s/ Andrew F. Lindemann

ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202

Post Office Box 6923

Columbia, South Carolina 29260
(803) 881-8920

Email: andrew@ldh-law.com

Counsel for Defendant South Carolina
Department of Transportation
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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS

COUNTY -OF SPARTANBURG " SEVENTH JUDICIAL CIRCUIT
Betty Jean Perkins, | _ POST TRIAL BRIEF OF
DEFENDANT
Plaintiff,
Vs. - C.A. No. 2016-CP-42-2478

South Carolina Department of
Transportation,

Defendant.

COMES NOW Defendant, the South Carolina Department of Transportation ("SCDOT"),

by counsel, in support of its Post Trial Motion for Judgment as a Matter of Law and/or Involuntary

Nonsuit, Motion to Alter or Aménd Judgmen;t and/or Motion for Reconsideration, and Motion for
New Trial, stating as follows:
STATEMEN T OF CASE
Plaintiff had a flat tire while driving on [-85 at 9:10 p.m. on March 1, 2012. She pulled
her vehicle to the far left lane and stopped along the concrete median barrier in the middle of I-85.
Plaintiff exited her vehicle to walk around and stepped onto a cast iron catch basin along the

concrete median barrier, fell and was. injured. Plaintiff filed a complaint against defendant,

. SCDOT, on October 17, 2013. Defendant SCDOT filed and served its answer to the complaint on

November 26,.2013. The case was mediated Margh 19, 2015 which did pot result in settlement.
Before trial in Jﬁne, 2015, plaintiff moved to strike the case from the trial docket pursuant to
SCRCP 40()) which was granted by Order of the Court on June 8, 2015. Plaintiff Subséquently
moved fo restore the case to the trial docket which was granted by Order of the Court dated June

24,2016,
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The parties consented to a non-jury trial which was célled to trial before the Honorable
Grace Gilchrist Knie on February 12, 2018. On February 15, 2015, the Court electronically filed
and served a Verdict Form finding in favor of plaintiff for $93,362.97. On April 19, 2018, the
Court electronicélly filed and served a formal Order. |

On April 30, 2018, Defendant SCDOT electronically filed and served its Motion for
Judgment as a Matter of Law and/or Involuntary Nonsuit, Motion to Alter or Amend Judgment
and/or Motion for Reconsideration, and MQtion for New Trial. |

| STATEMENT OF FACTS

Plaintiff had a flat tire while driving on -85 at 9:10 p.m. oﬁ March 1, 2012. Rather than
pull her vehicle off to the right shoulder of I-85, she pulled her vehicle to the far left lane and
_stopped her vehicle along the concrete mediaﬁ barrier in the middle of 1-85. Plaintiff exited her
vehicle to walk around the vehicle and stepped onté a cast iron catch basin along the concrete
median barrier. Plaintiff fell and was injured.

Trooper A.D. Earl reported to the scene and completed an incident report in which he noted
Plaintiff's injuries. Trooper Earl reported no defepts to the catch basin or to the highway. (Tr. 22:
1-9 and Tr. 142: 3-25 to Tr. 142: 1-6), |

Plaintiff was transported to the Village Hospital Emergency Department in Greer, where
the emergency room physicians examined and treated injuries to Plaintiff's left knee and right arm
and noted some low back pain. Thirteen days later, Plaintiff visited Pinnacle Orthopedic Specialist
in Smyrna, Georgia, complaining about pain in her right hip, right knée, and left k.nee, which she
attributed to her accident on March 1, 2012. Medical records from Pinnacle Orthopedic Specialist
showed a significant prior medical history from August 17, 2010 that included neck and arm pain,

lumbar spondylosis, left leg pain, bilateral leg pain, chronic knee pain, a meniscus tear to the right
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knee, bilateral thigh pain, prior right knee arthroscopy, persistent right knee pain, and low back
pain. |

Because of Plaintiff's extensive prior medical conditions, Judge Keith Kelly approyed a
consent order appointing Dr. Gordon Early to perform an independent medical examination and
to prepare a written report setting out his findings, including results of all tests made. The parties
stipulated to the admissibility of Dr. Gordon Early's Independent Medical Examination Report
submitted on February 9, 2015.

Plaintiff claims that the catch biisin where she fell along the I-85 median must have been
defective, causing her to fall. However, there is no testimony, report, documentary evidence, or
photograph that reveals any defect to the catch basis in question.

SCDOT's Assistant District Maintenance Engineer, Michael Holden, searched SCDOT

inspection records for all catch basins within one mile in each direction of Mile-Marker 61, where

Plaintiff's accident occurred. (Tr. 58:16-19; 59:6-13). His search retrieved records of all 27 -

inspections that were performed within this section of I-85 between June 10, 2010 and July 24,
2013. (Tr. 59:24 to 60:7). Ten of these 27 inspections occurred between June 10, 2010 and the
date of the accident on March 1, 2012. (Tr. 60:8-23). Each of these inspections covered roadway
drainage, drain culverts, and catch basins, including the catch basin where Plaintiff fell. (Tr. 59:6-
13). An initial inspection was also performed at the time construction was completed and the
roadway was turned over by the contractor to the state, to confirm that the roadway was built
according to specification tolerances. (Tr. 62:7 to 63:17).

Mr. Holden found one report dated August 24, 2010 (19 months before Plaintiff's accident)

that stated that the lid to the catch basin was off and had to be moved back in place. (Tr. 70:20 to
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71:19). The catch basins along the 1-85 median are a Type 15 Catch Basin with two heavy iron
grates weighing a total of 230 pounds. (Tr. 53:4-7).

Replacing the lid to a Type.15 Catch Basis reqﬁires SCDOT Mainténance to close a lane
- of traffic along the concrete median barrier in order to perform this work svafely. (Tr. 72:6 to 73:1).
A lane closure was required because of the weight of the grates and also because the space between
the yellow line and concrete median barrier was not wide enough to stop and safely work alohg
the median. (Tr. 72:14-25 to 72:1). Such an operation would be documented in SCDOT's
corhputerized work request system. (Tr. 75:6-9). Mr. Holden found no other report of any work
having to be done for the catch basin in question or for any other catch basin in the area around
the scene of Plaintiff's accident. (Tr. 74:16-22).

Mr. Holden testified about a photograph of the catch basin in question that he took shortly
after Plaintiff's accident. (Tr. 75:23 to 76:1). He was asked whether he>saw "anything about that
photograph tﬁere that would require SCDOT maintenance to fix," and he answered "no." (Tr.

75:2-5). He further testified that he is not aware of any document or evidence possessed by

SCDOT that would indicate there is any error or defect with the drain in question. | (Tr. 75:13-15).°

Mr. Holden was asked whether a gap between the concrete edge of the catch basin box and
the concrete median was wider than the design blans specified. (Tr. 76:2-14; 77:19-22). Hereplied
that he did not know, but he testified that the gap was not a defect. (Tr. 77:13-14; 78:2-4). Mr.
Holden specifically denied that plaintiff's photograph of the catch basis indicated any defect that
needed to be repaired. Mr. Holden explained that a structural defect would be "if it is broken, if it
was — there was debris in front of it, if it's not draining properly, you know, say, it's stopped up
and, you kno)w, water's not going down, from a maintenance standpoint, that is a defect." (Tr. 79:

21-25).
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SCDOT's Preconstruction Support Engineer,vRob Bedenbaugh, examined the plans to the
Type 15 Catch Basin and that section of roadway alpng 1-85. (Tr. 28:7;8; 38:6-11). He noted that
these plans are used uniformly across the state. (Tr. 40:1-3). Mr. Bedenbaugh has been a design
engineer for aBout 23 years. "(Tr. 52:12-15). He testified that the plans show gaps in th.e grates

(3.5 inches wide), and a distance of six inches from the edge of the metal grate to the concrete

barrier. (Tr. 43:8-24). He was questioned about the photograph of the catch basin on which

_Plaintiff fell, and he testified that he‘coﬁld not speculate as to- how wide the gap is in the‘
photograph. (Tr. 44:7-11). He indicated' that "[i]t's just hard to say with the angle of the
photograph.” (Tr. 46:20).

Plaintiff's counsel questioned Mr. Bedenbaugh at length in an effort to elicit testimony that
a gap depicted in a photdgraph was inconsistent with the deéign specifications fér the catch basin.
In response to th_ese questions, Mr. Bedenbaugh set out four reasons to explain that there was no

incohsistency between the catch basin and the design dfawings.' First, he testified that the design

calls for construction jointjs that allow for contraction and expansion when temperatures vary. (Tr.

44:13-18). He testified that the plans that counsel showéd to him do not show the construction
joints, but that the construction joints would be shown on a different drawing. (Tr. 48:12-15). Mr.
Bedenbaugh -explained that the> construction joints allow the concrete to contract and expand to
prevent cracking of the roadway or the concrete baﬁier. (Tr. 48: 17-24). -

Second, he explained that the photograph does not depict a gap that can be charactefized
as a "void" because_.there is concrete material in the gap. (Tr. 45:9-11). He noted that an open

void would not be acceptable but added that the gap shown in the photograph shows concrete or

asphalt in the gap. (Tr. 46:25 to 47:2). Plaintiff's counsel specifically asked Mr. Bedenbaugh: "So .

if they're not flush, it's not built to the speciﬁéations, here, correct?" (Tr. 48:5-6). He did not
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answer in the affirmative. Instead, he emphasized again that "fike I'said, there is material there."
(Tr. 48:7). Thus, he confirmed that the photograph does not depict an unacceptable open void, or
a drain that is not in conformity with any requirement that the grate be flush with the concrete
median barrier. |
Third, Mr. Bedenbaugh‘ testified that the ‘cétch basin is designed to have a gap in order to
allow for emergency overflow of water. (Tr. 50:7-14).’ The gap ensures that large items such as
pieces of tires or milk jﬁgs do not clog up the grate. (Tr. 50:11-19). !
Fourth, Mr. Bedenbaugh testified that an installed drain does not have té conform precisely
to the design drawings. He ekplaine’d. that "there are cbnstruction tolerances" that allqw for
"engineering discretion."” v(Tr. 45:20-25). He added: "When we're pouring concrete and forming
up different material, they just have té work with wood shims and all sorts of material to actually
make it — make it meet these parameters. So it's an understood télerance Where there's just room
to 'actually construct it physically." (Tr. 46:1-5).
Mr. Bedenbaugh directly addressed the issue of whether the photographs of the catch basin
where Plaintiff fell show any design defect or other defect. He unequivocally testified as follows:
Q.  When you looked at the picfures that Plaintiff showed you of the
storm grate, from your experience did you see any de51gn defect or
defect in the storm:catch basin?

A.  No. It looks reasonable for what that device is supposed to be.

Q. And would YOu expect DOT maintenance to make any alterations
to what you see in those photographs?

- A.  Not .unless_ a specific problem was pointed out.
(Tr 52:16- 23)
The Type 15 Catch Basm was de31gned to allow maximum drainage on the interstate.. (Tr.

49:10-12). The catch basin in question is located in an emergency lane that is not wide enough for
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a car to park so that it is completely out of the adjacent travel lane. (Tr. 66:2-8; 67:16-20; 68:17-
18). The emergency lane is designed primarily fqr the sole purpose of drainage, not for vehicles
or pedestrian travel. (Tr. 34:11—16; 35:14-22; 51:24 to 52:2; 66:7-8). Mr. Bedenbaugh testified
that I-85 is- a controlled access highway for purpbses of S.C. Code Ann. § 56-5-2530, which
generally prohibits stopping a vehicle on suéh a highway. (Tr.51:16 té 52:2).

Mr. Holden testified that motorists should NOT pull over into the far left shoulder because

"there's not really enough room to pull a car to the left." (Tr. 67:18-20). Similarly, Mr.

Bedenbéugh testified that the left shoulder is "not wide enough'for refuge" because a vehicle there
would be partially blocking the far left lane of travel. (Tr. 3.1 :8;32:7-9). Mr. Bedenbaugh testified
that the outside (right) shoulder would be typically used for a motorist to take refuge. (Tr. 31:19-
20; 32:13-14). | -

SCDOT's Ansv;/er to the Complaint denied liaBility and maintained that Plaintiff's recovery
is barred by her comparative contributory negligence for stopping her vehicle and walking along
the median barrier on I-85. SCDOTla'lso asserted defenses under the South Caroliné Tort Claims
Act, which provides that SCDOT may not be held liable under Section 15-78;60 of the South
Caroliﬁa Code, subse;:tion (13) for regulatory iﬁspections, subsection (15) for defects and design,

-~

and subsection (20) for acts or omissions of others.
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ARGUMENT

L SCDOT IS ENTITLED TO AN INVOLUNTARY NONSUIT AND JUDGMENT AS
A MATTER OF LAW BASED UPON THE ABSENCE OF ANY COMPETENT
PROOF OF ANY DEFECT IN THE MEDIAN CATCH BASINS ON I-85
In analyzing the issue of whether the catch basin was defective, it is important to clarify

the narrow, limited basis upon which SCDOT can be held liable. Logically, there are only two
possibilities under which a catch basin could be defective. One possibility would be that the catch
basin was defectively designed. The other possibility would be that the catch basin did not
conform to its design at the time of Plaintiff's accident so that it constituted an unreasonably
dangerous condition. For example, a particular catch basin might be damaged by some external
cause between the time it was installed and the time that an accident occurs.

As to the first scenario, SCDOT cannot be held liable for a defective design. The South
Carolina Tort Claims Act expressly states that "[g]overnmental entities are not liable for the design
of highways-and other public ways." S.C. Code Ann. § 15-78-60(15).! This is an absolute
immunity, as was explained in Summer v. Carpenter, 328 S.C. 36, 492 S.E.2d 55 (1997), as
follows:

As for negligent design, the Act provides absolute governmental immunity from

liability for loss resulting from the design of highways and other public ways. S.C.

Code Ann. § 15-78-60(15). Therefore, even if the Highway Department was on

notice the design of the intersection was dangerous, the Highway Department was

immune from suit for negligent design. Accordingly, the trial judge properly
granted summary judgment for respondent on the issue of negligent design.

1

under subsection (5) of section 15-78-60. In order to claim immunity under subsection (5),
- SCDOT would have to demonstrate that, faced with alternatives, it actually weighed competing
considerations and made a conscious choice and that in weighing the competing considerations
and alternatives, it utilized accepted professional standards appropriate to resolve the issue before
it. Strange v. S.C. Dep't of Highways & Pub. Transp., 314 S.C. 427, 429, 445 S.E.2d 439, 440
(1994). In the present case, SCDOT is not relying on discretionary immunity.
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Id at 43, 492 S.E.2d at 58;% ¢f Cooper v. S.C. Highway Dep't, 183 S.C. 155, 190 S.E. 499, 502

(1937), overruled on other grounds by McCall ex rel. Andrews v. Batson, 285 S.C. 243,329S.E.2d

741 (1985) ("The Highway Department 1is vnot an insurer of the safety of travelers over its

highways"). In addition, Plaintiff did not pfesent any expert festimony to show that the design was
defective. |

. Thus, the only possible circumstance under which SCDOT could be held liable for a
defective catch basin would ‘be if the catch basin did not conform to its intended design at the time
of the accident. Plaintiff produc'ed no éompetent evidence f[hat the catch basin deviated ﬁom its
design. In fact; the only evidence on this point was from SCDOT's witnesses, who stated that the
catch basin was not designed for pedestrian traffic and that there was, in fact, no defect. Moreover,
SCDOT engineer, Rob Bedenbaugh testified that the median barrier was not designed or intended
to be wide enough to be a place for motorists to stop. (Tr. 34: 11-23). Finally, Trooper Earl
reported no -defecté to the catch basin or to the highway in his Incident Report. (Tr. 22: 1-9 and
Tr. 142: 3-25 to Tr. 142: 1-6).

Although a photograph of the catch basin was introduced into evidence, no witness testified
that the photograph showed a deviation from the design of tlﬂe. catch basin. Contrary to this Court's
findings, neither SCDOT witness testified that "the presence of a large gap between the concrete
drain.agbe basin and the concrete center median is a deviation from the design blan." (Order, p. 3).
AThere was no evidence, photographic or otherwise, that any external force had damaged the catch
basin after it was installed. SCDOT respectfully submits that the Cburt cannot concludé that the

2 Even if SCDOT were not absolutely immune for designing a defective catch basin,

it would not be liable in the absence of evidence that there was, in fact, a defective design. The
only evidence on this issue at trial was from SCDOT’s professionals, who testified that there was
no defect. Plaintiff presented no expert testimony that the catch basin was defectively designed.

~
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catch basin had been damaged or failed to conform to its intended design simply by looking at a
photograph, particularly when no witness testified that there was damage or that it did not conform
to its design.

In its Order, the Court determined "this particular gap is drastically wider 'than the
analogous openings within the drainége grate itself" and that tﬁe "gap presents a hazérd to the
traveling public." (Order, p. 3). However, that finding is purely speculativé and not based on

| competent evidence in the record. Importantly, Plaintiff presented no measurements to establish
any deviations from the design specifications. Plaintiff presented only a single photograph that
was taken at such an angle that it cannot be determined by a preponderance of the evidence that
the gab betwee;n the catch basin and the concrete barrier was wider than its ‘design. Plaintiff
presented no evidence of the width of the gap (which was designed to be present) or(what the
design specifications required for the gap's width. Plaintiff, instead, focused on the distance
between the catch basin and the vertical concrete barrier which by the design speciﬁcations was to
be éix inches. However, the only photograph présented by Plaintiff was not taken from the
appropriate angle té even estimate — let alone determine by a prepondérance of the evidence — that

the distance exceeded six inches. To make that determination, measurements were needed. At the

very least, to even estimate the distance, a photograph taken directly above and looking down on

the edge of the concrete barrier was needed. The Court has no such competent evidence in the
record, and thus, the Court's f';nding is pﬁrely speculative and cannot support the judgment entered.

In addition, Plaintiff has ﬁot shown that' any deviation in the gap as may exist — although
the evidence does not establish such a deviation from the design — rendered the. catch basin to be

unreasonably dangerous so as to be actionable. There is no evidence to support the Court's finding
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-

that any deviétion.as may exist created a foreseeable hazard or one that should be identified in a
reasonable inspection.

In summary, there is no competent evidence that could prove that SCDOT is liable in this
case. Accordingly, SCDOT is entitled to an'involuntélry nonsuit and a judgment as a matter of

law. Plaintiff failed to présent sufficient evidence to establish any liability on the part of SCDOT.?

II. SCDOT IS ENTITLED TO AN INVOLUNTARY NONSUIT -AND JUDGMENT AS .

A MATTER OF LAW BASED UPON THE ABSENCE OF ANY TESTIMONY,
EVIDENCE, OR PROOF OF ANY PRIOR NOTICE OF A DEFECT IN THE
CATCH BASIN :

As is discussed in Part I above, notiée is irrelevant in this case because SCDOT is immune
from liability for any defect in the catch basin and/or there was no competent proof of any defect.
Therefore, it is a moot point whether or not SCDOT had any brior notice of a defect. Nevertheless,

| SCDOT will address-the notice issue. |

SCDOT cannét be held liable for a deféctive catch basin in ‘t.hi's case unless the defect was
"not corrected by the go_verhmental entity responsible for its maintenance within a reasonable time
aﬂef actual or constrﬁctive notice." S.C. Code Ann. § 15-78-60(15); cf. Highiower V. Greenvifle
County, 255 S.C. 192, 195-96, 177 S.E.2d 785, 786 (1970) ("We have held that a county will not
be held liable‘fovr injuries caused by a defect in a roadway unless it bé shown that the county-had
aétual or coﬁsfructive notice of the defect™). |

Plaintiff presented no evidence that SCDOT either failed to inspect the catch basin prior to

the accident or negligently inspected it. Even if there had been such evidence, SCDOT would be

3 “Moreover, even if there was evidence that the catch basin was somehow damaged,
" there was no proof as to what caused such damage. - In the absence of any proof, it is just as likely
that someone other than a governmental employee caused such damage. SCDOT would be
immune from liability for damage that was caused by a third party, because Section 15-78-60
provides immunity for “an act or omission of a person other than an employee including but not
limited to the criminal actions of third persons.” S.C. Code Ann. § 15-78-60(20).
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immune under Section 15-78-60, which precludevs liability for "regulatory inspection powers or
functions, including failure to make an inspection, or making ‘an inadequate or negligent
| inspection, of any property to.determine whether the property complies with or violates any law,
regulation, code, 6r ordinance or contains a hazard to health or safety." S.C. Code Ann. § 15-78-

60(13).

Plaintiff presented no evidence that SCDOT had actual notice of any defect. In fact, the .

only evidence as to notice was testimony from SCDOT's witnesses. The Assistant District
Maintenance Engineer, Michael Holden, testiﬁed that there were no prior reports of any defect
other than a repért that a cover Wés repositioned some 19 months before the accident occurred.
Similarly, Plaintiff presehted no evidence that any’alleged defect existed n"for such length
of time that in the exercise of reasonable care the defect should have been discovered and
remedied." Hightower, 255 SC at 196, 177 S.E.2d at 786. Thus, there was no proof that SCDOT
had coﬁstmctive notice of any defect. | Therefore, even if a defect existed, there was a éomplete
absence of any evidence of pfior actual or constructive noti¢e. In fact, the only ;:vidence on point
was that there was no record of any prior report of a defective condition at the location in question.
The Court's Ofger states that both SCDOT employees testified that ;the grate does not match
the design indicated on the plans, .and that thé presence of a gap i.s é deviation from the design
plans. However, as is set forth above in the statyement of facts, neither witness so testified. Mr.
Holden testified that he is not aware of any document or evidence possessed by SCDOT that would
indicate there is any error or defect with the drain in question. (Tr. 75:13-15). Mr. Bedeﬁbaugh

outlined four reasons why the drain was not inconsistent with the design drawings. He testified

that an "open void" gap would be inconsistent with the design, but he denied that such a void
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appeared in the photograph because there was concrete or asphalt material in the gap. (Tr. 46:25

to 47:2). -

The Court's Order further states that the design plans provide for the concrete drainage

basin and the concrete center median to be flush against each other. However, Mr. Bedenbaugh
explained that the design drawings upon which defense counsel relied do not show construction
_joints that are part of the design. (Tr. 44:13-18; 48:12-24). He also specifically testified that the
photograph shows ;10 defect in the catch basin where Plaintiff fell. (Tr. 52:16-23). Thus, there

\

was simply no evidence that the catch basin deviated from the design plans.

III. EVEN IF SCDOT WAS NEGLIGENT, PLAINTIFF'S CLAIM IS BARRED ON
THE BASIS OF HER COMPARATIVE FAULT.

In its Order, the Court erred in concluding that the Plaintiff was not comparatively
negligent.v More specifically, Defendant SCDOT contends that the sole reasonable inference
which may be drawn from the evidence is that Plaintiff's negligence exceeded fifty percent, and as

/ .
aresult, Plaintiff is barred from recovery as a matter of law.* Alternatively, the Court has erred in

failing to find the Plaintiff comparativély negligent in any degree. The Plaintiff was not free from

fault.
‘Under S.C. Code Ann. § 56-5-2530(1)(i), itis ﬁnlawful to stop, stand, or park a vehicle on

any controlled-access highway.” The undisputed evidence reveals that Plaintiff violated this

4 In Bloom v. Ravoira, 339 S.C. 417, 529 S.E.2d 710 (2000), the Supreme Court
explained that a circuit court may find a plaintiff's claim is barred as a matter of law "if the sole
reasonable inference which may be drawn from the evidence is that the plaintiff's negligence
exceeded fifty percent." 529 S.E.2d at 713. The Bloom Court ruled that the evidence in that case,
even when viewed in a light favorable to the plaintiff, demonstrated that the plaintiff was more
than fifty percent negligent. See also, Hopson v. Clary, 321 S.C. 312, 468 S.E.2d 305 (Ct. App.
1996); Bass v. Gopal,.Inc., 384 S.C. 38, 680 S.E.2d 917 (Ct. App. 2009).
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/

statute. See, Helfrich v. Brasington Sand & Gravel Co., 268 S.C. 236, 233 S.E.2d 291 (1977)

(affirming defense verdict against motorist who violated statute that prohibited stopping, standing,

or parking a vehicle on a bridge).

' Plaintiff's violation of Section 56-5-2530(1)(i) constitutes comparative negligence per se,
which precludes recovery when it exceeds fifty percent and proximately causes injury. Otf v.
Pittman, 320 S.C. 72, 80, 463 YS.E.2d 101, 106 (Ct. App. 1995). A motorist must exercise a higher
degree of care when driving upén a shoulder. Bunton v. S.C. State Highway Dep't, 186 S.C. 463,
196 S.E. 188, 191 (1938); ¢f Davis v. Payne, 120 S.C. 473, 113 S.E. 325, 326 (1922) ("It is too
well settled to require the citation of authority that, when there is a safe way and a dangerous way,
he who takes. the dange'fous way cannot recover if injured").

~ In this case, Plaintjff parked her car illegally, got out, and walkéd in an area that was not
designeci or intended for pedesﬁiap traffic. If she had she remained in her car and waited fof hélp
to arrive, or if she had pglled over on thé other side‘of the highway, she would likely not have been
injured. Her comparative fault exceeded ﬁfty perc'ent. |

In addition, the Court has erred in accepting Plaintiff's self-serving and unsupported
testimony that her vehicle was unable to be moved to the right shoulder of the highway because
she simultaneously .blew a tire and experienced an enginé failure rendering her vehicle incapable

of being moved from its position adjacent to the concrete median barrier. SCDOT submits that

Similarly, the South Carolina Driver's Manual on page 28 states-as follows:
It is illegal to stop or park your vehicle at any of the following places except -
to avoid an accident or unless directed by the law enforcement officer or

traffic control device to-do so.

L. On an interstate. In case of mechanical trouble or other emergency,
stop on the right shoulder, entirely clear of moving traffic.
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Plaintiff's testimony is contrary to all competent evidence in the recofd as to the cause for her
vehicle breakdown, is unsupported by expert testimony from any mechaﬁic who inspected her
vehicle, and absoluteiy defies comfnon sense and aﬁy standard éf plausibility. In addition, the
claim that her vehicle suffered an-engine failurAe. is contrary to Plaintiff's own Complaint which
alleges as follo§vs: ."On or about March 1, 2012, the Plaintiff was operating her motor vehicle on
Interstate 85 in Spartanburg Couhty Whenithe left tire exploded.” See, Complaint, ] 3. The

Complaint makes no mention of any éngine failure that rendered the vehicle inoperable. See,

Postal v. Mann, 308 S.C. 385, 387, 418 S.E.2d 322, 323 (Ct. App. 1992) ("parties are judicially

bound by their pleadings unless withdrawn, altered or stricken by amendment or otherwise"). In
short, the Court shéuld not accept as fact that the Plaintiff's vehicle was inoperéble and thus
incapable of Being safely maneuvered to the right shoulder. The claim of an engine failure
simultaneous with a tire blow out was not supported >by any evidénce from én automotive expert
witness who examined the engiﬁe. Moreover, the simultancous occurrence of two failures is

éimply implausible to be believed in the absence of competent evidence establishing such an

/
occurrence.

In short, Plaintiff's violation of S.C. Code Ann. § 56-5-2530 establishes her comparative

negligence of greater than fifty percent and bars her recovery in this case.®

6
917 (Ct. App. 2009), where the Court of Appeals concluded as a matter of law that the plaintiff's
negligence claim was barred by comparative negligence because the only reasonable inference to
be drawn from the evidence was that the plaintiff's actions placed himself in harm’s way. Later,
on a writ of certiorari, the Supreme Court affirmed Court of Appeals on different grounds. The
Supreme Court did not reach or comment on the comparative negligence defense. Justice
Pleicones, however, concurred by concluding "that the Court of Appeals correctly affirmed the

grant of summary judgment on the comparative negligence ground." Bass v. Gopal, Inc., 395 S.C.
129, 716 S.E.2d 910, 917 (2011).
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IV. PLAINTIFF CANNOT PROVE PROXIMATE CAUSE BECAUSE HER
ACCIDENT WAS NOT FORESEEABLE AS A MATTER OF LAW AND SCDOT
DOES NOT HAVE A DUTY TO MAINTAIN AN AREA WHERE PEDESTRIANS
ARE NOT REASONABLY EXPECTED TO BE TRAVERSING.

Moreover, any alleged negligence on the part of SCDOT was not a proximate cause of

Plaintiff's accident because it was not reasonably foreseeable that she would violate a statute and .

walk in an area that was not designed or intended for pedestrians. Specifically, it is not reasonably
foreseeable that motorists would stop their vehicle along the median barrier on Interstate-85 and
walk in the area of the median catch basin at issue. Likewise, the law does not impose a duty on
SCDOT to design or mainfairi the center median in such a manner to guard again.st hazards to
pedestrians traversing that median.
In Madison ex rel. Bryant v. Babcock Ctr., Inc., 371 S.C. 123, 638 S.E.2d 650 (2006), the
Supreme Court explained the law on proximate cause:
Negligence is not actionable unless it is a proximate cause of the
injury. Hanselmann v. McCardle, 275 S.C. 46, 48, 267 S.E.2d 531,
533 (1980). Proximate cause requires proof of both causation in
fact and legal cause. Oliver v. S.C. Dept. of Highways and Pub.
Transp., 309 S.C. 313,:316, 422 S.E.2d 128, 130 (1992). Causation
in fact is proved by establishing the injury would not have occurred
"but for" the defendant's negligence. Legal cause is proved by
establishing foreseeability.
Id. at 146-47, 638 S.E.2d at 662. "The standard by which foreseeability is determined is that of

looking to the natural and probable consequences of the complained of act." Young v. Tide Craft,

Inc., 270 S.C. 453, 462, 242 S.E.2d 671, 675 (1978).

In analyzing the issue of foreseeability, courts focus on whether the conduct that resulted -

in the accident would occur "in the ordinary and normal course of events" as opposed to falling
"within the category of the unusual or extraordinary." Nelson v. Piggly Wiggly, Inc.,390 S.C. 382,

393-394, 701 S.E.2d 776, 782 (Ct. App. 2010). In Nelson, which involved a parking lot accident,
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the Court of Appeals found that the "improper- operation of the vehicle in fhat instance "was not a

- foreseeable hazard against which [defendants] we;e required to protect [.plaintifﬂ " 701 S.E.2d at
782. The Court concluded that "[a]lthough not entirely unprecedented, the vehicle's acceleration
and contact with [plaintiff] were unexpected and unusual." Id.

On the issue of foreseeability, the Court has ruled that "it is foreseeable that [the center
median] will be used by the traveling public and others in vaﬁéty of occasions incluciing
emergency stops.'; (Order, p. 3). That ruling is not supported by the evi&ence. .While it may ‘be
not entirely unprecedented, there is no reasonable expectation for motorists to stop their vehicles

* in the center median which was not designed for such. Any vehicle stopped in that location canﬂot
be removed from the left lane of traffic and poses great safety hazards to the other motorists. Thl.ls,
there is no reasonable expectation or foreseeabﬂity within the contemplation of the law that
pedestrians would be .traversing the afea where the catch basin is located. As aresult, the law does
not and should not require SCDOT to design or maintain the m‘edian in the area of the catch basin
at .issue to allow for pedestrian traffic. An emergency situation may arise, but that situation would
be unexpected and unusﬁal, consistent with the Nelson decision. That situation doeé not create
foreseeable circumstances for which S.CDOT.has a duty of care to p_rovide for the safety of
pedestrians. In short, SCDOT is entitled to judgment as a matter of law based upon Plaintiff's
failure to establish a duty of care under these unique circumstances or the element of proximate

cause.

V. THE COURT ERRONEOUSLY FAILED TO REDUCE PLAINTIFF'S
RECOVERY ' '

SCDOT is éntitled to a new trial absolute or a new trial nisi remittitur because the Court

abused its discretion in failing to reduce Plaintiff's damages by the fifty percent determined by the
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Independent Medical Examination Report and in failing to further reduce Plain{iffs damages by
Plaintiff's comparative negligence. The Court's Order listed Plaiﬁtiffs total damages as being
$93,362.97. However, the Court is required to reduce the damages awarded based on .comparative
fault’ and on the fact that only fifty percent of her injuries can be attributed to the accident.

' The independent medical examiner, Dr. Gordon Early, determined that only a four i)ercent
worsening of Plaintiff's back pain waé attributable té the accident, and that fifty percent of
Plaintiff's other injuries were due to causes other than the accident. Therefore, even if this Court
rejects all of SCDOT's arguments on liability, the Court is respectfully requested to reduce the

award of $93,362.97 to account for Dr. Early's findings as to medical causation.?

~

7 As is discussed in Part III above, Plaintiff’s comparative negligence exceeds fifty

percent and bars any recovery. However, assuming arguendo that her comparative fault was less
than fifty percent, the Court must reduce her recovery accordingly.

& - Rule 52(a), SCRCP, requires "[i]n all actions tried upon the facts without a jury or
with an advisory jury, the court shall find the facts specially and state separately its conclusions of
law thereon." The Court’s Order fails to set forth the findings of fact separately and with the
needed specificity to support the damages awarded. In fact, the Order fails to explain how the
Court reached the award of $93,362.97 in actual damages that was made, including the elements
of damages on which the award was based. '
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CONCLUSION

\

~ For the foregoing reasons, SCDOT is entitled to an involuntary nonsuit and judgment as a

matter of law or, alternatively, a new trial absolute.

July 18, 2018

Respectfully submitted,

SMITH & HASKELL LAW FIRM, L.L.P.

s/ William McBee Smith
WILLIAM McBEE SMITH #12025
218 East Henry Street
Spartanburg, South Carolina 29306
T: 864-582-6727
F: 864-585-8358
Email: smithwm@smithandhaskell.com

-and-

- LINDEMANN, DAVIS & HUGHES, P.A.

s/ Andrew F. Lindemann
ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
T: 803-881-8920
F: 803-862-1181
Email: andrew@ldh-law.com

Counsel for Defendant South Carolina
Department of Transportation

43

8.¥20ZvdO91L0Z#ASYO - SYATd NOWWOD - OdNENVLYYdS - Wd 92:F 8L N 8102 - 34 ATTVIINOY.LO33



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' )
COUNTY OF SPARTANBURG ) CIVIL ACTION NO.: 2016-CP-42-2478

Betty Jean: Perkins, )
)
Plaintiff, )

) Plaintiff’s Memorandum in Opposition

V. ) to Defendant’s Post Trial Motions
)
- South Carolina Department of )
Transportation, )
)
Defendant. )
; : ) ,

TO:  WILLIAM MCBEE SMITH, ESQUIRE, AND ANDREW F. LINDEMANN, ESQUIRE,
‘ ATTORNEYS FOR DEFENDANT:

COMES NOW Plaintiff Betty Jean Perkins (hereinafter “Ms. Perkins” or “Plaintiff”), by and
through her undersigned counsel, and hereby submits to the Court her Memorandum in Opposition to
Defendant South Carolina Department of \Transportation’s (hereinafter “SCDOT” or “Defendant”) Post
Trial Motions for Judgment as a Matter of Law and/or Involuntary Nonsﬁit, Motion to Alter or Amend
Judgment and/or Motion for Reconsideration, and Motion for New Triai. For the reasons stated herein,
the Defendant’s motion should be denied. | |

BACKGROUND

This case arises out of an accident that occurred at 'approx.imately 9:15 pm on March 1, 2012 on
I-85 in Spartanburg County, South Caroliné. Plaintiff was driving her son-in-law’s 1991 Lincoln Town
Car southbound on I-85 in the far left lane when she suddenly experienced a tire and engine failure,
‘causing her vehicle to stall out partially in the far left lane and center median. (Tr. 82:22 — 83:25). After
calling law enforcement, Plaintiff exited her vehicle with the intention of moving to the safety of the
shoulder on the other side of the interstate when she suddenly and unknowingly stepped into a void
between a drainage culvert and the vertical, concrete, center median. (Tr. 84:8 - 87:3). As a result,
Plaintiff lost her balance and fell forward onto her kﬁees and then completely flat on the ground. (Tr.

86:10-13). Fortunately, some unidentified, good Samaritans saw the Plaintiff on the ground and escorted
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her to the right shoulder of the highway befdre using a truck to tow her Lincoln Town Car to the rigﬁt
shoulder as well. (Tr. 89:1-21). Shortly afterwards, South Carolina Highway Pafro]man Trooper A.D.
Earl arrived on the scene. (Tr. 89:22 — 90:4). Trooper Earl’.s report states:
The female subject stepped into a‘drainage culvert aﬂér exiting her vehicle.
The subject’s vehicle had blew a tire prior to incident. Subject has visible
injuries to her left knee and leg. Subject also has visible injuries to her left
arm and elbow. She was transported to The Village of Pelham by Medic # 9.
(Tr. D. Ex. 2). Plaintiff was transported to :the Village Hospital and treated for her injuries from the fall in
the emergency depaﬁment. (Tr. 94: 11-22). |
« After her co'urse of treatment at the hospital, Plaﬁntiff was picked up by her boyfriend and they
proceeded to return to 1-85 and tow the disabled Veﬁicle loff the interstate to a nearby location. tTr.‘ 95:10-
25). The disabled vehicle remained at that lo.catiqn for épproximately a month. (Tr. 96:6-9). Once the
'.Vehicle was towed back to Plaintiﬁ’ S .residence »in Atlanta, Plaintiff aﬁd her boyfriend attempted to repair
the vehicle. (Tr. 98:8 - 99:1). During.the course of those repairs to the Lincoln Town Car, they .
discovered that the engine .failure was due to the engagement of the emergency fuel shut-off loééted in the
trunk of the vehicle. Id. After releasing fhis shut-off mechanism, Plaintiff and her boyfriend were
- successfully able to restart the engine. (Tr. 98:24 —99:1). | |
Following her initial treatment at the hospital, Plaintiff sc;ught medical care ét. Pinnacle
Orthopedics. Although Plaintiff had routinely éought treatment from this medical provider long before the
subject incident for chronic back pain, she preseﬁted after the incident with new symptoms in her knees
and exacerbation of the injuries to her low back. (Tr. 99:17-19, 100:21-23, 103:16-25).' In April 02012,
Plaintiff underwent arthroscopic surgery to repair the meniscus in her right knee. (Tr. 104:16-24).
Nétwithstanding this surgery, Plaintiff’s right knee'issues did not resolve. (Tr. 104:25 — 105: 1).‘ Plaintiff
endured these right knee issues for nearly two and a half years. (Tr. P. Ex. 1, p. 4). In anticipation of

further extensive knee operations, Plaintiff relocated to North Carolina to be closer to her family. (Tr.

2
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107:8-10). In July of 2014, Plaintiff underwent a total right knee replacement. (Tr. 111:10-1 3). Asapart
of the recommendéd post-surgical rehabilitation, Plaintiff received in-patient skilled nursing care, out-
patient skilled nursing care, exténsive physical therapy, and continuous pain management. (Tr. 112:21 -
113:25).

Plaintiff timely filed suﬁ .againsjt the South Carolina Department of Transportaﬁon (“SCDOT”) on
October 17, 2013. Aﬂer‘ the initiatioﬁ of thié litigatiog Defendant SCDOT compelled a medical
examination of the Plaintiff with Dr. Gordon Early. This indépendent ex'amination resulted in a written
report containing Dr. Early’s findings as to Plaintifs medical history, the injuries arising from this

accident, and Plaintiff's resultant physical impairment. (Tr. Pl Ex. 1). Dr. Gordon’s report states:

Ms. Perkins is given.a 50% impairment to the R leg due to the R total knee

replacement . . . with fair results. This is a 20% impairment to the body. The

apportionment for this injury is 50% due to the accident and 50% due to

other causes. This changes the impairment rating (from the.auto accident) to

10% to the body as it relates to the knee. There is a 4% worsening of her

chronic low back pain due to the auto related accident. The combined total

body rating is 14% from the auto accident.
Id. Plaintiff agreed with these findings and asked the Court to give great weight to the findings of Dr.
Early, despite his sélectioh and hiring by Defendant. (Tr. 174:15-23). This report was stipulated into
evidence by consent of both parties prior to the commencement of the trial. (Tr. 11:9-10).

In the years following the accident, Plaintiff was unable to work her part-time job as a cashier at a
fast food restaurant due to her injuries. (Tr. 126: 1-12). Plaintiff has also endured pain and a diminished
quality of life, unable to participate in her previous activities, such as playing with her children and
grandchildren. (Tr. 127:10-20).

The matter Wés tried as a bench trial before the Honorable Grace Gilchrist Knie on February 12,

2018. Plaintiff argued at trial that the Defendant has an ongoing duty to ensure the safety of the traveling

public on the State’s highways. The scope of this responsibility Extends ‘beyond the paved surfaces and
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-includes the entire right-of—Way. Plaintiff argued and bresented evidence at trial that SCDOT breached
this duty and was liable for the hazard presented by the excessive gap between the drainage cﬁlvert and
the concrete cenfer median info which Plaintiff fell. Plaintiff presented evidence establishing the existence
of this hazard through the testimony of the SCDOT v;/itnesses, the pictures, and the design plans for that
stretch of I-85.

At trial, SCDOT’s Preconstruction 'Support Engineer, George R. Bedenbaugh, Jr., and Assistant
District Maintenance Engineer, Michael Holden, were questioned at length about. the intended and
iforeseeable use of this stretch of I-85 by the traveling public. Mr. Bedeni)augh acknowledged that the
duty of SCDOT extends to the entire right-of-way, and thét it is foreseeable and antiéipated that motorists
may deviate from the lanes of traffic. (Tr. 29:10-15). Whefi asked specifically about the foreseeability of
stranded motorists using the inside shoulder on which this inéident occurred, Mr. Bedenbaugh reluctantly
acknowledged the obvious that, “[i]t’s ﬁot —it’s not unforeseeable, but that’s a very risky scenario.” (Tr.
32:13-14). And then more specifically Qhen asked é hypothetical utilizing the identical facts of the
present case: | |

Q. Okay. So you’re stalled out, come to rest, you’re in that far left lane,
wouldn’t it seem reasonable to get over on that concrete median?

A. You could. It’s just — it’s not designed for that. That’s not a parameter
~ 'that we design for on an interstate like this.

Q. Can’t it be anticipated or foreseeable that somebody’s going to utilize the
safety of that concrete barrier, that shoulder rather than sitting in the lane
of traffic still?

A. Well, yes, the design parameters of this road, you would be partially in
the lane even if you chose to use some of the left shoulder. You would be

blocking the travel lane.

(Tr. 34:11 — 35:4).
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When Michael Holden was asked about the foreseeability of the use of this center median in a
scenario, he similarly providéd the following testimony:

Q. Okay, so people are going to use that drain, drive on it, whatever,.wa]k
on it? They’re going to drive — they’re going to be out there in that lane,
correct?

I'm not'going to say that they’re going to be. They could be.
They could be? Okay.

Yeah.

o o &

They could be out there. It’s foreseeable that a car will pull off in that
shoulder? :

A. They shouldn’t, but they could. I mean, it’s very unsafe. You know,
there’s not really enough room to pull a car to the left.

(Tr. 67: 9-20). And more specifically:
Q. Okay. What if the right wasn’t an option because traffic’s whizzing by
going 70, 75 miles an hour, horns were honking, people are cursing out
the windows at-you because you’re a stranded motorist and you’re in

their way and they’re trying to get wherever they’re going? Where would
you go?

A. If your — if your car was absolutely stalled out and you had no other
options you would, you know, pull to the — probably, yeah, you would
pull to the median or get as much off as you can, but you’re not going to
be totally off the road. You’re still in — you’re still in the left lane.

Q. Okay. But you as an individual, you get out of the line of traffic and
you’d get up out of the — out of traffic and out of the way of everybody,
right?

A. Um-hum (affirmative).

(Tr. 68: 8-22).

While examining the picture of the gap between the drainage basin and the concrete barrier that

was present at the scene, Mr. Bedenbaugh testified:
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Q. --- above-hand picture right there. If the concrete lip around the grate is
six inches, and the gap between the metal grate and the concrete barrier
is supposed to be six inches, how wide is the gap in the picture? '

A. Oh, I can’t speculate. I mean, I can tell that there’s room in there, but I
don’t know the exact dimension.

Q. Is that cement, or asphalt, some kind of paving material between the
concrete?

A. Tmean, it’s hard to say. It looks like concrete that covered up with some -
sort of debris, --- :

Q. Um-hum (afﬁrmativej.
(Tr. 44: 7-14, 21-25).

In describing tﬁe obvious non-conformity of the gap to the plans, Mr. Bedenbaugh simply evaded
the question by postulating that there are construction tolerances and those tolerances are made with
engiﬁeering discretion. (Tr. 45:17-25). Mr. Bedenbaugh did acknowlédge that a three-inch ,gab bétween
the concrete basin and concrete barrier would not be acceptable, but then proceeded to qualify his answer |
with the fact that “this has some sort of material in it.” (Tr. 42:23 —47:47). This testimony clearly ignores
the fact that the void between thé two areas with material is now wider. (See pictures of scene, Tr. P. Ex.
5). Unfortunately, when given the opportunity to state the obvious that the plans specify a flush contact |
between the concrete basin and the céncrete barrier, Mr. Bedenbaugh gontinued to offer the self-serving
testimo.ny that “well, like I said, there is material in there.” An obvious and apparent deduction occurs
when examining the pictures in vconjunction with Mr. Bedenbaugh’s testimony. The pictures anci Mr.
Bedenbaugh’s testimonyv cleariy establish that material is present between the concrete‘ basin and fhe
concrete barrier on either side-of the overflow void. The obvious conclusior_l.is that because of the
separation exemplified by the material, the overflow void itself is thus wider and more open to intrusions.

(See pictures of scene, Tr. P. Ex. 5).

49



On Fg:bruary 15, 2018, the Court returned a verdict for the PIaintiff in the amount of $93,362.97.
On April 19, 2018, the Court filed an Orcier accompanying the vervdictApur’suant to SCRCP Rules 52 and
58, and judgment was entered against the Defendant SCDOT.

On April 30, 2018, Defendant SCDOT filed the present motions pursuant to Rule 41(b), Rule |
52(b), Rule 52(a), and/or Rule 59(e), SCRCP so as to compel the Court to grant an involuntary nonsuit, a
judgment as a matter of law, a new trial, and/or reduce the amount of the judgment. Piaintiff provides this

memorandum in opposition to Defendant’s motions.

STANDARD OF REVIEW

Defendant SCDOT has presented this Court with numerous post-trial motions. First, Defendant
SCDOT has asked the Court to revisit and alter or amend its ruling on the Rule 41(b) motion for
involuntary non-suit. Generally; Rule 41(b) allows the judge as the trier of facts, to weigh the evidence,
determine the facts, and consider whether the law allows the plaintiff a right to relief. Estate of Livingston
v. Livingston, 404 S.C. 137 (Ct. App. 2013). The sfandard is fhe ‘same as summary judgment and dismissal
is not allowed if there is any genuine issue of material fact. /d. The court must also view all evidence in a

light most favorable to the non-moving party. Ex Parte: USAA, 365 S.C. 50 (Ct. App. 2005).
Second, Defendant SCDOT moved pursuant to Rule 52(b) to alter and/or amend the Court’s Order
pursuant to 52(a) or, in thé alternative, to grant a new trial. Undef Rulé 52(a), the Court in a bench trial is
| required to “find the facts specially and state separately its conclusions of law thereon.” Rule 52(a),
SCRCP. In interpreting this rule, the S.C. Supreme Court has said that the' rule is directorial in nature so
“Where a trial court substantially complies with Rule 52(a) aﬁd adequately states the basis for the
result it reaches, the appellate court should not vacate the trial court's judgment for lack of an explicit or
specific factual finding.” Noisette v. Ismail, 304 S.C. 56, 58 (1991) (efnphasis added). “A lower court is

not reqiired to set out findings on all the myriad factual questions arising in a particular case, but the
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findings must be sufﬁcient to allow [the appellate cburt] ...to énsure the law is faithfully exgéuted
below.’f Mathis v. Brown & Brown of South Carolina, Inc., 389 S.C..299, .320 (2010). “Thé trial judge’s
findings of fact are conclusive unless there is no evidence that reasonably support fhem.” Mdyes v. Paxton,
313 S.C. 109, 114 (1993).

Lastly, Defendant SCDOT has moved pursuant to Rule 59(e) to alter or amend the Court’s order
and judgment. SCRCP Rule 59(e) is a requeét to the trial judge to “reconsider matters properly
encompassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172 (1992).

| DISCUSSION

L THE COURT PROPERLY FOUND THAT THE EXCESSIVE GAP PRESENTED AN
UNREASONABLE HAZARD TO THE TRAVELING PUBLIC.

SCDOT has a duty to eliminate unreasonable hazards for the safety of the traveling public. In the
context of this matter, SCDOT has a duty to ensure that the travelinglpublic is not confronted with
conditions or hazards that may endanger it.- Gianni v. S..C. Dep’t. of Transp., 378 S.C. 573, 580 (2008). In
applying this precedent in conjunction with the Tort Claims Act, the S.C. Supreme Court has held that
SCDOT may be liable for “failure to take corrective action subsequent to notice éf a defect.” Id.

Defendant SCDOT argued that Plaintiff has failed to present te‘stimony of a defect in the drainage
basin involved in the incident. Specifically, that Plaintiff idid not extrapolate such evidence from the
adversarial SCDOT witnesses that a defeét exists. However, thé Defendant’s argument neglects to
ascertain that such direct testimony is not the only séurce of relevant and competent-evidence in the
record. Rather, the unreasonableness of ;[he hazard created by the excessive gap can be inferred through all
the evidence in the record. The question of liability is not whether the drainage basin is defective from “its
Aintended design.” (SCDOT Merho., p.9). Certainly, this drainage basin functions perfectly well and likely
achieves its intended use more effectively than other comparable basins because it has a larger opening at
the gap in question, thus accomplishing better draine;ge. But does the gap that is presenf, that is clearly not .
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within the design plans, also present aﬂ unreasonable hazard to the traveling public? This is a defe;:t in the
sense that the safety of traveling public is irhperiled by this hazard. Whether this drainage basin was
defective or non-conforming or whether the fact that a person could lose their foot or become entangled
with the void is a question for the factfinder. In this ihstance, the Court properly considered all the
evidence within the record and made the d¢termination that “this gap presents a hazard to the traveling
public.” (Order, p 3). This was a reaéonable deduction and inference made through the Court’s careful
examination of the pictures, the design plans, aﬁd the testimony.

As previously mentl‘ioned, Mr. Bedenbaugh and Mr Holden testifled as to the presence of a gap
and material in such gap between the drainage basin and fhe concrete divider. (Tr. 46:23 — 47:2, Tr. 76:2-
4). When reviewing the pictures in éonjunction with the design plans, reasonable inferences can be méde
as to the gap, notably that it- is not specified for anywhere in the plans themselves. It can also be '
determined by careful. examination of the photographs that the width of the extra material is comparable in
size to the gaps 1n the grateiitself, WhiCil are a standardized measurement of three and a half inches.
Defendant SCDOT has argued that Plaintiff “presented no measurements to establish any deviations from
the design specifications.” (SCDOT Memo., p. 10). This statement is inaccurate. While admittedly
Plaintiff did not prdvide any pictures displaying rulers or tape measurements, Plai/ntiff did draw attention
to the definitive measurements ._that can be deduced through the standardization of the materials
incorporated in thé dréinage basin itself, i.e. thev grate, the frame, and the beam. These elements of the
drainage basin present scales with which the Court ﬁay infer approximate measures, if the Court
necessitates it. See ‘Design Plans, P. Ex. 2. When considering the direct evidence of the design plans, it is
very apparént that the edge of the ‘drainage basin that abuts the concrete divider lis specified to be flush,

with the exception of the overflow segment. That is not the case of the configuration presented in the

pictures of the drainage basin and concrete divider in this case. They are clearly separated, the material
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betWeen the tWo is indicative of this and, accordingly, the Court found that this additional gap was an
unreasonable hazard. (Order, p.3)

InAsummary, the Court properly concluded and provided sufficient findings of fact based on the
evidence admitted at trial that the gap between the drainage basin and the éoncrete barrier is an
unreasonable hazard.

IL DEFENDANT SCDOT SHOULD HAVE DISCOVERED AND REMEDIED THIS
HAZARD.. . ’

Defendan‘; SCDOT argues that it is entitled to immunity based on S.C. Code Ann. § 15-78-60(15)
because it cannot be held liable unless the defgct was not corrected by SCDOT “within a reasénable time
after actual or constructive 'notice.” However, SCDOT can be held liablé if it knew; or in the exerciSe‘ of
réasonable care sh;)uld have known, that a hazardous condition existed. Marsh v. South Carolinq Dep't of
Highways and Pi{b. T ra’nsé., 298 SC 420 (Ct.App.1989). This liability arises from the SCDO;PS duty to
' usé reasonable care to keep streets ar}d highways within its control in a reasc;nably safe conditibn f(;r
public travel. Inabinett v. State Highway Dep;t, 196 S.C. 117 (1941).

Plaintiff reviéwed and submittevcli m‘;o evidence significant SCDOT records that elstabiish
constructive notice in which SCDOT .should have identified this hazard. First, a year and a half prior Jto‘
this incident, SCDOT Was at .or near this very scene repairing a similar drainage structure. On the day of
that pfoject, numerous SCDOT personnel were on scene and had the opportunity to observe and perform
inspections of'nearby drainage structures. (Tr. 70:20»—' 72;24). Furthermore, between June 10, 2010 and
the date of this incideﬁt, according to SCDOT records there W;:re ten additionél inspections specifically
for the drainage systems inc’luding these culverts or basins. (Tr. 60:10-23). Yet, coincidentally there was
novadditional documentétion showing a lane closure, crash attenuator, or additional vehicles so that a
thorough inspection could 6ccur. Plaintiff also sﬁbmitted in,to evidence the SCDOT internal Engineer’ing '
Directive Memorandum # 8. This memorandum specifically provides that foad inspecﬁons are to occur
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monthly on instate routes and that “the purpose of those inspections is to detect deficiencies that could
pose a hazard to motorists or pedestrians, thus creating a risk for the Department.” (Tr. P. Ex. 3). This '
specifically includes inspecting “Drainage (includeé structures and ditches).”

To the extent that the Defendant argues immunity by way of S.C.. Code Ann § 15-78-60(13),
reliance on such statute i)vould be ‘improper. If there is)one immunity provision that is more applicable to
the facts of the case, then such provision also controls the case. Atlas Food Systems & Serv., Inc. v. Crane,
319 S.C. 556-(1995). In this instance, the controlling provision would be S.C. Code Ann § 15-78-60(15) .
because it is directly on point with‘th‘e elements of the case. |

In summary, the Court propeily found that SCDOT ehould have recognized this hazdrd based on
significant competent evidence submitted into the _record by the Plaint‘iff. The eVidence.revedls that
SCDOT specifically directed its inspections to. include these drainage culverts and .io ideritify deﬁciencies
that could pose hazards to the traveling nublic. Based on ilie evidence in the record, SCDOT had ample
oppcrtunity to recognize this hazard and correct it, but failed to do éc |

III. THE COURT PROPERLY FOUND THAT THERE WAS NO COMPETENT EVIDENCE
OF PLAINTIFF’S NEGLIGENCE. '

Defendant alleges that Plaintiff is comparatively at-fault for the accident yet they have failed to
provide any evidence, testimony, report, document or photograph that substantlates these allegations.
Defendant has erroneously assumed and postulated throughont the -course of these proceedings that
Plaintiff “stopped and parked” the -vehicle that she was operating in the fai-left lane of I-:85. This is
blatantly false, deceptive, and misleading to the court. Furthermo_re, Plaintiff provided the cnly first-hand
testimony in the record regarding the incident. Defendant’s theory that ehe pulled or stopped her vehicle is
purely conjecture and speculation. There is not a single piece of evidence that Plaintiff V'oluntarily brought
her vehicle to a stop in such a fashion. . | | |

Plaintiff’s testimony speciﬁcally refutes these allegations:
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A. 1 was traveling southbound back to Atlanta, and I was over in the fast .
lane. And I was just driving and all of a sudden [ heard — it sounded like
a gunshot. It was like, pow. :

Q. Um-hum (affirmative).

A.. And the.car kind of went like this. And I’'m holding to the steering

wheel. I was looking back, traffic, people were swervmg by, and the car

“just stopped dead in the road.

The car stopped?

Yes.

You didn’t even have the opportunity to-get over?

> 0 » O

No.
(Tr. 82:24 — 83:10). Plaintiff’s testimony is unequivocal. Her vehicle stalled out and she was unable to
maneuver her vehicle away from the left side of the highway. This stalling out was of no fault of her own,
but father, as she later discovered, was due to the emergency fuel inertia switch becoming engaged during
the tire blow out. Her vehicle was rendered inoperéble. Confronted with this dirc; situation, Plaintiff did
what any reasonable person would do. She called 9-1-1 and spoke with the dispatcher:

A. ... So I said, well, let me gét off and call 911. So I called. I told the
dispatcher that I was stranded in the middle of the interstate. She said,
well, ma’am, get out of that vehicle. She said, get out and get to your far

right as far as you can away from traffic.

Q. And that was your intention, was to get — cross all lanes of traffic over to
the right-hand shoulder, correct?

A. Yes.
(Tr. 84:8-15). Following the instructions of the dispatcher, Plaintiff proceeded to exit her vehicle and
proceed towards the right, opposite shoulder, but unfortunately, she never made it because of the

unapparent, hazardous hole in the ground that caused this accident.
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Defendant SCDO.T claims that this testhnoﬁy is “self-serving and unsupported,” yet they fail to
consider all the .fa'cts in the record or present aﬁy testimony to the contrary. Plaintiff’ s recitation of the
facts is also consistent with the report provided in Defendant’s medical examination by Dr. Gordon Early
in which he clearly notes 'that her vehicle experienced a malfunction. His patient history notes state, “it
caused a lot shaking in the car and the engine shut off while driving in the fast lanes on I-85.” (Tr. P. Ex.
1, p. 3). Dr. Gordon Early’s fnedical examination and the corresponding notes were taken on February 3, »
2015, approximately three years prior to when her testimony was offered in the trial of this matter.

Defendant has further raised that Plaintiff’s pleadings are inconsistent with this recitation because
there is no mention of an engine failure. (SCDOT Memo., p. 15) First, the majority of the facts and
evidence that have been discovered are also not included within the four corners of Plaintiff’s two-page
complaint, nor is tilere any requirement that they should be. Second, Plaintiff’s complaint does not contain
any allegation that contradicts or invalidates any aspect of the Plaintiff’s recollection of the incident that
was provided to either Dr. Gordon Early or in her testimony at trial.

Furthermore, in perpetuating this false narrative that Plaintiff “pulled over or stopped,” Defendant
SCDOT has argued that Plaintiff violated S.C. Code Ann. § 56-5-2530(1)(i) by stopping, standing, or
parking a vehicle on any contro!led—access highway. However, basic criminal law negates this theory
because Plaintiff was entirely without any intent to this crime. Her vehicle malfunctioned for reasons
beyond her cohtrol. Criminal liability normally is based upon the concurrence of two factors: the
defendant's criminal intent and the actual, physical act constituting the offense. United S(ates v. Bailey,
444 U.S. 394, 402 (1980). A defendant may not be convicted of a criminal offense unless the State proves
beyond a reasonable doubt that he acted with the criminal intent, or mental state, required for a particular
offense. State v. Ferguson, 302 S.C. 269, 271 (1990). Plaintiff could not be guilty of this crime, nor could

she have been found to be negligent per se. Additionally, Trooper A.D. Earle responded to the scene,
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filled out the incident report with full awareness of the faéts of the situation and access to many. witnesses,
But did nc;t proceed to issue any citations to any party involved. \

The Court properiy and accurately found that Plaintiff wzis not and cannot be held as
comparatively at-fault for this accident. The Court’s order reflects consideration of these “erroneous
allégations and appropriately dismisses them based on the‘ accurate evidence that was offered in trial.

IV. LEGAL PROXIMATE CAUSE IS APPARENT AND FORESEEABLE.

Defend‘ant argues legal causation is not foreséeable in this instance because the roadway was not
“designed or intended for f)edestrians.” (SCDOT Memo., p. 16). However, this statement regarding-design
or intent misses the tantamount question which is whether this incident was foreseeable. '

Legal cause, in' contrast to the “but for” nature of causation in fact, is proved by establishing
fbreseeability. Oliver v. S.C. Dept. of Highways and Pub. Transp., 309 SC 313, 316. The standard by
which foreseeability is determined is that- of looking to ihe natural and probable consequences of the
complained of act. Id. A negligent act or omigsion is va proximate cause of injury if, in a natural and
. continuous sequence of events, it produces the injury, and without it, the injury wciuld not have_ occurred.
Vinson, 324 S.C. 389, 401.(Ct. App. 1996). The iouchstone of proximate cause in South Carolina is’
foreseeability. Koes'ter v. Carolina Rental Ctr., 1;ic., 313 SC 490 (1994). |

This statement by the Defendarit seems to defy the logic that accidents do occur on the interstate
and’it is foreseeable that someone would likely have to walk in this particular area. Furthermore,v the
AASHTO regulations of which SCDOT is a participating member recognize in the title of their
publicat\ion that “Roadside Design Safety” is an integral and essential component. (emphasis added). This
very publication is premised on the fact that the roadside environment comes into play in a very
significant percentage of accidents. This was acknowledged by Mr. Bedenbaugh in his testimony:

Q. So it is anticipated that motorist will have at times emergencies on the
. system and have to avail themselves of the shoulders, correct?
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A. That’s correct.

(Tr. 37:10 — 38:5). Along the same logic, if someone were participating ina roadway event, i.e. the -
distressed person, ﬁrs_t responders, workers, contractors, good Samaritans, and anyone else, common logic
would say that rather than walking in the middlé of three lanes of intense interstate, those individuals
would seek the refuge of either sﬁoulder, despite one being narrower than the other. For obvious safety
reasons, pedestrian traffic is not allowed in this particular area, butv to claim that it is not foreseeable or
likely to occur is patently disingenuous and contrary to the very standards that SCDOT incorporates from
AASHTO. | | |

Concomitantly with this pps'ition, the testimony of SCDOT’s employees §vas that every time they
perform mai'n;[enance in this area, they also do a corresponding lane closure. (Tr. 35:2-4). While this may
be true for significant projects, it is highly illogical and implausible that such & simple ’acﬁvity as
collecting roadkill or removing debris would require and necessitate a lane closure. The simple fact is that
accidents and emergencies occur on the interstate and interstates are very busy thoroughfares. This
shoulder, which per the convenient SCDOT testimony constitgtes a drainage inlet (Tf. 30:16-17), would
appear to anyone that has ever driven on the interstate as at least a place of refugé from the chaos of the
adjacent lanes, thus establishing the foreseeability of this particular incident.

Legal causation and foreéeeability is further established by SCDOT’s résponsibility to “ensure the
safety of the traveling public,” (Tr. ’29:1-.4), as well as SCDOT’slown internal Engineering Directive
Memorandum # 8 that specifically provides for inspections on interstates to “detect deﬁciencies that could
pose a hazard to motorists or pedéstrians, thus creating a risk fo? the Depai'tment.” It is irrefutable to
anyone that has ever driven I-8§, and according to the very testimony of SCDOT, that 1-85 is one of the

‘most heavily traveled roads in the State. (Tr. 33:18-20). It is also one of the most dangerous given this
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traffic volume. SCDOT’s stated responsibility, its own directives, and its recognition of the perils
associated with I;85 recognize the foreseeability of such incidents.

The Court properly reasoned and found in its Order that “roadside safety is an integral component
of maintaining a safe highway for the traveling public and that hazards within such roadside should be
eliminated.” (Order, p. 3). The Court further established this legal causation by stating that “it is
reasonably \foreseeable that the traveling public and other individuals may avail themselves of this lane.”
Id. The Court has properly and sufficiently addressed this legal element.

V. THE COURT PROPERLY DETERMINED DAMAGES IN ITS VERDICT.

The final argument of Defendant SCDOT is that the Court erred by not reducing Plaintiff’s
damages per Dr. Gordon Early’s report or per a finding of comparative negligence. Plaintiff has
adequately addressed the issue of comparative negligence above, and thus will not address it aéain.
Should the Court make a finding that Plaintiff was cémparatively négligent, then a corresponding
reduction‘woqld be appropriate. However, Dr. Gordon Early’s report was premised on medical causation
and differentiating between new and pre-existing injuries, not liability or negligence. The application of a
comparative fault reduction by virtue of his medical causation findings would be entirely inappropriate.
Comparative negligence is the law in South Carolina. Nelson v. Concrete Supply Co., 303 S.C. 243
(1991). The plaintiff may recover damages when his or her negligenée is not greater than that of the
defendanf The plaintiffs damages, however, are reduced in proportion to' the amount éf his or her
negligence. Id. These precedents do provide for a reduction on the basis of medical causation.

Considering the Court’s award of $93,362.97, Plaintiff’s counsel has deduced, but speculatés that
the Court arrived at this number just as the Plaintiff’s counsel argued in his closing. It is believed that the
Court gwarded $36,317.77 for medical eﬁpenses related to the right knee injury, lost wages in the amount

of $18,125.00, and pain management expenses of $2,602.43. The last remaining possible element of the
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Court’s damage award is pain and suffering which would be $36,317.77 (twice the medical expense for
the right knee). The total of these numbers adds ﬁp to the Court’s actual award of $93,362.97. Since it
appears that the Court has followed the prayer for relief that was oﬁ\”ered by Plaintiff’s counsel, it would
aléo be assumed that the Court has similarly applied the reductions to each of these special damages for
Dr. Gordon Early’s findings as Plaintiff’s counsel conceded in his closing argument. Furthermore, each of
these finding of damages is appropriate and within the sound discretion of the Court. Although the Court’s
Order is 'soundly in compliance with Rule 52(a), Plaintiff does not object to the Court amending its Order
to reflect the determinations ébove, .if Court were to make any amendments at all.
CONCLUSION

Based on the aforementioned arguments and reasons enumerated herein, Plaintiff respectfully
requests that this Honorable Court deny alll the Defendant’s Post-Trial Motions. The Court’s rulings and
Order contain sound and reasonable findings of fact and appropriate épplications éf the laws of the State
of South Carolina. Aside from the concession as to the determination of damages, this Court should affirm
its original Order and deny the Defendant’s motions.

PETERS, MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A.

" BY:_s/Neil E. Alger
John E. Parker
Neil E. Alger
P.O. Box 457
Hampton, SC 29924
(803) 943-2111

July 30, 2018 ATTORNEYS FOR PLAINTIFF ‘
Hampton, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) e '
Betty Jean Perkins, ) ‘
_ ) Civil Action No. 2016-CP-42-2478
Plaintiff, )
)
V. )
)  DEFENDANT’S REPLY TO PLAINTIFF’S
South Carolina Department of )  RESPONSE TO POST-TRIAL MOTIONS
Transportation, D
)
Defendant. )
)

The Plaintiff Betty Jean Perkins has now filed a written response to the Post-Trial
Motions filed by the Deféndant South Carolina Department of Transportation (“SCDOT”). The
Defendant is compelled to respond to a few points. The Defendant, however, continues to rely
additionally on its opening memorandum of law and the oral arguments during the July 20, 2018

hearing.

I No Competent Evidence of a Defect or Deviation in the Opening of the Catch Basin

In its Order, the Court determined "this particular gap is drastically wider thaﬁ the
analogous openings within the drainage grate itself" and that the "gap presents a hazard to the
traveling public."( (Order, p. 3) SCDOT argued in its opening memorandum and at the hearing
that this finding is purely speculative and not based on competent evidence in the record.
Speciﬁ.cally, the Plaintiff presented nonmeasuren;ents to establish any deviations from the design
specifications. The Plaintiff presented as Plaintiff’s Trial Exhibit #5 a series of photographs

taken by “R. Dixon” on May 28, 2014, which includes photographs of the catch basin taken from

v
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various angles, perspectives, and distances. The Plaintiff did not present, however, any
measnrements of the portions of the' catch basin, including the “gap” which the Court deemed to
be a. “hazard.’; Mr. Dixon was available at trial to testify, but he was inexpvlicably not called and
appafently was dismissed by the Plaintiff’s counsel before the start of the Plaintiff’s case-in-
chief. See, Tr.26:23-24 (“I’'m going to go ahead and let Mr. Dixon exit the court”).

In addition to not presenting any measurements that Mr. Dixon could haye taken while at
the scene, the Plain"ciff presented no photographs that displayed a rul/er or other measuring device
to provide the specific measurements of the various openings and other portions of the catch
basin. Remarkably, the Plaintiff’s theory of 1iabi1ii[y is premised on the failure of the catch basin
to be constructed to the precise dimensions reflected in the design specifications; yet, no
competent evidence was subrnlitted' as to the as-built dimensions. The Court, as the fact finder,
was left to guess and speculate.

" The Court then erred by making a finding that the opening or “gap” was not constructed
.to' its design specifications based solely on photographs. The Court failed to consider that a
‘photograph is a two-dimensional representation of a three-dimensional object, and as a result, the
angle, perspective, and distance from which a photograph is taken impacts thev ability to
accurately measure what appears on the photograph. In her response brief, the Plaintiff asserts
that the grate, frame and beam of the catch basin “present scales withA which the Court may infer
approximate measures.” See, Plaintiff’s Response Mem., p. 9. The obvious fallacy in that
argument, as SCDOT’s argued at the hearing, is that the Court was never provided the actual
measurements of those components. The Court would be purely speculating that those

components, including the “openings within the drainage grate itself,” were constructed precisely

-as the design specifications state. Moreover, the Court was offered no evidence of any
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measurements taken of those components as built. Therefore, the “scales” suggested by the
Plaintiff do not exist.

At any rate, as SCDOT argued at the hearing, a phofograph cannot be “eye-balled” to
determine accurate measurements. The reason for that is obvious — photographs are distorted
based upon such concepts as perspective,(or parallax) and angle. For the Plaintiff to have used:
thé photographé in the recprd to determine measurements, it was necessary to call an expert
witness in the field of photogrammetry, which has been described as “an accepted technique
generally used for deriving meaéurement_s from photographs” which is “heavily published aﬁd
widely used.” Aviva Sports, Inc. v. Fingerhut Direct Marketing, Inc., 829 F.Supp.2d 802, 829
(D. Minn. 2011). Sée also, United States Fidelity & Guaranty Co. v. Soco Wést, Inc.,2010 WL
11537439, *1, n.1 (D. Mont. 2010) (“Photogrammetry is the science of taking measurements
from photographs™). Photogrammetry has also been described in cése law as involving the use
of “the law of perspective and the measurement of objects of known size in a photograph in
order to make measu‘rements\ of other objects.” United States v. Johnson, 114 F.3d 808, 811 (8th
Cir. 1997). “[P]hotogrammetry is a science based on triangulation whiéh measures an object in.a
space where a photograph was taken. A photogrammetrist uses the lines of sight to
mathematically produce three-dimensional coordinates to determine specific characteristics like
the height of an object or individual.” State v. T horntoh, 2013 WL 2636129, *3 (Ohio App.
2013). “Photogrammetry is the science of evaluating distances, angles, and measurements
derived from comparison of photoglraphs with objects of known dimensions.” Vincente v. City of

Rome, 2005 WL 6032876, *6 (N.D. Ga. 2005). “Photogrammetry [is] the science of making

accurate measurements through the use of photographs. The photographs may be taken from

overhead (satellites, airplanes) or from the ground and from a variety of perspectives (including
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from the aide, from directly overhead, or from overhead at an oblique éngle).” Pictomez‘ry Int.
Corp. v. Geospan Corp.,’2012-WL 3679208, *1 (D. Minn. 2012).

In sum, as the foregoing case law demonstrates, the Plaintiff is asking the Court to
engage in the science of photogrammetry to derive the measurements from a photograph, aﬁd
that is precisely what the Court has done in concluding — based on the photographic evidence —

that "this particular gap is drastically wider than the analogous openings within the drainage

grate itself.”  (Order, p. 3). Of" course, the Plaintiff never presented an expert in -

photogrammetry, and absent the testimony of an expert‘ in that scientific field, the Court cannot
: aét as a photogrammetrist fo; which the Cgurt presumably does not have the scientific expertise.
Thus, in its role as a fact finder, the Court simply cannot infer measurements just from eye-
balling a two-dimensional photograph.

Consequently, it is clear and should be beyond dispute that the Plaintiff failed to present
competent evidence by which this Court could rule by the preponderance of the evidence (rather
than pure speculation) that the “gap” is'wider than the design specifications provide. From a
practical standpoint, tﬁis should, in fact, be clear by looking at the photographs. The angle from
which the photographs we;re taken énd the perspective of the photographs reflect that the mere
eye-balling of measurements could not possibly be accurate or even approximations. The section
of the opening or “gap,” as the Court calls it, is designed to be built with the concrete sloping
downward into the box. Specifically, the beam detail shows that the top of the beam at the _éntry
point of the “gap” ié angled downward into the box. See, Plaintiff’s Ex. #2. Likewise, the base
of the concrete barrier is built with a 45-degree angle at its base, which forms the top of the

“gap” that slopes into the box. See, Plaintiff’s Ex. #2. In effect, that s'loping of the concrete,
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particularly when photographed from various angles affects the ability to make an accurate
measurement of the size of the actual opening from the two-dimensional photograph.

Finally, the Plaintiff insists that the Court “may infer approximate measures.” See,

Plaintiff’s Response Mem., p. 9. However, as mentioned above, the Plaintiff’s entire claim

against SCDOT is premised on her position that the as-built “gap” or opening is wider than the
. design specifications so as to create a construction defect for which SCDOT should have had
notice and taken corrective action. To present proof of such a deviation from the design
specifications, it is necessary to present more than a mere approximation. |
Furthermore, that highlights :an additional criticism SCDOT has with the Court’s ruling.
i‘he Court rules that the “gap presents a hazard to the traveling public." (Order, p. 3). However,
as SCDOT argued at the hearing, the Court never makes a finding as to the extent of the
deviation from the design speciﬁcations and offers no ruling as to what point a deviation
becomes hazardous. For instance, if the deviation is a mere inch is that sufﬁcient to create a
hazard. How about: two inches or three inches? How about half an inch? The Court never
explains why the deviation it found, which was never.state(‘i with any specificity, was indeed
hazardous. Clearly, there is not a strict liability standard that applies in this instance — the
Plaintiff brought a negligence ciaim. In other words, why would a four-inch gap be hazérdous
while a three-inch gap is not — particularly.given the attendant circumstances where this is a
catch basin adjacent to a concrete center median of an interstate highway? In fact, catch basins
on municipal streets and neighborhoo\ds throughout the State have openings in catch basins

greater than three inches. Why was this opening in the median of an interstate highway a

hazard?
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In sum, the Court is respectfully requested to recognize that the evidencé preseﬁted is not
competént to prove the measurements of the opening or “gap” or, for that matter, aﬁy component
of the catch basin. The Court did not have competent evidence on which to base its decision that

“the “gap” exceéded the design specifications and constituted a “hazard.” In short, the Court's

findings at the heart of case are purely speculative and cannot support the judgment entered.

II. Plaintiff’s Accident was not Foreseeable

On the issue of foreseeability, the Court has ruled that "it is foreseeable that [the center
median] will be used by the tféveling public and others in variety of occasions including
emergency stops." (Order, p. 3). The Plaintiff attempfs to support this erroneous finding by
arguing that the stopping of a vehicle in the center median, which is not designed of constructed
to a size suitable to stop or park any vehicle, is “at least a place of refuge from the chabs of
adjacent lanes, thus establishing the foreseeability of this particular incident.” See, Plaintiff’s
\Response Mem., p. 15. The Plaintiff further argues that legalf foreseeability is “established by
SCDOT’s responsibility to ‘ensure the safety of the traveling puBlic.”’ See, Plaintiff’s Response
Mem., p. 15. That is flawed logic. First, the SCDOT is not the “insurer” of the safety of the
traveling public — there is no strict liability standard. Second, foreseeability is not demonstrated
by some broad pronouncement of a public duty.

Instead, it is importan‘; to take a closer look at the actual law on foreseeability. Thé leading
casevis Young v. Tide Cfaft, Inc., 270 S.C. 453, 462, 242 S.E.2d 671 (1978). The Supreme Court
explained that "[t]he standard by which foreseeability is determined is that of looking to the
natural and probable consequences of the complained of act." 242 S.E.2d at 675. Impbrtantly,

“[t]he actor cannot be charged with that which is unpredictable or that which could not be
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expected to happen.” 242 S.E.2d at 676. “In determining whether a consequence is one that is
natural and probable, the actor’s coﬁduct must be viewed in the light of the attendant
circumstances.” Id. Similarly, the Supreme Court explained that “[t]he actor’s conduct may
only be held not to be a legal cause of harm to another where after the event and looking back
from the harm to the actor’s negligeht conduct, it appears to the court highly extraordiﬁary that it
should have broughf about the harm.” 242 S.E.2d at 677. The Supreme Court in Young focused
on “ﬁnexpecteé,” “extraordinary,” and “remo;[eness” in looking at the foreseeability of the injury.
See also, Nelson v. Piggly Wiggly, Inc., 390 SC 382, 393-394, 701 lS.E.2d 776, 782 (Ct. App.
2010) (f;)cusing on the “category of the unusual or extraordinary™).

In the case at bar, the Plaintiff was injured when she stepped into an opening in a
drainage catéh basin in the center median of an interstate highway where a vehicle could not be
safely stopped or parked. The Plaintiff alleges that the opening‘or “gap” v;fas Widef than the

design specifications, but there is no competent evidence as to the width of that “gap” or the

degree of deviation from any design specifications. But for purposes of assessing foreseeability,

the Court must determine whether it was foreseeable to SCDOT that a motorist would break

(
down in the center median of Interstate-85 adjacent to a catch basin and step into the drainage

opening and be injured. The_:fe is ho evidence that such an accident has préviously occurred.
Indeed, that accident is so remote, so unusual, and so extraordinary that it cannot be forgseeable
within the contemplation of the law. It is no different than the remoteness of the repairman in
Young improperly splicing a boat’s steering cable and the remoteness in Nelson of the improper
operation of the grandmother’s vehicle. In short, the alleged negligence on the part of SCDOT

was not a proximate cause of Plaintiff's injury.
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II. - Plaintiff was Negligent for Stopping in the Roadway

In its opening memorandum and during the hearing on July 20, 2018, SCDOT argued that
the Court erred in accebting Plaintiff's self-serving and unsupported testimony that her vehicle
was unable to be moved to the right shoulder of the highway because she simultaneously blew a
tire and experiénced an engine failure rendering her vehicle incapable of being moved from its
positibn adjacent to the concrete median barrier. Despite presenting no expert testimon}.l from
any mechanic who inspected hef vehicle, the Plaintiff‘ noW argues in her response brief that her
vehicle “stalléd out ... due to the emergency fuel inertia switch becoming engage during the tire

blow out.” See, Plaintiff’s Response Mem., p. 12. That new argument — which was not offered

at the hearing — is an opinion that is not supported by competent evidence. The Plaintiff claims

that pressing the fuel pump “reset button™ — which her counsel now calls “the emergency fuel

inertia switch” in her brief — allowed the car to be re-started over a month later after the car was
towed first to a Waffle House, then sat in a parking lot in South Carolina for “about a month”
and then was towed to Atlanta. There is no competent evidence that a tire blow out resulted in
the “emergehcy fuel inertia switch” ‘being engaged or that the tire blow out caus‘ed a
simultaneous éngine failure. If that is the Plaintiff’s theory to excuse her failure to move the
vehicle to the right shoulder of the highway, that needed to be proveﬁ by expert automotive

testimony.
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CONCLUSION

For the foregoing reasons, the Defendant SCDOT is entitled to an involuntary nonsuit

and judgment as a matter of law or, alternatively, a new trial absolute.

Respectfully submitted,

SMITH & HASKELL LAW FIRM, L.L.P.

s/ William McBee Smith :
WILLIAM McBEE SMITH #12025
218 East Henry Street
Spartanburg, South Carolina 29306
T: 864-582-6727
F: 864-585-8358
Email: smithwm@smithandhaskell.com

_and-

LINDEMANN, DAVIS & HUGHES, P.A.

s/ Andrew F. Lindemann .
ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
T: 803-881-8920
F: 803-862-1181
Email: andrew@ldh-law.com

Counsel for Defendant South Carolina
‘ Department of Transportation
August 6, 2018 '
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STATE OF SOUTH CAROLINA ) R
: ) IN THE COURT OF COMMON PLEAS -
COUNTY OF SPARTANBURG )
Betty Jean Perkins, ) -
) Civil Action No. 2016-CP-42-2478
Plaintiff, )
. )
V. ) NOTICE OF MOTION AND
: )  MOTION TO ALTER OR AMEND ORDER
South Carolina Department of )
Transportation, )
)
Defendant. )
)

TO: THE HONORABLE GRACE GILCHRIST KNIE

JOHN E. PARKER AND NEIL E. ALGER, COUNSEL FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned{ attorney for the Defendant South
Carolina Department of Transportation will move before the Honorable Grace Gilchrist Knie at such
time and place as r/nay be set by the Court, for an Ordér pursuant to Rule 52(b) and Rule' 59(e),
SCRCP, altering and/or amending the Order Denying Defendant's Post-Trial Motions filed August
10, 2018. The Defendant's counsel received v.vritten notice of entry of that Order Denying
Defendant's Post-Trial Motions on August 10, 2018.

The Defendant's motion is bqsed on the following:

The Order Denying Defendant's Post-Trial Motions has not addressed with any specificity
the grounds for relief as set forth in the Defendant’s Post-Trial Motions. | Iﬁste;ad, the Court’s
Order has summarily denied each of the multiple grounds addressed By the Defendant in its
motion, the motion hearing and its supporting memoranda, including the grounds supporting an

involuntary nonsuit or judgment as a matter of law in the Defendant’s favor. Specifically, the
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. Order Denying Defendant's Post-Trial Motions does not include any discussion of the merits of the
following issues:

1. The Plaintiff failed to present any competent evidence of a defect or deviation in the

opening of the catch basin. The Court’s finding that "this particular gap is drastically wider than |

the analogous openings within the drainage grate. itself" is purely speculative becéuse no
measurements were offered into evidence by which the Court could determine any deviation from
the design specifications. The photographs alone, absent expert testimony, were not competent to
determine accurate measurements; necessary to support the Court’s finding and the Court Was not
able to infer the measurements by merely eye-ballin;g the photographs. The Court failed to
specifically address this absence of competent evidence in either of its Orders. -
2. The Court did not address what made the opening as constructed “a hazard to the
traveling public.”
design specifications and at what point a construction deviation. becomes a “hazard” particularly

where the catch basin was located adjacent to a concrete center median of an interstate highway.

3, The Court failed to address the merits of the foreseeability issue in either Order issued.

The Court did not discuss (nor even cite) any case law or other authorities on the issue of -

foreseeability and failed to legally analyze that critical issue to this case. Instead, the Court found
foreseeability in a purely conclusory manner.
4. The Court failed to address whether there was competent evidence, absent expert

testimony, to support the Court’s conclusion that the Plaintiff experienced a simultaneous tire blowout

and engine failure so as to support the Court’s finding that the Plaintiff was not negligent in any

respect for stopping her vehicle in the left lane of an interstate highway in violation of S.C. Codé

Ann. § 56-5-2530.
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The Defendant is also filing this motion under the authority of Elam v. South Carolina

Department of T ransportation, 361 S.C. 9, 602 S.E.2d 772 (2004) to ensure that the Order
Denying Defendant's Post-Triai Motions is later construed as deeiding all issues raised by the
Defendant so that those issues are properly preserved for appeal.

The Defendant's motion is based upon the pleadings filed in this case; the trial record; the
Order Denying Defendant's Post-Trial Motions filed August 10, 2018; the Motioﬁ for Judgment as
a Matter of Law and/or Involuntary Nonsuit, Motion to Alter or Amend Judgment and/or Motion
for Reconsideration, and Motion for New Trial filed April 30, 2018; supﬁortihg memoranda and
case lew; the rules of court; and such other metters as may be properly presented to the Court at

 the time of the hearing.

LINDEMANN, DAVIS & HUGHES, P.A.

BY:  s/Andrew F. Lindemann
ANDREW F. LINDEMANN - #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
- T: 803-881-8920
Email: andrew@ldh-law.com

" -and-

WILLIAM M. SMITH - #12025
: SMITH & HASKELL LAW FIRM, LLP
, 218 East Henry Street
Spartanburg, South Carolina 29306
T: 864-582-6727
Email: smlthwrn@smlthandhaskell.com

Counsel for Defendant South Carolina
Department of Transportation

August 20, 2018
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STATE OF SOUTH CAROLINA ) .
_ ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG" )
Betty Jean Perkins, ) _ '
) Civil Action No. 2016-CP-42-2478-
Plaintiff, ) :
: ' ) " '
V. ) MEMORANDUM IN SUPPORT OF
)  MOTION TO ALTER OR AMEND ORDER
South Carolina Department of )
Transportation, )
. )
Defendant. )
)

| The Defeﬁdant South Carolina Department of Transportation (“SCDOT”) filed a Rule
52(a) and Rule 59(e) motion t6 alter or amend under the authority of Elam v. South Carolina
Department of Transportation, 361 S.C.‘9, 602 S.E.2d 772 (2004), to ensure that the Order
Denying Defendant's Post-Trial Motions is later construed as properly and completely déciding all
issues raised by SCDOT so that those issues are properly preserved for appeal and may be
addressed in a meaﬁingfu] manner on appeal. SCDOT is concerned that the Order Denying
Defendant's Post-Trial Motions has not addressed with any specificity the grounds for relief as set
forth in the Defendant’s Post-Trial Motions. Instead, the Court’s Order has summarily denied each
of the multiple grounds addressed by SCDOT in its motion, the motidn hearing and its supporting
memoranda, including the grounds supporting an involuntary nonsuit or judgment as a matter of
law in SCDOT’s favor.
The Defendant SCDOT does not seek to nor need to re-argue the merits of those issues.
They have been fully briefed in the memoranda p;eviously filed with the Court and during the oral

argument held on July 20, 2018. SCDOT will rely on thése discussions of the issues and believe

73

8.¥20Z27dD9L0Z#ASYD - SYITd NOWWOD - OHNEANYLYVYIS - Wd 8€i% L€ Bny 8102 - 37114 ATIVOINOY 10313



this Court has been fully apprised of its legal positioﬁs. Instead, with this motion, SCDOT is

requesting that the Cburt provide a specific ruling — factually and legally -- with respect to the
issues raised in the motion to make certain that those issues may be the subject of meaningful
review on appeal. That is particularly important because this case was tried non-jury, and as a
result, this Court’s ofder is subject to the strict requirements of Rule 52(a), SCRCP.

Importantly, the standard of appellate review for an action at law on appeal of a caée tried
without a jury provides that the appellate court will not disturb the judge's findings of fact»unleSs
found to be without evidence which reasonably supports the judge's findings. Townes Associates,
Ltd. v. City of Greenville, 266 S.C. 81, 221 S.E.2d 773,‘ 775 (1976). As a result, it is critical that
the trial judge set forth her findings of fact and conclusions of law with sufficient specificity aﬁd
'detail to allow for proper appellate review. Rule 52(a), SCRCIP, in fact, requi;es "[i]n all actions
tried upon the facts without a jury or with an advisory jury, tﬁe céurt shall find the facts specially

and state separately its conclusions of law thereon." Rule 52(a), SCRCP. The Court of Appeals

has likewise recognized that "meaningful appellate review is more readily obtained when we are

presented with a clear presentation of the basis for the circuit court's findings." In the Matter of the
Care and Treatment of Corley, 365 S.C. 252, 616 S.E.2d 441, 443 (Ct. App. 2005). The Supreme
Court has similarly explained the critical necessity for adequate findings and conclusions of law:

Trial courts, sitting without juries in an action at law, write their
findings specially and separately to allow a reviewing court to
determine from the record whether the judgment -- and the legal
conclusions which underlie it -- represent a correct application of the
law. The requirement for appropriately detailed findings is thus not
a mere formality or a rule of empty ritual; it is designed instead to
dispose of the issues raised by the pleadings and to allow the
appellate courts to perform their proper function in the judicial
system.

In the Matter of the Treatment and Care ofLuckabaﬁgh, 351 S.C. 122, 568AS.E.2c.1 338, 343
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(2002). While the Supreme Court "do[es] not require a lower court to set out findings on all the

myriad factual questions arising in a particular case," it is required that the key factual questions of
a case be stated with clarity and specificity. Id. The same is certainly also true with respect to the
key legal issues of the case. As the Supreme Court instructs, "the findings must be sufficient to

allow [a] Court, sitting in its appellate capacity, to ensure the law is faithfully executed below.

The absence of factual findings makes our task of reviewing the court order impossible because

 the reasons underlying the decision are left to speculation." Luckabaugh, 568 S.E.2d at 343.
In sum, the Defendant SCDOT requests that the Court issue an order on its post-trial

motions that satisfies the requirements of Rule 52(a) and the case law interpreting that rule so that

SCDOT may seek meaningful appellate review as due process and notions of fundamental fairness

require.
Respectfully submitted,

LINDEMANN, DAVIS & HUGHES, P.A.

BY:  s/Andrew F. Lindemann
ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
T: 803-881-8920
Email: andrew@ldh-law.com

-and-
“WILLIAM M. SMITH #12025
SMITH & HASKELL LAW FIRM, LLP
218 East Henry Street

Spartanburg, South Carolina 29306
T: 864-582-6727
Email: smithwm(@smithandhaskell.com

Counsel for Defendant South Carolina

Department of Transportation
August 31, 2018
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IN THE C.OURT OF COMMON PLEAS,

STATE OF SOUTH CAROLINA )
)
COUNTY OF SPARTANBURG ) CIVIL ACTION NO.: 2016-CP-42-2478
Betty Jean Perkins, )
)
Plaintiff, )
) Plaintiff’s Memorandum in Opposition
V. ) to Defendant’s Motion to Alter or Amend
) Order
South Carolina Department of )
Transportation, )
)
Defendant. )
)

TO: WILLIAM MCBEE SMITH, ESQUIRE, AND ANDREW F. LINDEMANN, ESQUIRE,
ATTORNEYS FOR DEFENDANT:

COMES NOW Plaintiff Betty Jean Perkins (hereinafier “Ms. Perkins” or “Plaintiff”), by and

through her undersigned counsel, and hereby submits to the Court her Memoranduﬁ in Opposition to
Defendant South Carolina Department of Transportation’s (hereinafter “SCDOT” .or “Defendant”) Motion
.to_ Alter or Amend Order. o

This matter has been tried, the issues have been argued extensively, and this Court entered her
ruling and judgment. In the Defendant’s post-trial motions, the same exact issues were re-explored, re-
argued, and ruled on yet again with another unfavorable result for the Defendant SCDOT. Defendant
SCDOT’s motion contains no new arguments or grounds upon which they are seeking relief. In fact, the
arguments contained within this motion are simply argumentative and irrelevant regurgitations of
Defendant SCDOT’s pripr post-trial arguments. Once again, Defendant SCDOT is disregarding the
validity andAsufﬁciency of this Court’s prior rulings, an(i instead attempting to coax the Court into ruling
on.issues that are superfluous and irrelevant.

This Court’s Orders dated April 18, 2018 and August 10, 2018 fully complied with the
requiréments of SCRCP Rule 52(a). The Court adequately stated the basis for the results that it found, and

judgment was properly entered for the Plaintiff in the amount of $93,362.97.
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PETERS, MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A.

BY:_s/ Neil E. Alger
John E. Parker
Neil E. Alger
P.O. Box 457
Hampton, SC 29924
(803) 943-2111

August 30, 2018 ' : ATTORNEYS FOR PLAINTIFF
Hampton, South Carolina ' :
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STATE OF SOUTH CAROLINA ,
' IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG
BETTY JEAN PERKINS, )
- )
PLAINTIFF, ) 2016-CP-42-02478
)
| )
-VS- ) TRANSCRIPT OF RECORD
' )
SOUTH CAROLINA DEPARTMENT )
OF TRANSPORTATION, )
)
DEFENDANT. )
)
~ FEBRUARY 12,2018
SPARTANBURG, SOUTH CAROLINA
BEFORE:

THE HONORABLE GRACE GILCHRIST KNIE

APPEARANCES:
ATTORNEY FOR PLAINTIFF:

NEIL EDWARD ALGER, ESQ.

ATTORNEY FOR DEFENDANT:

WILLIAM McBEE SMITH,'ESQ.

i

SUSAN W. HUDGINS
CIRCUIT COURT REPORTER
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\ THE COURT: We are on the record with regard to the
matter of Betty Jeaﬁ>Perkins versﬁs South Carolina
Department of Transpértation. This is civil action number
2016-CP-42-2478.

For the record, the court reporter for this proceeding
is Susan Hudgins and our clerk is Alexandra Miller. My law
clerk is Morgan Eason. Okay.

And so I have reviewed the file. And I have reviewed
Specifically the pleadings, pretrial briefs from both.

Thank you all for working this weekend and forwarding
information to me. I appreciate that. And I also havé a
motion in limine from the Pléintiff.

And Sb, first, let me confirm on the record with both.
parties, it's my understanding that although this case, when
it was filed, a jury trial was requested and it was on our
jury roster. And counsel informed me on Friday afternoon in
a telephone conference when we were discussing pfetrial
matters that they consented to my hearing this as a bench
trial.

And so, first, we have a jury next door. And the plan
was that Judgé Kelly was going to qualify them and send them
over. And then we were going to draw our jury this morning.
And so I need tb confirm again with the Plaintiff if it is
your wish to.go forward with me Kearing this as opposed to

having a jury hear this. Counsel?
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MR. ALGER: Yes,vYour Honor. Neil Alger here. And I
have Ms;-Betty Perkins next to me. And we do consent to
this being a bench trial.

THE COURT: All right.

"MR. SMITH: Aﬁd, Your Honor, we agree 5r consent.

THE COURT: - Okay. |

MR. ALGER: I was going to let Ms. Perkins say that.

i
/

It's her right even though ---

THE COURT: Ail right. Ma'am, do you agree?

MS. PERKINS: Yés. |

THE COURT: All right. Thank you. Thank you, Mr.
Smith, as well. All right.

And so now before we move to your opening statements?ll
wondered 1f there are:p;etrial.matters that need to be
heard.

'MR.IALGER: Xour Honor, I think we have actually.
resblved'our motions in limine. The Defense, I don't think
they havé any issues with the ones i_raised. And I don't-
anticipate them being any problems in this matter.

THE COURT: Okay. Wéll, if you will further clarify'
for me. I've got that pulled up. There will'be no evidence
of collateral source, ---

MR. SMITH: That is correct.

THE COﬁRT: --- collateral sources.

MR. SMITH: That is correct.
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MR. ALGER:
examination, I'm

THE COURT:
MR. ALGER:
MR. SMITH:

And. then the independent medical

just going to go ahead and withdraw that,

Yes, sir.
—-—— that motion in limine.

We have an independent medical examination

by Dr. Gordon Early.

MR. ALGER:

THE COURT:
MR. ALGER:
- THE COURT:
MR. ALGER;
THE COURT:
MR. ALéER:

MR. SMITH:

Yes.

And that was done by consent order, right,

Correct.

. —=—- Judge Kelly?

And it's already submitted into evidence.

Okay. All right.

And then the criminal record, ---

Well, that's interesting, Your Honor. 1

mean, she has a criminal record for shoplifting, which we

went through in her deposition. And, of course, if she

denies it, I think it would be fair impeachment to bring in

her criminal record onvthe shoplifting.

1 MR. ALGER:
MR. SMITH:
MR. ALGER:

But only if she denies it.
Right.

Otherwise, it's not relevant for -- at

least I would argue it's not relevant dn this matter.

THE COURT:

Yes, sir. And I have,reviewed.both of your
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pretrial briefs. And, of course, it was mentioned there.

‘ And in that I am now the trier of fact and law -- yes, okay,

y'all both understand.

MR. SMITH: Yes, Your.Honor.

'TﬁE COURT: Okay.

MR; ALGER:. We have available witnesses. I_don;t
anticipate that coming up in the course of this.

THE COURT: Okay. All'right. Weil,‘———

MR. ALGER: That covers all my matters in limine, Your
Honof,

» THE COURT: Okay. Well, theh before we proceed any
further, Mr. Smith has handéd‘me a notebook that I haven't
looked at yet. I haven't perused‘this‘yet; But I did
notice in both of your pretrial briefs you listed a number
of documents that will be coming in or you're going to
propose. Is everything stipulated to or, counsel, have you
loocked through the notebook? Mr. Alger, ﬁave you looked
through this notebook to makebsure? |

MR. ALGER: I actually have not. Tﬁis was)provided to
me'thié morning. But ---

THE COURT: Yes, sir.

MR. ALGER:' - if you'll give me just one minuté, I
can ---

THE COURT: Yes, sir. Take your time.

(Pause)
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MR. ALGER: .Obviously, Your Honor, since you're both
the judge and the jury, whether evidence is submitted into
evidence is somewhat ---

'MR.>SMITH: Elexible.

MR. ALGER: --- flexible is a good way to put ig. I
have no p;oblém with these exhibits. Some éf them I may
have issues witﬂ them being submitted inté evidence, but
since theY're in front of Your Honor, it's kind of

THE COURT: Well, I haven't looked at them.

MR. ALGER: Sure. |

THE COURT: Okay? And ---

© - MR. ALGER: But either way, honestly, Your Honor, I'm

not going to argue over any of these. The issue I would

have ---

THE COURT: Ié there an index that you;re lookingr
through? |

MR. ALGER: Yes.

THE COURT: Is that what it is? Okéy.

_MR. SMITH: It's really just the driver's manual, South

Carolina Driver's Manual and the —--

MR. ALGER: And_the statute.

MR. SMITH: --- statute aboﬁt stopping in tﬁe mediaa.
And we héve the certified copies,of the shoplifting
convictions. The rest of --- | \

MR. ALGER: And you're already aware of that. So, you
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10
know, the chiCkeﬁ‘s out of the hatch.

THE COURT: Okay. SO -—-

MR..ALGER:. So I.don't have any problems, Your Honor.

. THE COURT: Okay. And then, Mr. Smith, have youlhad an
opportunity to»review Mr. Alger's proposed exhibits? -

MR. SMITH: I have. And thé photographs are fine. The
medical bills, I think, we would like terxamine her on some
of those, but it's a good document to.rély on.

THE COURT: Okay.

MR. ALGER: And then there are additiénal»recorQS I
have in here that I plan on using, but they're DOT records
that were produced in discovery. T don't anticipate -- and
actually they're exhibits of his own. So

~ THE COURT:. Okay. And so the néxt thing would be have
all -- Mr. Smith, have .all of your exhibits béeﬁ marked?
" MR. SMITH: They have not been marked yet.

THE COURT: Do you want to go ahead and do thaf just
for the ease of moviﬁg through this more efficiently? .

MR. SMITH: We can do thaf%

THE COURT: Okay. And it might be a little easier on
our very efficient court reporter as well. Okay? And we
might want to make a copy of your exhibit list for the court
reporter. And that way she doesn't have to re -- she

doesn't have to duplicate that in her own writiﬁg, okay?

MR. SMITH: Yes, Your Honor.

87



L—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11
THE COURT: So £he exhibit list, is that page 3, Mr.
Smith? | .
MR. SMITH: Yes, Your Hoenor.
‘THE COURT: Okay.
(Whereupoh Plaintiff's exhibits 1 - 6 were marked for

identification)

(Whereupon Defendant's exhibits 1 - 17 were marked for

identification)

(Whereupon Plaintiff's exhibit 1 was stipulated to and

admitted into evidence)

THE COURT: Okay. So everything has been marked, is
that correct, counsel?

MR. SMiTH: Yes, Your Honor.

THE COURT: Okay.

MR. ALGER: Now, I'm good.

THE COURT: All ?ight. Okay. So before we get

started, counsel, I neglected to put on the record that this

—— the 2016-27 -- 2478 case number also incorporates 2013-

CP-42-4122, is that correct, counsel?

" MR. ALGER: Yes, Your Honor.
MR. SMITH: Yes, if does.

THE COURT: dkay.. And I've got the paper file and the
computer file for the cases. The -- let me go ahead and
tell the parties as well as witnesses, if at any time you

need to stand up, please feel free to do that. Don't wait
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1 to ask for permission'tq do that. I know that those chairs
2 may be uncomfortable and sitting for'long periods of time is
3 sometimes very difficult.

‘4 I will tell you that we will have a midmorningvbreak

5 probably around eleven. And then we'll break for lunch at
6 12:30 until two if that suits everybody and we're not
7 breaking during the middle of a witness, but that's normally

8 the plan, and ending at five. So that gives y'all an

9 overview of your day.

16 , Are we now ready for opening?

11 : 'MR. ALGER: Yes, ma'am.

12 - THE COURT: Okay. And I don't limit you on the £ime.

13 Just take your time and undefstand that although I may not
14 be looking up, I'm taking'noteé. All right. Yes, sir.

15 MR. ALGER: - May it pleaée the Court? I'm Neil Alger.
16 I'm an attorney with Peters, Murdaugh,'Parker, Eltzroth &

17 Detrick down in Hémpton, South Carélina.

18 - Sitting with me toﬁay;_I have Ms. Betty Perkins. And

19 Ms. Perkins is a happy- grandmother and mother of a daughter,

20 three grandkids,,correcﬁ?
21 ~ MS. PERKINS: VYes, sir.
22 'MR. ALGER: And going into this today, I was sitting

23 with her this morning at the hotel.and I asked her if there
24 was one thing you wanted me to know about- you, what would it

25 be? And she said that I love my grandkids. So she's here
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today.

Actually, her grandson drove her down from Eden( North
Carolina. And he is sitting out in his car iike a typical
grandkid on ﬁis cell phoné entertaining himself, but he is
here, and he,ié here for the support of Ms. Perkins as well.

I'm goiﬁg_to be brief since this is a bench trial.
Obviously; Your Honor is we11 éware of the law, and I don't
have to do much to educéte you on it.

But the reason we're here today is really for

acknowledgment. Acknowledgment of responsibility,’

' acknowledgment of our past and acknowledgment of the impact

+hat one event can have on the life of an individual.

The South Carolina Depértment of Transportation is who
we've bréught suit against in this matter. And they are the
entity that is responsible for maintaihing the safe roadwéys
for the traveling public in the State of South Caroliha.

The DOT's responsibilities are not limited exclusiveiy
to the lanes of traffic. Their responsibilities encompass
the entire roadway, that is to say the entire right-of-way.

Certainly the lanes of;trafficy the paved surface is aﬁ
important element of a road. Howe&er, the roadway, and the
right-of-way and the DOT's responsibilities‘extend to things
such as the shoulder, ﬁhe trees, the landscapiﬁg, the
ﬁnpaved surfaces, the signage. The DOT is responsible for

all those other elements. And all of those are essential
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components that.make up an effective roadway system.

Now in écknoWledging that the reéponsibilities of thé
DOT extend beyond the paved surface, the South Carolina
Department of Transportation has joined a group called the
American AsSociation'State Highway and Transportation
Officials. That's abbreviated ASHTO.

Soufh Carolina has been a member of that organization
for a gumber of'years; I think they actually joined it back
in the 70's. But:they'have maintained their status as a
participating member of that. And_they have adopted a
number of the regulations énd the direbtives that have been
provided by ASHTO.

Now, ASHTO has put a_pafticular emphasis on roadside
safety because ASHTO recognizes and they actually produce a
éﬁblication each.yéar called Roadside Désiganuide. Théy
recognize that almost one out of every three accidents
incorporates a roadside elément and that the roadside itself
can in many cases, far too many -- far often too many cases
ﬁresents hazards to motorisfs;

Now, this is anAaéknowledgment'by the DOT that the
roadside 1is an essential component of the roadway system.
They also acknowledge -- and I think anybody sitting'in this
courtroom can acknowledge‘that motorist§ will deviate from
their lanes of traﬁel, whether thaf's for emergency, tire

failure, engine problems,‘maybe they're avoiding a
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distracted driver. Maybe they are the distracted driver.

But for a number of reasons motorists will deviate from

_their lane of travel, and they will have to seek the shelter

of the emergency lane or the shoulder.
Now,  these shoulders, the center median included, are

essential components of . the roadway system. " They're

integral components for the safety of both law enforcement,

firét responders, stranded motorists, maybebjust somebody
seeking the shelter from a busy ‘interstate system. But
éither wéy thevshoulder is an essential component of the
roadway system, and it's essential for the safety of the
traveling public.

Now, on March 1$t, 2012 Ms. Perkins was traveling south
onSI—85. And Ms. Perkins will tell you that as she was
proceeding south on i—85 about two miles —- it was near mile
marker 61, which is south of Spartanburg, she experienced a
sudden tire failure thatbresulted in a huge bang, corréct?

And‘after that bang, suddenly her car came to a stop
due to a stall; She was unable fo crank her car and she was
stranded in the far left lane of~I;85 southbound of
Spartanburg. You khow, I-85 is quite the ——:quite the busy
roadway,‘we'll-put it that way. I%'s not exactly a guiet
rural road;

But anyway$( Ms. Perkins was stranded in the far left

lane of I-85 south of Spartanburg. Her car wouldn't crank.
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" And she was left there all her own. She did what anybody --

any reasonable person would do, she called 911.

Shortly after that discussion.she exited her vehicle
and was about to-seek the shelter of the shoulder on the far
side of the highway when she was walking down the side ofl
the car and she stepped\into a holé, a void, and fell
forward on her left leg. At‘that time she was more or less
sfranded, still étuck’in the hole.

Almost simultaneously some other good Samaritans pulléd
up behind her, much better than the other drivers who were
driving by honking their horns, flashing their lights,
yel;ing profanities at her. But some good Samaritans pulled
up behind her, pulléd her out of the hole and took her over
to the safety of the right hand shoulder.

After that a police officer showed up and then the EMS
showed up. All this occurring on the right hand shoulder of
I-85. Ms. Perkins wént_on to the hospital where she was
treated for injuries to her knees, shoulder and back. And
then about two weeks later she was still ex?eriencing a
sharp pain in her fight knee.

At that time she went on to have a meniscus surgery in
her knee. And.then after that, about another two years
later she went on to have surgery -- a total knee
replacement of her right knee. |

Now, Your Honor, these are all the injuries and damages
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that we intend to prove in the course ofithis trial. There
are other damages that 1 haven't covered. But, Your Honor,
we're here today to acknowledge those injuries, to *.
acknowledge tﬁe responsible -- the responsibility of the DOT
and to give Ms. Perkins her day in court so‘that we can move
on‘and,‘you know, recogniée where she's come from and where
she is today.'

'Your Honor, thank you fér hearing this mattef. We do
appreciate it.‘ And I appreciate you_allowing us to do a
bench trial because I know it's -- it's a little different
when the bnus is on you instead of twelve jurors and the
bench. So thank you fér that today. And Ms. Perkins thaﬁks

you as well.

THE COURTQ Okay. Thank you.

MR. SMI?H: Yes, Your Honor.

THE COURT: Yes, sir. Mr. Smith.

MR. SMITH: Yes, Your Honor. Just a few things about
What Your Honor,just heard in the opening by Plaintiff's
counsel. This accident happened, as he said, on March 1st,
2012. There is.a conflict ébout where she stopped. She
says that she testified that her vehicle came to stop in the

middle of the left lane. I think the police officer found

‘her car on the median barrier, a concrete median barrier on

the far left lane.

One of the things that you'll hear from DOT witnesses
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is this is the concrete median along the inside of the
highway. It's not intended, not designed for pedestrian
traffic. When she got out of her vehicle she walked a few

steps and fell on what has been marked as Defendant's

*exhibit number 4. And I believe you've marked it as an

exhibit, too. And it's a 1arge cast iron drainage grate.
Aﬁd we have the plans here for Your Honor to look at.
It is a huge grate. It weighs a combinéh over threé hundred
and forty pounds. The grates that you see in the middle,
combined, weigh two hundred and thirty pounds. And they are

indeed large -openings.

These grates are designed for one purpose only. And

‘they are designed to allow the maximum amount of drainage

3

off of the interstate. One of the_things at the very
beginning of this case .is a continuing -- there has never
been‘any testimony or evidence that there was a defect with
this drain, something that was defective about the drain,
and.how it was designed; or how it was constructed, no
evidence whatsoever.

The Plaintiff has to. come forward with a &itness to --
a competent witness to.testify what the defect may be, if

any. We don't have that. We have none. -We have -- in

. fact, we have the exact opposite.

Tt is a construction design that was constructed in the

field within engineering tolerances. Nothing is perfect.
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These walls in this room are not exactly plumb, but it is
within the engineering tolerance.. And we havé Mr. Rob
Bedenbaugh here whgiié in‘éonstruction design down in
Columbia. And he has looked at those plans and looked at
thebphotograph. And we cénnot identify a single defect.in
this storm drain.

The-second thing to point out is there's no evidence of
any notice of any condition that might be a concern. DOT
would need to repaif. I have here.today a resident
maintenance engineer, Mr. Michaelbﬂolaen, who was the"
assistant maintenance engineer'at the time. And he’aésisted
in/inspecting this particular storm drain or a catch basin,
és they call iF.

And he also went back and looked at DOT's work record,

‘their work redress system. And he looked one mile either

direction of this particular storm drain.‘ And his testimony
is he found nqthing to indicate that the DOT went out and
héd to repéir_or do anything to this particular storm drain
either before -- well, -- before, but afterwards they didn't
have to do anything. |

~

~ He did find one work request report, which, I think,
‘ ;
would be marked or is marked exhibit number 5, I think,
August 10th, 2010, almost a year and a half prior to Ms.

Perkins' accident he found that it was called in and

reported that one of these hundred and fifteen pound cast
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- iron grates, perhaps, two of them, two hundred and thirty

pound grates had become dislodged and had to be moved back
on ihto the drain. That was a year and a half prior to this
acclident.

That is a lane closure operation. It requires DOT to
actually close the lane in order to move this -- these heavy
grates back into place. And that's.significant in one
respect. If this -- if this accident with Ms. Perkins was
involved in -- it involved a defective grate and it was
either defective or had been dislodged, there would‘have.
been a record of DOT having to send out a crew just.as they
did on August the 10th, 2010 to put this grate back in
place.

And so Mr. Holden searched DOT records for that.type of
or any type of work oh.this drain, and there were none. So
to this day, DOT has né record of any defect in this.drain
that could be repaired or even needed to be repaired. So we
think that that alone shows that the Plaintiff's case is
flawed in whether or not there'is legal liability on behalf
of DOT. | |

One of the things that Your Honor could see in this
picture number 4 is the bright yellow line that runs along
the far left lane of the interstafe. That is a warning sign
to me. .Tb me it means don't park there. It is a hazard

warning that says not to cross.into that area if you're in a

97



Pt

OPENING STATEMENTS - MR. SMITH | | 21

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

car.

And this area is simply not'a safe place for anybody to
stop their car -or anything. I know that they. said her car |
stopped or stalled, but most cars can still be driven after
a flat tire occurs, but whatever happens to a car is not
DOT's fault.

So we think that there's a critical failure to prove
liability in this case. BAnd on that basis we wouldn't --
ghéuldn't even have to get to discussing the damages, but
since this is a bench trial

One of the things Your Honor will note, and it's in the
IME report, and I think some of the other records that will
be coming in, Ms. Perkins had a long history of all kinds of
physical problems. If you look at the Pinnacle medical
records it shows that as.early as 2010 or perhaps before
that she was going to.éee the orthopaedic specialist down
there ih Atlanta for left knee pain, right knee pain,
bilateral knee pain, iow back pain and all kinds of
Hydrocodone and prescription drugs for pain and muscle
relaxers. This was going on for’ a long time prior to this.

vShe even had an operation, I think, to her right leg
before this accident to her right knee. So she was having
trouble with both knees, pain -- both knees-all the way up
to the time of this accident and afterwardé.

I will say this about the accident itself. Offiéer
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A.D. Earl, his report will be introduced, and I think that's
one of the exhibits we bbth have marked, he shows up to the
scene and he notes her situation. And he physically sees
the -- an injury tQ her left knee and an injury to her right
knee. And that's what he saw and noted it on his report.

| In that report he makes no -- reveals nothing of any
type of defect at the roadway. And had he -- had there been
a defect, it'would have been reported, and, of course, DOT
would have repaired it.

But anyway, the ambulance comes and they take her to

the Village Hospital in Greer and she's examined by the

“intake nurses, examined by the emergency room doctors. And

I think those repbrts or that report will>come in and fhose
records.

And it shows in there that they only examined her léft
knee, and they examined her right arm and they noted some
pain in her low back. At no point did the doctors or the x-
ray. technicians atAViilage Green note any injury to her
right knee. They téok an x-ray of her left knee.

And so she went through that entife process at Village
Hospital without ever telling them to examine her right
knee. But that's really the -- that means at that point in
time she probably, you know, she had been having bilateral
kneeApain prior. So it was realiy probably no difference

going forward. But the point being, she didn't tell them at
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the time and neither did Officer A.D. Hill [sic] nbticeman
injury to her right knee.

And so it was thirteen days later, two weeks later when
she does go back to Pinnacle Orthopaedic Center in Atlanta
where she then has or reports right knee pain; at that point
bilateral knee>pain. So we think there's lack of
credibility on what she, in fact, injured at the scene. .The
injuries were initially repbrted to the left knee and right
arm. And so all thése other injuriesvshéwed up léter.

We do have Ms. Perkins' deposition with us. And in the

deposition, I think, will be the same testimony today. 1In

_the six or seven weeks prior to the accident she was -- she

at least got prescriptions to, I think, ét the deposit&on I
counted four hundred pills of Oxycontin, Hydrocodone, pain
medication.. Maybe she wasn't taking them, but she>had four
hundred pills she'd gotten from prescriptions from the
pharmacy for whatever condition was ailing her prior to
this, which also included fibromyalgia throughout the entire
body. |

So she did have a slight meniscus operation on her
meniscus a couple of weeks after tg;s or was it a wyear and a
half afterwards? And then that didn't work. And then shé
had tﬁe knee replacement, which we don't think is

attributable to this accident. We think it's attributable

to all of her prior health conditions she was having.
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Becaﬁse of that we both did -- we did go get an
independent medical examination by Dr. Gordon Early. And he
reviewed all the medical records.\VI mean, I've got two‘
boxes ove? there. . And went through a‘written report, which
was ordered by Dr. -- by Judge Kelly. He.wanted a writtén

report, and we have that.

And he says, if anything, the right knee, perhaps half

of it was attributed to.the accident, the other half was

prior conditions. And he gave her like a fourtéen peréent
whole body impairment.attributable to this accident. But I
think.the bottom line, he found véry little in this accident
that éttributed to her health conditions and her health
trouble.

So even if you get to the independent medical
examination, we think there's no liability. And it has to
be some competent witnésé to come in and say, . look, thié is
a defective road here,.it needs to be repaired. And we
don't haﬁe that here. And so we think at the énd’of the day

this would be a case where the DOT should receive a defense

- verdict based on the law and the facts.

In our defense, we have made several defenses under the
Tort Claims Act, 15-78-60, (13), (15) and (20). (13) wouid
be -- (15) would be a défect on design, has to be actual or
constructive notice of the defect or design followed by

failure to repair it within a reasonable amount of time.

101



o,

OPENING STATEMENTS - MR. SMITH ' 25

1

2%

10
11
‘12
13
14
15
16
17
18
19
20
21
22
23
24

25

Well, we‘donft have either one of those. We don't have
notice of a defect énd we haven't seen anything that needs
to be repaired. So neither one of those elements were
satisfied;'v

And the number (20) under the Tort Claims Act waé about
acts or omiséions of third parties. And we don't even have
that here. If somebody had gone out and pﬁlled the storm

drain up or something like that and then we got notice of it

and didn't do it, but,we didn't even have that. These

grates were ‘in place.’  And there's no reéords indicating
that théy had fo send anybody out there to fix them. So
that is it.

We'd also move to strike punitive damages and limit it
to whatever damages awarded, less than three hundred '
thousand dollars, I think, ---

MR. ALGER: We'll stibulate to that, Your Honor.

"MR. SMITH: So that in‘a nutshell is DOT's position in
what we've seen in this case after a 1ot of discovery and
that's our position.

THE COURT: Okay. Thank yodu. Thank you both. T think
I have a very good picture of what's happened thus far.
Thank you for being very succinct. -

And( again, 05 the record, so in the summons and
complaint that was filed with the Court on October the 7th

of 2013 there is a request in paragraph 8 for actual

102



o,

e

. OPENING STATEMENTS - MR. SMITH - 26

1

2

10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

together with punitive damages. And so there is a
stipulation that punitive damages will be struqk’from the
initial complaint and that the relief.would be limited to
three hundred thousand dollars ($300,000.00) per the
statute, is that correct?

'MR. ALGER: Correct, Your Honor.

4THE COURT: Mr. Smith?

MR. SMiTH:_ That's correct.

THE COURT: Okay. Thank you. All right. Are y'all
ready to éroceed, counselé

MR. SMITH: Yes, Your Honor.

MR. ALGER: Yes, four Honor.

THE COURT: Is.there any motion to be made with regard
to witness sequestration or y'all just going to leave
eﬁerybody in? |

MR. ALGER: I'm fine.

THE COURT: Okay.

MR. SMITH: We're fine.

THE COURT: . All right.

MR. ALGER: Your Honor, if I could have one moment.

(Pause) | |

MR. ALGER: Your Honor; we're going to stipulate
Plaintiff's exhibit 5 into evidence. I'm going to go ahead
and let Mr. Dixon exit the court.

THE COURT: Okay. So Plaintiff's number 5 into
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1 evidence without objection?

2 MR. ALGE£:> Yes, ma'am.
] 3 (Whereupon Plain;iff's exhibit 5 was admitted into
4 evidence)
5 MR. ALGER: And at thié time I'd like to call -- I'd
6 like to call Mt. -~ 1is it Rob Bedenbaugh?
7 MR. BEDENBAUGH: Yes.
8 MR. ALGER: Did I pronounce that correct?
9 MR. BEDENBAUGH: Yes, you did;
10 MR. ALGER: Okay. If you don't.mind taking the stand,
11 pleaée; I'm going to have you -—-
12 THE COURT: Okay.
’13 ' MR. ALGER: --- testify first. | .

14 THE COURT: Please come forward, sir. And you'll be

15 sworn by the clerk.

16 ' _ George R. Bedenbaugh, Jr.,
17- beinglduly sworn testified as follows;
- 18 THE COURT: Okay. Thank you, sir. Just make yourself
19 comfortable. And if you need water, we can get that for
20 you. | |
21 ‘MR. BEDENBAUGH: All right. Thank you.
22 THE COURT: And if you would, please state yoﬁr name
23 and spell your last name for the record.
24 MR. BEDENBAﬁGﬁ: Yes, ma'am. My name is George Robert

25 Bedenbaugh, Jr. I go by Rob.. My last name is B-e-d-e-n-b-
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THE COURT: Okay. Thank you, sir.

Direct Examination by Mr. Alger: ' A (

Q. Thank you, Mr. Bedenbaugh. Can you pléasé givé me your
title and responsibilities within the South Carolina
Department of Transportation.

A. . fes. My title is thé preconstruction support engineer.
And I o&ersee the development of design guidelines for

¥ .
at.the Department such as roadway,

multiple discipliﬁes
hydrology, geotechnical seismic and structural. And

Q. Okay. What's your educational background?

A. I'm a -—- I have a Bachelor of Science from Clemson
University in civil engineering.

Do you have your Master's of Engineering?

‘No, sir.

Q

A

Q. Okay. Are you a registered engineer within the State?
A Yes, sir. | | |

Q Of iicensed, I should say.

A Yes, sir.

Q. How long have you had-your license for?

A Since —-- since 1999.

Q. So in sum would you agreé that your responsibilities

withiﬁ the DOT is to design.and engineer ﬁhe‘roadways in a

generalization?

A. Yes, in a broad sense.
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3 traveling pubiic, correct?

4 A. That's correct.

5 Q. Okay. And is your responsibility limited to the lanes
6 .of traffic?

7 A. No, sir.

8 Q. Okay. What other components of the roadway system are
.9 you.respohéible for?

10 A. We cover from right-of-way -- everything_within the

11 right-of-way is Within our purview.

12 Q. Okay. Do you have to anticipate and, therefore, it's
13 foreseeable that motorists may deviate from the lanes of -
14 traffic? |

15 A. That does occur;' \

16 Q. Okay. And that can occur on the_shoulder, cérreét?

17 A iThat's correct.

18 0. Or median, correct?

19- A, If it's a traversable median. Not all medians are

20 capable of being driven over by a motor vehicle.

21 Q. Okay. 2And I'm going to hand you Plaintiff's exhibit '5,
22 which is already in evidence. |

23 A. Okay. -

24 Q. If you'll flip through that real quick.

25 A. Okay. |

Q. Okay. And, obviously, that's in lihe with the DOTfs

responsibility, which is to ensure the safety of the
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1 MR. ALGER: And, Your Honor, I think we've also

2 stipulated, for the record, that the grate that's in those

3 photos is the grate where this incident occurred.
4 MR. SMITH: That's right.
5 THE COURT: Okay. So Plaintiff's exhibit number 5 is a

6 photograph of the grate?

| 7 MR. ALGER: Where fhe incident occﬁrred involving Ms.
8 JPerkins. |
9 THE COURT: Thank you.

10 Q. No, this is fof you to;hold onto. Now; would you

11 consider that a traversable -median?

12 A. No, sir. Thatfs a raised concrete median barrier.

13 That's designed to keep vehicles from passing ‘through it.
14 Q. What about the gap between the concrete barrier and the

15 yellow line?

16  A. That is a drainage inlet that's designed to remove
17 water from the roadway.'
18 Q. The drainage inlet, about how wide is that gap?

19 A. I'm not certain. I don't have that exact dimensions.
20 They're typically about four to four and a half feet in
21 width on a narrow section like this.

22 Q. And your testimony today is that that is a drainage

23 inlet or drainage gap?
24 A. Tt's a catch basin, type 15, which is a drainage'inlet.
25 Q. That's not a shoulder on the side of the highway?
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A. Oh, it can be a shoulder if you expaﬁd outside the
picture; I guess it's just zoomed in really tight on the --
on the drainage inlet. But the shoulder does run continuous
down the roadway.

Q. ' If a motorist experienced a stalling out or an
emergency, isn'tAit reasonable or really foreseeable that a
motorist would utiliée that shoulder?

A. That shoulder is not wide enough for refuge. We
utilize ASHTO guidelines when we develop roadways. And that
particﬁlar width of shoulder is not suitable for motor
vehicle refuge.

Q. So if a person stalled out in that léft lane, you would
expect them to stay in the left lane rather than go on that

shoulder?

A. The right shoulder is what we would typically expect.
Q. So if -- my question was if somebody stalled out in the

far left lane would you expect them to utilize that
shoulder?'

A, The outside shoulder would be the typical shoulder that
we would expect a motor vehicle to take refuge in.

Q. Okay.

A. ' Being the right~shoulder.

Q. And I get that, but you've got two other lanes of
traffic, right? This is —-—-

A.. Right.
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Q. ~-- a three lane highway?
A. Sure.
Q. And you stall out in the left lane. Wouldn't you

anticipate somebody to go, whether it's for a brief moment,

wouldn'"t you anticipate them to go into that shoulder and

seek refuge?

A. They physically wouldh't be able to seek refuge because
it's too narrow. So they would be partially blocking a
travel lane if they took refuge there.

Q. Okay. So your testimonyltoday is thaﬁ it is
unreasonable for a motorist, a stranded motorist to utilize
that inside shouldér on that highway?

A. Now, that's a high/risk scenario. It's not -- it's not
unforeseeable, but that's a very risky scenario.

Q. . So it's better for theﬁ to stéy in the lane of travel
than it is to get off on that shoulder?

A. I know it would be better to exif to the right side of

the roadway and utilize the right shoulder, ---

0. If there were two ---
A. --- if at all possible.
Q. If there were two options, stay in the lane of travel

or to get on that left shoulder, which would you rather do?
A. Well, in this scenario you have to be in the travel
lane if you stop anywhere to the left.

Q. Okéy.
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A.
Q.
A.

Q.

There's not enough room —---
So let's talk about ---
--- to clear it.

-—~ this scenario a little bit. Stranded motorist,

85, you're on the far left lane, tfaffic's*whizzing by.

You've been on I-85, correct?

A.

Q.

A.

Correct.
Have you worked on I-857

My job doesn't put me physically out on the roadway,

but I've worked on projects along the I-85 corridor, a

design.

0.

A.

Q.

Q
A.
Q
A

You know, the speed limit's, what, 60, 65, maybe 707
It varies.from 55 to 70 in the State.

It's an interstate system, right?

That's right.

A lot of tfaffic?

Right.

I-85's probably one of the most heavily traveled _'

stretches of interstate in the country, correct?

A.

Q.

It is in our State. I'm not sure about the country.

Okay. So there's a lot of traffic going on this

interstate, right?

A.

Q.

the other two lanés of traffic's whizzing by, what would you

That's correct.

So if you'stall out in that far left lane, meanwhile
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do in that scenario?
A. Well, if your vehicle is physically incapable of
moving, you have to stop where-you're at.

Q. No, .the vehicle's stalled out.

A. Oh, so it can't be cranked up? IS that what you're
asking?

.Q. Correct:

A. Okay. Then you would stop where you come to rest at.
0. Um-hum (affirmative).

A. Which would be in the lane or wherever that may be.
Q. Okay. So you're stalled oﬁt, come to rest, you're in

that far left lane, wouldn't it seem reasonable to get over
on that concrete median?

A. You could. It's just -- it's not designed for that.
That's hot a parameter that we desigh for oﬁ an interstate
like this. )
Q. Can't it be anticipated or‘foreseeable that somebody's
going to utilize the séfety of that concrete barrier, that
shoulder rather than sitting in the_lane of traffic still?
A.  Well, yes, the design parameters of this road, you
would.be partially in the lane even if you chose to use some
of the left shoulder. You would be blocking the travel
lane. o

Q. = All right. When first responders are out there on I-

85, or the police, or maybe maintenance personnel, wouldn't
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you expect them to use that inside shoulder?

A. Well, I'm not really sure about the responders, but I
can speak on behalf of\DOT because I'm familiar with that.
We Qould set up a full-blown lane closure.

Q. 4 Okay.

A.‘.:It would be a very safe, cohtrolled environment where

we would transition motorists away from the inside lane so

" we could work on that inside shoulder.

Q. If a first responder, police officer was responding to,
say, a stalled motor vehicle in that left lane, do you
expect them to walk down that lane of traffic or would you

expect them to walk down next to the concrete parrier off

_the shoulder of the interstate?

A. Well, we don'tvéxpect that kind of foot traffic
anywhere. If it's an emergency scenario, they'll‘have to
walk Qherever they need to walk.

Q. S0 —-—-

A. And that could'be in the lane or down the shoulder.
Q. So motorists don't stall'out and emergencies don't
occur on the interstate.system?

A. Oh, they do. And we -- _in this scenario the outside
shoulder was designéd to accommodate that.

Q. So since emergencies occur and they're anticipated to
occur, correct?

A. Right. We -- well, we design for -- it's hard to
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design for an emergency scenario. We don't design for

crashes, if that's what you're asking.

Q. You don't design for crashes? Okay.

A. VYeah, that's ——-

Q. But you anticipate crashes, correct?

A. Well, we have design variables that mitigate the
potential for a crash. -' -

Q. For instance, you put up crash absorbers in front of

obstacles, right?

A. That's right. That's a mitigation.

Q. Yeéh, on.gores and such, right?
A. That's correct.

Q. Yeah. Of you put up the Triton railings along the
roadway, correct? | |

A. Yes, sir. Those are crash mitigation ---

Q. And that's so that if a motorist losesicontrol of their
vehicle, they will not be hurt worse due to the hazard
presented on the side of the roa&, correct?

A. That's correct. .

Q. So you have to anticipate that accidents are géing to
occur on the iﬁterstate system?

A! To some degree, yes. Buﬁ the design guidelines give us
parameters that we do to mitigate the potential for that.

Q. And are you familiar with the ASHTO guidelines?

A. Some of them. There's dozens.
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Q. Have you ever seen this manual here? The Roadside

Design Guide?

A. Yes, sir,

Q. Do you/have a copy of this?

A. Not with me, but I'm familiar with it.

Q. Okay. The title says itself, Roadside Design Guide.

That's got nothing to do with the paved surface or the lanes
of traffic, right?
A. Oh, that's correct.

Q. So ASHTO, which is a national organization that all

fifty states are a member of, acknowledges that accidents

occur just as much -- pretty much on the roadside as they do

in the lane of travel, right? <

‘A.. Well, I'm not sure if they acknowledge that, but that's

a common fact that crashes can occur anywhere.
Q. And they can occur not just due to the negligence‘of
the driver, but due to hazards that present themselves on

the roadside, correct?

A. That's correct.

Q. ILike a shoulder edge drop-off?

A. That would be one example.

Q. Or poor drainage?

A. That's another example, yes, sir.

Q. Or an obstruction of some sort? Or, you know, the list

goes on. There's a bunch of them, correct?
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A. There are numerous risks.

Q. Sb it is anticipated that motorists will have at.times
emergencies on the system and have to avail themselves of
ﬁhe shoulders, correct? |

A. That's correct.

Q. Okay. I'm handing you what's been ma&ked as

Plaintiff's exhibit 2.

A. Yes, sir.
Q.  Can you please identify that for me?

A. Yes, sir. This is a SCDOT construction standard for a

catch basin, type 15.
Q. Okay.
THE COURT: What number is this, counsel?
" MR. ALGER: Plaintiff's exhibit 2, You; Honor.
THE COURT: Okay. |
MR. ALGER: Tt's not marked on your ---
THE COURT: Okay. But this has been marked into
evidence?
MR. ALGER: 1I'm about to submit it into evidence.
THE COURT: Okay.
MR. SMITH: We have a bigger version of it, exhibit

/

number 8.

THE COURT: So it's Defendant's number 8 and

Plaintiff's number

MR. ALGER: 2. ' o
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THE COURT: 2.
MR. ALGER: And I've got -—-
A. You might need the bigger one, if that ---

Q. Well, I've —=--

A. Just for my eyes.
0. I've got it.
A. Oh, you got it? Okay, perfect.

| THE COURT: Okay. All right. Thank you. And that 4is
coming in without objection, is that correct?
MR. SMITH: Yes, Your Honor.
THE COURT: Okay.

(Whereupon Plaintiff's exhibit 2 and Defendant's

exhibit 8 were admitted into evidence)

Q. And it doesn't come with a set of reading glasses. SO
if you flip over the page we can, now that wa've identified
the plans, we can see sbme, yep, some drawings there. Now,
could you identify for me, please, what type of catch basih
that ts or what the plans are? How is this used? Tell me a
little bit about it.

A. Okay. Weil this is a construction detail for a catch
basin typa 15. And we utilize standard detalls like this
for items that occur numerous times on a project. So in

lieu of having to replicate the same drawing over and over,

we will host it in one location that can be referenced: time

and time again.
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Q. Would this same plan spec1f1catlons, et cetera, this
would be used pretty much uniformly across the_State, right?
A. That's cbrrebt.

Q. Okay. Now, would you agree with me that when you build
these caﬁch pasins they need to be done according to these
specifications? |

A. They are thé guide. The engineer has discretion in the

field to make decisions. So these are not a absolute shall

condition.

Q. But these are the specifications.for the catch basin,
correct? |
A. That's correct.

Q. Okay. And you recognize in the pictures that the catch

basin in Plaintiff's exhibit 5 is, in fact, the catch basin

that's right here in these design plans, correct?

A. That's correct.

Q. Okay. Now, if you'll look back at Plaintiff's exhibit
5. .And 1 want.to put vertical picture -- yep, that's good.
A. This one?

Q.  Okay. Now, what is right here, looking at this picture

MR. ALGER: Your Honor, and we've got an aerial

picture.
Q. What is this gap right there? What is that called?

A. That is an emergency overflow.
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Q.

A.

0.

Emergency overflow?
Um-hum (affirmative).

And can you identify for me the emergency overflow on

the plans? And if you want to, please flip the pages —--

A,

sure. It occurs in several places on this - drawing.

Tt's actually referenced in, let's see, one, two, three,

Q.

foﬁr -— four different locations; So I can point to either
one.

Q. Okay. So-it‘s referenced right here on these pléns,
éorrect?

A.

That's correct.

. And that's the area in between the grate and the

concrete median, right? . °

A.

Q.

A.

Q.
A

0.

’ That'sbcorrect.

Okay. Now, I'm looking at the second page.
Okay. N

This right here. The grate.right here, -—-—
Yes, sir. - |

—-— that's surrounded by what appears to Dbe like a

concrete lip, correct?

A.

0.

That's correct.

Okay. And can you tell from these plans right here how

wide that lip is supposed to be?

A.

Q.

It's shown right here. I believe that is six inches.

Okay.
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A. Six inches of concrete.

Q. All right. So I want to -- I'm going to set these’
apart. I'm going to do it like that for you, okay?

A. All right.

Q. So we've got a concrete lip right there. Okay. So
we've got the concrete lip between the grate and the

concrete median, right?

A. That's correct.

Q. And it}s supposed to be about six inches, right?

A. That's correct.

Q. Now, looking at the specifications -- we'll flip over

to the second page,vplease.

A. Okay.

Q. Does it appear that that concrete lip is flush up
against the concrete barrier on the sides?

A. No, sir. It's slightly below it. There's a -- this

edge piece right here is called the reveal.

Q. Um~hum (affirmative).

A. It's about three inches in height. And ---

Q Okay.

A. Are you talking horizontal or vertical?

Q I'm talking horizontal.

A 4Okay; _I'gotcha. Tt is. It's -- horizontally it's

right up against it.

0. ~So on the ground it's flush up against it?
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A. That's correct.

Q They're side by side? How about that?

A. There's a construction joint there where they touch.

Q. And they're supposed to touch, right?

A That's correct. _ | N

Q. Okay. All right. And T want to go ahead and flip over
—~- why don't we look‘at these -— this page. It says grate

section. Can you identify for me how wide these gaps are of
the grate?

A. Yes, sir. They are three and one half inches.

Q. Okay.

A. The opening.

Q. ‘Okay. The opening of the grate 1is threé'and one half
inches,'right? |
A. That's correct.

Q. All‘right. So we'll keép that number in the back of
our mind. Let's go ahead and flip over to the last page
righ£ here. And it looks like‘thé -- so looking at this
page right here,’what's the distance from the edge of the
metal grate to the concrete barrier? |

A. Oh, it is six inches.

Q. Okay. And that's the design speéifications for this
catch basin, correct?

A. .That's correct.

Q. Okay. So now let's turn back to the pictures,
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Plaintiff's pictures.

A,

A.

Q.

Okay.

All right. No, you were on the right page.
Yes, sir.

And we're going to keep léoking at that ---
Okay.

—_- apbove-hand picture right there. If the concrete

lip around the grate is six inches, and the gap between the

metal grate and the concrete barrier is supposed to be six

inches, how wide is the gap in that picture?

A.

Oh, I can't speculate. I mean, I can tell thatkthere's

room in there, but I don't know the exact dimensions.

Q.

So there is a gap between the concrete edge of the

grate and the concrete barrier, correct?

A.

A.

0.

That's correct. We use construction joints that allow

"for contraction and expansion ---—

S0 —-—-

--- on hot and cold.

pid that expand? Is that how that got like that?

Oh, I don't know. I'm not sure how that got like that.

Is that cement, or asphalt, some kind of paving

material between the concrete?

A.

I mean, it's hard to say. "It loocks like concrete

that's covered up with some sort of debris, ---.

Q.

Um~hum (affirmative).
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A. ——— but it's difficult to say.
Q. Well, let's look at some of the other pictures. Some
of them may be zoomed in a little bit better. How about

that?.

A. Yep, for sure.
Q. So there is a void or a gap 'is better to say between

the concrete edge of the drainage basin and the concrete
median, right?

A. It's not a gap per se as in a void. It's got some
concrete material I can see right here between this cencrete

and that concrete.

0. So if that edge of the concrete basin is six inches and

the median is supposed to be flush up against it, it's wider

than six inches, correct?

A. It doesn't -- I'm not sure. I can't tell from the
drawing or the image here.

Q. It's nbf puilt to specifications if that voi& is there,
correct? At least not these specifications that we have in
our hand. |

A. Well, there are -- there are construction tolerances
that come into play with the guidelines, theAdesign

parameters so —--

0. Where are those construction tolerances listed on this
exhibit?
A, Oh, they're -- it's through engineering discretion.
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When we're poﬁring concrete.and forming up different
material, they just have to work with wood shims and all
sorts of material to actually make it -- make it meet these
parameters. So it's an understood toleranée where thére's
just room to actually construct it physically.

Q. So looking at this, and I want to look at this, the
last picture in the group right here.

A. Sure. Yes, sir.

Q. The gap, the empty part of the grate is three and a
half inches, correct? '

A. That's the design parameter, yes, sir.

Q. Okay. Looking at this, and you know the concrete is
six inches, riéht?

A. I don't -- I know the width on here is six inches,
that's right. | |

Q. Um-hum (affirmative). You can't tell for me right now

‘that gap, looking at it, is it as wide as the grate?. As

wide as the concrete edge of the grate? It looks to me like

it's pretty darn close to the width of the grate.

A. It's just hard to say with the angle of the photograph.
I mean, I could certainly tell you what the design parameter
is, but I just don't know ---

Q. So would a three incﬁ gap between the concrete edge of

the grate and the concrete median, would that be acceptable?

A. If it was an open void, that would not be acceptable,
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but this -- this has some sort of material in it. -Whether

it's the concrete or asphalt, it's hard to say.

Q. So you led me to my next question.
A.  Sure.
Q. If you increase-the width of the gap, you're increasing

the width of that void between ﬁhe_concrete basin and the
concréte median, correct?

A. Potentially.

Q. So that gap now between the concrete basin and the
concrete median is wider than specificationé?

A. - It could be, but there are construction tolerances
through engineering qiscretion where the purpose of that
opening is to remove large debris from the roadway.

Q. | And those construction or engineering tolerances are
not written down, they're just left up to you when they're

convenient, right?

A. Or they're left up to construction personnel, not me
personally.
Q. Okay. But you would agree with me that that --

according to these plans right here is not constructed
according to specifications?

A.. Without dimensions on the photograph it's very
difficult to say. that.

Q. | Well, looking at these plans right here, and ---

A. Right.
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Q. -—— it shows that the concrete edge is flush with the

concrete median. That's the specifications in these plans

that you testified to earlier.

A. Sure.

Q. So if they're not flush, it's not built to the
specifications here, . correct?

A. Well, like I said,'thefe is material there. I just

don't know if it's a continuous concrete pour or not.

)

Q. . And that material ---

A. But there is ---

Q. —-—- is not on these plans, right?

A. Well, let me go back to the construction detail because

we utilize construction joints adjacent to all concrete

. \
items. So this particular drawing does not detail that

construction joint.

Q. Um-hum (affirmative).
A. It would be shown elsewhere for the construction of the

actual median barrier. So there's a standard detail similar
to this for the actual raised concréte median barrier that
would specify a -- they call it like anAelastomeric bearing.
It's just‘basically a piece of haterial in there that allows
the road to bfeathe by thé concrete so as it contracts and
expands we don't c;ack the roadway or the concrete barrier.
And that just occurs on a different drawing.

0. So in short, there may be a variance, but that's not
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correct?

A. Well, I can't -- I can't say that. I don't have
dimensions on here because the dréwing is specific very much
so to the actualAcatch basin, but there are —~ there is a
construction joint, an expansion joint ---

0. Um-hum (affirmative).

A. - --- that shows up on another drawing that is used in

tandem with this.
Q. This drain was built for, I think -- I think it was

said, maximum drainage, correct?

A. That's correct.
Q. Why do you have a grate on top of it?

A. That's designed to keep motor vehicles from dropping

into the grate.

Q. And debris?

A.  Into the opening.

Q. And other debris, objects from dropping in as well?
A. Sure. It's desiéned to catch some -- some items.
'Q. Andbit's designed to prevent stuff from falling into

the drain, correct?

A. That's correct.

Q. So understandingvthat the grate and the gaps in the
grate are three and a half inches, -—~

\
A, Um~-hum (affirmative).
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Q.. --- and, again, understanding that this gap was, you

‘know, six inches here, wouldn't it make sense for that gap

to be lesé than three and a half inches as well for the void
between the concrete basin and the median?
A. I'm sorry, I kind of lost you on that one. Tell me --

ask me that question again.

Q. This void that I'm'poihting té right here, ---

A. Yes, sir. |

0. --- shouldn't that be less than three and a half inches
" as well?

A. It could be. I think the design standard drawing
specifies it, but it is an emergencyvoﬁerflow that we want
to make sure does not éet clogged up with large items like
miik jugs or pieces of tire.

So if the grate pecomes clogged with items such as
those shown here in the image, pieces of tire or the raised

pavement marker that's busted up there, this is designed to
N N 3 ‘

allow those items to not -— not stop the drainage. So it's
large —--

Q. Because draiﬁage_is essential én a roadway as well,
correct?’

A. Yes, sir. That's one of the most critical'elements we

design for.
Q. Un~hum (affirmative). Because you, again, you want to

prevent -- you want to prevent motorists from having
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emergencies, or wrecks, or coming in contact with hazards,

right?

A. That's right. It's just keeping the road dry as
possible. |

Q. That goes back to the duty of the DOT to provide a safe.

roadway for the traveling public?
A. That is one of our duties.

Q. Okay. All right. I don't think I have any further

guestions for you. Thank you.
A. Okay. Thank you.
Q. I'm sure your attorney has some questidns for you.

A. Okay. Thank you.
THE COURT: Okay. Mr. Smith.
MR. SMITH: Yes, Your Honér. ¢

Cross Examination by Mr. Smith:

Q. Jusﬁ referencing code section 56-5-2530, is I-85
cénsidered a controlied access highway?

A. Yes, sir.

Q. Okay. And are you familiar with that section that says
except when necessary to avoid conflict with other traffic,
or in compliance with law or the directioﬁs bf a police
officer or official traffic—control device, no person shall
stop, stand or park a vehicle on any controlled-access.
highway? Is that what you're referring to when YOu said

it's not supposed to be a place where people stop and
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pedestrians walk?
5

A. That's correct.

i

Q. Is that also part of the South Carolina Driver's Manual

‘to drivers, warning them about>stopping on the interstate?

A. I'm familiar with it, I'm just not well versed in that
manual. But in general, yes:

Q. . Okay. So if a person stdps in the middle of an
interstate as Ms. Perkins‘&id, that would be a violation of
that étatute?

A. That is correct. We typically.dd not want people.to
stop like thaﬁ.

Q. With respect to the photographs that you were looking

at of the storm drain, how long have you been a design

engineer?
A. For about twenty-three years.
Q. When you looked at the pictures that Plaintiff showed

you of the storm grate, frbm‘your experience did you see any
design defect or defeét in the storm catch basin?

A. No. It looks reasonable for what that device is
supposed to be.

Q. = And would you expect DOT.maintenance to make any
alterations to what you see in those photographs?

A. Not unless a specific problem was pointed out.

Q. Did you have an occasion to look up the weight and
) .
dimensions of this particular -- how much these grates
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wéigh? Did you -- in your experience do you know what these

things weigh?

A. Yes, sir.
Q. How much is one of the -- the two grates together, how
~ . . ‘

much do they weigh?

A. The two grates combined weigh two hundred and thirty
pounds.
Q. And are they sometimes screwed together or, in other

words, held together so you'd have to pick both of them up?

A. Sometimes.
Q. Okay. For a person to -- for a DOT maintenance to pull
these up and take them off, what kind of operation -- is

that something that your resident maintenance engineer would
‘addreés?.
A. | Probably better'addréssed‘by‘maintenance. But in
general, they're designed to be very heavy SO they do not
free up‘if a vehicle does hit them. So the weight is not
conducive to a person simply picking it up and replacing it.
That would be more of a controlled environment where we
wnuld do a lane closure and set up a lot of traffic‘control
to make sure the workers were not injured.
Q. All right. When you were looking at thé photographs
here and you were looking atbthe plans, it says three and a
half inches close to the point. If it ends up being four

inches is that within deviant, I mean, is that within the
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tolerance that y'all'd expect out iﬂ the field?

A. That's a reasonable allowance for that because our
primary design purpose here is to make suré a tire does not
go down into the grate opening. |

Q. Ana in terms of what younsee here, this is desiéned to
do exactly what it was supposed to do%

A.  Yes, sir.

MR. SMITH: Your Honor, that's all the Questions I have
of this witness. | |

THE COURT: Okay. >Anything else, céunsel, of this
witness? |

. MR. ALGER: No, Your Honor.

THE COURT: Okay. Mr. Bedenbaugh, sir, you méy step
down. Watch your step, please.

A. Okay. Do these stéy up here?

THE COURT: I think you can give that back to the court
reporter, sir. Okay. Is there a motion that Mr. Bedenbaugh
be excused or is he going to remain with us?

MR. SMITH: He can have the option to be excused.

He'll hang around.

THE COURT: That's rare, but okay.

MR. ALGER: He's not here undef‘subpoena. - 50 he can
come and gé éS‘he pleases.

THE COURT: .Okay. Thank you, sir. Next witness.

MR. ALGER: The Plaintiff calls Michael Holden, please.
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THE COURT: Yes, sir.

Michael Holden, being
duly sworn testifies as follows;

THE COURT: Sir, watch your step. Make yourself
comfortable. And, if you will, state your full name,
spelling your last for the record. |

MR. HOLDEN: Okay. My name is Michael Cleveland
Holden. My last name, H-o-l-d-e-n. ‘

THE COURT: Okay.‘ Thank you, sir.

' MR. HOLDEN: Thank you.

Direct Examination by Mr. Alger:

Q. Mr. Holden, would you please state your title and

responsibilities within the Department of Transportation,

please.

A.. My'current title is district traffic engineer.

Q. Okay.

A. We are in charge of all t;affic controlled devices.

But formerly I was an interim resident maintenance engineer
in Spartanburg, -—
Q. Um-hum (affirmative).

A. ——— and then assistant district maintenance engineer

- during the time of investigating this particular incident.

Q. Did you investigate this incident?
A. Just -- just to go back and review our records.
Q. Is this a photo that you took of this ---
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A. Xés/ sir.
Q. Okay. And I'm handing you a photo, ---
| MR.'ALGEﬁzb Whicﬁ if we could mark as Plaintiff's
exhibit 7, please. ‘And I have more copies fbr you, Your
Honor. |
THﬁ COURT: Okay.
(Wheréupon Plaintiff's exhibit 7 was marked for
identification)
Q.. That photo that we're marking as/—— I'm jumping ahead.
THE COURT:‘ Okay. And, Mr. Smith, you've seen these?
" MR. SMITH: Yes, Your Hdnor. |
THE COURT: No objection?
MR. SMITH: No objection.
THE COURT: Okay. Plaintiff's exhibit number 7 without

N

objection.

. (Whereupon Plaintiff's exhibit 7 was admitted into

- evidence)

Q. I'm handing you that photograph.. Is that a photo that
you took when you visited this scene?

A, Yes.

Q. All right. And ideﬁtify what's in that photo for me,

please. |

A. It's a -- the type-15.catch basin with the openings as
we;ve sboken‘of alreédy.

Q. Okay.
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fourteen crews ---

A. Yellow line.
Q. So at the time of this accident you were a resident
maintenance engineer -—- assistant resident maintenance

engineer, correct?

A. Actually, I was not. I was -- I was assistant district
maintenancé engineer.

Q. Um-hum (affirmative).

A. And then about three or four months‘after the accident

I pecame the interim resident maintenance engineer in

Spartanburg —--

Q. Okay.

A. ——— for about nine months. And then I went back to my
other job.

Q. What are some of the responsibilities of a maintenance
engineer? | |

A. We addréss ahy issues, problems in the roadway, you

know, shouiders, anything in the right-of-way that néeds
maintenance attention.

Q. ~So you're -- I'm going to put some words in your mouth,
but you‘ré kind of like the captain or the manager of the
office aﬁd you tell who to go where and do what?i

A. Yes. 5o we would manage about, you know, twelve,

Q. Um-hum (affirmative). How many men in a crew?

A. Anywhere from four to ten, probably. They would --
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they have various jobs, you know; some interstate, some
traffic control, different things}
Q. Okay. I'm going to hand you What's been identified as
plaintiff's exhibit 4. And can you tell for me —-- let mé
get reading glasses.

THE COURT: And, Mr. Smith, that's in without

objection? Okay. Hold on one second. Let me make sure

that I'm looking at the right -- is it this?

MR. ALGER: Yes.

TﬁE COURT: Okay. And this is

MR. ALGER: Plaintiff's exhibit 4.

THE COUﬁT: Okay. Mr. Smith, any objection?

MR. SMITH: Let me just look at it.

__(Pause)

MR;‘SMITH: Yes, Your Honor, no objection.

THEiCOURT: Okay. So Plaintiff's exhibit number 4,
which is a daily work report; is that correct?

MR. ALGER: Yes, Your Honor. It{s actually a log of
when they_did inspections. |

THE COURT: Okay. All right. Thank you. 1In without
objéction. |

(Whereupon Plaintiff's exhibit 4 was admitted into
evidence)
Q. And that was my next gquestion. Is that a log of when

inspections have occurred in I-857
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A. That appears to be, yes.

Q. Can you identify for me some of the information on

there, such as the roadway, mileage, where the inspections

occurred?

A. I-85 mile marker or mile points 55, 89, 83.48.

Q. Okay. And what type of inSpections are covered in that
log?

A. Okay. Roadway drainage is whét it's listed as.

Q. So a roadway drainage inspection, ---

A. 'Um—hum (affirmative) .

Q. -— would'that have included a drain culvert, a catch

basin located at mile marker 617

A. Yes. |

Q. So how many.inspectioné occurred on this log? How many
diffefent inspections occurred on that log? And please give
ué a time-frame, too.

A. I'm not following your question.: You want me to count

" the number here?

Q. Yeah, please. And tell me when the first inspection
was and when the last inspection was and how many occurred

between the two.

(Pause)
Q. Just on the first page.
A. Okay. There's twenty-seven entries here for
ihspections(
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Q. And when is the first inspection on this log?
A. 6/10/2010.
Q. Okay. And when is the last entry on this log?

A. 7/24/2013.

Q. So there were how.many inspections between those two
dates?

A. | I think I said twenty-seven.

0. Okay. And this incident occurred on March 1lst of 20127
A. Um-hum (affirmative).

Q. How many drainage iﬁspections occurred prior to this
accident? | .

A. I'm not sure I can aﬁswervthat. Oh, prior to the
accident? |

Q. Yeah.

A. Okax. Ten.

Q. Okay. So there were ten instances where DOT employeés

were going out specifically for the purpose of inspecting
the drainage culverts or drainage system of the roadway,
correct? |
A. Um-hum (affirmative).

Q. And that's for the‘mile marker that this incidént
occurred at? Or within that range?