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STATE OF SOUTH CAROLINA
COUNTY OF KERSHAW

IN THE MATTER OF -

LEMUEL WHITAKER BOYKIN, 1I,

017 - ep-a8-831

IN THE PROBATE COURT
MOTION FOR REMOVAL - ‘

et N e N
.

CASE NUMBER: 2017ES2B800333

{(Decedent)

A formal proceeding concerning the above matter was commenced on

AUGUST 23 =~ 20 17

The undersigned hereby moves for removal of this actien to Cureuit Court and asserts that tHe getion is removable

because it invoives the following:

] Probate Will

O Appointment of Personal Representative |

Construction of Will

Title of property in which the estate of a decedent assens an interest
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Action concerning gifts under the SC Uniform Gifts to Minars Act

This Motion is made from no [ater than ten(10) days from

SEPTEMBER 1 . 20 17 the date on which all

responsive pleadings were filed. By copy of this Motion, the undersigned is giving to interested persons as required by [aw.

<O i
Ci 2 Signature: L_DJJQ/LL_@@ALM
= Print Name: _Debra B. Branham, Probate Judge
i.f...; a Address: 1121 Broad Street, Room 225
Camden, SC 29020
S Telephone (Work): _803-425-1503
T— O {Home):
. et (Cell):
i T Email:
=~ ORDER FOR REMOVAL

62-1-302

Xitis hereby ORDERED on the Court's own Motfion that this action be removed to the Circuit Court.

[ Jurisdiction is retained as to all other matters invalving this case.
[ The related matters of
the interest of judicial economy.

[J The Motion for Removal is hereby GRANTED. The action shall be removed by Circuit Court.
[ Jurisdiction is retained as to all other matters involving this case.

O The related matters of

the interest of judicial economy P

are also removed to serve the best interest of the estate and/or

are also removed to serve the best interest of the estate and.or

_ - _‘.‘.“I \'-’I. |'|\JI|"“
Oltis hereby ORDERED thut tr‘r, '\Aottan r0| Remaval is DENIED because Sl ; RETRT
Executedihls- tst~  day of September 2017 et ) .’\' \ ’E \"-.
E"nf"Es} €D COPY TE 4:9""%@ @ﬁ-l&e——a
. EERA B BRANHAM, RROBATE JUDGE
u'.;" l“:? ""L&L l:m - R&.\r T ”., l.\'"R\
FORM #109ES (1/2014) PRDﬂATEIUDCE e VUYL x‘

TERSHAW COUNTY 8.C,



STATE OF SOUTH CARCLINA
COUNTY OF KERSHAW
IN THE MATTER OF:

LEMUEL WHITAKER BOYKIN, II,
deceased

Rigdon H. Boykin, as sole disinterested Co-
Trustee of the Lemuel Whitaker Boykin, II
Residuary Trusts A and B,

Petitioner,
V..

Mary Deas Wortley, individually, as Co-
Trustee of the Lemuel Whitaker Boykin, II
Residuary Trusts A and B, Co-Trustee of the
Lemue! Whitaker Boykin Marital Deduction
Trusts A and B, and as Co-Personal
Representative of the Estate of Alice S.
Boykin; Alice B. Belger, individually, as Co-
Trustee of the Lemuel Whitaker Boykin, 11
Residuary Trusts A and B, and as Co-Personal
Representative of the Estate of Alice S,
Boykin; Lemuel Whitaker Boykin, I1I; and
May Cantey Boykin

Respondents,

) IN THE COURT OF COMMON PLEAS

CASE NO: 2017-CP-28-831

ORDER GRANTING MOTION TO
DESIGNATE CASE AS COMPLEX

i
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)
)

)
)
)

This matter came before the Court on the Motion of Petitioner Rigdon H. Boykin (*Petitioner”) for

an order designating the instant action as a “complex case™ and assigning the case to the single Judge to

hear and decide all matters in this case.

Based on the pleadings and arguments of counsel at the hearing held on December 27, 2017, and

for good cause shown, it appears that this case involves complex issues and will take approximately one to

two weeks to try. This case is appropriate to be designated complex, as the issues in the case appear to be

complicated and of significant monetary value; there will be many witnesses; a number of experts are

expected to testify; there are already a number of pending motions; and the case will benefit from having a

Page 1 of 2



single judge assigned to the case for purposes of supervising discovery, managing prefrial proceedings, and
conducting the trial of the case.

THEREFORE IT IS ORDERED that this case is hereby designated as complex pursuant to the
Administeative Order of the Supreme Court dated June 26, 2006, and it is assigned to The Honorable

R

Jean H. Toal for the management of discovery, handling of pretrial matters, and the trial of the

above case. This assignment will remain in effect until this case is tried or further Order of the Court.

c/ %W%f//g

The Honorable L. Ca Mannmg Q
Chief Administrative Judge Fifth Judicial Ci

AND IT IS SO ORDERED.

December  <£017
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF KERSHAW CASE NO: 2017-CP-28-831

IN THE MATTER OF:
LEMUEL WHITAKER BOYKIN, II,
deceased

Rigdon H. Boykin, as sole disinterested Co- ORDER
Trustee of the Lemuel Whitaker Boykin, II

Residuary Trusts A and B,
Petitioner,
V.

Mary Deas Wortley, individually, as Co-
Trustee of the Lemuel Whitaker Boykin, II
Residuary Trusts A and B, Co-Trustee of the
Lemuel Whitaker Boykin Marital Deduction
Trusts A and B, and as Co-Personal
Representative of the Estate of Alice S.
Boykin; Alice B. Belger, individually, as Co-
Trustee of the Lemuel Whitaker Boykin, II
Residuary Trusts A and B, and as Co-Personal
Representative of the Estate of Alice S.
Boykin; Lemuel Whitaker Boykin, III; and
May Cantey Boykin

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
Respondents. )
)

MOTION FOR ATTORNEY’S FEES

e The applicable statutes and the testamentary document authorize lawyers to be hired by the
Co-Trustees and to be compensated from trust principal or income or both.
= S.C. Code Ann. § 62-7-709 (“Reimbursement of expenses”)
= S.C. Code Ann. § 62-7-816 (“Specific powers of trustee”)
= S.C. Code Ann. § 62-7-1004 (“‘Attorney’s fees and costs™)
= [Item XIV, Paragraph J of the L.W. Boykin, II Last Will and Testament] — Co-
Trustees are authorized to employ and compensate, out of the principal or income of
the Residuary Trust, agents, accountants, brokers, attorneys, tax specialists, and their
assistants, advisors deemed needful for the proper management, handling and
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administration of the Residuary Trust, provided such professional representatives are
selected and retained with reasonable care.

= [Item XIV, Paragraph N] — Co-Trustees have “the authority to do all things and the
right to exercise all powers reasonably necessary or incidental to the proper
management” of the Residuary Trust.

The attorney’s and consultant’s fees incurred by Petitioner have been occasioned by his
attempt to manage and operate the Trust, and therefore those are valid fees chargeable to the
Trust.

While the Court finds that the fees of Petitioner’s counsel should be paid by the Trust, the
Court makes no determination at this time regarding the amount or reasonableness of such
fees.

Responsive pleadings have yet to be filed by the Co-Trustee Respondents, and the Court
shall defer making a ruling as to the reasonableness of any fees incurred until Respondents’
pleadings are filed, so that the Court may consider any allegations that the fees incurred to
date have been improper.

However, nothing in the record indicates that Petitioner has done anything to benefit himself,
or that the efforts resulting in attorney’s and consultant’s fees have been for any purpose
other than to benefit the Trust.

The Court furthermore understands that the pleadings allege that certain technical
information or materials relating to the Trust have not been made available to Petitioner, and
hereby orders that Petitioner is entitled to any and all materials related to the Trust. It is
fundamental that these materials shall be freely exchanged by and amongst the Co-Trustees
in order to assist with carrying out their duties.

Therefore, the Court GRANTS Petitioner’s Motion for Attorney’s Fees, in an amount to be
determined at a later time.

MOTION FOR APPOINTMENT OF TRUST COUNSEL

The Court allows the appointment of independent counsel whose role will be to impartially
advise all three Co-Trustees of their responsibilities and duties, represent the Trust as an
entity in any matters requiring legal representation and assist in administering the Trust.

The fees of this independent counsel should be paid by the Trust.

Within 15 days of the date hereof, the parties shall attempt to agree on the selection of
independent counsel. In the event the parties cannot reach an agreement within the 15 day
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time frame, the parties shall each submit one (1) candidate to the Court within 10 days. The
Court will then appoint independent counsel taking into consideration, but not being bound
by, the recommendations of counsel.

MOTION TO STRIKE

e Rule 12(f) of the South Carolina Rules of Civil Procedure sets forth the standard for a Motion
to Strike.

e Rule 12(f) provides:
Upon motion pointing out the defects complained of, and made by a party
before responding to a pleading or, if no responsive pleading is required
within 30 days after the service of the pleading upon him or upon the
court's own initiative, at any time the court may order stricken from any
pleading any insufficient defense or any redundant, immaterial,
impertinent or scandalous matter.

e “Disinterested Trustee” is a statutory term of art, much like “Personal Representative.” It is
neither redundant, immaterial, impertinent, nor scandalous. And in this case, Petitioner is the
“sole” disinterested trustee.

e The corollary of “disinterested” is “non-beneficiary.”

e S.C. Code 62-7-904B(6) provides that an “interested trustee”” means any of the following:
(a) an individual trustee who is a qualified beneficiary;
(b) a trustee who may be removed and replaced by an interested
distributee;
(c) an individual trustee whose legal obligation to support a beneficiary
may be satisfied by distributions of income and principal of the trust.

e Petitioner is not an “interested trustee” under any of the definitions above.

¢ For the reasons stated above, the Co-Trustee Respondents’ Motion to Strike is DENIED.

AND IT IS SO ORDERED.

The Honorable Jean H. Toal
Columbia, SC Acting Circuit Court Judge
February ,2018
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW

IN THE MATTER OF: Case No. 2017-CP-28-00831
LEMUEL WHITAKER BOYKIN, Il, deceased

Rigdon H. Boykin, as sole disinterested Co-Trustee
of the Lemuel Whitaker Boykin, Il Residuary Trusts
A and B;

FINAL ORDER
Petitioner, AND JUDGMENT

V.

Mary Deas Wortley, individually, as Co-Trustee of
the Lemuel Whitaker Boykin, 1l Residuary Trusts A
and B, Co-Trustee of the Lemuel Whitaker Boykin
Marital Deduction Trusts A and B, and as Co-
Personal Representative of the Estate of Alice S.
Boykin; et al;

Respondents.

This case was referred to me by Order of Circuit Judge L. Casey Manning signed on
December 29, 2017 and filed on January 8, 2018. A Consent Scheduling Order was signed by me
on May 2, 2018 and filed on the same day.

This case arises out of a dispute among the co-trustees of the Lemuel Whitaker Boykin, Il
Residuary Trusts A and B (the “Residuary Trust” or the “Trust”), a family trust created by the will
(“Will”) of Lemuel Whitaker Boykin, II (the “Testator”) concerning the governance of the Trust
and its assets. Trustee Rigdon H. Boykin (“Petitioner”) alleges that his Co-trustees, Mary Deas
Wortley and Alice Boykin Belger (collectively, “Respondents™) have failed to prudently manage
the Residuary Trust in numerous respects. Specifically, Petitioner complains that the Trustees

must re-allocate the Trust’s assets and do so as quickly as possible by selling 85% of the Trust’s
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real property holdings within two to four years, including certain properties that the Testator
specified in the Will should be preserved, if at all possible; that Respondents have improperly
refused to do so; that Respondents failed to approve an option agreement for the sale of the very
properties most treasured by the Testator; that Respondents failed to hold in person trustee
meetings for a three month period during the summer of 2017; and that Respondents are not fit or
competent to serve as trustees.

Petitioner requests that the Court order that he is entitled to exercise preeminent authority
over his Co-Trustees, and that the Court modify the terms of the Residuary Trust to require the
Co-Trustees to follow the South Carolina Prudent Investor Act (the “SCPIA”), which Petitioner
claims requires speedy sale of the majority of the real property held by the Trust. Petitioner also
requests that the Court remove Respondents as Trustees. Respondents Lemuel Whitaker Boykin,
Il and May Cantey Boykin (“Cross-Claimants”), who two of Testator’s four children and are
income beneficiaries of the Residuary Trust, originally joined in Petitioner’s request that
Respondents be removed as Trustees.

Respondents, who are the remaining children of Testator, argue that, as Trustees, they
should follow the clear and unambiguous terms of the Will by preserving those properties
identified as legacy property by the Testator and diversifying Trust assets in a less hasty, more
prudent manner. Respondents have resisted Petitioner’s attempts to reallocate the bulk of the
Trust’s assets from real estate to securities

The Court is primarily called upon to determine who should manage the Trust in order to
fulfill its purpose as set forth by the Testator. South Carolina law has long considered the right of
a testator to dispose of property as he or she sees fit to be a sacred right. Cagle v. Schaefer, 115

S.C. 35, 35,104 S.E. 321, 324 (1920). Provided a testator’s disposition of property is allowed by
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law, it is the duty of the court to respect and safeguard the testator’s intent. See id. The Court
concludes that the purposes of the Trust and the intent of the Testator are best served if
Respondents continue to serve as Trustees. As explained below, the Court grants final judgment
in favor of Respondents, and further orders that Petitioner be removed as a Trustee of the Residuary
Trust.

PROCEDURAL HISTORY

Petitioner initially filed an action in the Probate Court for Kershaw County on August 23,
2017. Petitioner sought recovery of attorney’s fees, trustee’s fees, and a declaration that he should
be entitled to exercise preeminent authority. The Honorable Debra Branham, Judge of the Probate
Court for Kershaw County, removed the matter to Circuit Court on September 1, 2017. The Chief
Administrative Judge for the Fifth Judicial Circuit designated the case as complex and assigned it
to the undersigned on December 29, 2017.

The parties first appeared before this Court on January 24, 2018, for a hearing on
Petitioner’s Motion for Attorney’s Fees and Appointment of Trust Counsel, and Respondents
Wortley’s and Belger’s Motion to Strike. After reviewing the parties’ briefs and hearing oral
argument from counsel, on February 16, 2018, the Court entered an Order denying Respondents
Wortley’s and Belger’s Motion to Strike and granting Petitioner’s Motion for Attorney’s Fees?
and Appointment of Trust Counsel. Subsequently, Tina M. Cundari, Esquire, was appointed as

independent Trust Counsel to act as neutral counsel to the Trusts created under the estate plan of

Ln its February 16, 2018 Order, the Court held: “The attorney’s and consultant’s fees incurred by
Petitioner have been occasioned by his attempt to manage and operate the Trust, and therefore
those are valid fees chargeable to the Trust. While the Court finds that the fees of Petitioner’s
counsel should be paid by the Trust, the Court makes no determination at this time regarding the
amount or reasonableness of such fees.”

Page 3 of 62
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Mr. L.W. Boykin, Il. Ms. Cundari was eventually succeeded by Benjamin R. Gooding, Esquire,
who took over as the court-appointed trust counsel when Ms. Cundari became unable to continue
to serve as trust counsel due to her appointment as an Assistant U.S. Attorney for the District of
South Carolina.

On May 7, 2018, almost eight months after Petitioner initially filed suit, Petitioner amended
his pleadings to assert claims for modification of the trust and removal of Respondents as Trustees.
Cross-Claimants initially asserted claims for removal and breach of fiduciary duty against
Respondents, including claims for actual and punitive damages.

On June 6, 2018, in anticipation of the trial of this matter, the Court requested that the
parties submit additional materials for the Court’s consideration, and specifically requested the
following:

(1) A list of all trust assets, along with the value of the assets from the most

recent appraisal;

(2) A proposed trust management plan from each side showing the plan going

forward for the trust; and

3 A spreadsheet/schedule with the projected income and expenses under the

proposed trust management plan.
The parties have submitted the foregoing materials, and the Court has reviewed them in detail.

Prior to trial, the Court personally visited certain tracts of property owned by the Trust,
including the Boykin Millpond, the pond dam, and the Trust-owned buildings in the town of
Boykin, South Carolina.

Trial occurred in phases. The first phase took place on July 9 and 10, 2018. The second
phase took place on September 27 and 28, 2018. At trial, the Court heard testimony from
Petitioner, Cross-Claimants, Respondents, as well as numerous other witnesses, including: James

C. Hardin, Ill, a probate attorney engaged by Petitioner and then by his litigation counsel; John

Helms, a real estate appraiser and registered forester commissioned by Respondents to create a
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proposed investment and management plan for the Trust (the “Wortley-Belger Investment Plan”);
Cheryl Holland, a Certified Financial Planner and investment advisor who provided expert
testimony concerning the Respondents’ proposed investment plan and Petitioner’s proposed
investment plan; George S. Bailey, an attorney who acted as counsel for the Trust from Mr.
Boykin’s death to August 2016; Karen H. Thomas, Mr. Bailey’s law partner, who is now serving
as counsel to Respondents, in their capacity as co-personal representatives of the Estate of Alice
S. Boykin, for estate and income tax purposes only; Wayne Belger, who testified concerning the
management of the Boykin Millpond dam and the pond; and Mary Deas Boykin Heimbach, a
remainder beneficiary who testified on behalf of all remainder beneficiaries, the four grandchildren
of Testator. In addition to the testimony proffered at trial, the Court reviewed the depositions of
Jane Peacock, the Trust’s accountant; Jimmy LaFrage, who was retained by the Trust to perform
valuations on the Trust’s timber holdings; Ansel Bunch, a broker for the Trust’s investment
accounts; and Dave Thomas, a representative of an entity that sought to purchase the Boykin
Millpond. The Court also reviewed the depositions of Petitioner and Respondents. Finally, after
the conclusion of trial, the Court allowed Petitioner to take and submit the deposition of William
Harrison, and for Respondents to submit additional affidavits and reports from Helms.

Numerous exhibits were admitted. These exhibits included the minutes and transcripts of
many Trustee meetings, the investment plans from both Petitioner and Respondents, real estate
appraisals, and photographs of portions of the real property owned by the Trust.

At the end of phase one of the trial, Cross-Claimants dropped their claims at law and for
monetary damages (other than attorney’s fees) and elected to proceed on a single claim under the

South Carolina Trust Code for removal of Respondents as Trustees.
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At the end of phase two of the trial, the Court requested that all represented parties
specifically enumerate the relief they sought from the Court. At that time, Petitioner asked the
Court to: (i) remove all Trustees; (ii) appoint non-family members to manage the Trust; (iii)
modify the Trust to eliminate the unanimous voting requirement for certain decisions relating to
the disposition of real property held by the Trust; and (iv) split the Trust into two trusts, one to
continue to hold the family legacy property discussed in the Will (and would provide income, if
any, to Respondents during their lifetimes), and the other to take control property which could then
be sold and invested in the stock market (and would provide income to Cross-Claimants during
their lifetimes).

Cross-Claimants asked the Court to: (i) remove all three Trustees; (ii) appoint competent
non-family members to manage the Trust; and (iii) award Cross-Claimants certain attorney’s fees.

Respondents asked the Court to deny all relief sought by Petitioner and Cross-Claimants
and to remove Petitioner as a Trustee.

The Court held the record open to allow Petitioner to depose a rebuttal expert, Mr. William
Harrison. That deposition was completed on November 30, 2018, and submitted to the Court on
December 10, 2018. Respondents submitted a supplemental affidavit and supporting materials
from Mr. Helms on November 28, 2018, and Mr. Helms’ response to Mr. Harrison’s deposition
testimony on January 10, 2019.

FINDINGS OF FACT

The Testator, Lemuel Whitaker Boykin, 11, died on December 19, 1989. At the date of his
death, the Testator owned several thousand acres of real property in Kershaw and Sumter Counties.
These properties included large tracts which were primarily used for timber farming, other tracts

which were leased for hunting and fishing, and certain core properties the Testator considered to
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be family legacy properties, which included the Boykin Millpond, Millway Plantation, and other
tracts. Mr. Boykin was actively involved with his property as a timber farmer. Throughout his
life, Mr. Boykin frequently told many family members of his strong affection for his real property
and his desire that it be preserved in his family.

Mr. Boykin executed his Will on June 2, 1989. The Will created two trusts: (1) a marital
trust to provide income and support for his wife, Alice Shoolbred Boykin (“Mrs. Boykin™), during
her lifetime (the “Marital Trust”); and (2) the Residuary Trust (the “Residuary Trust” or the
“Trust”). Inhis Will, Mr. Boykin directed his trustees to place in the Residuary Trust the maximum
amount of property that could pass to his heirs free of estate tax, and the remainder of his assets in
the Marital Trust. At Mrs. Boykin’s death, the assets of the Marital Trust would transfer to the
Residuary Trust.

The Trust is designed to provide reasonable support and maintenance to Mr. Boykin’s four
children during their lifetimes, who are thus income beneficiaries, and “shall terminate upon the
death of the last to survive,” and then be divided “into separate shares so as to provide one share
for each deceased child . . . who shall leave issue then living.” (Will, Item VIII (3), p. 8.)
Respondent Mary Deas Wortley has three children who are remainder beneficiaries under the Will,
including Mary Deas (“Deasy”) Boykin Heimbach, Theodore T. Wagner, and B. Boykin Wagner.
Respondent Alice Belger, has one child, Allie Boykin Belger, who is also a remainder beneficiary
under the Will. Neither Cross-Claimant has children. All of the remainder beneficiaries intervened
in this action.

The Testator directed that the Trustees shall distribute the annual net income of the Trust to
the income beneficiaries “in such shares and proportions as the Trustees in their sole discretion shall

determine providing to each a reasonably equal division . . . as the need arises primarily for the
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medical care, comfortable maintenance, welfare and education of my said beneficiaries,” and that the
Trustees may consider “any other income or resources of my said beneficiaries known to the Trustees.”
(Will Items VIII1.1-2, pp. 7-8.) A similar section of the Will provides the Trustees with discretion to
make distributions from the principal of the Trust on essentially the same basis. (1d.)

The Trust is also designed to preserve and protect certain family legacy property. While
the Will permits the sale or lease of any Trust property, if all Trustees agree, it specifically states
that “[1]t 1s my desire, but I do not direct, that certain tracts or parcels of real property” consisting
of Millway Plantation, the Laney Tract, Broadview Plantation, the Swamp Tract, the Cantey Tract,
and the Gillis Tract (collectively, the “Legacy Tracts,” also sometimes referred to as the “Treasured
Tracts”) “shall to the fullest extent possible be preserved for the benefit of or transferred to my
children or their issue.” (Will Item X, pp. 9-10.) The Testator further provided that these Legacy
Tracts could only be sold or mortgaged “by unanimous consent of the Trustees after consultation
with and approval of a majority of the four (4) named beneficiaries of this trust,” and that if any
of the Legacy Tracts were to be sold, they must be sold in the following order: (1) Swamp Tract;
(2) Broadview plantation, Cantey Tract, Gillis Tract; and (3) Millway Plantation and Laney Tract.
(1d.)

The Will contains several other provisions which also reflect the Testator’s intent that the
family legacy property be preserved to the extent possible. The Will specifically does not require
diversification or maximum productivity of Trust assets. The Will vests in the Trustees the
authority “[t]o retain any of the original property constituting the estate or trust, regardless of the
character of such property or whether it is such as then would be authorized by law for
investment . . . or whether it leaves a disproportionately large part of the estate or trust invested in

one type of property.” (Will Item XIV.B, p. 14.) The Will allows the Trustees discretion “to keep
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all or any portion of the estate or trust in cash and uninvested for such period or periods of time,
as [they] may deem advisable, without liability for any loss in income by reason thereof.” (Id. at
Item XIV.C, pp. 14-15.) The Will also waives the under productive property rule of the Uniform
Principal and Income Act. (1d.)

In the Will, the Testator appointed three trustees for the Residuary Trust: (1) the Petitioner,
his cousin, (2) his eldest daughter, Respondent Wortley, and (3) his wife, Mrs. Boykin. (Will Item
XIl(b), p. 12.) Mr. Boykin gave his wife complete discretion to name her successor trustee, and
to the other Trustees, he gave the authority to select one additional family member to serve “should
any one of the other two Trustees fail to qualify or cease to serve for any reason.” Id. (emphasis
added).

Hurricane Hugo struck South Carolina on September 10, 1989, and damaged certain of the
timber tracts owned by the Testator.

Mr. Boykin died about three months later on December 19, 1989, and was survived by Mrs.
Boykin and the four children: Respondents and Cross-Claimants. Petitioner, Respondent Wortley,
and Mrs. Boykin began their tenure as Trustees of the Residuary Trust, and Respondent Wortley and
Mrs. Boykin began their tenure as Trustees of the Marital Trust.

George S. Bailey, an attorney who served as trust counsel for both the Residuary and Marital
Trusts from Mr. Boykin’s death in 1989 until Mrs. Boykin’s death in 2016, advised the Trustees to
split each of the Residuary Trust and Marital Trust into two trusts (A and B) to take full advantage of
Mr. and Mrs. Boykin’s respective generation skipping tax exemptions. The Trustees agreed and
obtained orders from the Probate Court allowing this split.

Mr. Boykin’s personal representatives, Mrs. Boykin and Respondent Wortley, had the

discretion to transfer assets into the various Trusts created under the Will, as modified by the court
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order. Heeding Mr. Boykin’s desire to preserve Millway Plantation for his grandchildren and to
protect the transfer of this property from generation skipping taxes, the Co-personal representatives
transferred part of Millway to Residuary Trust A, and the other part to Marital Trust A. The remaining
assets were transferred to Marital Trust B. At Mrs. Boykin’s death, the assets in Marital Trust A
would transfer to Residuary Trust A, along with assets from Marital Trust B to the extent of Mrs.
Boykin’s generation skipping tax exemption. The remainder of the assets in Marital Trust B would
transfer to Residuary Trust B.

During Mrs. Boykin’s lifetime the estate and generation skipping laws continued to change.
In 2012, the unified estate and gift tax credit and generation skipping tax exemption had increased to
$5,120,000. But that law was expiring on December 31%, and in January 2013, the unified credit and
generation skipping tax exemption would drop to $1,000,000. Congress had not enacted any new tax
laws by early December of 2012 to address this significant decrease in the unified credit. This unified
credit is able to be used during one’s lifetime against gift taxes or at death against estate taxes. Mr.
Bailey contacted Mrs. Boykin to relay this issue and discuss making a gift of up to $5,120,000 (to use
the 2012 laws) in case the unified credit did drop to $1,000,000 in 2013. Since Mrs. Boykin did not
have sufficient assets in her name to make this large of a gift, Mr. Bailey proposed a transfer of assets
from Marital Trust B to Mrs. Boykin, which she would then transfer to Residuary Trust A. With the
consent of Mrs. Boykin and Respondent Wortley, Mr. Bailey thus petitioned the Probate Court and
explained the changing tax laws and the need for assets to be placed in Mrs. Boykin’s name in order
to make a large gift to Residuary Trust A. The court approved a modification of Marital Trust B to
allow a distribution of assets to Mrs. Boykin as long as there was unanimous consent of the transfer

by the four children named as beneficiaries of the Residuary Trust.
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Mr. Bailey prepared a list of the properties to be approved for distribution from Marital Trust
B and contributed by Mrs. Boykin into Residuary Trust A. These included the Boykin Family Legacy
Tracts and others, the combined values of which were approximately $4,200,000 (those same assets
at Mrs. Boykin’s death appraised at approximately $5,500,000). Petitioner contacted Mr. Bailey and
told him that he represented May Cantey Boykin, and that he would not allow her to consent to the
proposed transaction for anything more than a 20% ownership interest in the tracts being transferred.
For this reason, Marital Trust B ended up owning 80% of certain tracts and Residuary Trust A ended
up owning 20%. This divided ownership continues to provide complications for leasing, farming,
contracts, etc.

The withdrawal and transfer of a 20% ownership interest in the identified tracts saved the
estate of Mrs. Boykin approximately $206,000 in estate taxes, and should save a like amount of future
generation skipping taxes, given the current tax rate and land values. However, had 100% ownership
of the identified tracts been withdrawn and transferred, the estate tax savings to Mrs. Boykin’s estate
would have been approximately $520,000, and the future generation skipping taxes approximately
$520,000, given the current tax rate and land values.

Because Residuary Trust A held only a portion of Millway Plantation (which served as Mrs.
Boykin’s personal residence) and Residuary Trust B was empty prior to Mrs. Boykin’s death in
August 2016, the trustees of the Residuary Trust did not conduct significant business between 1989
and 2016.

After Mr. Boykin’s death on December 19, 1989, Mrs. Boykin took charge of the real
property formerly owned by her husband and continued the family business. Multiple witnesses
testified regarding her business acumen. Among other things, she engaged in the timber business

by growing and selling timber from the real property, leased hunting and fishing rights, leased
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commercial properties, and improved on her husband’s prior vision for the town of Boykin. Mrs.
Boykin was instrumental in creating a restaurant known as the Millpond Steakhouse, a café, and
other stores in the small town of Boykin. Mrs. Boykin founded the annual Boykin Christmas
parade. Petitioner and all Respondents in this case have memories of visiting and enjoying the
town of Boykin and the surrounding properties, including the millpond itself. Attrial, both attorney

George Bailey and Mary Deas Heimbach, Mrs. Boykin’s granddaughter and a remainder beneficiary

under the Will, testified that Mrs. Boykin essentially built downtown Boykin after Mr. Boykin’s death.

Both witnesses testified that Mrs. Boykin sought to preserve the Trust’s real property assets in
accordance with Mr. Boykin’s desires as set forth in his Will.

Mr. Bailey also prepared several estate planning documents for Mrs. Boykin. He prepared
an Irrevocable Life Insurance Trust (“ILIT”) for the purpose of providing funds at her death to pay
estate taxes (either through a loan or purchase of property) on her estate, including the assets in
Marital Trust B (the “Estate”). Petitioner and Respondent Wortley were named as trustees of the
ILIT. Mr. Bailey also prepared a Will and a Revocable Trust to address the distribution of Mrs.
Boykin’s own assets, the payment of estate taxes, and the allocation of her remaining generation
skipping tax exemption. Her Will named Respondents Wortley and Belger as the Co-Personal
Representatives of her Estate. Respondents Wortley and Belger were also named as Trustees of
Mrs. Boykin’s Revocable Trust. This document discussed the payment of estate taxes and the
potential purchase of property of the Marital Trust with the insurance proceeds in the ILIT.

After Mrs. Boykin’s death on August 8, 2016, the remaining assets of the Marital Trusts
were transferred into the Residuary Trusts, and Respondent Belger succeeded Mrs. Boykin as one
of the Co-Trustees of the Residuary Trust. Petitioner did not object to the appointment of Alice

Belger as a Co-Trustee of the Residuary Trust at that time, and, although he claimed to have
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concerns about Respondent Belger’s fitness to serve, he testified that he “decided early on . . . to
try and live with” Respondent Belger and “make it work.” (Boykin Dep. 152:10-11.)

By August 2016, Mr. Bailey was nearing retirement and asked his law partner, Karen
Thomas, to handle the administration of Mrs. Boykin’s estate and to succeed him as counsel for
the Trustees of the Residuary Trust. Ms. Thomas met with the Trustees for the first time on the
day Mrs. Boykin died and was retained to represent all three Trustees shortly thereafter. At this
first meeting, Petitioner stated that he was unwilling to follow Mr. Boykin’s precatory language,
and that he felt the Trustees should sell approximately 85% of the Trust’s real property assets and
invest the sales proceeds in the stock market. Mr. Bailey also testified that Petitioner had
previously stated that he intended to sell all of the Trust’s real property, once Mrs. Boykin died.
Respondents maintained that they were required to follow Mr. Boykin’s directions as set forth in
the Will, as Mrs. Boykin did during her lifetime, and wished to adopt a more thoughtful and careful
approach to selling real property. All Trustees, including Respondents, voted to and did in fact
sell or place on the market certain of the Trust’s real property assets, not any Legacy Tracts, since
their first meeting in August 2016.

Ms. Thomas also prepared a legal opinion that she submitted to Petitioner informing him of
Mrs. Boykin’s intentions in creating the ILIT. The ILIT funds became a point of contention between
Petitioner and Ms. Thomas, as Petitioner did not believe the funds could be used for any purpose other
than to provide income for Mrs. Boykin’s children. Petitioner consistently refused to consent to the
ILIT loaning funds to the Residuary Trust when the estate taxes on Mrs. Boykin’s estate came due in
2017.

The Trustees met with Ms. Thomas and conducted regular trustee meetings from the date

of Mrs. Boykin’s death until May 2017, sometimes meeting twice in one month. Ms. Thomas and
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Petitioner testified that there was a three to four month period between May and October 2017
where the Trustees did not meet in person to conduct trustee meetings. This gap in face to face
Trustee meetings resulted from issues involving Ms. Thomas’ schedule and inability to be present
for Trustee meetings during this particular period. It also resulted from the summer vacation
schedules of the Trustees.

Finally, relations among the Trustees had deteriorated by May of 2017. As Petitioner had
told Mr. Bailey prior to Mrs. Boykin’s death, Petitioner desired that the Trust should sell virtually
all of the Trust’s real property and invest the proceeds in the stock market, where he believed the
Trust could earn a better return on investment and be in a better position to pay Trust expenses and
make income distributions. Petitioner became increasingly frustrated and angry that his Co-
Trustees believed that the Legacy Tracts should be preserved in accordance with the desires of the
Testator as expressed in the terms of the Will.

By this time, Petitioner had also begun threatening his Co-Trustees with litigation, which
resulted in each Trustee retaining separate litigation counsel. Coordinating the schedules of the
various litigation counsel was also a factor in the inability to initially schedule face to face Trustee
meetings from May to October 2017.

Despite these factors, the Trustees conducted over 24 face-to-face meetings between Mrs.
Boykin’s death and October of 2017. Even in the brief period where face-to-face meetings were
interrupted, the Trustees continued to conduct trust business by phone and email.

The Trustees resumed holding in-person trustee meetings again in October 2017, and have
met on a regular basis since that time. Since the appointment of trust counsel, Tina M. Cundari,

Esq. and her successor, Benjamin R. Gooding, Esq. have chaired these trustee meetings.
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The estate taxes due on Mrs. Boykin’s Estate were a central issue in the initial Trustee
meetings. The initial estate tax payment would have been due in May 2017, nine months after
Mrs. Boykin’s death. Respondents were primarily concerned with getting the necessary appraisals
for the estate tax return, and commissioned Jimmy LaFrage, a registered forester, to prepare date-
of-death valuations on all Trust tracts. Mr. LaFrage would then give this information to John
Helms at Milliken Forestry, who would perform the comprehensive date-of-death appraisals on
the Estate’s land and timber holdings. These tasks were necessary for the Trustees to complete
the estate tax return and ascertain the true value of the Estate. However, during this time Petitioner
requested that Mr. LaFrage work on other projects that Petitioner commissioned in order to get
property values for potential purchasers. These requests from Petitioner caused a significant delay
in completing date-of-death appraisals for estate tax purposes. The Trustees did not get date-of-
death appraisals which were necessary to understanding of the value of the Estate and the Trust
until November 7, 2017, one day before Respondents and Ms. Thomas filed the estate tax return.

Petitioner also commissioned other appraisers to value certain Trust property, including
Millway Plantation, that he contended Respondents should purchase in order to preserve
ownership within the family. Petitioner required the appraisers to employ a unique valuation
method that caused the properties to have inaccurate, but higher, values. The existence of real
estate appraisals with higher values placed the Estate in jeopardy of having to pay higher estate
taxes, and thereby reducing the assets held by the Trust. Ms. Thomas advised Petitioner of her
concerns that his attempts to value the land for immediate sale were counterproductive, but
Petitioner continued his efforts.

Due to the numerous tax issues before the Trustees, Ms. Thomas and Mr. Bailey discussed

two elections that the Estate could seek under the Internal Revenue Code that could provide

Page 15 of 62

23

T€80082dD.LT0Z#ASYD - SYA1d NOWWOD - MYHSHIM - NV 60:TT 2 AelN 6T0Z - A3 114 ATTVOINOYLD3 13



significant savings and other benefits to the Estate: a § 6166 election and a § 2032A election.
These elections apply specifically to estates, like the estate here, which have been involved in the
business of growing timber.

The Section 6166 election allows a personal representative to defer payment of estate taxes
if the interest in a closely held business exceeds 35 percent of the decedent’s adjusted gross estate.

The Section 6166 election allows the Estate to pay the estate taxes due over a 15 year time
period at comparatively low interest rates. Payments on the deferred taxes are due annually, with
payment of interest only for the first five years and then accrued interest and one-tenth of the
deferred taxes for each of the next ten years. There is no prepayment penalty under Section 6166,
and the Estate could pay the taxes in full at any time. This election provided the Estate with greater
flexibility and was unquestionably beneficial to both the Estate and the Trust.

Ms. Thomas advised Petitioner of these benefits, but Petitioner opposed Ms. Thomas’
recommendation. When the Estate tax return was due in 2016, Respondents still did not have the
date-of-death valuations that were necessary for the estate tax filing due to Petitioner’s distracting
demands on Mr. LaFrage. Respondents also did not have sufficient cash to pay the Estate taxes in
full due to Petitioner’s unwillingness to approve the loan of the ILIT funds to the Estate. Ms.
Thomas therefore prepared a memorandum outlining the estate tax issues and noting that seeking
a Section 6166 election was still a viable option. Respondents, after consulting separately with
their independent counsel, agreed to send in a partial estate tax payment and to make the Section
6166 election to defer payment of the remaining taxes due. Petitioner was angered by Ms. Thomas’
decision to advise Respondents to seek the Section 6166 election. He threatened to report Ms.
Thomas’ involvement in seeking the Section 6166 election to the IRS as fraud, an action which

could have disastrous consequences for someone in Ms. Thomas’ profession. It was at this time
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that Petitioner announced that Ms. Thomas was not his trust counsel. Ms. Thomas continued to
serve as counsel to Respondents.

Petitioner opposed the Section 6166 election to gain leverage in his attempts to force his
Co-Trustees to sell the Trust’s real property. If payment of the estate tax could not be deferred,
the tax would have to be paid in short order, which likely would have necessitated the sale of real
property belonging to the Trust.

Upon direct questioning from the Court, Petitioner reluctantly admitted that his opposition
to the Section 6166 election and his threats to Ms. Thomas were inappropriate.

Section 2032A allows real property that is used for farming or timber purposes to be valued
for estate tax purposes on the basis of its current use as a farm or timber business, rather than based
on the property’s hypothetical “highest and best use.” Ms. Thomas testified that if the
requirements of Section 2032A are established for the qualifying property, the Estate could save
up to approximately $400,000 in both estate and generation skipping taxes, for a total of
approximately $800,000 in tax savings. Ms. Thomas testified that although Section 2032A’s
requirements are difficult to meet, she and Mr. Bailey felt that the Estate was the “perfect estate”
to try and seek the election. While the Section 2032A election does not restrict the sale of any of
the qualifying property, it does apply a recapture tax to any property sold within a prescribed
timeframe that would be approximately equal to the initial tax savings.

Although Ms. Thomas testified at trial that in her professional opinion, there was no
downside to seeking the Section 2032A election, Petitioner refused to consent to or to even allow
the Trust to investigate whether it could qualify for the Section 2032A tax election. Petitioner
informed Ms. Thomas that he had discussed both elections with Cross-Claimants, and that they

refused to consent as well. Again, by refusing to consent to the Section 2032A election, Petitioner
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was obviously willing to forego potential estate and generation skipping tax savings to gain
additional leverage in his attempts to force his Co-Trustees to immediately sell the Trust’s real
estate holdings.

Additionally, on or about May 3, 2017, Respondent Wortley initiated a wire of funds from
a brokerage account in Marital Trust B to a checking account, which would allow Ms. Thomas to
obtain a check to send to the Internal Revenue Service. On May 5, the day after he “fired” Ms.
Thomas, Petitioner went to the bank that housed the accounts for Marital Trust B and informed
the bank that the account titles were incorrect. This caused the bank to freeze the account from
which the check to the Internal Revenue Service was drawn. Respondent Wortley and Jane
Peacock, who serves as the Trust’s accountant, were forced to spend significant time and effort to
have the funds released from the account, so that the check to the Internal Revenue Service would
not be refused for insufficient funds.

From this point on, Petitioner treated Respondents and Ms. Thomas with disrespect, and
continually maintained that he was not going to follow the precatory terms of Mr. Boykin’s Will,
but instead planned to sell all of the Trust’s real property holdings. Ms. Thomas testified that she
had never seen a client treat her or his fellow Trustees with such disrespect in her approximately
thirty years of practice. She also expressed her belief that removing Petitioner as Trustee was
necessary to overcome the difficulties the Trustees have experienced in administering the Trust.

Petitioner took no steps to ascertain any of the remainder beneficiaries” wishes and desires
with respect to the Trust. Deasy Heimbach testified that Petitioner had never contacted her or the
other remainder beneficiaries regarding Trust administration even though the remainder
beneficiaries frequently kept themselves abreast of decisions made by the Trustees. Ms. Heimbach

testified that Petitioner only contacted the remainder beneficiaries to express his disappointment
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that they filed affidavits with the Court setting forth their desires with respect to Trust
administration. Notably, these affidavits all stated the remainder beneficiaries desire that the
Trustees follow all the terms of their grandfather’s Will. Ms. Heimbach also testified that the
remainder beneficiaries desire to have Petitioner removed as Trustee.

At phase one of the trial, Respondents and Petitioner also proffered expert witnesses in
support of their respective investment plans. Respondents proffered two experts: (1) John Helms,
an expert in the field of real estate and timber appraisals and valuations; and (2) Cheryl Holland,
an expert in the fields of financial planning and investments and fiduciary standards for investing.

John Helms is a registered forester in North Carolina and South Carolina who is a principal
of Milliken Forestry Company. Mr. Helms is also a state-certified general real estate appraiser in
seven southeastern states and has a real estate salesperson’s license in the state of South Carolina.
Notably, Mr. Helms has been a member of the Society of American Foresters since 1979 and was
a chairman of the South Carolina division in 2000. At trial, Mr. Helms offered a conservative
estimate that he has completed roughly 500 real estate appraisal assignments over the past fourteen
years, and that roughly two-thirds of those appraisals have involved properties comprising more
than 2,000 acres of land.

Mr. Helms also testified that in addition to conducting appraisals on properties, he conducts
timber growth yield modeling for some of his clients. These models project timber volumes,
values, and related variables to help advise clients in the management of their large timberland
properties.

Mr. Helms developed a model to project the after-tax cashflows from an orderly sale of
approximately 60% of the Trust’s real property, excluding the Legacy Tracts, over 15 years. He

considered the value of the land, timber harvesting timelines, and the conditions of the various
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properties in estimating which properties might be sold, when, and for how much. Respondents
and the remainder beneficiaries have endorsed Mr. Helms’ plan, as it would permit diversification
and allow the Trust to retain ownership of the key family legacy properties. Mr. Helms’ bound
plan contained a computation error within his Excel spreadsheet, but given the conservative ranges
employed by the plan, the error is not material. After trial, Mr. Helms submitted an affidavit and
a corrected model, which with minor and reasonable adjustments in the underlying assumptions
for investment returns and timber growth, demonstrates that the plan is reasonable and properly
balances the competing interests of the income and remainder beneficiaries, while adhering to the
Testator’s desire to maintain the Legacy Tracts for future generations. The Court finds Mr. Helms
to be knowledgeable and credible.

Cheryl Holland is a certified financial planner and is the founder and president of Abacus
Planning Group. Ms. Holland is also a certified family business planner, and testified that she
advises families that have shared assets, such as a closely held business, real estate, timber, or
commercial real estate, regarding disposition of those assets. Ms. Holland also testified that during
her professional practice, she has provided investment and planning advice to approximately 150
trusts, and that the values of those trusts have ranged from $150,000.00 to $22 million. Notably,
Ms. Holland testified that she has experience advising clients with assets similar to those of the
Trust.

Ms. Holland reviewed both Mr. Helms plan and Petitioner’s plan and concluded that the
Helms plan is a “prudent, thorough, patient and rational[] strategy for achieving” the goals of
“providing both income and growth of the Trust’s assets over the near-term and long term.”

(Wortley Trial Ex. 3.) Ms. Holland also concluded that Petitioner’s “more aggressive real estate
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and timber liquidation plan provides a more challenging time horizon for successfully transitioning
an illiquid and concentrated set of holdings.” (ld.)

Petitioner submitted his own plan for management and investment of the Trust assets. The
plan called for the sale of 85% of the Trust’s real property, including the Legacy Tracts, within
four years. It contained estimates for sales prices which were sometimes obtained from appraisals
commissioned by Petitioner as a Trustee, sometimes simply statements of the Petitioner’s own
opinion as to value, and sometimes based upon Mr. Helms’ figures. Petitioner’s plan included
proposed rates of return on money which would be realized from the sale of Trust property and
then invested in the stock market, but did not contain or describe any particular investment
allocation strategy or cash flow projections. Notably, Petitioner did not submit his plan to an
expert for review, or otherwise engage any expert to assist him in creating the plan, but simply
presented it to the Court himself.

Petitioner repeatedly refused to follow the advice of experienced specialists and
professionals retained to assist the Trust.

In some cases, Petitioner’s refused to cooperate with his fellow Trustees and Trust advisors
to obtain leverage to force his Co-Trustees to bend to his will and sell Trust property, including
family legacy tracts.

Petitioner’s tenure as Trustee was also accompanied by actions motivated by anger and
frustration at being outvoted. He frequently belittled and threatened his Co-Trustees and trust
advisors.

Respondents had read the terms of the Will on multiple occasions, and also had personal
knowledge of the Testator’s wishes with regard to the Legacy Tracts. Respondents were also

advised by Mr. Bailey and Ms. Thomas, experienced legal counsel that specialize in probate and
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estate planning and tax law, that the Testator’s will expressed a strong preference to retain the
Legacy Tracts if at all possible. Mr. Bailey and Ms. Thomas testified that they had never seen a
testator’s desire to retain property expressed so strongly in a will as the Testator did in his Will.
James C. Hardin, 11, an attorney and fact witness called by Petitioner, agreed that any reasonable
person reading the Will would appreciate that the Testator desired to retain the Legacy Tracts. The
Court concludes that Respondents’ decisions in resisting Petitioner’s desires for rapid sale of Trust
property, including the Legacy Tracts, were informed by and taken in reasonable reliance upon the
provisions of the Testator’s Will.

Cross-Claimants testified at trial, but both admitted they had no personal knowledge of the
matters described in their pleadings. Nor had they ever spoken to Respondents about their
intentions regarding income distributions and diversification of Trust property. Both Respondents
testified that they desire to and are willing to diversify Trust assets, but that they wish to do so in
a more cautious manner than does Petitioner, a manner which allows the Trust to retain the Legacy
Tracts. Respondents employed Mr. Helms to create just such a plan, and submitted this plan to
the Court. The Wortley-Belger Plan calls for selling 60% of the Trust’s real property over a 15-
year period and investing the proceeds in financial assets, such as stocks and bonds. This plan also
advocates monetizing the significant conservatio