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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASENO. 2018CP2600789
Roger D Herrington, |l Roger Dale Herrington et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON):E] Rule 12(b), SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); E] Rule 43(k), SCRCP (Settled);
D Other
ACTION STRICKEN (CHECK REASON):I:] Rule 40(j), SCRCP;D Bankruptcy;
[:l Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[:| Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

H Affirmed; [_] Reversed, [ ] Remanded;

Other
NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) Statement of Judgment
by the Court:

5]

0 Oo

L0

Judgment granted in favor of the plaintiff, Roger D. Herrington, Il, against the
defendants, Roger Dale Herrington and Eunice M. Herrington, jointly and severable, in
the amount of $170,005.00.

ORDER INFORMATION
This order ends [:I does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 11/20/2019 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of2
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2018CP2600789
Roger D Herrington, |l Roger Dale Herrington et al
PLAINTIFF(S) ‘ DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

D . ACTION DISMISSED (CHECK REASO_N):D Rule 12(b), SCRCP; D Rule 41(a),
SCRCP (Vol. Nonsuit); I:] Rule 43(k), SCRCP (Settled);

D Other

D ACTION STRICKEN (CHECK REAS_ON):D Rule 40(), SCRCP;D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

[Jother

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

H Affirmed, D Reversed; D Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. .
_ IT IS ORDERED AND ADJUDGED: [_] See attached order (formal order to follow)[v] Statement of Judgment
by the Court:

L]

Defendants' Motion for JNOV, Nisi Remittitur or New Trial is DENIED.

This motion is decided on contents of defendants' motion and plaintiff's reply without
oral arguments.

ORDER INFORMATION _
This order ends[_]does not end the case. : [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/21/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of2
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- Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP,

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Roger D Herrington II VS Roger Dale Herrington , defendant, et al
Case Number: 2018CP2600789

Type: Order/Electronic Form 4

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2020-01-21 15:08:06  page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COMMON PLEAS COURT

OF THE FIFTEENTH JUDICIAL
COUNTY OF HORRY CIRCUIT 2015-CP-26- [

ROGER D. HERRINGTON, I .

PLAINTIFF Q7 o
.0l CcO
SUMMONS A
VS. A oo
3
ROGER DALE HERRINGTON AND oo

oh

EUNICE M. HERRINGTON

co

DEFENDANTS

TO: THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this
action, a copy of which is herewith served upon you, and to serve a copy of your Answer to the
said Complaint on the Plaintiff or Plaintiffs attorneys, Mclver & Graham, P.A., at their Office,
2015 Hwy. 378, Post Office Box 915, Conway, South Carolina, within thirty (30) days of such
service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in this
action will apply to the Court for the relief demanded in the Complaint.

DATED at Conway, South Carolina on the day of February 2015.

MCcIVER & GRAHAM, P.A.
ATTORNEYS FOR THE

E. GRAHAM (BAR # 002486)
0 BOX 915

CONWAY, SC 29528

PHONE: (843)248-4615

FAX: (843)248-6479

EMAIL: gedg(@sccoast.net
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STATE OF SOUTH CAROLINA IN THE COMMON PLEAS COURT
OF THE FIFTEENTH JUDICIAL
COUNTY OF HORRY CIRCUIT 2015-CP-26- | Q

ROGER D. HERRINGTON, II
r-'.-ri ¥

PLAINTIFF

A -

A
COMPLAINT Qr-qct.f
VS.

ROGER DALE HERRINGTON AND cn
EUNICE M. HERRINGTON 0

DEFENDANTS

NOW COMES THE PLAINTIFF who alleges and shows as follows;

1. The parties are residents and citizens of Horry County, South Carolina.

2. The Defendants are the parents of'the Plaintiff.

3. The Defendants, at all relevant times, was doing business as Dale Herrington Land
Cleaning and Septic Tanks owned a Septic Tank and Land Clearing Business.

4. On or about 1996 the parties entered into an agreement whereby among other things,
the Defendants promised the Plaintiff that if he would work for the business and perform the day
to day chores for at least ten (10) years at a salary of Eight Hundred ($800.00) Dollars per week,
they would then convey the entire business to the Plaintiffat the end of that period. The Plaintiff
were to pay the Defendants upon conveyance. Five Hundred ($500.00) Dollars per week for the
rest of their lives.

5. The Plaintiff worked in the business along side the Defendant, Roger Dale
Herrington, until the aforesaid Defendant became disabled as a result of an automobile accident
in 1999.

6. The Plaintiff continued to work and maintain the business until 2006 when he took

complete control of all ofthe daily activities of the business.
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7. The Defendants continued to maintain the books, controlled the money and other
administrative duties.

8. The Plaintiffallowed things to remain the way they were because the Defendants were
his parents and the operations of the business were rumiing smoothly.

9. On September 3, 2012 the Defendants decided to sell the business to someone other
than the Plaintiff. They refused to pay the Plaintiff his salary, banned him from working in the
business and constructively terminated his employment.

10. The parties have had numerous incidents since that time that necessitated court

actions.
FOR A FIRST CAUSE OF ACTION
(Breach of Contract)
11. The Plaintiff would reallege paragraphs one (1) through ten (10) as if set herein
verbatim.

12. The parties’ contract called for the Defendants to turn the business over to the
Plaintiff after ten (10 years and they failed and refused to do so.

13. The Plaintiff has made numerous demands for the Defendants to comply with the
parties’ agreement but the Defendants responded by requiring the Plaintiff to leave their
property.

14. The Plaintiffhas performed all ofhis obligations under the parties’ agreement.

15. The Plaintiffis informed and believes that the Defendants’ breach is intentional.

16. The Plaintiff is informed and believes that he is entitled to actual, punitive damages
and attorney’s fees in an amount to be determined by this court for the Defendants’ breach of

contract or the Defendants be required to specifically perform under the parties’ contract.
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FOR A SECOND CAUSE OF ACTION
(Unjust Enrichment)

17. The Defendants would reallege paragraphs one (1) through sixteen (16) as if set
herein verbatim.

18. The Plaintiff gave the Defendants his time, effort, paid bills for them, built the
business’ reputation, established a customer base for the business and accumulated more than
Two Hundred Thousand ($200,000.00) Dollars in assets for the business. The Defendants did
absolutely no work to earn or merit these assets which were acquired directly by the efforts or
service by the Plaintiff.

19. The Plaintiff is informed and believes that to allow the Defendants to keep these
services and assets is to unjustly enrich the Defendants.

20. The Plaintiff is entitled to a judgment against the Defendants in the amount of Five
Hundred Thousand ($500,000.00) Dollars.

FOR A THIRD CAUSE OF ACTION
(Quantan Merit)

21. The Plaintiff would reallege paragraphs one (1) tlirough twenty (20) as if set herein
verbatim.

22.  The Plaintiff provided services for the Defendants from September 2012 until
January 2013 for which he was not compensated.

23. The Plaintiffis entitled to reasonable compensation for his services during the period
oftime the Defendants stop paying him until his termination.

24. The Plaintiff would ask the court to require the Defendants to compensate the
Plaintiff for loss wages in the amount that will be shown at the trial in this case.

FOR A FOURTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

25. The Plaintiff would reallege paragraphs one (1) through twenty-four (24) as if set
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herein verbatim.

26. The Defendants breached their contract with the Plaintiff.

27. The Defendants fraudulently intended to keep the Plaintiffs services when they
realized that the ten (10) years had passed and they told the Plaintiff they were not going tlirough
with the contract.

28. The Defendants’ act of telling the Plaintiff to leave and keep his services was
dishonest, unfair and unlawful appropriation of'the Plaintiffs service by design.

29. The Plaintiffis informed and believes he is entitled to actual and punitive damages as
a result ofthe Defendants’ fraudulent acts in an amount to be shown at the trial of'this case.

WHEREFORE, your Plaintiff prays that this Honorable Court award him judgment
against the Defendants for actual damages, attorney’s fees and a reasonable amount of punitive
damages plus the costs and disbursements of this action us outlined below;

(a) That the Defendants be required to specifically perform or the Plaintiffbe awarded a

judgment against the Defendants for actual, treble, damages and attorney’s fees on

the first cause of action in an amount to be shown at the trial ofthis case.

(b) That the Plaintiffbe awarded ajudgment in the amount of Five Hundred Thousand
($500,000.00) Dollars against the Defendants on his second cause of action.

(c) That the Plaintiffbe given ajudgment against the Defendants on the third cause of
action for actual damages in the amount to be shown at the trail of'this case.

(d) That the Plaintiffbe given a judgment against the Defendants on the fourth cause of
action for actual damages in an amount to be shown at the trial of'this case.

(e) For such other and further relief as this Court deems just and proper.

MCcIVER & GRAHAM, P.A.
ATTORNEYSTmjCHI

CONWAY, SOUTH CAROLINA

"G.EORGEM®"™"HAM (BAR #0(
FEBRUARY 14 2015 OHO0"15

CONWAY, SC 29528

PHONE: (843)248-4615

FAX: (843)248-6479

EMAIL: gedg@sccoast.net
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
}
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
)
Roger D. Herrington I1, ) C/ANO. 2015-CP-26-01262
)
Plaintiff, ) &
) AMENDED ANSWER
Vs, ) (Jury Trial Demanded) .
) -
Roger Dale Herrington and Eunice M, )
Herrington, ) -
) ra
Defendants. ) [
) =

Defendants Roger Dale Herrington and Eunice M. Herrington (hereinafter, “Defendants™)
by and through the undersigned legal counsel, respond to the allegations in Plaintiff’s Complaint
as follows:

FOR A FIRST DEFENSE

1. Defendants deny each and every allegation of the Complaint not hereinafter
admitted, and strict proof is demanded thereof,
2. Upon information and belief, Defendants admit that Plaintiff is a resident and

citizen of Horry County, South Carolina. Defendants admit that they are residents of Horry
County, South Carolina.

3. Defendants admit the allegations contained in Paragraph 2.

4. Defendants deny each and every other allegation as contained in the Complaint as
to all causes of action and demand strict proof thereof.

FOR A SECOND DEFENSE

{Waiver and Estoppel)
5. Defendants incorporate and reallege the paragraphs above as if fully set forth
herein, verbatim.
0. Defendants assert the defenses of waiver and estoppel as a complete or partial bar

to Plaintiff’s Complaint.

FOR A THIRD DEFENSE
{Unclean Hands)

7. Defendants incorporate and reallege the paragraphs above as if fully set forth
herein, verbatim.

012






8. Defendants assert the doctrine of unclean hands as a complete or partial bar to
Plaintiff’s Complaint.

FOR A FOURTH DEFENSE
(Laches)
9. Defendants incorporate and reallege the paragraphs above as if fully set forth
herein, verbatim.
10. Defendants assert the doctrine of Laches as a complete or partial bar to Plaintiff’s
Complaint.

FOR A FIFTH DEFENSE

11.  Defendants incorporate and reallege the paragraphs above as if fully set forth
herein, verbatim.

12, Defendants assert, upon information and belief, that any imposition of punitive
damages against these Defendants would constitute a violation of their due process and equal
protection rights as secured by both the Unites States Constitution and the Constitution of the
State of South Carolina in that the judiciary’s ability to correct a punitive damages award only
upon a finding of passion, prejudice, or caprice is inconsistent with due process guarantees of
both the Unites States Constitution and the Constitution of the State of South Carolina.

13.  Defendants assert, upon information and belief, that any award of punitive
damages serving a compensatory function is inconsistent with due process guarantees of both the
Unites States Constitution and the Constitution of the State of South Carolina.

14.  The Defendants alleges that the Plaintiff’s claim for punitive damages violates
both the Fourteenth Amendment to the United States Constitution and Article I, Section 3 of the
South Carolina Constitution in that the jury's unfettered power to award punitive damages in any
amount it chooses is wholly devoid of any meaningful standard and is inconsistent with due
process guarantees.

15.  The Defendants allege that the Plaintiff’s claim for punitive damages violates the
Fifth, Sixth and Fourteenth Amendments to the United States Constitution and Article 1, Section
3 of the South Carolina Constitution because, even if it could be argued the standard governing
the imposition of punitive damages exists, the standard would be void due to vagueness.

16.  The Defendants allege that the Plaintiff’s claim for punitive damages violates the
equal protection clause of the Fourteenth Amendment to the United States Constitution and
Article I, Section 3 of the South Carolina Constitution in that the amount of punitive damages is
based upon the wealth of the Defendant.

17. Defendants allege that the Plaintiff’s claim of punitive damages violates the
doctrine of separation of powers and Article I, Section 3 of the South Carolina Constitution
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because punitive damages are a creation of the Judicial Branch of government which invades the
province of the Legislative Branch of government.

18. Defendants would show, upon information and belief, that the Plaintiff’s claim for
punitive Damages violates the Fifth, Sixth, Seventh, Eighth and Fourteenth Amendments to the
Constitution of the United States of America in that it violates the double jeopardy clause in that
Defendant could be subjected to multiple awards of punitive damages for the same set of facts;
the self-incrimination clause is being violated because Defendants can be compelled to give
testimony against itself in a penalty situation such as punitive damages; the assessment of
punitive damages by a burden of proof less than beyond a reasonable doubt is violative of the
Sixth and Fourteenth Amendments in that punitive damages are a fine or penalty and are,
therefore, quasi-criminal in nature; Plaintiff’s claim for punitive damages violates Defendants’
right to access the courts as guaranteed by the Seventh and Fourteenth Amendments because the
threat of an award of punitive damages chills this Defendants’ exercise of that right; the
Plaintiff’s claim for punitive damages violates the Eighth Amendment’s guarantee that excessive
fines shall not be imposed; the Plaintiff’s claim for punitive damages violates both the due
process and equal protection clauses of the Fourteenth Amendment in that the standard for
awarding either punitive damages is unduly vague and, therefore, violates both procedural and
substantive due process safeguards; therefore, the Plaintift’s claim for punitive damages should
be dismissed,

FOR A SIXTH DEFENSE
(Statute of Frauds)

19. Defendants incorporate and reailege the paragraphs above as it fully set forth
herein, verbatim.

20.  The alleged agreement provided for work to be performed over an indefinite
period of time.

21, As such, the alleged agreement could not have been performed within one (1)
year.

22, No writing or set of writing, signed by Defendants, exists to memorialize the
alleged contract.

23.  The alleged agreement accordingly is uncnforceable for failure to comply with the

Statute of Frauds and Defendants plead the statute of frauds as an affirmative defense to
Plaintiff’s Complaint.
FOR A SEVENTH DEFENSE
(Statute of Limitations)

24, Defendants incorporate and reallege the paragraphs above as if fully set torth
herein, verbatim.

25, The claims alleged in the Complaint accrued, if at all, in or around 2006.

26. This action was filed on February 18, 2015,

27. Plaintift admits in his Complaint that he knew that the alleged agrcement was

allegedly breached in 2006.
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28. Plaintiff further admits that he did institute this action until at least eight (8) years
after the alleged breach.

29, This filing date is outside the permissible three (3) year period under the relevant
statute of limitations, and the claims accordingly are barred by the statute of limitations.

30.  Defendants accordingly plead the statute of limitations as an affirmative defense
to Plaintiff’s Complaint.

FOR A EIGHTH DEFENSE

31. Defendants incorporate and reallege the paragraphs above as if fully set forth
herein, verbatim.

32, Defendants preserve and reserve the right to rely on and assert any and all other
applicable defenses either in contract, in equity, or under the law as may become evident during
Discovery.,

WILLCOX, BUYCK & WILLIAMS, P.A.

By:

Ugh L. Willcox Jr., #006116
PO Box 1909

Florence, SC 293503

Email: hwillcox@willcoxlaw.com
(843) 662-3258 — Tel.

(843) 662-1342 - Fax.

JUNE 15, 2016.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY C/ANO. 2015-CP-26-01262
Roger D. Herrington II,
Plaintift, CERTIFICATE OF SERVICE

VS,

Pt

Roger Dale Herrington and Eunice M.
Herrington,

Defendants.

i i e N N N N N

I, the undersigned, of the law office of Willcox, Buyck & Williams, P.A., do hereby
certify that [ have served Defendants’ Amended Answer this June 15% 2016, upon the
Plaintiff by depositing the same in the U.S. Mail in an envelope, sufficient postage prepaid.

addressed as follows:

George E. Graham
PO Box 915
Conway, SC 29526

@Lq‘askfﬂw'@;@_

Anita S, Matthews

PO Box 1909
Florence, SC 29503
(843) 662-3258 — Tel.
(843) 662-1342 - Fax.

Page1of'1
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY FIFTEENTH JUDICIAL CIRCUIT

Roger D. Herrington 11, C/A NO. 2018-CP-26-00789

)
)
)
)
)
)
Plaintiff, ) DEFENDANTS’ NOTICE AND MOTION

) FOR JNOV, NISI REMITTITUR OR NEW
) TRIAL

VS. )

)

)

)

)

)

)

Roger Dale Herrington and Eunice M.
Herrington,

Defendants.

Defendants move, pursuant to Rules 50 and 59, SCRCP, for ajudgment in favor of
Defendants, Nisi Remittitur reducing the verdict, or in the aternative an Order for anew trial.

Defendants respectfully submit that the Court erred in alowing the equitable claim for
guantum meruit to go to the jury. Plaintiff was paid fair wages and compensation while he was
employed by the business, and the evidence did not support afinding that Defendants retained a
benefit under circumstances making it inequitable for them to retain the benefit. JASDIP Props.

SC, LLC v. Estate of Richardson, 395 S.C. 633, 639-40, 720 S.E.2d 485, 488-89 (Ct. App.

2011). Moreover, presumably, the jury awarded damages based on the value of equipment
owned by Defendants individually and not the business. Because the business did not retain this
benefit, averdict could not have been based on the value of the equipment. In the alternative, the
verdict should be reduced by the amount paid to Plaintiff while he worked for the business.

In addition, the evidence demonstrated that Plaintiff’s alleged agreement to buy the
business should have been completed in 2005. Y et, he continued to work for the business for 8

additional years until 2013. He brought this action 10 years after the alleged agreement should
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have been performed. The equitable defenses of laches and estoppel barred Plaintiff’s claim for
quantum meruit.

Also, quantum meruit is an equitable claim based in part on fairness. The Court should
have ultimately decided the equitable clam. Id.

WHEREFORE, Defendants request that the Court set aside the verdict and enter
judgment in favor of Defendants, in the aternative, reduce the verdict or in the alternative order
anew trial.

WILLCOX, BUYCK & WILLIAMS, P.A.

By: &/ HughL. Willcox Jr.
Hugh L. Willcox Jr.
[.D. No.: 06116
248 West Evans Street
P.O. Box 1909 (29503-1909)
Florence, South Carolina 29501
Telephone: (843) 662-3258
Facsimile: (843) 662-1342
Email: hwillcox@willcoxlaw.com
ATTORNEY FOR DEFENDANTS

Florence, SC
November 27, 2019
CERTIFICATE OF ELECTRONIC SERVICE
On November 27, 2019, Defendant served the Defendants’ Notice and Motion for
Judgment Notwithstanding Verdict, or Alternatively, Motion for New Trial Absolute and
further Alternatively Nisi Remittitur on Plaintiff and the Trial Court by filing the pleading

with the Court’s Electronic Filing System.

s/Hugh L. Willcox, Jr.
Hugh L. Willcox, Jr.
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ELECTRONICALLY FILED - 2019 Dec 06 2:18 PM - HORRY - COMMON PLEAS - CASE#2018CP2600789
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ELECTRONICALLY FILED - 2019 Dec 06 2:18 PM - HORRY - COMMON PLEAS - CASE#2018CP2600789

/s George E. Graham
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY ) 2018-CP-26-00789
ROGER D. HERRINGTON, I1, )
)
Plaintiff, ) Transcript of Record
)
VS. )
) November 18-19, 2019
ROGER DALE HERRINGTON )
AND EUNICE M. HERRINGTON,)
)
Defendants. )
BEFORE:

Honorable Benjamin H. Culbertson
Horry County Courthouse
Conway, South Carolina

APPEARANCES:

George E. Graham, Esquire
Attorney for Plaintiff

Hugh L. Willcox, Jr., Esquire
Attorney for Defendants

Kay H. Richardson
Circuit Court Reporter
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VOIR DIRE

NOVEMBER 18, 2019 - 2:04 P._M.

VOIR DIRE:

THE COURT: All right. Ladies and gentlemen, please
listen up. We"re getting ready to start the trial of the case
of Roger D. Herrington, Il v. Roger Dale Herrington and Eunice
M. Herrington. But before we get into that, I do have some
questions I need to go over with you. All of you have been
qualified to serve as jurors for this term of Court. But, the
next series of questions | have to over with you is referred
to as voir dire questioning; that is to determine whether or
not you®"re qualified to serve as jurors on this particular
case, and it also gives the attorneys some additional
information that assists them in the jury selection process.

As 1 told you during this morning®s jury qualification,
jurors, just like witnesses, are constantly taking oaths.

So, 1T 1 could please get all members of the jury panel to
stand and raise your right hand.
(REPORTER"S NOTE: Jury duly sworn by the Court.)

THE COURT: Thank you very much. You may be seated.

All right. Ladies and gentlemen, as 1 told you, we"re
getting ready to start the trial of the case of Roger D.
Herrington, Il v. Roger Dale Herrington and Eunice M.
Herrington. The allegations in this case is primarily a
breach of contract. The plaintiff is claiming that the

defendants contracted with him to sell a business and then
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VOIR DIRE

refused to follow through with that contract, is the basic
allegations. The contract having been entered into In 1996
and the business i1s Dale Herrington Land Cleaning and Septic
Tanks.

Now, is there any member of the jury panel that has heard
anything, read anything, discussed anything or knows anything
about this case. If so, please stand?

(REPORTER"S NOTE: No response.)

THE COURT: All right. The plaintiff In this case is
Roger D. Herrington, 1l. The defendants are Roger Dale
Herrington and Eunice M. Herrington. 1Is there any member of
the jury panel related by blood or marriage, have a close
personal relationship, business relationship, social
relationship, or any other type of relationship with the
plaintiff, Roger D. Herrington, Il or the defendants, Roger
Dale Herrington and Eunice M. Herrington? If so, please
stand.

(REPORTER"S NOTE: No response.)

THE COURT: All right. In addition to the parties in
this case, potential witnesses are Diane Herrington, Angie
Davis, Jeff Thompson, Matt Brown, and Jack Barnwell. Is there
any member of the jury panel related by blood or marriage,
have a close personal relationship, business relationship,
social relationship, or any other type of relationship with

any of these potential witnesses? |If so, please stand.
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VOIR DIRE

(REPORTER®"S NOTE: No response.)

THE COURT: The plaintiff In this case i1s represented by
attorney, George E. Graham of the law firm of Mclver & Graham,
here in Conway, South Carolina. The defendants are
represented by attorney Hugh L. Willcox of the firm of
Willcox, Buyck & Williams in Florence, South Carolina. Is
there any member of the jury panel related by blood or
marriage, have a close personal relationship, business
relationship, social relationship, or any type of relationship
with either Mr. Graham or Mr. Willcox? |If so, please stand.
(REPORTER"S NOTE: No response.)

THE COURT: Has any member of the jury panel ever been
represented by either of these attorneys? If so, please
stand.

(REPORTER®"S NOTE: No response.)

THE COURT: Has any member of the jury panel ever been
involved In any legal action in which either of these
attorneys represented another party to that action? If so,
please stand.

(REPORTER"S NOTE: No response.)

THE COURT: 1Is there any member of the jury panel who
either personally, has a family member or close personal
friend employed with the law offices of Mclver & Graham in
Conway, South Carolina or with the law office Willcox, Buyck &

Williams in Florence, South Carolina? If so, please stand.
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VOIR DIRE

MR. WILLCOX: Your Honor, we also have an office In
Myrtle Beach.

THE COURT: Oh, you do have one? Okay.

Also, in Myrtle Beach?

(REPORTER"S NOTE: No response.)

THE COURT: Has any member of the jury panel ever been
represented by any attorneys who were employed by or partners
in Mclver & Graham or Willcox, Buyck & Williams. 1If so,
please stand.

THE COURT: Has any member of the jury panel either
personally or had a family member that has been involved in a
lawsuit or a worker®s compensation claim? |If so, please
stand.

THE COURT: Yes, ma®"am, your name and number?

JUROR 167: 167, Donna Hulsizer.

THE COURT: All right, Ms. Hulsizer, was this you or a
family member?

JUROR 167: Family member.

THE COURT: Okay. And was it a lawsuit or a worker-"s
compensation claim?

JUROR 167: Worker®s compensation.

THE COURT: And how long ago was that?

JUROR 167: About three years ago.

THE COURT: Okay. Different people are affected by

different events. Would that legal action, for lack of a
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better term, would that legal action by your family member,
affect your ability iIn this case to be fair and impartial to
the plaintiff and to the defendants?

JUROR 167: No.

THE COURT: Could you disregard all of the facts and
circumstances regarding that worker®s compensation claim, and
base your decision in this case exclusively on the testimony
and evidence In this case?

JUROR 167: Yes.

THE COURT: Thank you, Ms. Hulsizer, for giving us that
information.

All right. The lady iIn the back, yes, ma®am, your name
and number?

JUROR 112: Marta Frick, 112.

THE COURT: All right. Ms. Frick, was this you, a family
member or whom?

JUROR 112: My husband was killed, this was in 1986, and
he was killed during work, so it was a worker®s compensation.

THE COURT: 1 understand. Would that legal action affect
your ability to be fair and impartial in this case? Could you
disregard all of the facts and circumstances surrounding that
case, and base your decision in this case exclusively on the
testimony and evidence in this case?

JUROR 112: Yes.

THE COURT: Thank you, Ms. Frick, for bringing that to

030






© 0 N oo o A w N P

N N N N NN P B R R R R R R R R
a » W N B O © 0 N O OO M W N B O

Herrington v. Herrington - 2018-CP-26-00789 11
VOIR DIRE

our attention.

Ma®am, you"ll need to stand?

JUROR 36: 1 am standing.

THE COURT: There was a lady here on the front row; your
name and number?

JUROR 402: Jema Madriaga, 402.

THE COURT: Hold for one second. Madriaga?

JUROR 402: Yes.

THE COURT: All right. Ms. Madriaga, was this you or a
family member?

JUROR 402: It"s me, sir.

THE COURT: Okay. Was it a lawsuit or a worker-"s
compensation claim?

JUROR 402: Just a worker®s comp.

THE COURT: Okay. And how long ago was that?

JUROR 402: This was about six, more or less 6 months
ago.

THE COURT: Okay.

JUROR 402: 1 fell and ---

THE COURT: Would that incident affect your ability to be
fair and impartial to the plaintiff and the defendants iIn this
case?

JUROR 402: 1"m not sure, Your Honor.

THE COURT: Okay. All right. Ms. Madriaga, 1711 excuse

you from this particular case, but stay with us for right now.
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VOIR

DIRE
JUROR 402:

THE COURT:
JUROR 36:
THE COURT:

family member?

JUROR 36:
THE COURT:
JUROR 36:
THE COURT:

and impartial

JUROR 36:
THE COURT:

12

Okay. Thank you, Your Honor.

All right. Ma"am, your name and number?
It"s Linda Brimlow; i1t"s number 36.
All right. Ms. Brimlow, was this you or a
It was my husband and a worker®s comp case.
And how long ago was that?

2001.

Would that claim affect your ability to be
In this case?

No, sir.

Would you be able to disregard all of the

facts and circumstances regarding that claim, and base your

decision in this case exclusively on the testimony and

evidence

JUROR 36:
THE COURT:

Yes, ma“am,

JUROR 329:
THE COURT:

family member?

JUROR 329:
THE COURT:
JUROR 329:
THE COURT:

in this case?

Yes, sir.

Thank you for bringing that to our attention.
your name and number?

Suzanne Shotwell, number 329.

All right, Ms. Shotwell, was this you or a

It was a family business.

All right.
And 1t was a lawsuit.
All right. Now, how long ago was that?
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VOIR DIRE

JUROR 329: Probably about eight years ago.

THE COURT: Would that lawsuit affect your ability to be
fair and impartial to the plaintiff and the defendants in this
case?

JUROR 329: 1t would not.

THE COURT: Would you able to disregard all of the facts
and circumstances regarding that lawsuit and base your
decision in this case exclusively on the testimony and
evidence iIn this case?

JUROR 329: Yes.

THE COURT: Thank you for bringing that to our attention.

Is there any member of the jury panel, who either
personally, or has a family member that has ever conducted
business with Dale Herrington Land Cleaning and Septic Tanks?
IT so, please stand.

(REPORTER®"S NOTE: No response.)

THE COURT: Has any member of the jury panel formed or
expressed an opinion about any issue or matter involved in
this case? If so, please stand.

(REPORTER"S NOTE: No response.)

THE COURT: 1Is any member of the jury panel aware of any
bias or prejudice towards either the plaintiff or the
defendants in this case? |If so, please stand.

(REPORTER"S NOTE: No response.)

THE COURT: 1Is any member of the jury panel know of any
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JURY SELECTION

reason whatsoever why he or she should not serve as a juror in
this case, with particular emphasis being placed on your
ability to be fair and impartial to both the plaintiff and the
defendants? If so, please stand.
(REPORTER®"S NOTE: No response.)

THE COURT: All right. Any additional questioning from
the plaintiff?

MR. GRAHAM: None from the plaintiff, Your Honor.

THE COURT: Any from the defense?

MR. WILLCOX: None from the defendants, Your Honor.
JURY SELECTION:

THE COURT: All right. Ladies and gentlemen, the way we
select a juror in Common Pleas Court is a little bit different
than General Sessions. |IT this was a General Sessions case,
your names would be called out one at a time and you®d have to
come and stand in front of the attorneys and look at the
attorneys while the prosecutor stared at you a little bit and
looked at his notes a little bit, and stared back at you a
little bit and decided if he wanted you. And then the defense
attorney would stare at you a little bit and look at his notes
a little bit and talk to his client a little bit and decide if
he wanted you. We don®"t do that in Common Pleas. In Common
Pleas, your names have been generated on a list in random
order and you®ve been assigned new numbers and the attorneys

will go down that list and strike jurors until we get our
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JURY SELECTION

Jjury. So, it"s a little bit more secretive than it would be 1iIn
General Sessions Court.

You®ve also been assigned new numbers. So, If you hear an
attorney strike Juror Number 5, and You®"re Juror Number 5,
that"s not you, because you®ve got a new number. So, you
really don®t even know if you®"re on the list at all unless
your name is called and you®re selected on this jury at the
end of the selection process, but that"s how we go through it
in Common Pleas Court.

All right. Gentlemen, we got -- on your -- have y-all
got the list; y~"all have got the list?

MR. WILLCOX: Yes, sir.

THE COURT: So, it would be using the numbers to the left
of the juror®s names, 1 through 20. We®"ll alternate. The
plaintiff will strike four, the defense will strike four, and
that will leave us with our 12 jurors.

Do we need an alternate?

MR. GRAHAM: I don"t think so, Your Honor.

THE COURT: Can we go with less than 12, if we need -- 1In
other words, iIf someone falls out, can we go with less than
12, but not less than 107?

MR. GRAHAM: Yes, sir.

MR. WILLCOX: That"s agreeable with the defense, Your
Honor .

THE COURT: Okay. All right. How long do y“all need to
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JURY SELECTION

look over this list or are y"all ready to go?

MR. WILLCOX: We"d like some -- maybe 10 minutes, Your
Honor .

THE COURT: All right. Let"s take about 10 minutes and
let y*all look over this list and then we"ll come back and
we"ll strike the jurors. Okay?

MR. WILLCOX: Are you using the first 20 names on the
list?

THE COURT: The first 20 names on the list, yes, that"s
right.

MR. WILLCOS: Thank you, Your Honor.

THE COURT: AIll right. Ladies and gentlemen, it"s going
to take the attorneys a few minutes to go over this list and
to look at their notes, rather than having you stand in front
of them while they look at their notes and everything. So,
let"s take about a 10-minute break. If everybody will just
sit tight for right now and we"ll be back In just a minute.

RECESS - 2:18 P.M.

FHA*F*F0FF THE RECORD*****
(On the Record - 2:34 P.M.)
THE COURT: Thank you very much. Please be seated.
All right, gentlemen, starting with the plaintiff, strike
using the numbers to the left of the jurors® names, 1 through
20; we"l1l alternate.

MR. GRAHAM: I move to strike Number 1, Your Honor.
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CLERK: Plaintiff strikes Number 1.

MR. WILLCOX: Defendant strikes Number 19.

CLERK: Defense strikes Number 19.

MR. GRAHAM: Plaintiff strikes Number 4.

CLERK: Plaintiff strikes Number 4.

MR. WILLCOX: Defendant strikes Number 20.

CLERK: Defense strikes Number 20.

MR. GRAHAM: Plaintiff strikes Number 11.

CLERK: Plaintiff strikes Number 11.

MR. WILLCOX: Defendant strikes Number 14.

CLERK: Defense strikes Number 14.

MR. GRAHAM: Plaintiff strikes Number 8.

CLERK: Plaintiff strikes Number 8.

MR. WILLCOX: Defendant strikes Number 13.

CLERK: Defense strikes Number 13.

May we please review your strikes? Plaintiff strikes
Number 1, 4, 8, and 11; is that correct?

MR. GRAHAM: That is correct.

CLERK: Okay. Defense strikes Number 13, 14, 19, and 20;
Is that correct?

MR. WILLCOX: That"s correct.

CLERK: Thank you.

THE COURT: All right. Ladies and gentlemen, please
listen up. As the clerk calls your name, please come forward

to the jury box. Bring with you any coats, pocketbooks,
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BY THE COURT

whatever you might have with you.

CLERK: Hugh Smith, 337; Judy Marshall, Number 226;
Kelly Delrio, Number 82 -- you"ll have to help me with that.

Juror 82: Delrio.

CLERK: Number 82; Susan Crocker, Number 74; Valensia
Clark, Number 62; Polly Elliott, Number 97; Robert Russell,
Number 311; Christopher Olup, Number 267; Allison Stricklin,
Number 168; Linda Brimlow, Number 36; Diana Van Pelt, Number
365; and Shirley Pyatt, Number 293.

BY THE COURT:

THE COURT: All right. Ladies and gentlemen, you will be
the jury that will preside over this first case. [I"m getting
ready to excuse you back to the jury room for just a few
minutes, while I release the jury panel. And while you®re iIn
the jury room, if I could get you to do me a favor and that
would be to select a foreperson for this jury. Now, you may
not be able to select a foreperson; if you can*t, don"t worry
about 1t. 1 can appoint someone to serve as foreperson. Many
judges appoint their own foreperson. 1 like to give the jury
the opportunity to select one of their own accord, if they“re
able to do so.

Now, the foreperson has absolutely no more authority, no
more influence, no more importance than any other juror. The
function of the foreperson is to act as a liaison between the

Court and the jury. |If the jury has a question, the
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foreperson lets the Court know. [If the jury has a need, the
foreperson lets the Court know. When it"s time to deliberate
on a verdict, the foreperson will preside over the
deliberations and sign the verdict form. But other than that,
the foreperson has no more authority, no more influence, no
more importance than any other juror. So, 1If you can select
one, just write his or her name on a sheet of paper with the
jury number, give it to the bailiff, and we"ll bring you back
into the courtroom.

Now, the foreperson will always occupy the first seat on
the front row, which is closest to the witness stand. The
rest of you are at liberty to sit in whatever seat you like.
IT you want to alternate seats, you can do that; if you want
to sit iIn the same seat, you can do that as well. The only
requirement is that the foreperson occupies the first seat on
the front row.

All right. 1™m gonna excuse you back to the jury room
for just a few minutes and see 1T you can see i1If you can
select a foreperson and we"ll bring you back shortly.

Thank you.

(REPORTER®"S NOTE: Jury exits courtroom @ 2:38 P.M. The
following takes place outside the presence of the jury.)

THE COURT: All right. Any challenges to the selection
or composition of the jury by the plaintiff?

MR. GRAHAM: None from the plaintiff, Your Honor.
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THE COURT: Any by the defense?

MR. WILLCOX: None by the defense, Your Honor.

THE COURT: All right. Ladies and gentlemen, those of
you who remain in the jury panel, we have our jury for this
first case. So, I"m gonna excuse you for the remainder of the
day. You should have been given a phone number to the Clerk
of Court"s office. You"ll need to call that number after 6:00
P.M. today and that"ll give you some further instructions as
to when you need to return or if you need to return.

Again, | want to thank you for being here. The fact that
you"re here is a great service to the Court and, as 1 told you
this morning, there"s a great number of cases that have
already been resolved amicably between the parties because
you“"re ready to perform your duty as jurors. So, please do
not think you have not fulfilled your duty as jurors, if you
don"t serve on a jury this week, you have. Thank you very
much. You"re free to go for the remainder of the day and call
that number after 6:00 P.M. Thank you.

(REPORTER®"S NOTE: Remaining Jury Venire exits courtroom @
2:40 P.M.)

THE COURT: All right, gentlemen, any pretrial matters we
need to address or are we ready to go straight into opening
charges, opening arguments, and witnesses?

MR. GRAHAM: Your Honor, I don"t have a pretrial --

anything pretrial, except, 1 don"t -- 1 don®"t know how long
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the Court will work, but 1 just wanted to bring to the Court®s
attention that my client as an eight-month -- year-old
daughter.

THE COURT: Okay.

MR. GRAHAM: That he needs to pick up in Aynor before
5:30.

THE COURT: Okay. 1 try to stop as close to 5:00 as 1
can. All right? And 1711 make sure today that we"ll do that.
Particularly, I don®"t want to keep a jury past 5:00 if --
without giving them some pre-warning, if they may have some
commitments. However, iIf we"re in the middle of a witness or
something, that might carry over. 1[I m not going to cut off a
witness®™ testimony in the middle of i1t. So, kind of keep that
in mind.

MR. GRAHAM: Yes, sir.

THE COURT: All right. Anything else from the plaintiff?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: Nothing from the defense, Your Honor.

THE COURT: Okay. So, I guess we"ll -- well, let me ask
you this. Did we want to go ahead and -- I know we can get in
the opening charges and opening statements from the attorneys.
Do y*all want to go ahead and start with witnesses today? |1
don®"t know how long your witnesses are or anything of that

nature. It"s a quarter till 3:00 now. So, y~all tell me;
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111 do whatever y“all want to do.

MR. GRAHAM: Your Honor, I"m expecting a short witness at
3:30.

THE COURT: Okay.

MR. GRAHAM: If she arrives, 1°d like to go ahead and get
her i1n, because she®s got work commitments and things of that
nature.

THE COURT: All right.

MR. GRAHAM: But, I -- I"m fine with us doing opening
argument now and ---

THE COURT: So, her -- your first witness Is gonna be a
short witness?

MR. GRAHAM: Yes, sir.

THE COURT: Okay. All right.

MR. GRAHAM: We expect to her to arrive about 3:30, 3:15,
Your Honor.

THE COURT: All right. All right. We"ll go ahead and
try to get her in.

Any decision one way or the other?

MR. WILLCOX: 1 -- that"s fine with us, Your Honor.

THE COURT: Okay. All right. That sounds good. We~ll
go ahead, 111 do opening -- opening charges, opening
statements, we"ll get your first witness, and then depending
-- your second witness, how long -- is that going to be, a

lengthy withess?
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MR. GRAHAM: Yes, sir.

THE COURT: Okay. So, we"ll probably break after that
first one then. Okay?

All right. How about let me know when they get a
foreperson selected. Okay?

THE COURT: You got i1t? Thank you, sir.

All right. Chris Olup, O-L-U-P. Juror Number 267 has
been selected as the foreperson. Christopher M. Olup.

Let me give you that and put 1t as Court"s Exhibit 1.

COURT"S EXHIBIT NUMBER 1

MARKED FOR I1DENTIFICATION

THE COURT: All right. Anything from the plaintiff
before we bring the jury iIn?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: Nothing from the defense, Your Honor.

THE COURT: All right. Let"s bring the jury in.
REPORTER®"S NOTE: (Jury enters courtroom).

THE COURT: All right. Welcome back.

I understand Mr. -- is i1t Olup?

JUROR 267: Olup.

THE COURT: Olup. 1 apologize, Mr. Olup. 1 understand
you®ve been selected as the foreperson; is that correct?

JUROR 267: 1 think so, yes.

THE COURT: Well, congratulations. 1 thank you for
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serving In that capacity. It Is a big assistance. | want to
thank you. If you®"d always occupy the seat where you now sit,
the rest of you, as | said, are at liberty to sit iIn whatever
seat you"d like.

Now, we"re getting ready to start the trial of the case
of Roger D. Herrington, Il v. Roger Dale Herrington and Eunice
M. Herrington. And, as | told you during jury qualifications
and during the voir dire, jurors are constantly taking oaths.
So, 11l need you to please stand and raise your right hand
while the clerk of court administers the oath for you to serve
as jurors on this particular case.

(REPORTER®"S NOTE: Jury duly sworn.)

CLERK: You may be seated.

THE COURT: All right. |Is there any member of the jury
that did not respond to the oath by saying I do? If so,
please stand.

(REPORTER"S NOTE: No response.)

THE COURT: Very well.

All right. Ladies and gentlemen, 1 know from watching
movies, T.V. shows, reading books and things of that nature,
trials are often full of a lot of suspense, a lot of action, a
lot of drama and, while that might be the case in this trial,
it probably won®"t be. The primary function of this trial is a
search for the truth, what happened, and that"s often a slow,

deliberate, repetitive process, the exact opposite what you
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might expect when you watch trials on T.V. or in the movies
for entertainment purposes. But, 1 hope you do find the trial
entertaining, | hope you do find 1t educational, and 1 want to
thank you from the outset for serving as jurors iIn this case.

The attorneys appearing before you are advocates for the
parties they represent, but first and foremost, they are
officers of the court. They are sworn to uphold the integrity
and the fairness of our judicial system. You can expect them
to be professional, competent, and ethical in the
representation of their clients”™ iInterest. Likewise, they"ll
expect you to be professional, reasonable, and ethical as you
serve on this jury.

Now, I remind you, if you inadvertently bought any cell
phones or pager devices into the courtroom, please turn them
off if you brought them in by mistake.

I want to thank you for being on time this afternoon.
That was a great assistance to the Court.

But last and certainly not least, | ask that you pay
close attention during the trial of this case. This trial is
very important to these parties and it"s the only way they can
resolve their dispute.

Now, I°11 let you know why you are here. As the jury in
this case, you are the sole judge of the facts of this case.
Your job is to determine what the facts of this case are. You

are to determine the facts only from the testimony you hear
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and any other evidence that i1s presented during this trial.
You should not be influenced by any opinions or statements you
may have heard outside of the courtroom. If at any time, |1
make a comment, which leads you to believe that I have an
opinion about the facts of this case, you"re to disregard my
comment. You and you alone must determine what the facts of
this case are, based upon the testimony and evidence presented
during this trial.

Now the same law that makes you the judge of the facts of
this case, makes me the judge of the law. The law as 1 give
it to you, is the only law that you can consider. You must
accept and follow the law as 1 give it to you, even though you
may disagree with it. Just as | cannot tell you what the
facts of this case are, you cannot disagree with me about the
law to be applied In this case. Your job is to take the law
as | give it to you and apply it to the facts as you find
those facts to be.

Now, until 1 advise you to begin your deliberations, you
must not discuss this case with anyone, including your fellow
jurors, friends, family members, or anyone involved in the
case. During the trial, do not read or listen to or watch any
news reports about the case, 1If there are any. Do not conduct
any independent investigations. Don"t go on the internet or
read any newspaper accounts or try to find out anything about

this case. It"s important that you keep an open mind and not
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decide any issue In this case until all of the evidence has
been presented to you. Now, when you®re instructed to start
your deliberations, you can then discuss the case, but only in
the jury room with your fellow jurors.

Now, in just a moment, the attorneys will make their
opening statements. Now, these opening statements are not
evidence in this case. These opening statements are simply an
explanation by the attorneys of what they feel the issues in
this case are. After these opening statements, the evidence
in this case will be presented to you by testimony of sworn
witnesses from the witness stand and by any other exhibits
that may be introduced into evidence. As the judge of the
law, 1 determine what evidence is admissible at trial. As the
judge of the facts, you determine what evidence or testimony
is believable. Once testimony is admitted into evidence,
whether or not you believe i1t, is solely for you to determine.
In deciding whether to believe a witness, you have the right
to consider whether the witness as an interest in the result
of the trial, whether the witness is prejudiced towards either
the plaintiff or the defendants, the opportunity for the
witness to have seen the matters and things about which the
witness may testify, and the way the withess acts on the
witness stand. You have the right to consider anything that
is Iin the record that will help you evaluate the testimony of

the witnesses. That means that it is your duty to pay close
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attention to these witnhesses, to observe them and to listen to

them.
All right. Are there any challenges to the opening
charges from the plaintiff or any additional charges?
MR. GRAHAM: None from the plaintiff, Your Honor.
THE COURT: Any from the defense?

MR. WILLCOX: None from the defense, Your Honor.

THE COURT: All right. Ladies and gentlemen, we"ll begin

the trial of the case with the attorneys® opening statements.
And as | told you, these opening statements are not evidence.
It is simply the attorneys®™ contention as to what they feel
the issues iIn this case are.

All right. Mr. Graham?

MR. GRAHAM: Thank you, Your Honor.

OPENING BY GRAHAM:

MR. GRAHAM: Mr. Chairman, ladies and gentlemen of the
jury, as indicated to you earlier, my name is George Graham
and I"ve been practicing law here in Conway for the last 36
years. Today 1 represent Mr. Roger Dale Herrington, I1.

Now, this case is kind of unique in that -- well, it"s
unique to me in that what we"ve got here is we"ve got a

dispute between a son and his parents. Basically, what

happened was they made an agreement that if the son would work

for them for 10 years, at the end of that -10-year period,

they would turn the business over to the son. That did not
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occur. Everybody did what they were supposed to under the
agreement, but at the end of the 10-year period, they would
not turn the business over. In fact, the evidence will
indicate that they sold the business to another son.

Now, please listen carefully, let me thank you iIn
advance, too, because 1 know you"d rather be somewhere else.
At 3 o"clock iIn the afternoon, you®re listening to me, and 1
appreciate that and 1 say thank you on behalf of my client.

Now, basically we perceive your job this way, every story
has three sides. They"ll be our side, they"ll be their side,
and they~"ll be another side, which would be the right side,
and that"s the side that you would decide. We -- we ask you
to listen to us carefully and be reasonable in your thought
process when you consider what the evidence says and, as the
Court indicated, all of the evidence is gonna come from this
witness stand. Evaluate i1t reasonably and then the Judge will
give me an opportunity to come back and say something to you a
little bit later.

Again, | thank you for your service. | thank you
particularly for listening to us in this particular case.

THE COURT: All right. Mr. Willcox?

MR. WILLCOX: Thank you, Your Honor, may it please the
Court?

OPENING BY WILLCOX:

MR. WILLCOX: I"m Hugh Willcox. 1"m an attorney in
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Florence at the Willcox, Buyck & Williams Law Firm. We have
an office iIn Florence and we have an office in Myrtle Beach,
and we practice in the surrounding counties of Horry and
Florence. And 1"m here today as the attorney for Roger Dale
Herrington and his wife, Eunice, who are the parents of the
plaintiff, Roger Dale Herrington, I1I.

Now, unfortunately, this involves a family. We all have

family. 1t"s an emotional situation. 1 tell you right now, I
might get emotional. I"1l try not to. We all have family, as
I said.

Through high school, Roger did work with his dad, who had
a land clearing and septic tank business. And when we say
business, what exactly was the business? To conduct land
clearing and septic tank business, you have a dump truck and
you have rubber tire backhoe, and you have a few other pieces
of equipment. There is no customer list; there are no other
assets; 1t"s equipment and this equipment at issue was under
lien.

Well, after Dale graduated, excuse me, after Roger
graduated from high school, he worked with his parents full
time, lived with them iIn their house. And after a period of
time, he decided to go to work for, 1 think it was Allied
Signal. He worked there for a while and then continued to
live In the house and then he came back and started working

with his dad full time. And in 1995, he got married to Diane
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Herrington and moved out of the house and continued to work.
And I think he contends that In "95 or "96, there was some
conversation about him taking over the business.

Well, don"t know what happened, but after he moved out of
the house and was married, there was a change in his demeanor,
there was a change in his attitude, particularly toward his
parents. And i1t got so bad that there was verbal abuse. He
would get mad at quit. And so, in July of 2012, he signed an
agreement with his dad, agreeing to do certain things within
the business; take care of the equipment like he should be
taking care of it, to not run off and quit like he would do on
several occasions, he would just quit and leave, and this was
in January of 2012.

And then in January of 2013, while Dale and two of his
granddaughters, both of whom were pregnant at the time, they
were trying to get heat hooked into a mobile home and there
was an altercation there between Dale and Roger. And there
was verbal abuse, very abusive. Roger called his father a
gray-haired cripple, so and so. Well, that -- he fired him at
that point, just flat fired him in 2013. And he had been --
he meaning Dale, Sr. -- had been involved In an accident and
he had suffered some disability, but he went back to work
running the equipment and doing everything to keep the
business going.

And then iIn August of 2014, Dale physically attacked his

051






© 0 N oo o b~ w N P

N N NN NN P B R R R R R R R
aa A W N P O © 00 N oo o A W N +—» O

Herrington v. Herrington - 2018-CP-26-00789 32
OPENING BY WILLCOX

father. And that just unwound anything, 1f there was anything
left to unwind. And in 2015, Dale and Eunice gave the
business to the other son, Keith. Now, there are three
children of Dale and Eunice. There"s Roger Dale, Il; a son,
Keith; and a daughter, Terry, who is sitting over there with
her husband, Mike and Brooke Gasque, a granddaughter. All of
that witnessed -- that witnessed numerous situations that you
don"t want to happen in your family, but they did happen.

I look forward to trying this case before you and I hope
that you will listen to all the evidence and, at the end of
the day, you®™ll realize that when you have a family business
and you have one son, who is verbally and physically abusive,
and you have another son, who is not, | submit to you the one
who has not been physically and verbally abusive has -- well
should get the business. Thank you.

THE COURT: All right. Ladies and gentlemen, now is the
time of the trial where we will start the evidentiary portion
with the plaintiff®s case. 1 understand our first witness is
in transit now; is that correct?

MR. GRAHAM: Yes, sir.

THE COURT: Should be here in a minute. So, we"re gonna
take a brief recess and let you stretch your legs while we
wait for this witness to get here, and then we"ll bring you iIn
and we"ll start the trial. Don"t discuss the case even among

yourselves. 1711 let you know when you begin your
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deliberations. Don"t conduct any independent investigations.
We"ll take a short break. The witness should be here soon and
we"ll get started then. Thank you very much.

(REPORTER®"S NOTE: Jury exits courtroom @ 3:02 P.M. The
following takes place outside the presence of the jury.)

THE COURT: All right. Mr. Graham, let me know when your
witness gets here and we"ll get started.

I need to go ahead and let y*all also know, I -- 1711
allow direct examination, cross examination, and then redirect
only as to matters that were brought up on cross that you did
not address on direct. Okay?

MR. GRAHAM: Yes, sir.

THE COURT: I don"t allow recross. So, iIf in redirect,
whoever®s witnhess 1s on the stand, if iIn redirect they exceed
the scope of their cross -- I mean their redirect examination,
in other words, if they delve off into matters that they"ve
either already addressed or that were not addressed on cross,
you raise your object and we"ll deal with that then. Okay?

All right. Let"s -- anything from the plaintiff before
we take a short break?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: None, Your Honor.

THE COURT: All right. Let"s take a break until the

witness gets here and then we"ll get started.
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RECESS - 3:03 P.M.

*H*F*F0OFF THE RECORD*****
(On the Record - 3:19 P.M.)

THE COURT: All right. Anything from the plaintiff
before we bring the jury iIn?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: No, sir.

THE COURT: All right. Let"s bring the jury in.
(REPORTER"S NOTE: Jury enters courtroom @ 3:20 P.M.)

THE COURT: All right. Ladies and gentlemen, welcome
back. We"re ready to begin the evidentiary portion of the
trial with the plaintiffs case.

Mr. Graham, the plaintiff can call your first witness?

MR. GRAHAM: Your Honor, we call Ms. Diane Herrington to
the stand.

THE COURT: All right.

CLERK: Please raise your right hand, left hand on the
Bible.

DIANA MICHELLE HERRINGTON, HAVING

BEEN DULY SWORN TESTIFIES AS FOLLOWS:

CLERK: You may be seated. Please state your first and
last name for the record.
MS. DIANA HERRINGTON: First name Diana, last name

Herrington.
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THE COURT: All right. Mr. Graham?
MR. GRAHAM: Yes.

DIRECT EXAMINATION OF DIANA MICHELLE HERRINGTON BY MR. GRAHAM:

Ms. Herrington, where do you live?

Conway, South Carolina.

Q
A
Q: And how long have you lived in Horry County?
A All my life.

Q Okay. What do you do for a living?

A I had a cleaning business and I also worked for Shoreline
Behavioral Health Services in accounts payable.

Q: Are you married?

A No.

Q: Okay. Do you have any children?

A Yes, | have two.

THE COURT: Ma®am, you®"ll need to speak up into the

microphone a little bit louder. Okay? Thank you.

BY MR. GRAHAM:

Q: Do you know the plaintiff in this case, Mr. Roger Dale

Herrington, I, the 11?7 1"m sorry.

A: Yes.

Q: And how do you know him, ma®am?

A: I used to be married to him, twice.

Q: You were married to him twice. And do you know Mr. Roger

Dale Herrington, the first, seated at the table over there?

A: Yes.
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Q: And how do you know him?
A: He was my father-in-law.
Q: Okay. Now, let me ask you a question. You"re here iIn

court today; why are you here?

A: I was subpoenaed.

Q: You were subpoenaed -- you were subpoenaed to come?

A: Yes.

Q: Now, do you have a good relationship with Mr. Herrington

or let"s call him Roger?

A: We haven®t spoken in a couple of years.

Q: You haven®t spoken in a couple of years?

A: No.

Q: Okay. Now, let me ask you this, ma“am, do you know

anything about an agreement that took place between the two
Herringtons, Roger and Mr. Dale Herrington, the first?

A: When we Tirst got married in 1994, they had a family
business. Roger worked for them.

Q: Speak up because I can barely hear you and I need to ---
A: When we got -- when we got married in 1994, Roger worked
for them. And, with that being said, they were worried about
me being in the family business. |1 did not want to be any
part of the family business. So, | sat there and wrote out
that 1 didn"t want anything iIf me and Roger were to ever
divorce at any time.

Q: Do you know what the agreement was between the two?
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A: They had originally talked that what would happen is
Roger would get paid $500 a week. And the reason being, his
mother and father would still be in control, so therefore,
anything that was brought into the business, he would have --
he would get the $500 and he would be able -- in 10 years, he
would work for them, they would basically turn over the
business but still be part of i1t to make sure that he was
gonna do what he was supposed to with the business.

Q: Was Roger supposed to get any profits during that

particular time during that 10-year period?

A: No.
Q: Where were the profits supposed to go?
A: His mother and father, to the business.

Q: Okay. And after the 10 years, Roger was supposed to get
the business?

A: They were talking about turning i1t over to him, yes.

Q: How many -- on how many occasions did you hear this; was
it one, two, or three times?

A: It was twice. It was right after we got married and then
there was another occasion, they just casually talked about
it.

Q: Okay. And there®s no question in your mind that Roger
was to get the business per the agreement?

A: That"s what they had said.

MR. WILLCOX: Objection, Your Honor.
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THE COURT: All right, sir. What"s the objection?

MR. WILLCOX: Just that -- I think it"s somewhat
speculative; there®s nothing In writing, Your Honor.

THE COURT: All right. Overruled; 1711 allow 1t. Go
ahead.

BY MR. GRAHAM:

Q: Was there any question in your mind that Roger was to get

the business at the end of that 10-year period?

A: No.
Q: And was that a casual thing or was that pursuant to an
agreement?

A: That was the agreement that they had talked about.

Q: Okay. Did Dale®s health have anything to do with the
agreement?

A: He was getting older and everything. So, he wasn*"t --
yes, his health had something to do with it. He was just
getting older and everything and just some things he was
unable to do like he used to.

Q: In that -- in the business?

A: Yes.

Q: So, what their effort was to keep Dale -- to keep Roger
around?

A: Yes.

Q: Okay. In the 10-year period ---

A: Because it was a family business and Roger worked for
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them.

Q: I gotcha. | gotcha. So, that would be turned over to
Roger at a certain time?

A: Yes.

Q: Okay. Do you know whether Roger worked 10 years for them
or not?

A: He was working for them when we were married the first
time and the second time.

Okay. And you came to court pursuant to a subpoena?

Yes.

And you haven®t spoken to Roger in pretty much two years?
No.

Do y"all get along?

Not really.

o > O r» O »r» O

Thank you, ma®*am. That"s all 1 have. Answer any
questions the defendant may have for you.
THE COURT: All right. Mr. Willcox, cross examination?
MR. WILLCOX: Thank you, Your Honor.
CROSS EXAMINATION OF DIANA MICHELLE HERRINGTON BY MR. WILLCOX:

Q: Ms. Herrington?
A: Yes.
Q: You say you“"re here under subpoena; you really don"t want

to be here, do you?
A: No.

Q: And you said you heard this conversation about the
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business between Dale and his son, Roger ---

Yes

-—- on twice?

Yes. Both times we were married.

Both times you were married?

In "94 and 2002.

Now, let"s see, you were married the first time ---
No, "95, excuse me.

-—- was that in 2005, rather than 20007?

95 and 2002.

20057

No, 2002, we got married. In "95 we were married the

first time.

Okay. "95, not "947

No.

And the second time?

2002 we were married.

When?

2002, 1 think 1t was October.

20017

well, 2001, because our daughter was born in 2002.
Okay. And when did you get divorced the first time?
We were only married for a total of 13 months.

Okay. Now, these two conversations you said the first

time you heard it was in "957?
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A: Yes.
Q: When you first got married?
A: Yes.

Q: And there was a 10-year figure | think you said you

heard?

A: Yes.

Q: Was there ever anything in writing?

A: No, 1 -- if there was, I didn"t see anything.
Q: You never saw anything?

A: No. But they sat there in their living room talking
about it.
Q: They were talking about it. Roger never said there was

anything in writing, did he?

A: No.

Q: You never saw anything in writing?

A: No.

Q: And the first time, 1t was "95, and there was 10 years?
A: Yes.

Q: Okay. And then you were divorced after 13 months?

A: And we were divorced for five years.

Q: Divorced for five years?

A: And then we finally got back together and got remarried
and we had our daughter in 2002.

Q: And then you divorced again?

A: Yes.
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Q: What year was that?

A: 2005, i1t was finalized.

Q: 20057

A: Yes.

Q: Well, there must®"ve been some discord there, to get
divorced the first time. What was the reasons for your
divorce?

A: The attitude of Roger and -- and things that happened in

between there.

Q: Was there any verbal abuse?
A: Yes.

Q: There was?

A: Yes.

Q: Any physical abuse?
A: The first time or the second time?

Q: Either?

A: Yes.
Q: The second time or first time?
A: Well, the second time he run me off the road with our

daughter in the car with me.

Q: That wasn"t the same Roger that you married in 95, was
it?

A: He had gotten worse.

Q: He gotten worse?

A: Uh-huh, (affirmative response).
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Q: Okay. Does he ever see his daughter?

A: Not in the last couple of years.
MR. WILLCOX: Just a minute, Your Honor?
THE COURT: All right.

BY MR. WILLCOX:

Q: After those verbal agreements you heard back in "95 ---
A: Yes.
Q: --— you mentioned the figure $500 a week that was to be
paid ---7?

A Yes.

Q: To ---

A: To Roger as a paycheck per week.

Q That"s what Roger was gonna pay Dale and Eunice?

A No, Roger was supposed to get $500 a week just as a
paycheck, and then his momma and daddy got the rest.

Q: But at the end of 10 years, what was supposed -- what was
he supposed to do?

A: Roger was supposed to take over the business.

Q I"m sorry?

A Roger was supposed to take over the business.

Q: Okay .

A But that was -- they said that was their way of basically
him doing everything that was supposed to be for the business.
Q: And were you ever present when Roger verbally abused his

dad?
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A: Yes, but 1t was both ways that 1 witnessed it between
father and son.
Q: Would there be arguments over the equipment and how to
take care of equipment and how to run the business?

Did he say that; iIs that what you®"re asking?

I"m sorry?

What 1s your question again?

A
Q
A
Q: When you say there would be an argument ---
A Yes.
Q Would it be over how to run the business and how to take
care of the equipment?
A: Yes, and how to do certain things with the business, yes.
MR. WILLCOX: Nothing further, Your Honor.
THE COURT: All right.

Redirect?

REDIRECT EXAMINATION OF DIANE MICHELLE HERRINGTON BY MR.

GRAHAM:

Q: And that was both of them ---

A Yes.

Q: -—- in the argument?

A: Yes.

Q Thank you, ma“am, that"s all 1 have.

THE COURT: All right. You may step down.
BY THE COURT:

THE COURT: All right. Ladies and gentlemen, I"ve been
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informed that the next witness might be lengthy, so given the
time of day, I think we"re gonna go ahead and break for the
remainder of the afternoon. 1"m gonna ask that you please be
back at 9:15 tomorrow morning in the jury room. The bailiff
will tell you where to come at 9:15 tomorrow morning. That
will give you an opportunity to get a cup of coffee, they
might have a biscuit for you or something of that nature.

Do not discuss the case even among yourselves. Too early
for deliberations. Don"t conduct any independent
investigations and 1 hope everybody has a good evening and
we"ll see you back at 9:15 tomorrow morning.

Thank you very much.

(REPORTER®S NOTE: Jury exits courtroom @ 3:35 P.M. The
following takes place outside the presence of the jury.)

THE COURT: All right. Anything from the plaintiff
before we recess for the evening?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: Your Honor, our firm got attacked by
ransomware early morning last Thursday.

THE COURT: Oh gosh.

MR. WILLCOX: And since then, we haven®t been able to do
anything. The phones do ring, but the reason for my saying
that is | have not been able to -- I did get the pretrial

brief done and voir dire request last Thursday, but as far as
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getting some requests to charge, 1 don®"t know whether I*11 be
able to have any tomorrow or not.

THE COURT: That"s fine. That"s not a problem. You can
do —- 111 allow the attorneys to do whatever you want,
really. If you want to submit some requests to charge for me
to consider, you can do that or if you want to wait and review
my proposed charges, which what 1°11 do is I"1l do some
proposed charges, 1°11 give you a copy to look over it. |IFf
you want to wait and look over mine and then see iIf there is
anything additional or challenge that in any way, you can wait
and do 1t then.

MR. WILLCOX: Thank you, Your Honor.

THE COURT: So, whichever way you®"d prefer.

MR. WILLCOX: The only thing at this point that I can see
that 1 would have would be a charge on whatever applicable or
affirmative defenses | did plead.

THE COURT: 1 gotcha. All right.

All right. Anything further from the defense before we
recess for the evening?

That got 1t. All right.

111 probably take the bench at 9:30. I1°m having them
come back at 9:15, so they can get them a cup of coffee or
something of that nature before we get started. But 1711 try
to take the bench right at 9:30. Okay?

MR. GRAHAM: Thank you.
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THE COURT: All right. We®"ll be In recess until then.

RECESS - 3:35 P.M. - END OF DAY ONE

*#x*%OFF THE RECORD****%*

NOVEMBER 19, 2019 - DAY TWO

(On the Record - 9:39 A.M.)
(REPORTER®"S NOTE: Jury enters courtroom @ 9:40 A.M.)

THE COURT: All right. Ladies and gentlemen, welcome
back. 1 hope everybody had a good evening. | remind you if
you have any cell phones or pager devices, turn those off at
this time. And number one, I want to thank you for being
prompt and on time this morning. That"s a great assistance to
the Court and we appreciate it.

We"re ready to resume the trial of this case. The
plaintiff can call your next witness.

MR. GRAHAM: Your Honor, we call Angie Davis to the
stand.

THE COURT: All right.

CLERK: If you"ll raise your right hand, left hand on the
Bible.

ANGIE DAVIS, HAVING BEEN DULY SWORN

TESTIFIES AS FOLLOWS:

CLERK: You may be seated. |If you"ll please state your
first and last name for the record?

MS. DAVIS: Angie Davis.
DIRECT EXAMINATION OF ANGIE DAVIS BY MR. GRAHAM:
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Q: Ms. Davis, where do you live?

A: 1524 Holly Hill Road in Loris.

Q: And how long have you lived there?

A: About 21 years -- about 20 years.

Q: And where did you live before that?

A: At the beach.

Q: At the beach?

A: Uh-huh, (affirmative response).

Q: Okay. Are you employed some place?
A: Yes, sSir.

Q: Where are you employed?

A: I work at the VFW in Little River.
Q: Okay. Are you married?

A: No, sir.

Q: Okay. Do you have any children?

A: Yes, sir; 1°ve got one.

Q: One child. Okay.

case?

A: Yes, sir.

Q: Roger Herrington?
A: I do.

And do you know the plaintiff in this

Q: Okay. Do you know the defendants in this case ---

A: I do.
Q: -—- Mr. and Mrs. Herrington?
A: I do.
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Q: Okay. And tell the jury how you know Roger?
A We dated.

Q How long did you date?

A Probably about three years.

Q: Three years?

A: A couple of years.

Q During that time, did you get to know his parents?

A Yes, sSir.

Q Okay. And how many different times do you think you saw
them during the period of time y"all were dating?

A: Every now and again. 1 mean, we would ride over there
and Sunday dinner sometimes.

Q: Okay. And do you know of your own knowledge anything

about an agreement between Roger and his parents?

A: I remember hearing them, the two of them argue about an
agreement.
Q: When you say the two of them, who are you talking about?

A: Roger and his daddy.

Q: Okay. And what did they argue about?

A: They argued about -- basically, his father had gotten in

an -- | remember his father got iIn an accident and was wearing
a neck brace, and Roger was wondering why he couldn®t take the
phone calls because he was doing all the work anyway from, you
know, the septic tank. His father would say, you know, it"s

gonna be yours sooner or later but not one day before then,
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not one day.

Q: Okay. Do you know -- do you know what he was talking
about In terms of Roger and the business?

A: That 1t would be -- 1t would be Rogers, but not until the
day they agreed.

Q: Okay. Do you know how long that agreement lasted?

A: It was, 1 think it was a couple of years, about 10 years.

I*m thinking, because I"m thinking 1t was 2006 ---

Q Okay .

A --— or around there.

Q: Okay .

A I"m not sure.

Q And did -- did Mr. Herrington say that the business was

going to be Rogers at some point in time?

A: Oh, yes, sir.

Q: Okay. There®s no question about that?

A: There was -- it was never stated out and out, but there

was never any question with the way it was discussed.

Q Were -- were they joking around?

A No.

Q Were they joking around?

A: No.

Q They were serious about it?

A Most of the time they were arguing about it.
Q How did you feel being privy to that kind of
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conversation?
A: Awkward.
Q: Awkward?
A: Awkward.

Q: You didn"t want to be there?

A: I was ready to go. Most of the time, I was ready to go
home.

Q: Thank you, ma“am. Answer any questions the defense has
for you?

CROSS EXAMINATION OF ANGIE DAVIS BY MR. WILLCOX:

Q: Ms. Davis?

A: Yes, sir.

Q: Say you and Roger dated for about three years?

A: Yes, sir.

Q: And what three years was that?

A: I know we were dating when his father got iIn the car

accident, because 1 remember the phone call from Roger saying
his daddy had gotten in the car accident. So, I"m -- it was
in that -- 1 think we dated a year, probably a year or so
after his daddy got in the car accident, we split up.

Q: Well, did you date him between his marriages to Diana --
I think they called her Chelley?

A: Yes, sir.

Q: Okay. And they -- Michelle Diane Herrington, they

married the first time In November of "95; do you agree with
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that?

A Yes, sSir.

Q And then they married the second time in October of 20017
A I really don"t know, you know, when they remarried.

Q: So, I assume y"all quit dating when ---

A: Oh, yeah; yes, sir.

Q And you say that you would hear them argue?

A Yes, Sir.

Q And you would say that you contend that Dale Herrington

said, sooner or later the business would be yours, but not one
day before?

A: Not until -- yeah, not until the day before that we
agreed. 1 remember they would just -- they"re just alike;
they were butting heads. That"s just ---

Q: But they never had an agreement, did they?

A: Yeah, they did, they really did.

Q: What -- what --- what ---
A: We, 1 mean, Roger took care of -- he did all the septic
tank and his brother did all the mobile home. 1 went to

several jobs with him.

Q: But 1 believe you said, you heard them say sooner or
later but not one day before?

A: Not one day before they agreed.

Q: And they hadn"t agreed at that time; you heard that?

A: No, he said one day before we agreed. Roger -- but that

072






© 0 N oo o A w N P

N NN N NN P B R B R PP P PR
a A W N P O © © N O O » W N B O

Herrington v. Herrington - 2018-CP-26-00789 53
ANGIE DAVIS - CROSS BY WILLCOX

was -- the agreement was made before the car accident and then
when his father got in the car accident and he basically, he
was iIn a neck brace. He basically couldn®t get up and do
anything and Roger was like I"m doing -- I need to -- if 1
take the phone call, then I can schedule the appointment. |
just remember that being ---

Q: But you don®"t know of any written agreement?

A: I do not know of a written agreement, no, sir. | just

know that verbal.

Q: And there®"s not one, is there?

A: I mean, 1 never saw it. 1 never asked about it. 1 was
not a part of the conversations. | just overheard the
conversations.

Q: You said, never stated out and out, most of the time they

were arguing?

A: No, I remember that he -- 1 remember that when it was
turned over, he was gonna be -- they were gonna get a
paycheck. He was getting a paycheck and then when it changed

hands, then they were gonna get the paycheck.

Q: Okay. Never any agreement that you ever saw?
A: On paper, | never saw one; no, Sir.
Q: And through the years, haven®t you gone online and I

think they call it, Facebook?
A: Yes, sir.

Q: And communicated with -- with Brooke Gasque?
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A: I have.

Q: And you®ve had some unkind things to say about Roger,
haven t you?

A: No, I"ve not said anything bad about Roger in a long
time. | mean, we dated, and then we didn"t date. So, there

was a spell there where we weren®t really friendly.

Q: So, you hadn"t said anything bad about him in a long
time?
A: No, 1 mean, we"ve been -- I"ve seen him at the grocery

store, you know, when 1 see him at the grocery store and we
get along.
Q: In 2017, November the 11th, 2017, did you go on Facebook
and say he was an asshole?
A: Yeah, probably did. He could be.
MR. WILLCOX: No further questions, Your Honor.
THE COURT: All right. Redirect?
MR. GRAHAM: No, sir.
THE COURT: All right. You may step down.
Plaintiff can call your next witness.
MR. GRAHAM: Your Honor, we call Roger Herrington, 1l to
the stand.

THE COURT: All right.

CLERK: If you"ll raise your right hand, left hand on the

Bible.
ROGER DALE HERRINGTON, 11, HAVING
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BEEN DULY SWORN TESTIFIES AS FOLLOWS:

CLERK: Thank you. You may be seated.

Just state your fTirst and last name for the record.

MR. HERRINGTON, Il: Roger Dale Herrington, 1I.
DIRECT EXAMINATION OF ROGER DALE HERRINGTON, Il BY MR. GRAHAM:
Q: Roger, where do you live?
A: I live at 2222 Joyner Swamp Road, Galivants Ferry in

Horry County.

How long have you lived there?
Since 1996-97.

Okay. How old are you?

I*m 54 years old.

Are you married?

No, sir, I1°m single.

Do you have any children?

Yes, sir, | do; 1 have two.

How old are your children?

> O » O » O » O » O

I have one daughter, Sally, that"s 17; and 1 have one
daughter, Ava, that is eight months old.
How far did you go in school?

I graduated high school.

I enjoy pretty good health.

Q
A
Q: And what"s your health like?
A
Q Pretty good health?

A

Yeah, as far as I know. |1 haven"t been to the doctor
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since 2005.

MR. WILLCOX: Your Honor, we"d ask the witness to speak
up, please?

THE COURT: All right. Please speak in the microphone.
Thank you.
A: Okay .
BY MR. GRAHAM:

Q: Do you know the defendants iIn this case?

A: Yes, sir; | do.

Q: Tell the jury how you know them?

A: They are my mother and my father; 1"ve known them all my
life.

Q: Okay. And do you know where they live?

A: They live on Joyner Swamp Road in Horry County, in Aynor
-- Galivants Ferry.

Q: And what do your parents, at this time, do for a living,
sir?

A: They"re retired.

Q: They"re retired?

A: Yes.

Q: Okay. Retired from what?

A: Well, dad got in a wreck in "99 and was permanently
disabled. He draws a social security check. My mother
retired from Herrington®s LLC.

Q: Okay. And what did your dad do prior to his getting
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hurt?
A: He worked -- he owned Herrington®"s LLC.

Q: Okay. And what"s Herrington LLC; what"s that about?

A: It was a family business. It was -- Dale Herrington
started the business around 1985 and it was Dale Herrington®s
septic tank and land clearing iIs what the name of It was. And
-- and ---

Q: And what did you do?

A: I mean "85.

Q: After high school, what did you?

A: I helped them some and then I went to work for Allied

Signal, and then I helped them a little bit throughout the

years.
Q: And did you eventually go into business by yourself?
A: Yes, sir, | have a business, AAA Septic Tank and Land
Clearing.

Q: Okay. So, your father had a business that did land
clearing and septic tank and stuff like that?

A: Yes, sir.

Q: Take a look at what"s been previously marked as
Plaintiff"s Exhibit Number 1 and 1 ask if you can identify
that, sir?

A: Yes, sir; that®s one of my daddy®s business cards.

Q: Okay. And that"s when your dad was in the business of

septic tank, land clearing and doing all of that?
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A: Yes, sir.

MR. GRAHAM: Your Honor, 1°d like to have this entered
into evidence as Plaintiff"s Exhibit Number 17

THE COURT: Any objection?

MR. WILLCOX: That"s the business card?

MR. GRAHAM: Yes.

MR. WILLCOX: No objection, Your Honor.

THE COURT: All right. Plaintiff"s Exhibit 1 admitted
into evidence without objection.

PLAINTIFF"S EXHIBIT NUMBER 1

ADMITTED INTO EVIDENCE

BY MR. GRAHAM:

Q: You worked with your dad in this business at some point
in time, Mr. Herrington?

A: Yes, sir. 1 did not work with him before 1995 iIn the
business. I worked other places. He had already started this
business under Dale Herrington Septic Tank and Land Clearing.
I started in "95 with him, at the end of "95, and then we made
an agreement between me and Dale and Eunice Herrington.

Q: Okay. Before we get to the agreement, what were you
doing during this period of time right before the agreement?
A: I was helping him run his -- doing septic tanks and stuff
and doing my septic tank business, too.

Q: You had a septic tank business as well?

A: Yes, sir, 1 did. 1 was licensed under Herrington -- AAA
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Septic Tank.
Q: Take a look at what®"s been previously marked as Plaintiff
Exhibit Number 2 and I ask you if you can identify that?
A: Yes, sir; it"s one of my business cards.
Q: Okay. And that"s the business you were in before you and
your dad got together?
A: Yes, sir.

MR. GRAHAM: Okay. Your Honor, I1°d like to have this
entered Into evidence as Plaintiff Exhibit Number 2?

THE COURT: Any objection?

MR. WILLCOX: No objection, Your Honor.

THE COURT: All right. Plaintiff"s Exhibit 2 admitted
into evidence without objection.

PLAINTIFF"S EXHIBIT NUMBER 2

ADMITTED INTO EVIDENCE

BY MR. GRAHAM:

Q: Okay. Now, what did you do when you worked as AAA Septic

Tank business; what did you do?

A: I put in septic tanks. When I done bids, collected money
for jobs.

Q: Okay. Now, at some point in time, you and your dad got
together -- or you and your dad and your mom got together

about an agreement?
A: Yes, sir. We made an agreement at the end of "95.

Q: Where did -- where were you when the agreement was made
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or first talked about?

A: We were in their house sitting in the living room. They
brought me In to make this agreement with me. They said they
wanted to talk with me, so | did, and we sat down there and we
talked. Dad said, Momma -- dad was always the leader of
everything, he was just head of the household. He said at the
end of 10 years, start this In "95 -- iIn "96, that the
business will be yours and you"re to be working with me side
by side doing everything that I do, and at the end of the --
at the end of the 10 years, the business is supposed to be
turned over to you and I1°11 --—-

Q: We"ll get into the terms iIn a minute. 1 want to know,
did your business continue?

A: Yeah, we were together and then we merged the business
together at that time.

Q: So, you guys worked your businesses together?

A: Yes, sir.

Q: Okay. And when you brought the business together, what
was your -- what was -- the business that you brought
together, what was it to be called?

A: Herrington®s -- Herrington®s is what it was, Herrington®s
Septic Tank and Land Clearing.

Q: Okay .

A: With an S, apostrophe S.

Q: Okay. And that represented both you and your dad?
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A: Me and dad together, yeah.

Q: Now, tell me about the terms of the agreement; what was
the agreement terms?

A: The terms of the agreement was that 1 was to work side by
side with him in the field, helping him to do whatever
maintenance or whatever, and at the end of the 10 years, the
business was mine. Mom was to run all the office, pay the
bills, do insurance, and do any running around, whatever
needed to be done, that was what her job was, and mine and
daddy*s job was to go out and do work and bid jobs and do the
labor.

Q: Okay. And when was that?

A: That was i1n the end of 1985 -- 1995 and then i1t was to
start in "96 and run for 10 years.

Q: Okay. Did you guys, you, your mom, and your dad, each of
you get into your roles and start to work at that time?

A: Yes, sir. Yes, sir, we did.

Q: And that was the beginning of "96 or "957

A: 95, that"s when they sat me down and talked with me
about 1t. They talked -- that next Sunday, we had dinner at
my house and that"s when they told Chelley what was going on,
my ex-wife, Diana Michelle.

Q: Okay. And what did they tell Chelley, basically the
terms that you just told us about?

A: Talking about the terms of what we were -- yeah.
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Q: Okay. Now, so you guys actually started to work; i1s that

right?
A: Yes, sir; we went to work together.
Q: IT you™ll take a look at what"s been previously marked as

Plaintiff"s Exhibit Number 3 and I ask you if you can identify
those two i1tems?

A: Yes, sir, these are business cards we had through the
years.

Q: Okay. And -- and ---

A: When we joined together.

Q: After you put your business together, those are the

business cards?

A: Yes, sir.

Q: And what were the business cards?

A: It says Herrington®s Septic Tank and Land Clearing.

Q: And whose name -- whose names are on those business
cards?

A: My name and dad®s name, Dale Herrington is on them, and
then -- on both cards. My phone number for my business number

was on there and then just the Herrington®s LLC number.

Q: And those were prepared after you guys merged your
business?
A: After we merged, after we made the agreement.

MR. GRAHAM: Your Honor, 1*d like to enter this into

evidence as Plaintiff"s Exhibit Number 3?
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THE COURT: Any objection?

MR. WILLCOX: No objection, Your Honor.

THE COURT: All right. Plaintiff®s Exhibit Number 3
admitted into evidence without objection.

PLAINTIFF"S EXHIBIT NUMBER 3

ADMITTED INTO EVIDENCE

BY MR. GRAHAM:

Q: So, Mr. Herrington, you and your dad started to work?
A: Yes, sir.
Q: Okay. Now, was there ever anything written down about

your agreement?

A: No, sir; there was never a written agreement, because it
was father and son and I had had their house and everything in
my name at one time, and then when they asked me to, 1 would
sign it over. | mean, they just asked me -- I mean, that"s
the kind of relationship we had, love for mother and father,
and there was no reason for a written agreement because I
didn"t think they would not honor the agreement.

Q: Okay. And did you honor the agreement?

A: Yes, sir; 1 honored the agreement. 1In 1999, dad got in a
wreck on 905 and wasn®t able to fulfill his obligations of
being able to work it.

Q: Before -- before you get to 1999, right?

A: Yes, sir.

Q: Did you go to work for Herrington®s?
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A: Yes, sir.

Q Okay. Did your dad go to work for Herrington®s?

A: Yes, sir.

Q: So, both of you guys went to work; is that right?

A Yes, sir.

Q: Tell -- give us a flavor of what kind of work each of you

did at Herrington®s before your dad got in the wreck?

A: We done everything together; we worked out in the field,
we done maintenance, we done repairs, we done bids, everything
-- everything out there in the aspects of doing the work, we
done as far as running a business.

Q: So, you guys worked side by side?

>

Yes, sir, we worked side by side every day.

Q: Okay. How long were your days?

A: Ten hours to 14, 16, whatever it took to finish. The
minimum I would actually work on the job was 10 and then I1-°d
have to do the running around, bidding and stuff, but actually
we worked 10-hour days every day.

Q: And 1 assume Mr. Herrington was right there with you
doing what you were doing and -- and the length the days and

A Yes, sir.

Q: So, you guys started the agreement as agreed to?
A: Yes, sir.

Q

Okay. Now, Mr. Herrington got in an accident?
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A: Yes, sir; he got In a wreck In "99.

Q: What happened?

A: A man pulled out in front of him and he T-boned him and
he was permanently disabled after that and unable to fulfill
any field work. He was paralyzed from the neck down for a
little while and then he can"t feel anything hot or cold and
he can*t tell what he®s stepping on, so he couldn®t go out in
the field. And they said one more fall and he could -- he had
a spinal injury and he could be permanently disabled and
paralyzed from the neck down.

Q: Okay. And has Mr. Herrington done any work in the
business since then in terms of the labor that you guys were
supposed to be doing?

A: The time 1 was there, he done no physical labor at that

time afterwards.

Q: Okay. Now, you were to work in the business for 10
years?

A: Yes, sir.

Q: And then the business would be turned over to you?

A: Yes, sir, at the end of 2006, the business was supposed

to be turned over to me and I was to give them $500 a week
until the day they die. |If Dad died first, it would go to
Mom; 1f Mom died first, it would still go to Dad.

Q: So, you were to work for 10 years and the business was to

become yours ---
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A: Uh-huh, (affirmative response).

Q: -—- and you were to pay your mom and your dad?

A: Yes, sSir.

Q: Okay. That was the long-term view whenever you took the

business over?

A: Yes, sir; that was the long-term view.

Q: What was the agreement before the 10 years were up; what
was to happen then?

A: That was the agreement, that all money -- I would get a
paycheck and they would get all the proceeds of the business.
Q Did you get a paycheck?

A Yes, sir.

Q: Okay. And how long did you get a paycheck?

A Till 2012.

Q Okay. Now, your mom and your dad were to get the profits
from the business?

A: Yes, sir; they got all the profits of the business.

Q: Did you ever look at the books or inquire about the
profits?

A: Yes, sir, 1 inquired about the books and then when 1
inquired ---

Q: During the 10 years, did you ever ---

A: No, during the 10 years, no, 1 didn"t.
Q: Why not?
A: Because the -- well, 1 knew that we were making money --
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I knew we were making money, and during the 10 years, i1t was
none of my business. The books were not mine to be into for
10 years. The books -- that was their business.

Q: Did you disturb them In any way whatsoever with respect
to what was paid or what was not paid or anything of that
nature?

A: No, sir; 1 did not.

Q: What did you do?

A: I done everything in the field. |1 done -- done the jobs,

bid the jobs, collected the jobs, and turned the money over to

Mom.

Q When -- whenever you —--

A And 1 done some ordering.

Q: I"m sorry?

A I done maintenance, repair bills, and some ordering.

Q And when your dad got sick, was he side by side helping
you then?

A: No, sir; he was unable to.

Q: And how long was your dad out of commission from the

automobile wreck?

A: He has been permanently disabled since 1999.

Q: Okay. Well, was he in the hospital like a certain period
of time?

A: Yeah, he was in the hospital for a while. 1 don"t -- 1

can"t remember exactly how long. It was down in Charleston.
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I would work during the day and then I would drive down at
night.

Q: Okay .

A: And 1°d stay at night so Mom could get a break, and then
I would come back home and go to work.

Q: And your mom maintained the business and the

administrative stuff?

A: Yes, sir.
Q: Did the business have an office?
A: Yes, sir.

Q: Okay. Where was the office?

A: It was 2737 Joyner Swamp Road in Mom and Dad®"s house.
Q: Okay. Did the business have any other land?

A: Yes, sir. It had land at 2219 Joyner Swamp Highway.

Q: And what was that land used for?

A: For septic tank forms, equipment, and storing the
materials.

Q: Okay .

A: Storing equipment on it.

Q: Now, did you work for the full 10 years?

A: Yes, sir; | did.

Q: And at the end of the 10 years, did you request your
parents turn the business over to you?

A: At the end of 10 years, my mom come to me and said, 1

need to leave the business In my name for social security
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purposes, If you don"t mind. And I told her, I said that"s
fine with me, because, 1 mean, basically 1°d taken -- 1°d
worked side by side with my mom and dad and made sure they
were taken care of all my adult life up until 2013.

Q: Now, when the agreement started out, you were getting
$500 a week?

A: Yes, sir.

Q: Did that change?

A: Yes, sir, it went up to a total of $800 due to the fact
that 1 was doing all the work and 1 was using my personal
vehicle to go bid jobs, do jobs, and was letting people drive
it on the job site -- on the job site, I was just using my

vehicle and stuff and that"s what 1 got raised to $800 a week.

Q: Okay. What do you mean when you said 1 was doing all the
work?
A: I was doing all the physical labor. Dad was unable to

fulfill his obligations under the terms of the agreement that
-- he couldn®"t do any physical labor; he was permanently
disabled. It took him a while to be able to learn to write
his name and stuff and learn how to walk. But he -- like 1
said, he has no feelings in his hands, hot or cold, and no
feelings on his feet to be able to tell you if he"s stepping
on solid ground or unlevel ground, he would fall -- he would
fall if he steps on unlevel ground and it was a danger to his

health because he could fall and, with his damage to his neck
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with the spinal damage, he could paralyzed from the neck down
at any time if he fell.
So, you did all of the labor?

Yes, sir.

Q

A

Q: Your mom did all the books?

A That"s the way i1t always was.

Q And your dad was really the boss man?

A Yeah, he -- he sat in the chair and he would do books or
do ordering and stuff like that, and he would call and check
and say what you doing and stuff like that right there and
coordinate. He ask me what I*m doing; what was | gonna do
next and stuff like that.

Q: Okay. And who did -- who did the bids; who would write
up the bids?

A: I would go to the customer and meet with the customer,
and then Mom and Dad -- Mom and Dad would go over there and
write up the bids, but 1 would go ahead and tell them what the
bill would be and stuff. And sometimes, Dad would give bids
over the phone to people.

Q: Okay. Who collected the money?

A: Ninety-nine percent of the time, 1 did.

Q: And when you collected the money, what did you do with
the money?

A: I give it to my mother or either to Dad and they put it

in the bank account.
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Q: Okay. And you had nothing else to do with the money
after that?

A: No, sir, nothing.

Q: Okay. Now, in 2006, did you go to your mom or did she

come to you?

A: She came to me.
Q: Okay. And what was her request of you?
A: To leave the business alone because she needed to put --

pay more social security so she could draw more at the end of
the time. So, she needed to put a few more years into iIt.
Q: Okay. And you agreed to do that?

A: Yes, sir; 1 did.

Q: Okay -
A: I told her that was fine; just leave i1t in her name and 1
would just -- the business was a total -- the business was

mine and the only thing that was different other than is it
just was not signed over to me. |1 done all the work still and
I even borrowed money for the business and made sure

everything was solvent.

Q: Okay. Were there arguments by you and your mom about the
business?
A: Me and Mom never argued about the business. More or

less, Dad, because Dad had a way of things he wanted things to
be done and everything -- he thought everything ought to be

done his way, and there®s only one way and that was Dale”s
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way. And me, I have a way | do things, and cause my way
wasn"t doing it the way he was doing it, we butted heads a lot
because I"m basically the same way. Whatever | feel
comfortable with, that®"s the way 1 want to do It and -- even
1T 1t may seem wrong to him but 1t felt right to me, so I
would do 1t the way 1 do i1t because 1 was doing all the work
and stuff.

Q: Okay. Would you guys argue about personal stuff or
business?

A: They kind of told me who 1 -- they didn*"t like who 1 was
with at any time 1 was with. They didn"t like my wife, didn"t
like my girlfriends, but most of the time It was about
business about what 1 didn"t do -- what he wanted me to do
different. 1 mean, 1 always worked every day, so I didn"t --
I worked six, seven days a week. 1 mean, I never laid out of
work. I worked every day at least 10, sometimes 14 to 16
hours, jJust according to whatever it took to do that work, 1
done, because it was my business or going to be my business.
Q: Okay. At some point in time, did you learn that things
were getting cold between you and your dad about turning the
business over?

A: 2012, things started going south. 1 was to get $800 a
week, and I think 1 got $800 a month, a total of $10,600 that
year, and 1 was not getting my pay. The economy was down, but

I wasn®t getting my pay and I was fussing about it. They were
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spending money and they were telling me i1t was for business,
but they were also handing out to my nieces and buying mobile
homes and stuff for them and that"s what really sealed the
thing. When 1 wasn"t getting a paycheck, they were buying
mobile homes for my sister -- for my niece to live instead of
-- and 1 told them, 1 want to see the books. This was on
Friday in January 2013, and I think 1t was that following
Monday 1 come there, | said we"ll just discuss this Monday and
you would"ve thought that I had stolen from them. But anyway
Q: Was that the first time you had ever requested to see the
books or talk about the profits?

A: Yes, sir, that was the first time 1°d ever asked about
the books and seen the profits, talking about the profits.

Q: Okay. And what happened that Monday?

A: That Monday morning, | come to work like 1 normally do
and went in the office to get a check to go get something and
the door on the house had been changed -- the locks on the
door of the house had been changed, and he opened the door and
told me to wait outside. Dale Herrington opened the door and
told me to wait outside.

Q: Did you wait?

A: Yes, | did. Well, 1 went uptown to get some parts and |
waited outside for him outside.

Q: Okay. And what happened after that?
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A: He come out In a agitated state, cussing and fussing
about me being late to work, because 1 carried my daughter to
school that morning in Conway. And 1 told him, 1t didn"t make
no difference what time 1 come in, i1t was my business, I
wasn®"t punching a timeclock. And then when I said that right
there, i1t escalated into a verbal argument and he, iIn a
forceful way, made me get off the property.

Q: And did you leave the property?

A: Yes, |1 did.

Q: Now, was there -- was there any discussion about getting
rid of the business before that day?

A: Yeah, he come in August and asked -- said he was selling
the business and I looked at him and laughed and 1 said you
can"t sell what ain"t yours. And he told me to find another

job. And I looked at him and I says I"m not going nowhere,

this is mine. | mean, 1°ve already worked out -- It"s just a
formality.
Q: Did he talk to you about how much he was going to sell

the business for?

He was offered $250,000 for the business.

Okay. Did he tell you who the buyer was?

Yes, my baby brother, Keith Herrington.

Okay. And what was your response to that, basically?

You can"t sell what ain"t yours.

o r»r O r» O r

Okay. And what was your dad"s response to that?
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A: He got mad and walked off. And then later on, he had
another discussion, he said I want you to split the business,
the land clearing business with your brother.

Q: I*m sorry, say that again.

A: He got mad and walked off. A few weeks later, he told me
he wanted to give half the business to my brother, the land
clearing, the trackhoe, and dump truck, the triaxle dump
trunk; he wanted to give him that. And 1 told him I*m not
giving him my business. That"s just crazy. He was just
making every -- just acting totally out of the norm for that.
Q: Okay. Just, just to clarify things, you and your dad

were doing septic tank and land clearing, right?

A: Yes, sir.
Q: And what was your brother doing?
A: He"s got Herrington®s Mobile Home Service, and that"s

what he done the whole time.

Q: What would he do in that business?

A: He set up mobile homes and transported mobile homes.

Q: Okay. And that"s the same person that your dad wanted to
sell the business to for $250,0007?

A: Yes, sir. Yes, sir.

Q: And is that the same person that your dad wanted you to
give half of the business to?

A: Yes, 1t 1Ss.

Q: And you refused to do that?
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A: Yes, | did.

Q: And then things just got worse and worse?

A: Just got worse and worse until the day I asked for my
books because | was not getting paychecks. They had spent it
extravagantly at Christmas on the family, except 1 got a pair
of work gloves and hand tools, and I just said, you know, 1%ve
had enough. 1 need to know what®"s what with my business,
because y"all have run rampant with 1t and 1"m not getting a
paycheck and 1*m doing all the work. And so, | started -- 1
asked for the books and that®s when that happened.

Q: Okay. During the time that you worked, did the business
acquire any equipment?

Yes, sir; we did.

When 1 say business, 1"m talking about Herrington®s now?
Yes, sir.

It acquired some equipment?

Yes, sir.

o » O » O @ r

Take a look at Plaintiff®s Exhibit Number 4, and 1 ask
you if you can identify this?

A: Yes, sir. This is a list of the equipment we had.

Q: And who prepared that list?

A: I prepared that list after he -- after he run me off at
knifepoint and told me to get off his property.

Q: Okay. And you have some values indicated to -- to that

list?
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A: Yes, sir, I ——-
Q: Who put those values on i1t?
A: The John Deere place, the Chevrolet place.
MR. WILLCOX: Object, Your Honor. 1 don"t think he can
testify to that. 1 believe that®s hearsay, Your Honor.

THE COURT: He can testify as to what he thinks the
values are, but he can"t testify as to what somebody else told
him.

BY MR. GRAHAM:

Q: Okay. Who placed those values on i1t?
A: At the time of the separation, | looked up what the price
of equipment was. | looked at each one of the pieces of

equipment and 1 went with the lowest ---
MR. WILLCOX: Your Honor, objection, on hearsay grounds.
THE COURT: Overruled. Go ahead.
A: I looked 1t up and these were the prices that were listed
on the vehicles: 200 Hitachi LLC was worth $50,000; the 70-
tank Kodiak Chevrolet truck to haul tanks was worth 18,000;
the New Holland bulldozer DC100, with the amount of hours on
it and all, is worth 45,000; the Hudson 10-ton trailer that we
pulled the equipment on was worth $6,000; the Chevrolet dump
truck C85 triaxle was worth $14,000; the Bethlehem septic tank
forms, eight septic tank forms, were worth a total of $16,000;
a New Holland backhoe LB75-2 was worth 45,500. Then we bought

an International dump truck, the International dump truck was
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a 4300, 2005, it was worth $28,000; the two-ton Interstate --
a 12-ton International state trailer was worth $28,000; the
lowboy trailer, Birmingham trailer, gross 59,600 pounds, it

was worth $3,800. That"s where | got the amounts for

everything.

Q: And you were familiar with those pieces of equipment?

A: Yes, sir; 1 run them every day.

Q: And those were purchased during the time that you worked
for -- you worked with Herrington, expecting those i1tems to be

yours at the end of the period?
A: Yes, sir.
Q: Okay -
A: We bought them and 1 worked every day to pay them off.
MR. GRAHAM: Your Honor, 1°d like to enter this iInto
evidence as Plaintiff"s Exhibit Number 47
THE COURT: All right. Plaintiff"s Exhibit 4 admitted
into evidence over defendant®s objection.

PLAINTIFF®"S EXHIBIT NUMBER 4

ADMITTED INTO EVIDENCE

BY MR. GRAHAM:

Q: Now, Mr. Herrington, you -- you left all of that
equipment with the business when you left?

A: Yes, sir; 1 had no choice. The very next day after he
run me off at knife point, 1 went up to the truck and got my

-—- which we had arguments before. 1 went there and got some
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tools out of the triaxle dump truck and went back to my house
to work on my -- my truck. At that time, the Horry County
Police came to my house and handcuffed me and was going to
arrest me for stealing tools out of the triaxle dump truck.
And, Archie Mack stepped up and told them that he watched me

MR. WILLCOX: Objection, Your Honor, to what somebody
said.

THE COURT: Okay. Sustained. You can"t get into what
somebody else said unless they“"re here to be cross examined.
A: Well, he"s i1n heaven right now, so he ain®"t gonna be able
to be cross examined. Okay. Well, the police officer had me
in handcuff and then an eyewitness came there and said
something that got me released.

MR. WILLCOX: Objection again, Your Honor.

THE COURT: No, 1711 allow him to say that.

BY MR. GRAHAM:

Q: Now, you mentioned earlier that you were supposed to be
paid $800 a week and you got $800 a month?

A: Yes, sir. In 2012, I got a total 12 payments that whole
year.

Q: Okay. Was that the last -- your last year with the

business?
A: Yes, sir; It was.
Q: Okay. Do you know how much money you are owed based on
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your labor and was not paid for by your parents during that
period?

A: $31,000 1 was not paid that year.

Q: Okay. And -- and how did you arrive at the $31,000?

A: Cause at $800 a month comes -- $800 a week comes up to
$41,600.

Q: Okay. By the way, how much was the value of the
equipment totally that you left with the business?

A: The value of the equipment equaled up to $250,000, but
there was also a building on the land that they sold, went
with 1t, that 1 had purchased that Lee Brothers had moved over
there for me, a one-room schoolhouse that we put over there
that | purchased for $4500 and I had to pay for it to be set
up and vinyl*d. There was hand tools that was also -- and air
tools and stuff that 1 had bought that 1 had left with the
business.

Q: Okay, sir. Did you ever borrow any funds to keep the
business going?

A: Yes, sir. During the time when things were slow and 1
needed funds, 1 borrowed funds from Anderson Brothers Bank and
everything was paid back through from the business account
from Herrington®s LLC.

Q: And were you supposed to do that?

A: Yeah, 1t was my business.

Q: Okay.

100






© 0 N oo o b~ w N P

N N NN NN P B R R R R R R R
aa A W N P O © 00 N oo o A W N +—» O

Herrington v. Herrington - 2018-CP-26-00789 81
ROGER DALE HERRINGTON, Il - DIRECT BY GRAHAM

A: The only thing after 2006 was, | was to leave 1t —-
things was not signed over to me. Momma could use i1t for
social security purposes to file taxes, and that"s the only
thing that didn"t get signed over. But the business was mine
in 2006, because 1 did honor them -- done above and beyond and
honored the agreement we had.

Q: Okay. With respect to the equipment, did the equipment
have titles or anything like that?

A: The trucks had titles. Some of the equipment didn®t have
-- the backhoe doesn®"t have a title. 1 mean, you just have a

bill of sale or something like that for, but that"s the way it

was.
Q: And whose names -- whose name were those titles In?

A: They were R. Dale Herrington®s. Everything was always in
Dad"s name from day one, from the start -- from start to
finish.

Q: And at some point In time, did you expect everything to

be In your name?

A: Yes, sir, that was -- that was the agreement that
everything was supposed to be In my name.

Q: Okay. Take a look at what"s been previously marked as
Plaintiff Exhibit Number 5 and I ask you if you can identify
that?

A: Yes, it"s a loan I had at Anderson Brothers Bank. It"s

another loan that I had at Anderson Brothers Bank. Here"s
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another loan that 1 had at Anderson Brothers Bank.

Q And what were those loans for, sir?

A For working capital.

Q: Working capital?

A Yes, Sir.

Q Now at the time that you took out those loans for working
capital, was your dad drawing any income?

A: He was drawing a social security disability check and Mom
and Dad had full run of the business account for Herrington.
Q: And that was in accordance with the original agreement?
A: It was according to the original agreement, but like I
said, In 2006, Momma asked me to do it, and I was living good
so | was always taking care of them. The point of coming to
work and working with Dad the whole time was 1°ve always
worked with Mom and Dad. Even iIn high school, I%ve always
made sure working side by side with them. Even when 1 worked
at other places, I would work and help them out. It"s always
been a family tightknit group. But things changed as -- after
Daddy got in the wreck and had the heart surgery, he -- things
got changed. The more medication he"d take, the worse things
got.

Q: You®"re not asking for this back; you®re just trying to
show that ---

A: I*m not asking for that back, because that business was

mine and it was paid back through my business. It"s just -- |
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mean it"s already -- 1t"s been paid for; It was mine and paid
for already. I1™"m not asking for that back.

MR. GRAHAM: Your Honor, 1°d like to have this entered
into evidence as Plaintiff Exhibit Number 57

THE COURT: Any objection?

MR. WILLCOX: No objection, Your Honor.

THE COURT: All right. Plaintiff®s Exhibit 5 admitted
into evidence without objection.

PLAINTIFF"S EXHIBIT NUMBER 5

ADMITTED INTO EVIDENCE

BY MR. GRAHAM:

Q: Okay. Mr. Herrington, after -- after you were made or
required to leave your dad"s property ---

A: Yes, sir.

Q: -—- did you write him a letter asking that the contract
be honored?

A: I had a verbal agreement and | asked him to and then I
wrote him a letter, and he told me that I didn®t have a leg
Q: Mr. Herrington, take a look at Plaintiff -- what"s been
previously marked as Plaintiff"s Exhibit Number 6, and 1 ask
you, sir, if you can identify that?

A: It"s a letter 1 wrote telling him to honor the agreement,
since he wouldn®"t honor the agreement.

Q: Well, now 1 don"t think they can understand you, sir.
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A: Yes, Sir.

Q: You want some water?

A: Just give a second to catch my breath. Yes, It°s a

letter I wrote to them, telling that we had a verbal agreement
in "95 and 1 had worked the 10 years -- | had worked the 10
years out and done everything 1 was supposed to do and took
care of them like 1 was supposed to. And 1 told him, since he
was keeping me from my business, that I needed to be paid my
money and -- and when they got -- not to borrow any money or
sell anything because they didn"t have the right to 1t, i1t was
mine. And when he decided to try to come to his senses,
basically he could pay me what 1 told him 1°d pay him now and
I*d take the business back and pay him what 1 told him.

MR. GRAHAM: Your Honor, I1°d like to have this entered
into evidence as Plaintiff"s Exhibit Number 6?

THE COURT: All right. Any objection?

MR. WILLCOX: Let me look at that exhibit, please.

No objection.

THE COURT: All right. Plaintiff"s Exhibit Number 6
admitted into evidence without objection.

PLAINTIFF"S EXHIBIT NUMBER 6

ADMITTED INTO EVIDENCE

BY MR. GRAHAM:

Q: Mr. Herrington, is there anything that you guys agreed to

back In 1995 that you were supposed to do with regarding the
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agreement you had with your parents, iIs there anything that
you know of that you did not do?

A: No, sir. | did everything I was supposed to and then
some.

Q: Do you know of anything that your parents agreed to do
that they did not do?

A: Other than Dad being physically unable to do his part,

Q: Okay. Did they turn the business over to you as agreed?
A: No, they never did.
Q: Okay. Do you know what happened to the business?
A: It was sold to my brother.
Q: Sold to your brother?
A: Yes.
Q: Okay. Did you have an occasion to search the records to
determine what happened to Herrington?
A: Yes, sir. | searched the records and i1t said that
Herrington®s LLC was never iIncorporated.

MR. WILLCOX: Objection, Your Honor, I don®"t believe
that"s proper. 1 think that"s hearsay.

THE COURT: Overruled. He said he searched the records;
111 allow it. Go ahead.
A: Yes, sir, | searched the records and it was never
incorporated.

BY MR. GRAHAM:
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Q: Okay. Herrington®s, as far as you"re concerned, was
never incorporated?

A: Yes, sir.

Q: What about Herrington®s LLC?

A: Never was iIncorporated.

Q: Okay. The business with your dad was never incorporated?
A: No, sir; it never was.

Q: Okay. Was the business with your brother incorporated?
A: Yes, sir. When my brother bought the business, it was
Iincorporated.

Q: And what was it called?

A: Herrington®s -- Herrington®s —---

Q:  LLC?

A: Herrington®s LLC Since 1989.

Q: Take a look at what"s been previously marked as

Plaintiff"s Exhibit Number 7 and 1 ask you to take a look at

that, sir. Tell the jury what it 1is.

A:

It is State -- State Registered Agent form says

Herrington®s Since 1986, LLC.

> O » O »r O

Okay. Herrington®s Since 19867

Yes, sir.

And is your brother®s name on that?

It says -- yes, Keith Herrington.

Okay. Now, Herrington®s Since 1986 had to involve who?

Had to involve Dale.
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Q: Where did 1986 come from?

A: I have no idea, because he wasn"t in business iIn 1986; it
had to come from Dale Herrington, because he wasn"t in
business in 1986. He was working for either the state or the
county at that time.

Your brother was?

My brother was.

So, you think the 1986 was associated with your dad?
Yes, sir; 1 know it was.

Herrington®s LLC?

Yes, sir.

And that"s been incorporated?

> O » O » O » O

Yes, sir.
MR. GRAHAM: Your Honor, 1°d like to have this entered
into evidence as Plaintiff"s Exhibit Number 77?

THE COURT: All right. Any objection?

MR. WILLCOX: No objection.

THE COURT: All right. Plaintiff"s Exhibit 7 admitted
into evidence without objection

PLAINTIFF"S EXHIBIT NUMBER 7

ADMITTED INTO EVIDENCE

BY MR. GRAHAM:

Q: Mr. Herrington, you think your mom and dad did not live
up to the agreement that you guys had?

A: Yes, sir. They did not honor the agreement we had.
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Q: You think they breached the agreement?

Yes, sir. They breached the agreement.

Do you think the breach of the agreement was intentional?
Yes, sir.

You think he meant to do i1t?

> O » O >

Yes, sir; he meant to do it.

MR. WILLCOX: Objection, Your Honor, 1 don"t think he can
testify what somebody meant to do.

THE COURT: Overruled. 1711 allow i1t.

Go ahead.

BY MR. GRAHAM:

Q: Do you think he meant to breach the agreement?

A: Yes, sir; 1 know he meant to breach the agreement.

Q: And did you try and give him a way out all of this and --
and keep the relationship intact with your parents?

Yes, sir; 1 did.

And that didn*t work?

No, sir; it did not.

You think they owe you?

> O » O r

Yes, sir. | think they owe me for what -- for the
equipment, the price of the equipment; yeah, 1 do.

Q: And is that what you"re asking the jury to give you?

A: The business was worth more -- the name, you can"t sell a
name, but you can sell a name due to the fact of the way 1 --

I had a high integrity rate, even when I -- I have a high
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integrity rate. The business -- the assets were worth more
than what 1"m asking, and the business was worth more than
what I"m asking. It"s not fair to me but I"m trying to be as
fair as | can and a son to my father and mother, because I

always took care of them. That was what I tried to do when 1

worked the whole time and done everything | done. |1 didn"t do
anything -- there was no -- there®s still no malice In my
heart toward them. 1 just done what 1 was supposed to do and

I just wish they had done the same thing.

Q: So, what are you asking this Court for?
A: I"m asking for the Court for $250,000 for the price of
the equipment, and that ain®"t even all of 1t. 1 mean, the

land and all that just ---

Q: How old were you when you went to work iIn this business?
A: I was 30 years old.

Q: And how old are you now, sir?

A: I"m 54 years old. 1 worked 16 years for that business

and walked away and was run away at knife point with nothing.
A paycheck that I did not get a whole paycheck that whole year
and walked away with nothing; no equipment, no retirement, no
nothing.
Q: Thank you, sir. That"s all the questions | have of this
witness.

THE COURT: All right.

Cross examination?
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MR. WILLCOX: Thank you, Your Honor.

CROSS EXAMINATION OF ROGER DALE HERRINGTON, 11, BY MR.
WILLCOX:
Q: Mr. Herrington, you say that you had a separate business,

AAA Septic Tank Service?

A: Yes, sir; 1 did.

And you were running that business ---
From my house.

From your house?

Yes, sir.

Was that iIn -- after 19957

I"ve had a license since 1995.

o r» O r» O 9 O

But you were running that business and making money
running that business?

A: Yes, sir.

Q: Were you using equipment from Herrington Land Clearing
and Septic Tanks?

A: I rented equipment, and I paid Dad for the equipment,
too, on that right there.

Q: You had your own business at the same time, and I assume
you were making money in that?

A: We were doing -- yes, sir, at "95.

Q Okay.

A: And 1 was working for him in "95.

Q

And you say that this -- this agreement was reached in
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19957

A: At the end of "95; yes, sir.

Q: And in 10 years, the business was gonna be yours?

A: Yes, sSir.

Q: And in 10 years, that didn®t happen, did i1t?

A: No, sir; i1t didn"t.

Q: Okay -

A: Because I let -- my mother come to me and she asked me to
let it stay in her name and that®"s love for a mother, 1 did
it.

Q: How did i1t have anything to do with social security?
A: Because she said out of her own mouth, sir, that she

needed the business to stay in her name and to be able to pay
social security so she could pay the max, so she could get the
max when she got retired.

Q: Well, how did whoever owned the business have anything to

do with her getting wages and social security paid? Explain

that to me.
A: well, at that time, | was making money and didn"t want --
at that time, 1 was working and didn®"t care about i1t being put

in my name right then because everything was good. As long as
they were taken care of, it didn"t make any difference. 1 had
a decent -- 1 had a good salary and 1 was happy and content

with letting them live out the business and taking care of my

momma and daddy, because my momma also had to take care of my
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father because he was disabled.

Q: Not i1n 19957

A: No, sir, in 2006, when me and Mom made the agreement.

Q: Now, when did your relationship with your parents start
to change?

A: Start to change? In 2012.

Q: What about In 1995 after you married the first time to
Diane Herrington? Did you become more aggressive at that
point toward her and toward your mother and daddy?

A: Me and my wife had arguments and we were going through --
after we went through our marriage the first -- no, | didn"t
have any arguments with Momma and Daddy. We argued -- we
worked side by side every day. 1 mean, we would have fusses
in the business and like that right there, but there was no --
I mean, what"s got to do with my job performance? 1 still
worked there until 2012 -- till 2013, 1 mean, I still worked
there.

Q: The part is that you became verbally aggressive and
arguing with your father all the time about how the work was
to be done or not done?

A: No, sir; 1 did not.

Q: Did you get in an argument with your father as to how the
equipment was to be maintained?

A: No, sir; 1 did not. 1In "90 -- you"re telling me iIn "95;

what year are you talking about?
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Q: 1995 forward?
A: Well, there"s a lot of years between 1995 and forward.
You got a specific date that you"re asking me, sir? | mean,

that"s a broad spectrum right there.

Q: Well, during the first marriage with you and Diane ---
A: Uh-huh, (affirmative response).
Q: -—- did you become verbally abusive and physically

abusive with Diane, as she testified to yesterday?

A: Yes, sir.

Q: Okay. Did that aggression carry over to your
relationship with your parents and how to run the business as

far as your father is concerned?

A: I had nothing to say to my mom and dad about how the
business was run until 2006. It was their business.

Q: In 2000 ---

A: In 2006, that was their business and I had nothing to say

about how i1t was run; it was theirs. Other than, when Dad
became unable to fulfill his obligation of work and I had to
step up and take over the whole business, there was arguments
about coming in and about what time and stuff like that right
there, but other than that, nothing.

Q: Are you saying in 2006, it was their business?

A: Until 2006, I had worked the 10 years and the business
was mine.

Q: But nothing was done other than you said it"s my
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business; there was no transfer of titles, no transfer of
deeds, no nothing that would confirm or reflect that there had
been any transfer of the business?

A: 2006, when the business was supposed to be turned over to
me, my mother asked me to leave it in her name and let her do
the taxes so she could pay the maximum for social security.

Q: How old was she then?

A: I have no idea, sir. | can"t tell you how old she is
now. That"s one thing she didn*t really want to tell nobody
what her age was.

Q: Now, in July of 2012, did you sign an agreement between
yourself and your dad?

A: In 2012 -- let"s see, | didn"t sign anything in 2012 and
that was --—-

Q: Tell me if that signature is yours right on the back
page?

A: No, sir; that®"s not my handwriting. 1 don®"t sign my name
like that. And in 2012, the business was mine anyway. So,
why would this have any relevance? 1 didn"t have an agreement
with Dad on Herrington in 2012. |1 had an agreement with
Eunice Herrington. He was unable to -- he was not in the
business -- it was not his business.

Q: So, you deny that this is your signhature on this
handwritten agreement of July 12th?

A: Yes, sir; | do.
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Q: Okay .

A: 2012, like 1 said, 1t was not his business. It was mine
and I had no agreement with Dale Herrington. |1 fulfilled my

obligation with Dale Herrington in 2006.

Q: Let"s go to January of 20137

A: Yes, sSir.

Q: You were with your dad, working on getting heat going in
a mobile home for your niece?

A: I had -- he come out the house working on heat to get
heat for a trailer that Dale and Eunice Herrington bought for
my niece.

Q: Which niece was that?

A: Lacy Falon.

Q: And she was pregnant at that time, 1 believe?
A: Yes, sir.
Q: And ---

A: And 1 did ---

Q: -—- 1"m sorry, go ahead.
A: -—- and I did not do any work that day. 1 went by to go
get a part, and then he come -- like I said, he come out the

house that day. That"s the day that 1 was supposed to go iIn
there and we were supposed to see what was going on with the
bookwork, and I went and got the key -- went to put a key in
the door and he wouldn®t -- it did not work and he told me to

wait outside. And 1 went uptown and got a part and 1 come
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back and 1 sat out there and waited and that"s when he come
out the door of the house.

Q: And did y"all get In an argument over the part?

A: We got In an argument, whether it was the part or not, we

got in a heated argument.

Q: And you became aggressive at that point, didn"t you?
A: Aggressive? In what way are you talking about being
aggressive?

Q: Verbally abusive.

A: Whenever he was cussing me and | was cussing him, yes.
Back then, 1 cussed like a sailor, and he did, too.

Q: But you call him a crippled -- a old crippled white-
headed son of a bitch?

I don"t remember the exact words.

But 1t could®ve been those or something very similar?
It could*ve been anything at that time, sir.

At that time, 1 believe he fired you, didn"t he?

> O » O »

He couldn®t fire me because 1 already owned the business,
sir. At that time, what he did is take a knife out of -- his
Case knife out of his pocket and told me to get the H off of
his damn property and not to ever come back.

Q: And you told him you quit?

A No, sir.

Q: Had you told him you ---

A

I didn"t quit nothing because he run me off at knife
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point at his office property.

Q: Prior to January 2013, on more than one occasion,
wouldn®t you get in an argument and quit?

A: Quit what?

Q: Quit working?

A: That day. 1°d be back the next day. |1 mean, 1 weren®t
gonna sit right there and keep arguing with him.

Q: I*m not talking about January 2013. I"m talking about
times, periods, arguments leading up to January 2013, when you
would quit and leave?

A: I would leave the situation to keep it from escalating.
I*m not gonna sit right there and argue with my dad right on
and on and on. 1%ve never physically hit my dad -- I"ve never
done that. Has he physically hit me? Yes, over and over.
Even when I was adult, yes, that®"s just the type person how he

was raised.

Q: Are you telling me you never physically assaulted your
dad?

A: No, sir, 1°ve never physically assaulted my dad.

Q: And you weren"t charged with assault and battery in the

third degree in the Magistrate®s Court?

A: Sir?

Q In Aynor?

A: Yes, sir; | was.

Q Back in August of 20147?
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A: "147?

Q 20147

A: Wasn®t 1t 20157

Q: August "157?

A Yes, sir; 1 was. That was with Brooke Gasque, but what®s

that got to do with anything with me and Daddy? It was not

anything to do with ---

Q: Weren®"t you charged with assaulting and battering your
dad?

A No, sir; 1 was not.

Q In the third degree?

A: No, sir; 1 was not. | was -- we had an argument ---

Q And do you deny that you pled guilty?

A I pled guilty in 2015 with an argument with my niece

because I called her a bitch, and when I did, I was really mad
at the time and spit flew out of my mouth and landed on her
pants and that"s when 1 agreed with the 2015. That has
nothing to do with Dale Herrington.

Q: Let me hand you what we"ve marked as Defendant®s Exhibit
Number 2. Do you deny being in the Magistrate®s Court to
plead guilty to assaulting and battering your dad in the third
degree?

A: Sir, this says nothing about assault and battery for my
dad in 2000 at all. It says nothing about that. It was

Brooke Gasque. That"s the only time 1°ve ever been charged.
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Look at my record. And 1 pled guilty to that. This says

nothing -- this has nothing to do with Dale Herrington in it.

Do you see his name on there?

Q: I sure do.

A: You see Dale Herrington®s name on there? No, | see Roger

Dale Herrington, 1l. |1 don"t see Dale Herrington on there.

The only time I"ve been charged with anything was with Brooke

Gasque.

Q: You were charged with assaulting and battering her and

you pled guilty and paid a $250 fine?

A: Yes, sir, 1 did, for spitting on her.

Q: Subsequent to that, restraining orders had to be issued

against you, were they not?

A: Yes, sir, because Brooke Gasque went on Facebook saying

that 1 was drug head, drug dealer, stealing, went down -- as

much as went down the property -- of all my property and my

trucks listed all because me and Dad had an -- we went to

Court over a piece of -- a root rake. So, that"s what

happened, but that right there had nothing to do with me and

Daddy. [I"ve never been charged with assaulting my father.

I"ve never took my fist and hit my father.

Q: Now, let"s go to this equipment, the equipment list.
COURT REPORTER: Mr. Willcox, can you bring all those

exhibits back up here, please?

MR. WILLCOX: Okay. [I™"m sorry.

119






© 0 N oo o A w N P

N NN N NN P B R B R P PR PR
a A W N P O © © N O O » W N B O

Herrington v. Herrington - 2018-CP-26-00789 100
ROGER DALE HERRINGTON, Il - CROSS BY WILLCOX

BY MR. WILLCOX:

Q: You listed some pieces of equipment and put a value on
them. What about the debt that was on this equipment?

A: At that time, there was no debt on the equipment. The
equipment was not supposed to have any debts on it as far as |
knew. I had already -- we had already worked it out. There
was no debts on those equipment. And if there was any debts
on those equipment, 1 did not authorize any debts be put on my
equipment because the equipment was mine in 2006, and I -- and
we had worked and paid it off. And 1 do know that much.

Q: It never was titled iIn your name?

A: Even though it was not titled into my name, the verbal
agreement we had of 10 years of servitude and everything had
been maintained and | had done everything 1 was supposed to.
Now, these bank loans?

Yes, sir.

The business paid these loans back?

Yes, sir, | sure did. My business paid them back.

well, now, you ---

Because they were for working capital.

o > O r»r O r O

The business had the equipment. The equipment, though,
was titled in Dale"s name, your father; do you agree with
that? 1711 ask you again.

A: Yeah, he never -- he never did sign the equipment over.

No, he did not -- he did not -- he did not follow -- he did
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not do his part by signing over the equipment.

Q: Now, your house, didn"t one of your houses -- didn"t your
parents give you that land and -- and move the house over
there?

A: That land, the business land, yeah, we cut of three-

tenths of an acre and he sold it to me for $5, love and
affection. And as far as moving the house on i1t, I guess I
did -- yes, we —-- yes, | did have a house moved on there. |
had a building moved on there that I bought and paid for.

Q: Didn"t you have a house that burned?

A: The house burned on there and 1 purchased another house
that they had bought that they had needed to get rid of and
put it on that property there and I purchased it from them for
$15,000, and then 1 paid Lee Brothers to move it. They bought
off of 544 when they widened 544.

Q: And 1 believe there are some American Express cards that
you used for your own purpose, were there not, they were
business cards, paid through the business, but you used them

for your own personal benefit?

A: In what year are you talking about, sir?
Q: Whatever years that you had the American Express cards?
A: 2006, they were my business cards; was my name not on the

business card?
Q: Before then?

A: Sir?
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Q: Whether i1t was your or the business name, the business
paid for your personal expenses?

A: No, sir; they didn"t pay for my personal expenses. 2006,
the business was mine and the American Express was mine. But
my business, I had to make sure 1 get paid. 1 don"t know if I
used 1t for all business or 1 used it for personal, but i1t was
my business in 2006. The only thing was not -- the only thing
that did not happen after 2006 was the business was not signed
over to me. But I felt that Mom and Dad, when 1t came time,
they would. I mean, when I asked for it -- I felt when 1
asked for it they would, because everything they~ve ever asked
me to do, | done it.

Q: Your daughter that was born from your marriage to Diane

-- Michelle Diane, who testified yesterday ---

A: Yes, sir.
Q: Doesn"t she spend most of her time with your parents and
nieces?

A: Really?

Q: When®s the last time you"ve seen her?

A: I haven®t seen her in over two years now, a little over
two years, not quite two years now. Until the last two years,
my daughter had nothing to do with my nieces and my mom and
dad. When 2012 -- 2012 until then, they had nothing to do
with her after that. In 2013, excuse me, when my dad pulled

the knife on me. My daughter turned 15 years old and has been
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-- she®s a junior iIn college now and she does what she wants.
But I guess she did hang around -- 1 seen where she started
hanging around Brooke and them a few times. But up until
then, 1T Chelley was here, she®d tell you this right here, she
wanted her child to have nothing to do with my family because

they were toxic, even me.

Q: But before then, you very seldom saw her?
A: Huh?
Q: Before 2015, you very seldom saw your daughter?

A: 2015? 1 had my daughter every weekend except the third
weekend of the month and every Wednesday night up till 2015,
when she decided that she -- going to -- hanging out at the
college after -- after when she got out was more important
than come to daddy®s. Which 1 can understand a 15-year-old --
a child being -- but I"ve had my daughter every weekend except
the third weekend of the month and every other week during the
summertime and two weeks on the -- for vacation during the

summertime since she was been born, other than like | said,

2015.
Q: When was the business sold to Keith?
A: I think 2015. 1 don"t know exactly what date it was,

because I"ve not been privileged to know exactly, but 2015,
2016.
Q: But it was after you assaulted -- physically assaulted

your dad?
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A: No, sir. 1 was never charged with physically assaulting
my dad, and I never physically assaulted my dad.
Q: All right.
A: You keep bringing this up. What"s that got to do with
anything? 1In 2013, my dad took my business from me. He broke
the agreement -- he did not honor the agreement he had made.
So, what"s 2015, 2013, what"s that got to do with anything?
In 2013 is when he took my business from me. So, whatever
happened after 2013, had nothing to do with me.
Q: But the business -- you went from job to job; there was
no -- you had equipment, but that was it and you agree with
that, right?
A: The equipment and that was it? What are you talking
about?
Q: Okay. No further questions.

THE COURT: All right.

Redirect?

REDIRECT EXAMINATION OF ROGER DALE HERRINGTON, 11, BY MR.

GRAHAM:
Q: He asked you about the problems you had with your wife

pouring over to your parents. Any idea what he"s talking

about?
A: I don®"t understand what he was talking about. 1 don"t
know what he was talking about. 1 worked every day. | mean,

I worked six days a week and most of the time on Sunday,
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bidding or doing -- or maintenance or whatever, all these
years.

Q: So, are you telling this Court that you and Chelley had
problems but those problems didn"t manifest its way over to

your parents?

A: In what way would it manifest over to my parents? 1 went
to work every day and done my job every day. |1 never laid
out.

Q: Did you ever lay hands on your dad or your mom?

A: No, sir. I"ve never put my hands on my mom or my dad.

Q: Now, please explain what happened regarding the guilty
plea in Magistrate Court?

A: In 2015, I had a argument with my niece, where she put it
on Facebook, like 1 said, saying | was a drug dealer, thief
and stealing.

Q Is your niece in court today?

A Yes, sir; she is.

Q: Where i1s she?

A She"s the third person back there on the ---

Q Okay. You had an argument with her about something you
saw on Facebook?

A: Yes, sir. 1 hadn"t talked with her since 2013, and in
2015 she come there on Facebook and somebody told me, hey, she
had blasted me for being a drug dealer, stealing, and telling

I was selling drugs to kids and stuff and she didn"t even know
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me, just another way of trying to ruin my business that I had
already started all over again.

Q: Tell us what happened.

A: I run up on her at the store, at Martin®s Store, and when
I did, 1 told her, 1 said you sorry -- at that time, like 1
said, | hadn"t met the Lord and 1 cussed her out and she
hadn®*t -- she didn"t know nothing about me, she had no reason
to put that on there, and she said they ain®"t a thing -- there
ain®"t nothing you can do about it.

Q: Okay. And what happened that caused the assault?

A: When I -- 1 called her, in the heat of the moment, I
called her a bitch and spit flew out of my mouth onto her --
onto her left britches leg and that"s what I -- the assault
charges was -- issued a warrant for my arrest for assault and
battery third degree. We went to court at Magistrate®s Court
and that"s 1 pled -- 1 told the judge and 1 pled guilty to It
because by the spit flying out of this mouth right here, it
landed on her and that was assault and there®s no way I
couldn®™t say it wasn"t assault, because the spit did fly out
of my mouth.

Q: And you pled to that?

A: I pled guilty to that.

Q: And paid $2507?

A: Paid $250.

Q: Did you dad -- did you ever end up in Magistrate®s Court
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regarding your dad?

A: Not for any -- not for any assault charges.

Q: Okay. Some other charges?

A: No charge other than 1 had a root rake that he had --
that 1 had bought and paid for and he wouldn"t give me, and 1
had the cancelled check out of my personal account that goes
on my bulldozer.

Q: And you took your dad to court?

A: Yes, sir; 1 did.

Q: Okay. Now, was that after you and he had the altercation

at the end?

A: After 2013, yes, Sir.

Q: So, all that occurred after?

A: Yes, sSir.

Q: Okay. And what happened there?

A: I was paid $1,000 out of $2500 and he told the Magistrate

that he didn*"t know where It was or anything and that"s when
he sold the business to my brother. And then that very next
-- two weeks later, here it comes, | seen it being loaded out
of my dad®s back pasture and it come by my house and went to
my brothers.
Q: Thank you, sir.

THE COURT: All right. You may step down.

MR. WILLCOX: Your Honor, 1 have ---

THE COURT: No. No, recross. | told y"all that at the
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start.
You may step down.

BY THE COURT:

THE COURT: All right. Ladies and gentlemen, we"re going
to go ahead and take our morning break. We"ll take about a 10
or 15-minute break, give you an opportunity to stretch your
legs, get something to drink, whatever the case may be. 1
caution you again, do not discuss the case even among
yourselves. 1It"s too early for deliberations. We"ll take
about a 10 or 15-minute break and then we"ll come back and
resume the trial.

Thank you very much.
(REPORTER®"S NOTE: Jury exits courtroom @ 10:58 A.M. The
following takes place outside the presence of the jury.)

THE COURT: All right. Anything from the plaintiff
before we recess?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: |Is that the plaintiff®s case?

MR. GRAHAM: Hu-huh, (affirmative response).

MR. WILLCOX: Your Honor, at this time we would move for
a directed verdict. 1 think ---

THE COURT: We®"l1l do all that when we come back. We=ll
go ahead and take a break.

That was your last witness? You"re gonna rest?
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MR. GRAHAM: Yes, sir.

THE COURT: AIll right. So, let"s go ahead and take a
break. We"ll come back, 11l let you rest on the record and
111 let you rest in front of the jury when the jury comes
back in, but before they come in, 11l address any motions
that we need to address. All right?

All right. Thank you very much. Let"s take about a 15-
minute break.

RECESS - 11:00 A.M.

****E*0FF THE RECORD*****
(On the Record - 11:19 A_M.)
THE COURT: Thank you very much. Please be seated.
All right, Mr. Graham, 1 understand the plaintiff rests?
MR. GRAHAM: The plaintiff rests, Your Honor.
THE COURT: All right. 1711 give you an opportunity to
rest on the record in front of the jury, but rather than

bringing them in, having you rest and sending them right back

out.

Any motions at this time?
MOTIONS:

MR. WILLCOX: Yes, sir, Your Honor, the defendant would
make a motion for a directed verdict. 1 think that taken in

the light most favorable to the plaintiff, 1 think it"s very
clear that he claims that in 1995, there was some agreement,

never reduced to writing, the business would be his in 10
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years and 1 think that"s very clearly a violation of the
statute of frauds that it not be In writing.

Secondly, the statute of limitations, he was fired
admittedly in January of 2012, but he didn*"t file this suit
until February of 2015. So, I think we have a statute of
limitations. Clearly, he"s in violation of that. And he did
file within three years and he didn"t reduce this purported
agreement to writing as required by the statute of frauds.

We"ve also affirmatively pled laches, waiver of estoppel,
et cetera.

THE COURT: All right. All right, Mr. Graham, let me
hear from you.

MR. GRAHAM: Your Honor, with respect to the statute of
frauds, one of the exceptions to the statute of frauds is part
performance or performance. In this case, my client fully
performed his obligations under the agreement; fully
performed, not partially performed, fully performed, which
takes i1t out of being violative of the statute of frauds.

With respect to the statute of limitations, it doesn™t
apply to him being violative by filing a lawsuit, the business
became my client®s in 2006 and he operated and acted like the
business was his. It was only after they refused to sign
anything with respect to the equipment over to him that he
realized that they had breached the contract, and 1 think

there®s plenty of evidence for the jury to make a reasonable
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decision in this case.

THE COURT: All right. Anything in reply?

MR. WILLCOX: Your Honor, as far as the statute of
limitations is concerned, he claims that the agreement was
made i1n 1995. Ten years from that is 2005. Obviously, he --
what he thinks he was supposed to get would®ve gotten into
2005, and 1 think the statute probably starts to run from
2005.

THE COURT: All right.

MR. WILLCOX: So, that®"s my reply as to the statute of
limitations issue. And again, 1 think the statute of fraud is
very clear. The purported agreement that he"s relying on
definitely needs to be in writing.

THE COURT: All right. Hold on for a second.

All right. As to the defendants® motion for a directed
verdict, a violation of the statute of frauds, I"m gonna grant
It as to the breach of contract -- breach of contract
accompanied by fraudulent act, because the statute of frauds
says, 1T it"s a contract that cannot be performed within a
year, it has to be in writing. The terms of the contract,
even in the pleadings says it was to be performed over a 10-
year period. So, It had to be In writing. So, 1"m gonna
grant your motion for directed verdict as to -- that would
only apply as to the breach of contract and the breach of

contract accompanied by fraud. It does not apply to the
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quantum meruit or unjust enrichment causes of action.

All right. Anything else?

MR. WILLCOX: Nothing from the defendant, Your Honor.

THE COURT: All right. Anything from the plaintiff?

MR. GRAHAM: Nothing from the plaintiff, Your Honor.

THE COURT: From here forward, we"re just going forward
on the quantum meruit cause of action and the -- well, quantum
meruit and unjust enrichment, they kind of go hand in hand on
those causes of action. Okay?

All right. Anything from the plaintiff before we bring
the jury in, Mr. Graham?

MR. GRAHAM: Your Honor, 1 just need to understand the
Court™s ruling with respect to the breach of contract in this
respect.

THE COURT: Okay.

MR. GRAHAM: The letter the defendant refers to was done
July 2012.

THE COURT: Right.

MR. GRAHAM: And with respect to the lawsuit was filed
within three years of that even assuming that that was iIn fact
the date that he got fired or whatever. That"s within the
three-year statute of limitation period.

THE COURT: All right. [I"m not granting their motion;
I*m denying their motion on the statute of limitations

argument. I"m just granting -- 1 might have misspoke. 1
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meant the statute of frauds. 1°m granting their motion on the
statute of frauds.

MR. GRAHAM: And as 1 understand the Court®s ruling, part
performance does not take us out of the statute of frauds?

THE COURT: Not part performance by your client alone.
IT you had had part performance by your client and then part
performance by the defendants, then that would®ve taken it out
of the statute of frauds. But I don"t see any part
performance at all by the defendants in this case. They never
-— I mean, as | understand i1t, their sole obligation was to
turn the business over to your client and they never did it.
So, had there been a part performance, had they transferred
some of the equipment, had they done something that would have
verified the existence of the contract, then you"re right and
I would®ve agreed with you. But, where all of the performance
i1s by your client, that doesn"t take i1t outside the statute of
frauds, since he"s the one seeking to enforce the contract.
There has to be a part performance by the defendants, because
my understanding or the way I understand the case laws that
deal with that. Statute of frauds says, If you have a
contract, the performance of which cannot be completed within
one year, then it has to be writing. Now, there are
exceptions to that, as you state. Exceptions where you have
part performance, then that is evidence that a contract

existed, but you don"t have that here.
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MR. GRAHAM: And the Court®s ruling is it has to be part
performance on both parties. Both parties have to do
something.

THE COURT: Well, 1t has to be at least part performance
on the party who is denying the existence of the contract. In
other words, If you have a party who denies that a contract
existed, but then they perform pursuant to the contract, then
they kind of, you know, speaking out the side of their mouth.
You can"t say we don"t have a contract, but I still did this
pursuant to the terms of the contract. And that®"s my
understanding as to the exception iIs that there has to be a
part performance by the party who is denying the existence of
the contract.

MR. GRAHAM: Yes, sir.

THE COURT: So, that"s 1t. But there is still causes of
action for unjust enrichment as to whether or not your client
provided a benefit to the defendants, the defendants
recognized that benefit and equity demands that they
compensate him for the benefit.

MR. GRAHAM: Yes, sir. 1 just wanted to make sure 1
understood the Court®s ruling.

THE COURT: All right. AIll right. Anything further from
the plaintiff before we bring the jury in?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?
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MR. WILLCOX: Nothing from the defense, Your Honor.

THE COURT: All right. Let"s go ahead and bring the jury
in.
(REPORTER®"S NOTE: Jury enters courtroom @ 11:35 A_M.)

BY THE COURT:

THE COURT: All right. Ladies and gentlemen, welcome
back. We"re ready to proceed with the trial of the case. Mr.
Graham, the plaintiff can call your next witness?

MR. GRAHAM: Your Honor, that is the plaintiff®s showing.

THE COURT: All right. Ladies and gentlemen, the
plaintiff has rested their case and now is the time of the
trial where the defense can present their case.

Mr. Willcox, defense can call your first witness?

MR. WILLCOX: Your Honor, at this time, we would call
Roger Dale Herrington.

THE COURT: All right.

CLERK: If you"ll raise your right hand; left hand on the
Bible.

ROGER DALE HERRINGTON, HAVING BEEN

DULY SWORN TESTIFIES AS FOLLOWS:

CLERK: If you"ll please state your first and last name
for the record.

MR. HERRINGTON: Roger Dale Herrington. |1 go by Dale.
DIRECT EXAMINATION OF ROGER DALE HERRINGTON BY MR. WILLCOX:

Q: Mr. Herrington, how long have you lived in Horry County?
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A: Well, 1 was born here, but I left from 1960 and moved
back 1n 1981.
Q: And where did you go from 1960 to 19817

A: I lived in Darlington County.
Q: And what were you doing there?
A: I worked for Pfizer Industry most of the time. 1 worked

for Kaiser North Hosiery Company some, but most of the time 1
worked for Pfizer Industry.

Q: Okay. And you"re married?

A: Yes, ma“am -- Yes, sir, excuse me. 1°m sorry.

Q: And this i1s your wife, Eunice, sitting at the table with
us?

A: Eunice Herrington. If we make i1t till June, it"ll be 57

years.
Q: And from this marriage, how many children do you have?
A: Three.

Q: And give me the names of those three children?

A: Teresa Annette, Keith and Roger Herrington, I1.

Q: Who is the oldest?

A: Teresa.

Q: And who is the youngest?

A: Keith.

Q: When -- when did you get into the land clearing and
septic tank business?

A: I think it was "80, I"m sorry, "87.
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MR. KEITH HERRINGTON: "88.

THE COURT: All right, sir, you cannot give answers.
He"s the one testifying.

MR. KEITH HERRINGTON: 1I"m sorry, sir.

THE COURT: All right, sir. Go ahead, Mr. Willcox.

A: I*m not positive.

THE COURT: First, for the court reporter, we need to get
your name to create the record to show that you spoke out of
turn?

MR. KEITH HERRINGTON: 1"m sorry, John Keith Herrington.

THE COURT: All right.

All right. Go ahead, Mr. Willcox.

A: I didn"t hear that, but I weren"t looking at him.

BY MR. WILLCOX:

Q: When did you start the land clearing and septic tank
business?

A: It was sometime in the 80s, after "87, but I don"t
remember exactly.

Q: And did you also have another business?

A: Yeah, when | moved back to Horry County, 1 bought the old
Riverside Cricket Farm in Aynor and we were in the bait and
tackle business from "81 to "93, and then we started in the
construction business and it was doing better than that, so 1
sold that and just run the construction from then on.

Q: And when you say the construction business?
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A: Septic tanks, and the original name was Herrington®s
Septic Tank and Land Clearing.

Q: Okay. And just briefly tell us what your business would
do; I know something ---

A: When we first started, basically, we installed septic
tank systems, you know, at the houses, commercially, and then
later on, we got into land clearing, hauling dirt, anything to
do with dirt, land clearing, putting In septic systems,

driveways. Basically, anything to do with dirt, we done it.

Q: And did you yourself grow the business?
A: Yes.
Q: And did the business consist of what assets?

A: Well, to start with, we didn"t have nothing but a backhoe
and a truck, and then later on we got a bigger truck, but then
then we got -- 1 believe we bought a bulldozer next and then
we bought an excavator, and then we bought bigger dump trucks
and got where we, you know, just gradually grew.

Q: And during what period of time were you acquiring this
equipment?

A: Well, from the 80s right on up until I sold it, got rid
of it, we gradually added more equipment on or updated, got
rid of old equipment and bought new equipment.

Q: And would you have to borrow money to buy this equipment?
A: Yes, sir, we didn"t never -- we weren"t able to -- where

we were able to pay for it; we always borrowed money to pay
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for 1t.

Q: And the loan would be secured by the equipment?
A: Yes, sir.

Q: And where would you get i1t?

A: I bought 1t from -- generally, 1f 1 was dealing with a
bank, 1 would deal with Anderson Brothers or either Conway.
But sometimes, 1 would buy from New Holland and 1 don"t

remember where 1 financed 1t with New Holland or through New
Holland, but 1t was one or the other. But i1t was, yeah, like
that.

Q: And about what geographical area would you cover with
your business?

A: We"d cover all of Horry, part of Marion and parts of
Georgetown mainly. That was -- that was probably, excuse me,
90 percent of the business.

Q: And how did you grow your business, in other words, how

would you attract your customers?

A: Well, we did advertise it in paper; we did some
advertising on the radio. Basically, word of mouth. If you
-— 1f you -- if you do -- if you do a person a good job, it"ll

get out, slowly. 1If you do a bad job, it will go like fire
and was a fanatic over if I"m doing something for you, you

might not know what 1*m doing but 1 know what I"m doing and,
if ain"t done like 1 want it that -- he was right, I mean, 1

ain"t happy. 1 mean, because that"s the same way I was
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trained In the businesses | come up with. Even though 1 did
-- the customer hired us, when | say us, | meant me and my
sons, to do a job for them, 99 percent of the time, they had
no i1dea what we were doing. Because we had a piece of paper
from the state and we had to install 1t according to that.

And they put their confidence iIn us and, I mean, | was a
fanatic. |1 ain"t gone lie.

Q: When did your son, Roger, come to work with you?

A: Well, he -- he worked me iIn the cricket business and 1
kept -- the cricket business Is a seasonable business and when
the season -- iIn the winter when we didn"t have a lot to do,
he"d go somewhere else sometimes and find a job. You know,
and he would do it and he worked at different places. Yeah.
Q: In "95, was that about when he came to work with you
full-time or was It -—-

A: Well, he worked with me full-time and then 1 don"t
remember the exact dates, but he went to work at Allied Signal
and he was working there and he hurt his hand and he had
surgery on it. And 1 worked him some because I don®"t remember
what he was getting, but it wasn®"t nothing like his salary.
And he worked with me several weeks, and it was time for him
to go back to work, and 1 said, well, Son -- I"m just gonna
use this example and I don*t think 1*m far off. He was making
-- grossing 500 bringing home maybe 350. Well, 1 was paying

him $100 a day; now, that was clear. And 1 told him, 1 said
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iIt"s your decision. 1 says you can go back to Allied Signal
or you can come to work with us. And when I say us, 1 Imagine

that me and his momma and, you know what 1"m saying, was
mainly i1n the business, and he made the decision to come.
Was 1t you and your wife, Eunice, that ran the business?
Yes.
Both of you worked in the business?

Q

A

Q

A: Yes.
Q You had employees that would do the labor?
A

Q

Yes.

Okay. In "95, was that when Roger married Michelle Diane
Herrington?
A: Sir, 1 can"t tell you. 1 think you"ve got their license,
but 1 -- 1 can"t tell you. This old white head can"t remember
numbers.

Q: Okay. And you wanted things done the right way?

A: Yes, sir, I'm a -- if you want to call me a fanatic, 1
was a fanatic.

Q: All right. And at some point in time, from "95 forward,
was there a change of attitude In your son toward you and the
work?

A: Well, no, not in the 90s. It didn"t happen -- oh, don"t
get me wrong, me and him didn®"t agree on everything. 1 don"t
agree with my wife on everything; she don"t agree with me, of

course, she®s always wrong. But, but, you know, we disagreed,
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but we didn"t have no flat down, flam out over it, because
then -- basically, most of what we did then was 1 drove the
backhoe and he did the ditches; 1f you know what that is. You
dig a ditch, you lay a pipe In it and you put rubber around it
and you cover i1t up and hook It to a tank. He did the labor
part, and 1 did run the backhoe. And we could go there and
most people it"1l take them till 1 o"clock to install a
system. 1"m talking about starting at 7:00. Me and him could
do at 9:30. We hit the job; we didn"t say nothing; he done
what his job was and 1 did what my job was. And basically, we
very seldom had any differences back then. The differences
came on later.

Q: And when -- when did the relationship change?

A: Well, it didn"t change like today it"s over, you know
what I*m saying? It changed over a period of time. 1 had
open heart surgery iIn 1999 -- no, I"m sorry -- "97. And after
that, I didn"t -- do very little backhoe work and stuff. The
doctor didn"t want me out there in the heat and then he didn"t
want me in the cold. So, what I did is Roger went to doing
the machinery part and we hired somebody to do the labor part
that he was doing. So, basically, he took over the part of
running the equipment that 1 was doing.

Q: Well, when did your relationship with him begin to
deteriorate?

A: Mainly, it deteriorated after their last -- after his and
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Diane"s last divorce. It didn"t deteriorate suddenly; i1t was
just over a period of time. | can remember when we went to --
I can"t remember the lawyer -- but I went with him when he

went and filed for a divorce. And I don"t know why we done it

and I don*"t know who -- who originated i1t, but there was a DNA
done on his daughter; 1 remember that.
Q: And 1"m sorry, go ahead.

A: Go ahead.

Q: And after the second divorce, you"re saying that"s when
A: Yeah, that"s when i1t started changing a little bit. But
prior to that, it did change.

Q: Did he become argumentative?

A: Yeah, he got -- just a -- just a little to start, a
little bit, little bit, little bit. But it kept growing, you
know what 1°m saying? Like there was something eating at him.
I don"t know what it was, but it just kept going and going.
Now, there was good times, too, they weren®"t -- they weren-t
-- very little bad times, because he went to the mountains
with us and, I mean, we spent a lot of time together as a
family.

Q: Would he, at some point, began to just quit and say I
quit?

A: Yeah, he would -- okay. One thing, time in particular I

can remember, out here out of Conway there®s a mobile home
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park out there. We were doing a lot of work In i1t and he was
out there working and he got down to where he was leveling the
dirt and he was doing it with a tractor and disc, and I -- his
momma was In the truck, because 1 couldn"t walk that well, so
1"d always drive out. And 1 drove up out there and 1 asked
him to do something, I don"t remember what it was, and he blew
into a rage, cussing, ripping, raring, jumped off the piece of
equipment, went out and went down the highway and called
Brooke to come pick him up, and he was gone for a week. And
he come back, I ain®"t done nothing, I mean, you know, 1 showed
up to work this morning. And things like that would just, you
know, do it. And he"d be gone sometimes -- sometimes a
minimum a day and sometimes it would be three or four days.
But i1t just -- 1 couldn™t put my finger on it; his momma
couldn®t put her finger on it. And we had a number of just
talking like I"m talking to you, because 1°d catch him when he
weren"t mad and we"d talk about it. And 1°d say, Son, we just
got to -- we got together, not you, not me, we got to tackle
this thing together. And I finally told him, I said, if you
want to go to anger management, 1°11 go with you.

Q: What was his response?

A: No.

Q: All right. Get to the point of when July the 1st, 2012,
your wife drew up an agreement to be signed between the two of

you?
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A: Yeah, we had a number of conversations that came up, you
know, over the years, but that®"s the way 1 was -- when 1 used

to work with them other companies, that"s the way we did
things. When you had an employee and you was having a problem
with them, you sit down with them and you talk with them and
then you put It in writing and you have him to sign it. You
know, and give them a copy of it. So, the best thing in the
world is a piece of paper. 1 can sit here and talk to y~all,
but if I put it to you In writing, you can go back tomorrow
and look at it or whatever, and that"s the way we did it and
that"s the way -- me and his mother were there and him and we
did it.

Q: On July the 1st, 20127

A: Right.

Q: Did your wife, Eunice, draft this agreement we"ve marked

as Defendant®s Exhibit Number 17?

A: Yes, sir. | signed it and he signed it.
Q: He being your son?

A: Roger, yeah.

Q: Roger. And your wife prepared it?

A: Yes, she wrote it out.

MR. WILLCOX: 1°d offer this in evidence, Your Honor.
THE COURT: How is it identified?

MR. WILLCOX: Sir?

THE COURT: How is it identified?
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MR. WILLCOX: Defendant"s Exhibit Number 17?

THE COURT: Any objection to Defendant®s Exhibit 1?

MR. GRAHAM: No, sir.

THE COURT: All right. Defendant"s Exhibit 1 is admitted
into evidence without objection.

DEFENDANT"S EXHIBIT NUMBER 1

ADMITTED INTO EVIDENCE

BY MR. WILLCOX:

Q: Now, you heard Roger testify that that"s not his

signature?

A: Yes, sir.

Q You recognize that as his signature?

A: Yes, sir.

Q: Did you see him sign i1t?

A Yes, sir, he was -- as you come in our den, it"s 18-foot

long and 12-foot wide, you come right there to the backdoor,
time you come in the backdoor, there®s a little a little table
there that my wife"s had for years that her aunt give her. He
was standing there at the door, and he didn*"t come on it
because his feet was dirty, and he stood right there and went
over and signed that on that -- after he read i1t, he put it
right down on that thing and signed it. |1 was sitting in my
recliner and she was sitting in hers and we talked with him
about i1t before he signed it and then we asked him to sign it.

We didn"t just stick it up and say sign it; we talked and we
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didn"t have no hard word, there was no temper, there was no
animosity or nothing. It was just a conversation about things
that he needed to improve, you know, with the -- for a
relationship with us as him as an employee and us as an
employer.

Q: Then i1n January of 2013, 1 believe your granddaughter,
Brooke, was moving into a mobile home trailer?

A: Not Brooke, Fallon.

Q: Fallon. And the trailer needed heat?

A: Yes, sir. It was a mobile home that we had bought for
her. Let me back up a little bit. She was pregnant. |1
didn"t like it, but 1 had the means to provide a home for her
and them twins. [1°d hate to have to look the Lord in the eye
one day and say no, I didn"t do it, 1 turned my back on them,
or do it. He didn*"t like 1t. He thought we were wasting
money. ITf you wasting money on your family, you ain®"t wasting
money .

Now, you want me to tell what happened on that day?

Q: Please.
A: All right. 1 asked him on Friday afternoon, 1 said we
got a small gas heater. 1 said, 1 want you to come pick it up

-- hook it up In the morning; he didn"t say a word. The next
morning, got up, went out there, me and Fallon got in the
truck, rode up right in front the building. 1t"s about three

times as far from my backyard as from here to that door and he
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was either standing in front the utility building or he came
out of 1t; I don"t remember which. And 1 asked him, 1 says is
that a flare or is that collar? | was talking about the
fitting on the piece of copper tubing and he flew In a cussing
rage and throwed that piece of pipe in the truck where Fallon
was sitting. And he says, you old crippled, gray-headed son
of a bitch, and when he did that, I said, Son, you fired. And
he didn"t -- what did 1 say that far; he went off like
gasoline. You could®ve heard him cursing, 1°d say for at
least a quarter of a mile, ripping, raring, I mean just having
a fit three or four times. And then finally, 1 told him that
three times and 1 asked him to leave, and he finally said, you
can*t fire me, | quit, and he left.

Q: Did you pull a knife on him at that point or at any time?
A: No, 1 -- 1 didn"t even get out the truck. | was sitting
under the steering wheel, Fallon was in the passenger seat,
and | was talking to him out the passenger window. | mean, 1
didn"t even get out. Now, when we went on down toward the
mobile home, which was about twice as far or three times as
far from here to that door and he followed us on down there,
ripping and raring and cussing, and Brooke came out of her
house, which is about 400 feet from where we were at, because
she could hear him ripping and raring and she came out.

Q: Well, at that point, he was fired?

A: Right.
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Q: He never came back to work?

A: No.

Q: And did you start running the business as far as getting

up on the equipment?
A: Yes, on Monday, 1| started doing what -- well, 1 didn"t do
what he had been doing because I couldn®"t do what he had been
doing -- but Archie had to help me up on the backhoe, but when
I got up on the backhoe, all you got to do to run a backhoe is
you got two levers there. You either run them back and forth
or do them like that; 1t"s just that simple. And then you got
two levers that pulls up the forks, and 1 did that. 1 weren™t
able to do i1t, but It was necessary that I do it.
Q: Then you continued to 2013 ---
A: Yeah.
Q: -—- to run the business, run the equipment in the
business and into 20147

Yes, sir.

In August of 2014, were you physically assaulted ---

Yes, sir.

A:

Q

A

Q: --- by your son, Dale?
A Yes, sir.

Q And tell us ---

A All right. Where he lived at, we had two acres of land
that we had bought from a neighbor. 1°d say we had probably

owned eight or nine years, seven, like that. And we give him
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three-tenths of an acre iIn one corner and back at the back of
it, we had septic tank forms, and I had two guys back there
that were preparing those forms, 1 think -- we either
preparing them to pour tanks or either they were taking tanks
off. Because you got a form, you pour It iIn concrete and come
back 24 hours later and pick it up with a truck and put two of
them together and you“ve got a tank. And I pulled up there
and he was there talking with them because 1 had mailed him a
letter and 1 said, Roger, you know that you are restricted
from being on this property, and | took my phone out to take a
picture and what did 1 do that for. He reached to open the
door and it was locked and I had the window down, and he come
through the window -- excuse me, I*m sorry, the river --
river, I"m sorry -- window and hit me three or four times,
busted my eye up there, bent my glasses up, took my phone and
throwed 1t in the back of the truck when he got out and left.
And when he left, I don"t know, something told me, he"s up to
no good. So, I watched him there and them two guys was there,
and | got their behind for not helping me, because they knew
good and well 1 weren®t able to fend him off and one of them
went to crying, Archie, that one he said had passed away. And
about that time, | heard the truck take off up there at the
house. He backed out in the road. When you back out the
road, you could see it from where 1 was at and he took off and

I figured he was heading to my house. 1 don"t know why, but 1
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did, and 1 took off over there and when I hit the highway, I

dialed 911 -- and 1 can"t remember that fellow®"s name; It"s on
that piece of paper -- he came out to the house.
Q: Well, as a result of that incident, was he charged with

assault and battery third degree iIn Magistrate®s Court?

A: Yes, sir, he was charged and pleaded guilty and paid a

Were you there when he pled guilty and paid the fine?

Yes, | was there, Eunice was there, and Brooke was there.

Q
A
Q: And it arose out of his physical assault ---
A Yeah.
Q --— 1n August of 201472
A Yeah.

MR. WILLCOX: Your Honor, we®d offer into evidence
Defendant®s Exhibit Number 2?

THE COURT: Any objection?

MR. GRAHAM: No, sir.

THE COURT: All right. Defendant®s Exhibit Number 2

admitted into evidence without objection.

DEFENDANT*®"S EXHIBIT NUMBER 2

ADMITTED INTO EVIDENCE

BY MR. WILLCOX:

Q: In January 2015, did you sell the business to Keith?
A: Yes, sir.

Q: At that point, what did the business consist of?
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A: Well, 1t consisted of a trackhoe, a bulldozer, two
backhoes, a small dump truck and a big dump truck, tank truck,
John Deere tractor, and the forms, and there was that -- the
balance of that and see if you take three -- seven/tenths of
an acre of land. When 1 bought that land, it was offered to
Keith at first, the guy that sold it to us, and Keith said,
Daddy, I can"t afford it right now. He said, if you can, will
you buy it, so me and Eunice bought it. When I say 1,
anything that we ever bought, It was us, me and her. They
ain"t no -- we ain"t this some modern couple where she"s got
her checking account, 1 got mine, and she®s got her money, |1
got my money; no, it"s ours. | might say mine, but It"s ours.
Everything is ours. It ain"t no -- 1 didn"t buy nothing that
I didn"t tell her about 1t. She didn"t always agree with it,
but 1 would at least tell her, Honey, we need this piece of
equipment. But now, most girls -- excuse me, ladies -- most
women don"t know nothing about equipment, so they don"t think
you really need it. But if you got one that you"re spending
more money in repairs than you would be ---

MR. GRAHAM: Your Honor, 1 hate to object and cut him
off, but 1 think he needs to respond to a question.

THE COURT: Sustain the objection.
A: I"m sorry.

BY MR. WILLCOX:

Q: Now, I hand you what®s been marked as Plaintiff"s Exhibit
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-- 1S that a 47
COURT REPORTER: Yes, sir.
BY MR. WILLCOX:

Q: -—- Plaintiff"s Exhibit Number 4 and that®"s got a list of
equipment on there. 1Is that the list that you just alluded
to?

A: When you talking about this, are you talking about I
owned this when he left, but 1 purchased some more equipment
before 1 sold it to Keith.

Q: Okay. So, that"s what you owned when he left?

A: Yeah, that"s what 1 owned.

Q: And was there any debt on that equipment?

A: Some of 1t, the Hitachi excavator had some debt on it,
and 1 think the little dump truck might have. 1 know -- 1|
know the excavator had i1t, but I hadn®"t bought it -- purchased

it for every long.

Q: And when Keith acquired the business, he acquired these
pieces?
A: Yes, sir.

Q: And 1 believe -- at that time, did he value the
equipment?

A: No, we didn"t value 1t.

Q Did Keith subsequently value i1t?

A: No, not that I1°m aware of.
Q

Okay.
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A: Can I look at -- i1s the value on the end of that?

Q There®s some figures on that; yes, sir.

A: I didn"t notice the figures; I"m sorry.

Q: Are they exaggerated?

A Well, this excavator, | hadn"t had i1t but about two

years, and I didn"t give but 40 for 1t. So, you know it"s got
to be less than 1 give for it, and 1t"s valued at 50. And a
Hudson trailer here, 1 bought in 1995. 1 give $5,000 for it
and he"s -- 20 years later he"s saying 1t"s worth more than it
was when I bought 1t. So, these figures are extremely
exaggerated.

Q: I*"m sorry. These bank loans, one of which is marked as
Plaintiff"s Exhibit Number 5, let me hand you that. Is that
loan in his name?

Yes, sir.

What was the amount of that loan?

$3,100. 3100.

And did that $3,000, was it paid back by the company?

> O » O r

Yes, sir; 1 got some cancelled checks. 1 don"t have all
of them, but I got some of it where it was paid back with the
company like he stated, his testimony. Yeah, they were paid

back.

Q: What was the purpose of that loan?

A: It was probably for, as he said, capital investment or

something. 1 don"t know. It was for operating expenses.
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Q: The business paid 1t back?

A Yes, sir.

Q: He didn"t pay i1t back individually?

A: No, sir.

Q Okay. And the reason why that this was done iIn his name

instead of ours, instead of mine, which all -- about ever --
all the other loans ---

MR. GRAHAM: Your Honor, I"m gonna ask again that he
respond to a question.

THE COURT: All right. 1"m gonna allow him to explain
his answer. 1711 allow that.
A: Is I had bought 20-some acres of land and we had moved
out there on i1t, and Keith had bought some land and we had
developed i1t and we had made some money off of 1t. And I told
him, at his age, he needed -- and his mom, both of us -- that
he needed to do something other than just work for a salary
each week. If he wanted to, you know, to build some credit
and then go buy something and develop it and he could make
some money off of it, and he liked that idea. He was in favor
of it. And I -- that"s when he said that he would go get the
loan and we would pay it back, the company would pay it back,

but 1t would build him credit.

Q: Was there another one?
A: Yes, sir; 1 think there®s two of them.
Q: I believe that"s the second loan attached to ---
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A: Yes, sir.
Q: -—- Plaintiff"s Exhibit Number 5. Was that the same

scenario, so to speak?

Yes, sir. Yes, sir, under the same circumstances.
And 1 believe the second loan was for $5,0007?

Yes, sir.

But he didn"t get the money?

> O » O >

No, sir. It was deposited in the company®s account and
the company made payments on it until it was paid off.
Q: Were there other incidences where you had to go to
Magistrate®s Court because of his assault and battery on other
people?
A: We went -- on other people? |1"m aware of them, but 1
didn"t go to court when they happened. No, I didn"t go to
court.
MR. WILLCOX: Indulgence a minute, please, Your Honor?
THE COURT: All right.
BY MR. WILLCOX:

Q: Did your son, Keith, work with you and Roger at any time?
A: Oh, yeah, we -- when I first got a backhoe, 1 didn"t have
nobody but me and Roger and we would work -- he"d come to work
and we"d work on Saturdays during the summer; we"d work some
in the afternoon and do things. Yeah, and then we worked
together all the way through right on up until -- until 1 sold

the business to him. A lot of jobs, he would be doing the,
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excuse me, the mobile home part and we*d do sometimes
landscaping, sometimes septic tanks, sometimes driveways, but
we worked together, and if I needed him to help me, he did.
Like when 1 got in the wreck, he stepped in and helped.

Q: That"s been marked as Plaintiff"s Exhibit Number 1, 2,
and 3. Let me hand you Plaintiff"s Exhibit Number 1 first and
what does that business card indicate?

A: It says Dale Herrington Septic Tank, Land Clearing,
Backhoe, Dump Truck Service, Septic Tank Repair, Field Dirt,
all that, and it"s got the office number, i1t"s got my home

number, and 1t"s got my beeper number.

Q: Do you know about what year that credit card was used?
A: You talking about this business card?

Q: Yeah, I meant business card.

A: I believe, based on a beeper, if y"all -- most of you

might can®"t remember beepers before cell phones come along --
I1"d say this was early 90s, late 80s.

Q: Now, let me hand you Plaintiff"s Exhibit Number 2, AAA
Septic Tank?

A: Yeah, AAA Septic Tank, that"s -- that"s got Roger®s name
and Roger®s house number on it.

Q: And that was his business?

A: Well, if you can call it a business. The way this came
about was when I went to DHEC in Conway, you go down and take

a test and then you become a septic tank licensee, with the
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State of South Carolina, installer. They put you on a list in
alphabetical order and Roger said one day, he said, Daddy, we
need -- we need to do something to go to the front of the
list. |1 said what you mean? 1"d never thought of 1t. He
says, 1T | start a business AAA Septic Tanks and go down and
get my license, he said, that will put us up to the top of the
list. | said i1t sounded like a good deal -- sounded like a
good idea to me. It was solely his idea. It was solely his
idea to go get it, but I don*"t know whether ---

Q: Go ahead.

A: --- he —- I™m sorry, go ahead.

Q: He"s in the septic tank and land clearing business now
himsel f?

A: Yeah, now, since -- since he left me, he got his own

business. But that there business there, that was just a
card; they ain®"t no business there.

Q: Okay. Then Plaintiff"s Exhibit Number 3, it"s got two
business cards on there. One has got your name on it and
one"s got yours and Roger®s name on there.

A: Well, his name is on both of them and -- and my name is
on both of them. The only difference is, the first card only
had the bid office number; the second card got the office
number, my house number and Roger®s house number. So, it"s
just a newer version of the same thing with more numbers.

Q: Okay. Now, he®s iIn the same business you were in, and is
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he 1In competition with Keith?
A: Yeah.
Q: Okay. The Herrington Since 1896 LLC, that I think it"s
Keith"s, what"s the significance of -- 1986, not 1886; what"s
the significance of 19867
A: I can"t -- 1 tell you what 1 think 1t is. 1 think It"s
when Keith first started a business, he used to have a
business on the side when he was working with the county and 1
-— but I don"t believe exactly when i1t came about.
Q: Was that when he graduated from high school?
A: It was shortly after; yes, sir.
Q: Okay. Your Honor, we have nothing further.

Answer any questions Mr. Graham might have for you
please, sir.

THE COURT: All right. Cross examination?
CROSS EXAMINATION OF ROGER DALE HERRINGTON BY MR. GRAHAM:

Q: Mr. Herrington?
A: Yes, sir.
Q: You®"ve had a good relationship with both of your sons

over the years, haven"t you?

A: I thought as close as any parent could be.

Q: Okay. And are you saying that AA was not a viable
company?

A: Well, the only thing it was, It was a septic tank

license. It was an advertisement. He had no equipment, he
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had no office, he had no employees, he didn®"t have nothing but

a business card, license, and an ad. Now, iIf they contacted

Q: He ---
A: I"m sorry. Go ahead.
Q: He could®"ve -- he could"ve gone out and done everything

that you just said; could he have not? Tell me what he
couldn®™t do under his business?

A: What he couldn®"t do?

Q: Yes, sir.
A: Well, he didn"t have the means to install a septic tank.
Q: I*m not asking you that. 1°m asking you what could he

not do under AA?
A: I don"t know what he could do and 1 don*t know what he
couldn™t do.
Q: Okay, but -- so, iIf -- if he could do something then it"s
a viable business; is that not -- is that not so?
A: well, sir, if you®"ve not ever done anything in a
business, It ain"t surviving.

I thought your testimony was that he worked for you?

But we did not use AAA, not under my ---

Yes, sir.

Q:
A
Q: I understand that. You trained him, didn*"t you?
A
Q You trained him ---

A

Well, 1 wouldn®"t say we trained; 1°d say we learned
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together.

Q: Okay. Okay. You guys learned together and he went out
and got a license and -- and had a business. So, tell me what
could he not have done? You didn"t train -- y"all didn"t
train together well?

A: Well, 1f you -- 1f you don"t have anything to do it with
-- he owned a shovel and a rake, but he didn®"t own nothing to
install a septic tank with. He had the means to do it, he had
the talent to do i1t, but he did not have the means to do it.
Q: And that"s equipment. And that"s equipment; is that
right?

A: What"s the equipment?

Q: Not having the means to do It means he didn"t have the
equipment?

A: To do i1t, right.

Q: Right?

A: Yeah.

Q: Okay. Did he borrow equipment from you?

A: No.

Q: He never borrowed any equipment from you?

A: Well, he didn"t have to borrow i1t; he -- i1t was there for
him to use but he didn®"t never use none working. 1°1l put it

to you like this, he never done a job with my equipment that
it was his job, never.

Q: Never?
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A: Never .
Q: Did you guys have an agreement -- as he testified to

earlier, did you guys have an agreement where you called him
in and said work for me for 10 years, we will take the profits
and we will pay you X number of dollars; did that happen, sir?
A: Before my God in heaven, i1t absolutely never happened, no
way, shape, fashion, or form.

Q: Never ever did?

A: As God 1s my witness.

Q: Okay. So, when Ms. Chelley got on the witness stand, you

didn"t have that discussion with her?

A: Well, the only discussion I ever had with her, was one
sided.

Q: But you had a discussion with her?

A: No, I said i1t was one-sided; i1t all came from her.

Q: Okay. So, she did the talking. You never discussed with

her your agreement with him?

A: No, 1 didn"t have no -- 1 didn"t have no agreement with
him.
Q: And when Ms. Angie got on the stand, you never said that

in front of her?

A: Can 1 elaborate on the condition -- the times that | met
them?
Q: Yes, sir, after you answer my question.

A: No, I didn"t.
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Q: Okay .

A: The only time I ever met Angie In my life, she came to my
house one night, her and Roger, and he had bought -- 1 believe
the name of i1t was a -- | had bought a computer and he bought

a Quicken tax thing where you could put your books and keep
your books iIn i1t, and she put that on a new computer | had.
That was after I had that wreck and I couldn®t get up. 1
stayed in the den in the recliner and she went and installed
1t, brought Terry over to show her how to do it, and that"s
the only time I was ever iIn her presence.

Q: So, for 10 years, your job got done based on, on, on
Dale"s work -- I"m sorry -- Roger®s work?

Not no more than i1t did mine.

Well, you got sick, didn®t you?

Not in that 10 years he"s talking about.

Okay. Well, tell me when you got sick.

> O » O r

I had open heart sick -- excuse me -- open heart surgery
in June of "97.

Okay. And that was prior to the accident?

Yeah.

Q
A
Q: So, you were out of commission in "97?
A Yeah, for about six weeks.

Q

Six weeks. Okay. And then you got in an accident in
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Q: And how long were you out then?

A: Well, 1 never did really go back to work then.

Q: You never went back to work?

A: Not to what -- 1 never went back to what 1 was doing

before the accident, no.

Q: You are 100 percent disabled?

A: Well, as you can see, | ain"t dead. And I -- as far as
my body, yeah. 1 was -- 1 was —-- | was disabled. Yeah, my
wife had to wash me, feed me, bathe me, I mean, 1 was like a
baby. 1 had to learn how to eat again, 1| had to learn how to

use my hands again. But thank God, he didn"t touch my brain
and he didn®t touch my mouth.
Q: Not to mention, if all of that occurred when your wife
had to take care of you, you certainly weren®t able to go out
and do any work for the business, were you?
A: No, but I done every bit of the managing it; I done every
bit of the buying; I figured septic tanks; | figured
contracts; all that, 1 did it.
Q: All that ---

MR. WILLCOX: Let him answer, Your Honor.

BY MR. GRAHAM:

Q: All that happened after you got well or got able enough

to do it?
A: No, sir, 1 -- 1 tell you how much I was into the
business. 1 called him one morning at 3 o"clock and told him
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what we needed to do that day because 1 couldn®"t sleep. 1 was
up and down.

Q: Was that after or before you ---

A: That was about three or four weeks after the accident.

Q: After the accident?

A: I was up at 3 o"clock In the morning figuring a contract
and called him. And the next day, he told his momma, said,
you believe Daddy called me at 3 o"clock this morning? She
said, he was up, said 1 grant you he didn"t realize what time

of the day It was.

Q: So, how many times did you go out and get on a backhoe
after -- after ---
A: I didn®"t get on the backhoe no more. 1 just told you, I

managed it.
Q: Oh, you managed it?
A: Ten percent of what 1 done before. Before 1 done
probably 90 percent work, 10 percent management, and that"s
what I done. I could still manage it.

But, but you couldn®"t do any physical work?

No, sir; 1 didn"t do physical work.

Okay. And who did the physical work?

And who was in charge out in -- out in the ---

Q
A
Q
A: Him and the other people 1 hired.
Q
A Well, he was. He was.

Q

He was?
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A: Yeah.
Right?
Yes.

Okay. And he did that for about 10 years?

Okay. The list of equipment over there?

Q

A

Q

A: We did 1t longer than 10 years.
Q

A Uh-huh, (affirmative response).
Q

You had that equipment when he left or when he got fired,

according to whichever you listen to?

A: I ——-

Q: Did you have that equipment?

A: I think that was all of it; yes, sir.
Q: You had all of that?

A: Yes, sir.

Q: That got sold as well?

A: Yes.

Q: How much did you make off that?

A: Make off of what?

Q: How much money did you make off the equipment that was
left here and you sold?

A: I didn®"t make nothing.

Q: How much did you sell it for?

A: I didn®t sell it for nothing.

Q: You sold the business?

A: Yeah.
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Q: And that was a part of the business?

A: Yeah, but 1 didn®"t get no money.

Q: You didn®"t get any money?

A: No, didn"t get no money.

Q: You sold the business and didn®t get any money?

A: No, I didn"t get a penny.

Q: How did you sell the business and not get any money?
A: 111 get some eventually.

Q: Oh, you"re gonna get some eventually?

A: Right.

Q: So, money is owed to you on the business?

A: Yeah.

Q: How much money is owed to you, Sir?

A: No certain amount.

Q: No certain amount? What do you mean by that, no certain
amount?

A: well —--

Q: You sold -- now, from what 1"m seeing, you are very,

very, astute young man?

A: Now, I ain"t young, look at my head and you can tell 1
ain"t young. 1 don"t know about the astute part; I don®t know
the definition of that.

Q: Anyway, how much money is you expecting to get from your
business eventually?

A: Well, if he has a good week this week, 1 expect to get
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paid; 1f he don"t have a good week this week, 1 don"t expect
to get paid.

Q: So -- so, what you did was you sold the business to Keith
A: Right.

Q: -—- and Keith iIs paying you as ---

A: Yeah.

Q: --- you go along?

A: Yeah, accordingly.

Q: Okay. How much have you gotten thus far, sir?

A: Do what, sir?

Q: How much -- how much money have you gotten thus far?

A: So far?

Q: Uh-huh, (affirmative response).

A: I don"t know exactly.

Q: Can you give some kind of estimate? You got more than
$15,000, more than 30,000, more than 50,0007

A: You want me to guess and I"m not gonna guess.

Q: You®"re not -- you"re not gonna guess. How much do you

expect to make during the month of December, sir?

A: Well, let"s say he has a good month, 1 might make a right
good bit. If he don"t -- but in the month of December, he
probably ain"t gonna make none. You know why? Because you
can"t work in mud and this has been a wet time. In a wet

time, you know how much you make in construction business? A
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zero.

Q: What"s a good week?

A: Well, a good week iIs when the weather is fair and it"s
all that, we might make a -- now, you"re talking when you say

me, he"s talking about paying me and his momma, both of us,
not one, both of us.

I understand. How much is ---

It might be $1,000.

A $1,000 is a good week?

Yeah, but that®"s not ever week now.

Okay -

Q

A

Q

A

Q

A: And that"s both of us.
Q And what®"s a bad week?

A Zero.

Q And how long will you expect this money?

A As long as me and her lives.

Q And that"s part of the deal of the sale; is that right?

A He"s supposed to pay us accordingly to what he makes,
yeah.

Q: For turning this equipment over, for turning the business
over, for turning the land over ---

A: What land?

Q: -—- you didn"t sell land?

A: Yeah, but 1 got paid for that. That ain"t got nothing to

do with the business now. The land was my land in my name.
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Q:

A
Q:
A:
Q

Was the land used for storage, sir?

Not at the time of sale.

Okay. What was it used for at the time of sale?
Septic tank forms sat on it.

Okay. So, when Roger left, you had the land and stuff

sat on that land as part of the business?

A: No, no, no.

Q: That"s not right?

A: No, It was at my house.

Q: Okay -

A: I live at 2737 Joyner Swamp Road. That land you“re
talking about is at -- 1 believe iIt"s 16 -- next door to 167
Q It"s next door to Roger?

A It joins up with him, yeah.

Q Right. And that was used for what?

A: Used for what?

Q Yes, what was that land used for?

A The only thing it had on it was septic tank forms.

Q Septic tank forms. And I believe you sold that for about
$12,0007

A: I think you could be right.

Q And who did you sell it to?

A: Keith.

Q: Okay. So, so ---

A And his wife, 1 think.
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Q: -—- Keith"s wife?
A: I think. I wouldn™t be positive. |1 think 1t was -- I™m

almost sure 1t was the both of them.

Q: About the same time you sold the business, right?

A: Yeah, 1 believe he bought 1t a little bit before, but iIn
the neighborhood.

Q: A little bit before?

A: Yeah.

Q: Didn"t you sign the, the equipment, especially the

vehicle, over to Keith?

A: I"m pretty sure I did. |1 can"t remember right off.
Whatever you would do in a sale, I done i1t with him. Whatever
you -- because you“ve got to have it in your name to be able

to license it and to insure it and all that.

Q: Okay. You couldn®t do that through the business?

A: I don®"t understand what you®re saying.

Q: Well, when it was Herringtons, you and Roger, right; it
was in your name?

Me and Roger? There ain®"t no me and Roger iIn it.

You and Roger never had a business?

Never, absolutely never.

I"m sorry. YTall never had a business?

> O » O >r

Never had. He was an employee. And matter of fact, a
year or two before he left, he done his iIncome taxes as a

contractor, a subcontractor to Herrington®s LLC.
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Q: That was a part of the deal, wasn"t it?

A: AiIn"t no deal In iIt.

Q: There wasn"t?

A: No. He went out and done that on his own. He said,
Daddy, if —- if you will do this here for me, he says I can
deduct my stuff off, gas and stuff like that. 1 said, well,

don®t mind putting you down as a subcontractor.

Q: But he wasn"t a subcontractor?

A: Well, he said he was on paper.

Q: I*m asking you how he was as an employee; was he
subcontractor?

A: Yes, he become a subcontractor. Whenever I put It down

there In writing that he"s a subcontractor, he"s a

subcontractor.

Q:

But that wasn®t the way you treated him financially, was

it, not as a subcontractor?

> O » O » O » O r

Yes, he got paid the same before and after.
Okay .

There was no different in his payment.

Okay .

In his salary.

Take a look at that?

Yes, sir.

Now what price would you put on that equipment?

Well, 1°m gonna give you an example here.
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Q: No, just give me an overall price?
A: I ain"t got a -- I ain"t got one —-- 1 ain"t got a

calculator and I sure can®"t add in my head.
Q: Okay. So, so how much over exaggerated is this?
A: Well, 1 was fixing to give you an example of that if

you"ll give me a second.

Q: I don"t want an example; 1 want you to give me a figure?
A: I*"m going to give you a figure. That"s the example.
Q: Okay -

A: Okay. This here Hitachi that he bought. He paid -- he"s
got down here $50,000. All right. |1 had bought it
approximately two years prior to that, and I give $40,000 for
it.

Q: Okay. $40,000.

A: So, you know good and well it ain®"t still worth —- it
don®t go up in value, folks.

Q: Okay .

A: It"s just like a used car.

Q: Sir, $40,000. Give me another one.

A: Okay. All right. Here"s a Hudson trailer. 1 bought it

in 1996 and 1 give $4,000 for it.

Q: Okay .

A: And he"s got it valued at $6,000.

Q: Okay.

A: And I ain”"t never seen a used trailer that"s "96 to
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whenever he done this -- he ain"t got no date on it.

Q: Okay. That"s 46,000. Go ahead. What"s the next one?
A: That®"s his figure. You want my price on 1t?

Q: Yes, Sir.

A: Probably 1500 to 2,000.

Q: Okay. So, well that"s 42. Go ahead?

A: Septic tank forms. 1 give 4,000 for them and he"s got
them valued at 16.

Q: Okay. That"s 46. Go ahead.

A: New Holland backhoe. 1 give 36,000 for it and he"s got
it valued at 41,5.

Q: And how much do you think It is?

A: Well, we -- right after Keith bought the business, he
sold 1t, 1 think -- 1 might be wrong, but I think it was
$8,000.

Q: I"m not talking about that. [I™"m talking about when --
when he left, what was the value to put on that vehicle?

A: That"s what it would be worth. Hey, if you —-- if you
leave now and I sell it two years from now, that must®ve been
the value of it.

Q: Okay. Give me your value again. What was your value?
How much did he sell i1t for?

A: The backhoe, 1 think he sold it for 8,000. All right.
Let"s say it was worth a $1,000 more higher than what he sold

it for and that®s $41,005 and he sold it for 8, give him
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$10,000 for it.

Q: Okay .

A: That"s the way he exaggerates.

Q: Okay. Now, you"re above 60,000. Go to the next one.
A: I ain"t got no idea about these things.

Q: You don"t have any idea about ---

A: Most of them, 1 ain"t -- I don"t.

Q: Well, but they were worth something?

A: Oh, yeah.

Q: Did Keith sell the others?

A: Yeah, he sold some of them because they were -- the
maintenance keep -- upkeep was costing more than a payment.
assume that was his -- that was always my rationale. If it

cost me more to repair it than 1 could make payments, 1°d get

another one.

Q: Okay. You said that earlier during your direct testimony

that there was a debt on something. What was the debt on?

A: The excavator and International truck.

Q And how much debt was on i1t?

A: I ain"t -- | ain®"t got a clue.

Q You don"t have any clue?

A Not -- sir, no, I ain"t. 171l just leave it at that.

don®"t have a clue.
Q: Was it more than 10,0007?

A: I don"t know.
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Q: You just don®t know?

A: Sir, 1 don"t know. 1°d just be guessing iIn the wind and
I mean, 1 ain"t gonna guess for them jurors because they don"t

-- they can"t work with a guess.
Where i1s that piece of equipment now?

What piece you talking about?

Q:
A:
Q: The one that had the debt on it.
A: Well, 1 think 1t had a problem and he traded it in.
Q: Do you know what he was allowed on the trade iIn?
A: I"m not involved in his business, not none at all,
whatsoever.

You don*t know?

I don"t know.

Q

A

Q: Okay. Did he trade both of them iIn?

A I don"t know. 1 just told you, 1 don"t know.

Q Okay. All right, sir.

A His business is his business, and I don"t have no
business no more.

Q: Yeah, his business is feeding you, though, right?

A: Well, it might or it might not. |1 might get lucky this
week; you might buy my lunch.

Q: Okay. Now, the agreement that you said he signed, was
when he got fired; you fired him then, right?

A: No, sir, that was before -- sometime before 1 fired him.

I fired him the first Saturday in January of "13. This is the
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equipment list.
Q: Yeah. [I1"m looking for -- and you said you saw him sign

this, right, you and your wife?

A: Yes, sir.
Q: Take a look, sir?
A: I can tell you exactly where he was standing, as close as

I can tell you"re standing to that microphone. Like 1 said
before, you come right inside our door of our den, there's a
little table there about 12 inches square on the top. He
stood there, his feet was dirty so he didn"t come In and he --
I don*t know, we probably had a 30 to 45-minute conversation.
Q Take a look at Plaintiff"s Exhibit Number 5; is that ---
A I thought you wanted you to tell me about this.

Q: -—- 1S that his signature there?

A To my knowledge it is.

Q Okay. Now, he -- he -- he gave one to the bank and you
said he signed the other, which he denied. Do those
signatures look alike to you, sir?

A: Sir, 1"m gonna tell you, between me and my savior, he
stood there -- after that conversation, he was a little bit,
excuse my expression, pissed off and he signed it.

Q: I thought your testimony was that there was no drama,
everything was fine?

A: I didn"t say -- I didn"t say -- there still weren"t no

drama, but 1 know him good enough to know when he*s peed off
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and he was a little bit P"d off and he signed it.
Q Okay, let"s get --—-
A I ain"t got no reason to lie about 1i1t.
Q: Let"s go back to my question.
A Okay -
Q My question was, do those signatures, one that he gave to
the bank and the one that you and your wife saw him sign, do
they -- do those signatures look alike?
A: I don"t know about signature, but he iInherited mine.
Both of us can"t write worth a crap. Both of them look like
chicken scratch, mine and his both.
Q: Yes, sir.
A: And 1 can"t tell you -- hey, you know what, I can tell
you about this, because | was standing there when he done it.
I can*t tell you about this one because I don*t know where
that one come from.

Sir ——-

I know it come from the bank.

I don"t know. I know -- let the jury decide.

Q:

A

Q: Look at that signature ---

A

Q Yeah, the jury is going to ---
A

Well, 1 can"t tell you. 1 can tell you about one of
them, because 1 was there. The other one, 1 can"t tell you.
Q: Okay. And with respect to Plaintiff -- 1 mean,

Defendant®s Exhibit Number 2, all right, and you said that
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this 1s where he pled guilty to assaulting you.

A: Yes, Sir.
Q: Is that right?
A: Yes, Sir.

Q: Okay. Take a look at 1t, sir.

A: I done looked at it.

Q: You®"ve looked at the exhibit. Is his name on the
exhibit?

A: His name, yeah.

Q: Is your name on the exhibit?

A: I don"t -- no.

Q: Okay. Do you have any witnesses here -- are you gonna

call any witness to show that he assaulted you?

A: I kind of think we can call two to three.

Q: That was there when you were assaulted?

A: That"s absolutely right.

Q: Okay. Would you give us those names, please, sir?

A: I think one of them is Scott -- 1 don"t want to get his
name wrong. All 1 can tell you is he went by Scott and I ve
been knowing him about 30 some years. Samuel, I believe it"s
Scott Samuel.

Q: Okay.

A: And Keith Herrington.

Q: Keith?

A: Yes, sir.
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Q: Your son?
A: Yeah.

Q: Okay. And who else?

A: I believe that will be -- there was another fellow there,
but I don®"t know how to get ahold of him. Cheyenne something,
but 1 can™"t remember what his last name was.

Q: And those are the guys that you kind of scolded for not
helping you?

A: Well, one of them is dead, but that"s what 1 asked them.
I said, guys, would you stand here and let me get killed and
not do nothing? They knew that I couldn®t fight back.

Q: So, which one is dead; is Scott the one dead?

A: No, Scott"s living. Archie Mack is dead; 1 didn"t put
his name down there.

Q: Okay. And -- and -- so, Scott and Keith got scolded for
not helping you?

A: No, I didn"t talk with them. |1 didn"t know they were
there. 1 didn"t know they were looking at it then. But the
only two 1 seen was the two that were working for me that was
right there.

Q: Okay .

A: IT somebody is whaling you upside the head, you ain"t
taking inventory. And if he weren®t guilty, why would he
plead guilty and pay the $200 or $250, whichever it was?

But, 1 was there and Eunice was there and -- and Brooke was
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there.

Q: When you said there, you mean in court?

A: I mean iIn court with him and that arresting officer

there, he was there. He came out the day of the assault. He
seen the blood all over me. He went back to the magistrate®s
place, parked in the parking lot and he knew Roger®s truck and
he waited for him to come, but he didn"t see the truck, he
drove a car and went In and talked with the magistrate.

Q: Okay. According to my notes and I could be wrong, 1 just
want your comment on it.

A: Okay -

Q: You said there were very, very few bad times between the

two of you; i1s that right?

A I*m talking about ---

Q Over the period?

A: -—- earlier, early days. Yes, sir.

Q Okay. The early days, there was nothing going down ---
A The 90s -- you talking about the 90s or when you talking
about?

Q: Well, 1 want to know when you®re talking about that very

little went down between you two?

A: When 1 talked about when me and him -- when we were the
only two working in the business, we never had, that 1 recall
right now, I don*"t remember us having disagreements then, no.

The biggest part of his anger came after his second divorce.
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The best of my recollection, that"s when i1t started going
downhill.

Q: Well, what did that have to do with you and your wife, if

anything?
A: Me and my wife?
Q: Uh-huh, (affirmative response)?

A: What you talking about?
Q: Your testimony was that he became belligerent and
aggressive toward you and your wife after the second marriage.

Now, my notes could be wrong, but that"s what I got in my

notes.
A: No. After the divorce, the second divorce.
Q: After the second divorce he became belligerent?

A: Well, it weren"t -- i1t didn"t just like start the day; it
was a gradual building, building -- like the woman said while
ago, the first woman, the blonde-headed girl -- 1 believe she
was in here this morning -- like she said, excuse my
expression, but he was a asshole. Now, that®"s his girlfriend
talking about him. That weren®t me. And he was abusive to
his wife and 1 never thought I would raise a youngin that
would try to run his wife and his baby in the car off the
road.

Q: How about a youngin that would hit his dad? You ever
think you could raise a youngin that could hit his dad?

A: No, no, no, no.
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Q: But you"re testifying that he did?
A: Yeah. Hey, and three or of them over there can testify
to me coming home bloody, and the law, you got him on there,
why don"t you call him and see what his -- she what he"d tell
you, the man that arrested him for it.
Q: Well, why you don®"t have him here to tell me what you ---
A: Well, to start with --—-

MR. WILLCOX: Objection, Your Honor.
A: -—— | didn"t think he"d lie about it.

THE COURT: Hold on a minute, we"ve got an objection.
What?

MR. WILLCOX: I don"t think that®"s a proper question.

THE COURT: Overruled. 1711 allow 1t. Go ahead.
A: Me and -- they know it"s true and he stood up in front of
the judge and the judge said how do you plea and he said |
plead guilty.
BY MR. GRAHAM:

Q: For assaulting you?

A: Right.

Q: Thank you, sir.
Your Honor, 1 believe that"s all I have of this witness.
THE COURT: All right. Redirect?

REDIRECT EXAMINATION OF ROGER DALE HERRINGTON BY MR. WILLCOX:

Q: When you were not able, physically able, to get on a

backhoe when you were recovering from the heart attack, would
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your wife drive you to the jobs and so that you could look at

the jobs and do the estimate?

A: Yes, sir, you talking about after 1 had my accident, yes,
sir.

Q: Yes, sir.

A: Yeah, she drove. For two years, | couldn®t drive, but

she drove everywhere we went.
Q: And so, and you continued to do ---
A: Yeah, I still went and looked at jobs. 1 went out when
they were doing a job and looked at it and I mean, If you used
to working out there five and sometimes six days a week and
then you stuck In the house watching T.V., you want to get out
and that was me. 1 got out, 1 went out and looked at jobs,
priced them.
Q: And you -- you stayed in contact with the customers and
kept developing business while you were ---
A: Yeah, well, 99 percent of the customers, I'm the one that
talked with them because -- well, 1 wouldn®"t say 99, maybe 75
percent of them come through the telephone and I answered the
telephone.

MR. WILLCOX: Nothing further, Your Honor.

THE COURT: All right, sir, you may step down.
BY THE COURT:

THE COURT: All right. Ladies and gentlemen, we"re going

to go ahead and break for lunch. 1°"m gonna let you go to

184






Herrington v. Herrington - 2018-CP-26-00789 165
BY THE COURT

lunch on your own today. 1It"s about a quarter to 1:00. 1I™m
going to ask that you be back at 2:15. Don"t discuss the case
even among yourselves. Don"t conduct any independent

investigation. | hope everybody has a good lunch and we"l1l
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see you back at 2:15.

Thank you very much.
(REPORTER®"S NOTE: Jury exits courtroom @ 12:44 P.M. The
following takes place outside the presence of the jury.)

THE COURT: All right. Anything from the plaintiff
before we recess for lunch?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: No, Your Honor.

THE COURT: All right. We"ll be iIn recess till 2:15.

RECESS - 12:45 P_M.

*H***F0OFF THE RECORD*****
(On the Record - 2:26 P.M.)
THE COURT: Thank you very much. Please be seated.
All right. Mr. Graham, anything from the plaintiff
before we bring the jury in?
MR. GRAHAM: Nothing from the plaintiff, Your Honor.
THE COURT: Anything from the defense?
MR. WILLCOX: Nothing from the defense, Your Honor.

THE COURT: All right. Let"s go ahead and bring the jury
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(REPORTER®"S NOTE: Jury enters courtroom @ 2:25 P.M.)

THE COURT: All right. Ladies and gentlemen, welcome
back. 1 hope everybody had a good lunch. We"re now ready to
resume the trial of the case.

Mr. Willcox, defense can call your next witness.

MR. WILLCOX: Thank you, Your Honor. Your Honor, we call
as our next witness, Samuel Jerome Scott.

THE COURT: All right.

CLERK: If you"ll raise your right hand and left hand on
the Bible.

SAMUEL JEROME SCOTT, HAVING BEEN DULY

SWORN TESTIFIES AS FOLLOWS:

CLERK: Thank you. You may be seated. Please state your
first and last name for the record.
MR. SCOTT: Samuel J. Scott.

DIRECT EXAMINATION OF SAMUEL JEROME SCOTT BY MR. WILLCOX:

Q: Thank you, Mr. Scott. 1"m gonna ask you to talk back
here so we can all hear you.

Where do you presently live?

Aynor, South Carolina.

Okay. And who do you presently work for?

Keith Herrington.

Keith Herrington?

Yes, sir.

o O r»r O 9 r

Through the years, have you worked for all of the
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Herringtons at one time or another?

A: Yes, sir.

Q: Okay. Back in 2015, when you and Keith got the equipment
from Mr. Herrington; do you remember that happening?

A: Yes, sir.

Q: Did you have to do a lot of work to the equipment to get
it up and running?

Yes, sir.

What did you have to do?

Put a lot of oil.

Hydraulics?

Yes, sir. Hoses.

o r» O > O r

Before that, back in 2014, were you present when Roger
Herrington jumped on his father?

Yes, sir.

Where did that happen?

Close to the septic tanks.

Where?

Close to the septic tanks.

I couldn®t understand you?

Drums.

Where did it happen?

> © » O » O » O >

Close to the septic tank drums, where you put the septic
tanks together.

Q: Oh, where you build the septic tanks?
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A: Yes, sir.
Q: Okay. What did you see?
A: At first, 1 was going In the shed to put on my pants
because we was getting ready to put septic tanks together. 1
heard somebody holler, I looked down -- 1 believe i1t was about
50 yards, | seen Roger dove in on the passenger side at his
daddy, hitting him.
Roger hit his dad?
Yes, sir.
Did he jump through the passenger window of the truck?
Yes, sir.
Did he jump through the passenger window of his truck and
his dad?

Yes, sSir.

Q

A

Q

A

Q

hit

A

Q: Did you hear him say anything?

A Yes, sSir.

Q What did he say? You can tell us?
A He said I*11 kill you, you fat son of a bitch.
Q That"s what ---

A Roger told his daddy.

Q Told his daddy?

A Yes, sir.

Q Answer any questions he might have for you.

THE COURT: All right. Mr. Graham?
MR. GRAHAM: Thank you, Your Honor.
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CROSS EXAMINATION OF SAMUEL JEROME SCOTT BY MR. GRAHAM:

You worked for all three of the Herringtons?

Yes, sir.

Who are they?

Keith Herrington, Mr. Dale Herrington, and me and Roger
to work together for Keith setting up trailer houses.
When did you work for Roger?

We was working together.

So, you were incorrect when you said you worked for all

three; you worked with all of them, not for them?

Okay. All right.

Sir, I"m asking you a question.

Yes, sir.

So, you worked for -- you worked for these Herringtons?
Yes, sir.

And you worked with this Herrington?

Yes, sir.

Right, I"m just trying to ---

Gotcha.

Now, you saw him jump on his father and hit him through

the passenger ---

Window.
——— window?
Yes, sir.

Was there anyone else iIn the vehicle?
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A: No, sir.

Q: So, just the father was iIn the vehicle and the passenger
-— I"m assume the passenger window was down, right?

A: Yes, sir.

Q: And he jumped through the passenger window and beat his
dad up, who was under the driver-"s seat?

A Yes, sir.

Q Is that what happened?

A Yes, sir.

Q: The door never opened?

A No, sir.

Q Okay. Please tell us when that occurred, sir? What date

that occurred.

I can"t remember that long ago, sir.
You cannot remember that long ago?
No, sir.

Okay .

Not the date.

Do you remember the day of the week It was?
No, sir, not really.

Do you remember the year i1t was?

No, sir.

Was 1t 2013, 2014, 20157

It might®"ve been around that year.

Around 20157

o »» O rr O r O r O r O >
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A:
Q:

Yes, sir.

Okay. In 2015, was Roger Herrington working for his dad

at that time?

A
Q
A
Q:
A
Q

Yes, sir.
He was employed by his dad at that time?
Yes, sir.

Okay. So, i1t occurred while he was employed?

Okay. And the only time you worked with Roger Herrington

was when he was employed by his brother, Keith?

A
Q
A
Q
A
Q
A
Q:
A
Q
his
A:
Q:

His daddy. He was employed by his daddy.

At the time you worked with him?

Yes, sir.

Okay. And how long did you work for his dad?

Off and on, sir. Still do when they need some help?
How long?

About 23 years now.

Twenty-three years.

July will make 23 years.

Okay. Do you recall when his dad -- do you recall when
dad got In an auto accident?

No, sir, not right offhand.

You don®"t remember when Mr. Herrington got in an

automobile wreck?

A:

No, sir.
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Q: Do you remember when Mr. Herrington had heart problems or
heart surgery?

A: No, sir.

Q: You don"t remember any of that?

A: No, sir, but ---

Q: Okay. So, when you worked with Keith -- I mean, 1™m
sorry, when you worked with Roger, tell me exactly what you
did while you worked for him?

A: I was working with Roger.

Q: Okay. What did you do?

A: We set up mobile homes.

Q: You set up mobile homes and you were working with Roger
but for Mr. Herrington?

A: Yes, sir.

Q: Okay. And you think 1t was 2015; you don®t know?

A: Not right offhand, sir.

Q: Okay. Is there anything that would refresh your
recollection that you®"re aware of at this point?

A: No, sir.

Q: But you"re sure at the time this incident occurred, Roger

was working for his dad?

A: Yes, sir.

Q Okay. No question iIn your mind about that?
A: No question in my mind, no, Sir.

Q Thank you, sir.
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A: You"re welcome.

THE COURT: All right. Redirect?

MR. WILLCOX: No, Your Honor.

THE COURT: All right. You may step down.

MR. WILLCOX: Might this witness be excused, Your Honor?

THE COURT: Any objection?

MR. WILLCOX: He"s not under subpoena.

MR. GRAHAM: No, sir.

THE COURT: All right. He"s free to go. Thank you.

MR. COX: You"re welcome.

THE COURT: Defendants can call your next witness.

MR. WILLCOX: Thank you, Your Honor.

Your Honor, we would call Fallon Gasque.

THE COURT: All right.

CLERK: If you"ll raise your right hand, left hand on the
Bible

LACY FALLON GASQUE, HAVING BEEN DULY

SWORN TESTIFIES AS FOLLOWS:

CLERK: You may be seated. Please state your first and
last name for the record.

MS. GASQUE: Lacy Fallon Gasque.
DIRECT EXAMINATION OF LACY FALLON GASQUE BY MR. WILLCOX:

Q: Fallon, your mother is ---
A: Teresa.
Q: Okay. And are Dale and Eunice your grandparents?
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A: Yes, sir.
Q: Okay. In -- excuse me -- January of 2013, were you at a
mobile home where the heat was being connected by your father
and Roger?
A: Yes, sir. He was hooking up like a heat to a gas tank to
run heat to work inside the mobile home.

Was this a mobile home you were going to move Into?

Yes, sir.

Q
A
Q: Were you pregnhant at the time?
A Yes, Sir.

Q How pregnant were you?

A: That was January of 2013 and 1 had the twins in March, so
about seven-and-a-halt months.

Q: And was this a mobile home that your grandparents had

helped you with?

Yes, sir.
Financially, 1 mean.
Yes, sir.

And did an incident occur between Roger and his father?
Yes, sir. | was hit in the process.

Just tell us what happened.

> O » O > O >

Roger went to the Aynor Building Supply to get a fitting
to go on the end of the hose to hook up to the heat and he had
gotten the wrong piece, and my granddaddy was asking him about

it. He was talking to Roger through the passenger window.
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Roger got mad and he threw the thing inside the truck where it
hit me In the stomach, and that"s when he cussed my granddaddy
for a white-haired, crippled S-0-B.

Q: And did you subsequently move into the mobile home?

A: I did not move into the mobile home until the end of May.
Q: Okay. At that time, did you hear your grandfather tell
Roger he was fired?

A: And he -- yes, sir, he did, and he said, you can"t fire

me because 1 quit.

Q: Okay. Answer any questions that Mr. Graham might have
for you.
MR. GRAHAM: I have no questions, Your Honor.

THE COURT: All right. You may step down.
Defendants can call your next witness.
MR. WILLCOX: Your Honor, we would call Brooke Gasque.
CLERK: If you"ll raise your right hand and left hand on
the Bible.
MARYLAND BROOKE GASGUE, HAVING BEEN

DULY SWORN TESTIFIES AS FOLLOWS:

CLERK: Thank you. If you"ll be seated and state your
first and last name for the record.

MS. BROOKE GASQUE: Maryland Brooke Gasque.

COURT REPORTER: I™"m sorry, your first name?

MS. BROOKE GASQUE: Maryland Brooke Gasque.
DIRECT EXAMINATION OF MARYLAND BROOKE GASQUE BY MR. WILLCOX:

195






© 00 N o o h~A w N P

N N N N NN P B R R R R R R R
aa A W N P O © 00 N oo o0 A W N +—» O

Herrington v. Herrington - 2018-CP-26-00789 176
MARYLAND BROOKE GASQUE - DIRECT BY WILLCOX

Q: Ms. Gasque, are Eunice and Dale Herrington your
grandparents?

Yes, sir.

Are y"all a close family?

Yes, sir, very close.

And, of course, you know your uncle, Roger?

A:

Q:

A:

Q:

A: Yes, sSir.
Q: And did you have an incident that he was involved in, in
a convenience store; do you recall that incident?

A: Yes, sir.

Q: Tell us a little bit about that.

A: I got off work, 1 had went to work with my daddy and --
back in "14 putting iIn septic tanks. And in "15, I got off
work, it was Halloween night and my little boy was at home
waiting on me to go and pick him up and carry him trick-or-
treating, and 1 waited at the store to get money back from my
daddy where 1 had paid for diesel fuel that day. And I was in
the store waiting -- and me and my uncle were not on speaking
terms, not then we weren"t. And 1 had seen him pull up and we
had got in an argument over Facebook over some things that 1
had said, because he had bashed me and 1 had bashed him and we
had been back and forth about a year. We®"d both had said
things that we both regretted, and I had seen him pull up and

I had made the comment to the lady in the store, | said, | am

going to walk outside until he leaves and, when he leaves,
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111 come back in. And iIn the process of me walking out the
store, we got into It in between the doors of the store and
the gas pumps. And he said a few hurtful things and called me
a bitch, a fat bitch, and my best friend was with me, and he
shoved me and spit on me. And the spit that he spit on me did
not just come out of his mouth because it landed in the back
of my hair and I continued to walk away from him and he
continued to follow me, and 1 called 911 and the officers come
out to where we were at and the lady in the store gave them
her testimony of what happened and so did my best friend. And
for three weeks, he evaded police and went as far as going to
Florence and renting a vehicle to keep from being arrested,
because they issued a warrant for his arrest. And they
finally -- i1t finally caught up with him and they arrested him
for assault and battery and booked him into J. Reuben. And 1
went into J. Reuben the day that they arrested him and set his
bond. 1 think he was let out on a PR bond and maybe charged
$100. And we went to court in Aynor Magistrate®s Court and I
think he was fined again there and they gave me a restraining
order because we -- | had two -- a prior incident that also
happened with him and they issued a restraining order that was
good for a year that also pertained to my minor child.

Q: Okay. Now, as a result of the spitting incident, were
you in court when he pled guilty and paid a fine?

A: Yes, sir. | was in bond court and magistrate®s court.
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Q: I"m going to hand you what has been marked as Defendant®s
Exhibit Number 4 and ask you if that"s what was issued by the
magistrate®s court as a result of that incident and his making
appearance and pleading guilty?
A: Yes, sir.

COURT REPORTER: Judge, that wasn®t entered.

THE COURT: That"s not in evidence.

MR. WILLCOX: Oh, I"m sorry.

THE COURT: You can®t show that.

MR. WILLCOX: 1°d offer this as Defendants Exhibit Number
4 into evidence.

MR. GRAHAM: 1 don"t have any objection, Your Honor.

THE COURT: All right. Defendant®s Exhibit 4 admitted
into evidence without objection.

DEFENDANTS EXHIBIT NUMBER 4

ADMITTED INTO EVIDENCE

BY MR. WILLCOX:

Q: Now, Ms. Gasque, I"m going to hand you what we marked as
Defendants Exhibit Number 5 and ask you if that is the
restraining order issued as a result of your court appearance.
A: Yes, sir.

MR. WILLCOX: We would offer this into evidence as well.

THE COURT: Any objection?

MR. GRAHAM: No objection.

THE COURT: All right. Defendant®s Exhibit 5 admitted

198






© 0 N oo o A~ W N P

N N N N NN P B P R R P PP PR
a A W N P O © O N O 01 M W N P O

Herrington v. Herrington - 2018-CP-26-00789 179
MARYLAND BROOKE GASQUE - CROSS BY GRAHAM

into evidence without objection.

DEFENDANTS EXHIBIT NUMBER 5

ADMITTED INTO EVIDENCE

BY MR. WILLCOX:

Q: Ms. Gasque, were you iIn court when Roger pled guilty to

assaulting his father?

A: Yes, sSir.

Q: Did he plead guilty?

A: Yes, sSir.

Q: You heard him plead guilty?

A: Yes, sSir.

Q: Did he pay a fine?

A: Yes, sSir.

Q: And did those charges arise out of the incident that Ms.

Fallon just testified to?

A: Yes, sSir.

Q: Answer any questions Mr. Graham might have for you.
THE COURT: All right. Cross examination?

CROSS EXAMINATION OF MARYLAND BROOKE GASQUE BY MR. GRAHAM:

Q: You®"ve been in court all day?
A: Yes, sir.
Q: What are you trying to tell us, ma“am, by showing us a

restraining order and showing us or testifying about what
happened between you -- you know what the issues are in this

court? Do you know what we"ve been talking about in this
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court?

A: Yes, sir.

Q: You®ve been in court all day, right?

A: Yes, sir.

Q: We"ve been talking about issues involving your

grandparents and Mr. Herrington; is that right?
A: Yes, sir.
Q: So, what are you trying to say with your testimony that

relate to these issues?

A: I*m just answering questions that you were asking me.
Q: Thank you, ma“"am. When did this occur?
A: When did what occur?

Q: When did the incident that you®re talking about occur
with Roger?

Which incident? With me?

Yes.

Which one, the restraining order?

Uh-huh, (affirmative response)?

> O » O >r

The restraining order was issued in December, but there
were several incidents that lead up to that restraining order;
it weren"t just one. They don"t issue a restraining order on

one incident.

Q: December of what year?
A: 2015.
Q: 20157
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A: Yes, sir.

Q: And what about the other incident that occurred?

A: The one where he spit on me?

Q: Uh-huh, (affirmative response)?

A: The same year.

Q: Same year?

A: Yes, sir.

Q: Okay. And you were in court earlier when your
grandfather testified that, basically, he iIn essence fired him
in 20127

A: Excuse me?

Q: You were in court earlier when your grandfather said he

fired him in 2000 -- he fired Roger in 20127?
Right.

Is that right?

A:

Q

A: Right.
Q This, you remember seeing that?

A I wasn"t there when that was wrote.

Q Will you take a look at it, please? That"s what your
grandfather used to say he fired him in 2012, right, and told

him not to come back to the property?

A: I"ve never seen this.

Q You"ve never seen this?

A: I wasn®"t there when this was wrote.

Q Okay. What -- what"s the date on that, ma®am?
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A: July the 1st of 2012.
Q: Okay. 2012, so, what you®"re in here telling the jury
about stuff that happened some five years after he was told
not to come back to the property?
A: My uncle still had something to do with me after he left
granddaddy.
Q: Oh. With you, but you"re not the subject of this
proceeding today, are you?
A: No, I"m not.
Q: Thank you, ma®am.

THE COURT: Redirect?

MR. WILLCOX: No, Your Honor.

THE COURT: All right. You may step down.

Defendants can call your next witness.

MR. WILLCOX: Thank you, Your Honor.

We call Keith Herrington.

CLERK: If you"ll raise your right hand, left hand on the
Bible.

JOHN KEITH HERRINGTON, HAVING BEEN DULY

SWORN TESTIFIES AS FOLLOWS:

CLERK: If you would sit down, please. State your first
and last name for the record.

MR. KEITH HERRINGTON: John Keith Herrington.
DIRECT EXAMINATION OF JOHN KEITH HERRINGTON BY MR. WILLCOX:

Q: Mr. Herrington, you are the son of Dale and Eunice
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Herrington?
Yes, sir.
And Roger is your brother?
Yes, sir.

A:
Q
A
Q: You have a sister, Terry?
A Yes, sSir.

Q

183

Tell me again, who is the oldest? Give us the pecking

order.
I*m the baby.
You®re the baby?
Yeah.

A
Q
A
Q: And when did you graduate from high school?
A 1986.

Q

And was that the source of the Herringtons Since 1986,

LLC?

A: I think it had a lot to do with 1t.

Q: Okay .

A: I was proud to graduate.

Q: Tell me your work history with your dad.

A: Back prior to "81, us moving down here, we worked as a

family selling produce, odds and ends, wood and different

things. And in 1980, we moved down here and opened up the

cricket farm. Sometime after "87, we started the construction

business together, Dad and Mom, did, and we worked as a

family, always have up until the last couple of years.
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Q: Are you -- you have your own business now?

A: Yes, sir. | started my business iIn 1996, transporting
and setting up manufactured homes.

Q: All right. That"s completely separate and apart from

your father®"s business?

A: Correct.

Q: Always has been?

A: Yes, sSir.

Q: And do you know when Dale came back and started working

for your father?

A: When you say he come back to work, what time are you —--
Q: When he left Allied Signal, do you remember what year
that was?

A: It had be 90 -- right before "96 because 1 had worked
with the county, Horry County, for 18 months and that®s when I
had started -- we worked work four 10-hour days and 1-°d
started working on weekends with Southern Lifestyle, which was
a manufacturing sales center here in Conway, and it had to be

right around that time.

Q: I said Dale, I meant Roger?
A: I1"ve been called both.
Q: And were you familiar or did you know or realize that

Roger~s relationship with his father started to deteriorate
for whatever reason?

A: Excuse me. Yes, sir.
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Q: And could you describe that for us?

A: It was very abusive to a certain point that 1 couldn"t be
around i1t. When he got to talking about my mom and dad, I had
to leave.

Q: And were you aware or did you have any knowledge of the
existence of this Defendants®™ Exhibit Number 17

A: No, sir; 1 did not know anything about it.

Q: All right, sir. When did you learn of the January 2013
incident when your father fired Roger?

A: I had heard that through the family. He had came to me
-- he lives up on the front corner of the six-and-a-half acres
that -- 1°ve got a shop in the back and him and 1 talked about
what was going on. And that"s the first knowledge that I
knowed about what was going on as far as him getting fired and
him living the business, the family business.

Q: Backing up a little bit till when your father had his
heart attack, did you pitch in and help with the business?

A: Yes, sir.

Q: Now, this was on your own accord, this using your own
equipment to get things done?

A: We always worked as a family. |If 1 had a septic -- if |
had a house that we moved and if I could get the septic tank
and land clearing, we did it as a group, as a loving family
that was proud of the name, and we did that up until this

occurred. Now, 1 took -- for iInstance, when he got in his
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wreck, which was in "99, we were doing a big job up at Little
River. It was a casino building right there as you get off --
drop of 29 -- 22 on Number 9. We were altogether all working
setting up the manufactured homes with land clearing,
everything, and that"s the way we did it.

Q: But the relationship deteriorated from that point
forward?

A: I*m not proud to say -- and I"m not saying this just
because I"m sitting here, because he knows. He"s always had a
problem with his temper. 1 love him. 1 wish this wasn"t
going on, but the truth®"s welcome In here as i1t Is in heaven
and hell.

Q: In 2015, did you acquire the business, your father-"s
business?

A: Yes, | did.

Q: Okay. And what did that consist of?

A: That consisted of the equipment that my dad and my mom
had accumulated over the years, everything that 1 got from
them was iIn their name.

It wasn"t in their name individually?

Yes, sir.

It wasn"t all titled, was 1t?

No, sir.

But what was titled was titled in their name?

> O » O »r O

Yes, sir, and the bill of sales come with it was iIn his
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name.
Q: I hand you what"s been marked as Plaintiff"s Exhibit
Number 4 and ask you to take a look at i1t. Is that the

equipment that came from your mother and daddy? It was titled

in your daddy®s name, not your mother®s, 1 would assume?
A: Correct.
Q: Okay. Is that the equipment that came from your father?

b

All except two pieces.

Q: Okay. And did you take a look at what those figures were
and compare the figures on that Plaintiff"s Exhibit Number 4
to the values of the equipment that you thought they should
be, the actual value?

A: I*m gonna take three pieces off this list, which will be
the tri-axle, the Chevrolet dump truck; the New Holland
backhoe; and the trailer. 1 had those -- tried to get rid of
those. They were in such poor shape, | got $25,000 for all
three pieces, all three pieces. They were wore slap out. And
I went down the list and originally got rid of everything

except the septic tank truck and the forms, and I"ve still got

the International. 1 think It"s an "03, not an "05. But they
are very inflated. That excavator, | traded it in on a new
CAT that allowed me $10,000. |1 traded the New Holland

bulldozer at CAT for a new CAT; they allowed me $8,000.

Q: And when you got the equipment, what kind of shape was it
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A: It was wore out, sir, and I hate to say i1t, but It was --
It was costing me more than I could make with 1t. Every time
I"d go to a job, I had to fix something. So, I got rid of

everything except those and replaced 1t with new stuff.

Q: When the equipment came over, was there debt on the
equipment?

A: Yes, sir.

Q: And when you take what you think the value was and

compare i1t to the debt, about how much equity you think was
there iIn that equipment when you got it from your father?
A: Judging from what 1 got out of 1t and what was owed on
it, I was in the hole.
Q: Do you think there was any equity at all?
A: Sir, if there was any bit of -- I mean, 1 might®ve got
$40,000 out of what 1 got if -- that would be a top dollar.
Q: That would be the equity in what you got?
A: Yes, sir.
Q: What you can sell i1t for or the market value of what you
could sell them for versus what the debt was.

Were there any other assets besides equipment?
A Not the business, no.
Q: And this was in 2015?
A: Yes, sir.
Q Did you have incidents with Keith after you acquired the

business or the equipment from your dad that resulted in
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having to call the police or the sheriff?

A
Q
A
Q:
A
Q
A

You mean Roger?

I"m sorry.

That"s okay.

Roger.

Yes, sir.

And how often was that or was It more than once?

I had purchased a piece of property that is adjacent to

four and a half that was out of the Geneva Graham Estate.

That*s the one that 1 bought from Mom and Dad that originally

was supposed to go to me anyhow, because they bought it for me

and my wife. Needless to say, my brother ended up with a

corner of it. | had to put up no trespassing signs because of
some -- well, the law told me to. And every time I would put
them up, he would tear them down. So, I called the law twice.

I didn™t press any charges.

Q:

Going back to the incident of 2014 that Mr. Scott

testified to, were you there when that happened?

A:

I was walking across the -- leaving my house going back

to the septic tank forms.

Q: Did you see ---
A: Excuse me, Archie Mack was calling me -- which he"s dead
and gone now -- and 1 see my brother inside of the -- Dad"s

red truck and then when I got to him, he was covered in blood,

and he left and went home.
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Q: Your father did?

A: Yes, sir.

Q: And where did Dale gone?

A: They went back home.

Q: How did you pay or how are you paying your parents for
the equipment?

A: You see this, that®"s how 1"m paying my mom and dad, by
honoring them and whatever they need, the rest of -- if they
draw their breath, I"m taking care of them. It don"t make no
difference what they need, if I got it, they got it. They
don"t get a lump sum; they get whatever they need.

Q: And are you referring the 5th of the 10 Commandments,

honor thy father and thy mother?

A: Yes, sir. That"s the way I was raised and that"s way I
do.
Q: So, there never was any big lump sum payment or anything

of that nature?
A: No, sir; | didn"t have i1t.
Q: And you pay them?

A: Whatever they need. Whatever they need, they get if I

got it.

Q: IT you have it?

A: IT 1°ve got it.

Q: IT you got i1t?

A: Yes, sir, and as long as 1| draw breath, regardless how
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this ends, they"ll get 1It.

Q: Answer any questions Mr. Graham might have for you.
THE COURT: All right. Cross examination?
MR. GRAHAM: Thank you, Your Honor.

CROSS EXAMINATION OF JOHN KEITH HERRINGTON BY MR. GRAHAM:

Q: Just let me make a correction if I can or a
clarification?
A: Yes, sir.

Q: Scott was the young guy who just testified earlier this
afternoon?
A: Yes, sSir.
Q: He said it was in 2015 and you said "14; is it "15 or
"147
A: Sir, 1"m not good with dates; Scott"s not good with
dates. All 1 can tell you is that man right there crawled in
the truck on that man right there and he commenced to beating
him and him crippled.
Q: And you can"t tell us when that was?
A: Sir, listen to me, it don"t make no difference what I
say. You got the paperwork.

THE COURT: Sir, listen to the question, then answer the
question.

BY MR. GRAHAM:

Q: Do you know whether it was 2014 or "157

A: I*m gonna say "14, because 1 hadn"t bought the business.
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Q: Okay. But you were present when Scott testified?

A: Yes, Sir.

Q: And you heard him say 1t was "157?

A: I think 1 heard him say that he thought it was "15,
assumed, not for sure. 1 don"t know. I heard him say
something about "15, sir.

Q: Okay .

A: All 1 can tell you is | didn"t -- 1 had not bought the
business when this occurred.

Q: Gotcha. Now, you indicate that you guys have had a
loving family all these years, right?

A: Yes, sSir.

Q: And it was -- when was i1t that he started to be -- Roger
started to be derogatory and abusive towards your parents,
when was that?

A: Sir, 1°ve heard that off and on as long as we"ve been
grown.

Q: Did you hear it from your dad?

A: Did 1 hear what from my daddy?

Q: That he was abusive all your life; Roger was abusive to
your dad?
A: I1"ve heard him talk disrespectful to my mom and dad.

Q: That"s not my question. My question is, did your dad
tell you he was abusive toward him?

A: He didn"t have to.
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Q: Is that a yes or no, sir?

A: No, my dad didn"t have to tell me.

Q: Okay. You heard your dad testify earlier and said there
was little -- very little going on between him and his son
other than he had his way of doing things and the son had his
way of doing things, right, you heard that?

A: I heard that, yes, sir. 1"ve been here the whole time.
Q: And did you disagree with your dad when he said that,
mentally?

A: Sir, 1™m going to tell you this -- can 1 be blunt with

Q Uh-huh, (affirmative response).

A You don"t talk to your parents like they a dog.

Q: Okay. Okay. Now, you finished?

A Yes, sir.

Q Okay. Let me ask you this. You said you valued the
equipment where you were in the hole with it when everything
was said and done?

A: 111 tell you this, every piece of equipment that I sold,
ain®"t even close to what them numbers is that y"all got on

them papers.

Q: Did you keep any of it; do you have any of 1t now?
A: I1"ve got three.
Q: Okay. And what is your -- how have you valued those

three pieces?

213






© 0 N oo o A w N P

N NN N NN P B R B R PP P PR
a A W N P O © © N O O » W N B O

Herrington v. Herrington - 2018-CP-26-00789 194
JOHN KEITH HERRINGTON - CROSS BY GRAHAM

A: The septic form and the tank truck and the little dump

truck.

Q: So, how much did you value it as?

A: Well, 1 went and tried to borrow money on them and they
let me borrow I think $10,000 between -- no, excuse me --

$18,000 between all three pieces.
Q: Okay -
A: And that®"s what the Blue Book was on the trucks. The

forms, they kind of just took my word at it.

Q: Now, you heard -- you were present when Roger testified?
A: Yes, sSir.
Q: Did you hear him talk about an agreement between him, his

mom, and his dad?

A: I heard him say that.

Q: Is that the first time you“ve heard that?

A: I"ve never heard that agreement until this lawsuit.

Q: Okay. Roger didn"t talk to you about that?

A: No, sir.

Q: He never talked to you about that?

A: No, sir.

Q: Okay. And 1 believe you said that, basically, you bought
the building, the equipment is not worth anything, right?

A: Yes.

Q: And you did it because you want to take care of your mom

and your dad; is that what you said?
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A: I said the equipment is not worth what you"ve got it
appraised for or valued on this sheet.

Q I understand that. 1 understand that.

A Of course, everything is worth something to somebody.
Q: Okay .

A Your suit may be worth more to you than i1t is to me.

Q I understand that. My question is, when you purchased
the business, right?

A: Uh-huh, (affirmative response).

Q: You said that nothing matters except you taking care of
your mom and your dad?

Yeah.

You®"re gonna take care of your mom and your dad?

Yes.

Okay -

I did before I purchased the business.

You did that before you purchased the business?

Yes.

o » O r O r O T

Sir, isn"t what you"re doing now the same thing that your
brother was doing before with them with one exception, you got
it Iin writing and he didn"t; isn"t that the same thing?

A: We did i1t together the whole time and neither one of us
had it In writing.

Q: Sir, 1™m sorry?

A: We did i1t together and neither one of us had it in
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writing for years.

Q: Who?
A: Him and I and my sister. We worked for them just like
everybody ---

Q You took care of your parents?

A We worked for them.

Q: Right.

A We done what we were supposed to do.

Q Right. And you never heard of any agreement that after

10 years, Roger would get the business?

A: No, sir.
Q: You never heard that?
A: No, sir.

Q: All right. But he was doing the same thing that you“re
doing now; he was doing that, right?

A: He worked, yeah, he worked just like 1 did then for him.
I worked with him along with him for them the whole time.
Gotcha. Well, when your dad got sick, where were you?

I was working with him.

You were working with who?

I was working and pulled off my mobile home business and
joined in and helped them.

Q And you worked alongside Roger for 10 years?

A: We all worked together.
Q

During the 10-year period?
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A: Since 1981 when we moved back down here and we bought the

cricket farm, we"ve always helped one another as a family.
Q: I understand that. My question ---

A: And we all worked for the construction business, the
restaurant, everything that they“ve ever been involved in.
Q: Understand.

A: The only thing different is he drawed a check and 1
didn"t.

Q: My question is, did you work elbow-to-elbow with Roger
after your dad got sick?

A Yes, sir.

Q You did?

A: I helped him.

Q You stopped your business ---

A No, sir. We worked together. 1 helped him. 1 had
employees and we went and done septic tanks, land clearing,
the whole nine yards and helped him.

Q: Along with Roger?

A: Yes, sir.
Q: Okay .
A: You heard him state, correct me if I"m wrong, that Dad

split the business up when he had the accident in "99. He
give me the excavator, the dump truck, and the bulldozer; the
land clearing part.

Q: So, all of -- all of the business was your dad"s and he
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split it up?

A: To help us for us to help run.
Q: I gotcha.
A: To help run; not give i1t to us. Roger, you take the

septic tank and do that part; Keith, you take this and do this
part.

Q And that"s when your dad got sick?

A Yes, sSir.

Q: Around that time?

A Correct.

Q Okay. So, you never heard anything about you can take
the business, 1"m going to give the business to you?

A: I did not.

Q You never heard that?

A No, sir.

Q: All right.

A No, sir, I did not.

Q Now, I don"t know if you answered this question or not,
but 1*m going to ask 1t one more time and 1"m going to be
finished. Aren"t you doing the same thing that Roger did with
respect to your parents?

A: Other than suing them, yes, sir.

Q: No, sir, not that. Aren"t you doing the same thing with
respect to your parents now that Roger claims he did when he

testified yesterday?
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A: I weren"t here yesterday.
Q: This morning?
A: He worked, yes, sir; he worked just like we did and got a

check because he needed money.

Q: Okay. And you quit your business to go help him, right?
A: I sent my guys to go help them do whatever they needed to
do and 1 went and helped run trackhoes, bulldozers, put iIn
septic tanks, run dump trucks, the whole nine yards; whatever
they needed, whenever they needed, and still do.

Q: Did you buy a piece of land from your parents?

A: Yes, | did.

Q: How much did you pay them for the land?

A: It was 12 or either $15,000; one of the two, I can"t --
I"m not gonna ---

Q: Okay. And that piece of land was used by the business
before you purchased i1t?

A: It was adjacent to my property and we all used it.

Q: Okay. What did you use it for?

A: To come in and out with my equipment, their equipment,
Daddy*"s equipment.

Q: How about storage; was it used for storage?

A: The septic tank forms are on it.

Q: Okay. What -- is that the only thing that was on it?

A: There®s some rubber on it, where you put your septic tank

material.
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Q: Okay -
A Yes, sSir.

Q Was there a building on i1t?

A: Yes, sSir.

Q What happened to the building?

A I served papers on him to have i1t moved off of my
property as well as disconnect from my septic tank on my
property and he neglected to do 1t. 1 took all his stuff, by
law, put 1t out by the road for however many days it was, he

had the opportunity to get it up or either move the building.

Q: And this i1s after you purchased it from your parents?
A: Correct.
Q: Okay. And that"s the same piece of land that was used iIn

the business for storing septic tanks forms?

A: That"s the same piece of business that they bought for me
and my wife because we couldn"t afford it at that particular
time, which was supposed to be bought back from me originally.
Q: I understand that. | understand that. But that piece of
property was used in the business before you purchased the
business, was i1t not?

A: Yes, | guess you -- yeah. As well as my property, which
iIs adjacent to it.

Q: Understand.

A: The septic tank forms is on half of mine and half of his.

Q: But your parents didn"t buy your property and give it to
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you; i1t was owned already?

A: Yes.

Q: I*m talking about the piece of property that you got when
you purchased the business?

A: No, no, no. |1 bought the property before 1 bought the
business.

Q Okay. When did you buy the property?

A You got the record right there; 1 can"t tell you.

Q: Okay. When did you buy the business?

A In "15.

Q You remember when you bought the business, but you don"t
remember when you bought the property?

A: Just because I*ve heard y*all. 1 don"t have any

paperwork, sir, other than what I done at the land.

Q: I gotcha.

A: I mean, you®ve got all the records, | hope. You"re the
lawyer, tell me when 1 bought it. 1 don"t want to lie under
oath.

Q: Oh, 1 understand 1t. You know, I understand. Take a

look at that, sir, and 1 ask i1If that refreshes your

recollection?

A: Yeah.

Q Okay.

A: That"s when i1t was recorded.
Q When did you buy it?
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A: This says 2/27/15.
Q 2/27/15?

A: Yes, sir.

Q: And you purchased the business when?

A I don*"t have the date, but it was after that because we"d

already purchased i1t, because we wasn"t in the lawsuit when 1

bought the land.

Q Okay. So, It was ---

A Or he wasn"t in the lawsuit, excuse me.

Q: You bought the business after he was in the lawsuit?
A Yeah.

Q Okay. So, you were aware of what he was claiming when

you bought the business?

A Yes, sSir.

Q Thank you, sir.

A: I know what he*s been claiming the whole time.

Q You knew what he was claiming the whole time?

A I know that he thinks my mom and dad shafted him, and he
got the same opportunity 1 did to get up and go to work every
day on his own, because I made a business for myself. |1
didn"t -- we take the construction business and he had the
same opportunity just like he"s doing right now.

Q: When you say you knew what he was claiming all the time,
what was he claiming?

A: He has strung my name all over this county and ever
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county adjacent to this county.
Q: Sir, that"s not an answer to my question. My question
was, you said ---
A: That Momma and Daddy had shafted him.
THE COURT: Sir, you need to listen to the question and
then answer the question.
A: Okay .
BY MR. GRAHAM:

Q: You said that you knew what he was claiming all the time
and my question was, what was he claiming when you bought the
business?

A: Poor little Roger had got shafted in his whole life.

Q: How did poor old Roger get shafted in your opinion or
that"s what you said he was claiming? How?

A: Well, he"s been divorced twice; he just ain®"t got what
everybody else in life has got, undoubtedly.

Q: Sir, honestly, you knew about this lawsuit and what he
claimed in the lawsuit whenever you purchased the business,
did you not?

A: Again, I did, because I know he didn®"t own the business.
It"s just like I"m a son, he"s a son. 1°"m just as much
entitled as he is to anything that they leave.

Q: So, the lawsuit was filed, you had an opportunity to see
the lawsuit ---

A: No.
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Q: -- before -- you did not?

A: No, sir.

Q: You didn"t see the lawsuit before you purchased the
property?

A: I Just heard it from him.

Q: You heard it from him?

A: That 1 sued your momma and daddy.

Q: well, tell me what he told you about the lawsuit before
you purchased the property?

A: I stole everything that belonged to him, and I"m gonna -
Q: Stealing from him by you is not in the lawsuit, sir?

A: That*"s what he told me. That"s how I found out about
what®"s going on now, that I stole everything that the business

—— 1 stole the business from him.

Q: Did you see the lawsuit?

A: No, sir.

Q: Did you have a conversation with your parents about the
lawsuit?

A: No, sir, other than he"s -- they had got papers served on
them. That"s the only thing I know. 1 didn"t know the
lawyer®s name; 1 didn"t know anything. | found out more today

and in the last 24 hours than 1 have ever known in the whole
time.

Q: And what was he claiming?

224






© 0 N oo o b~ w N P

N NN N NN P B R B R P PR PR
a A W N P O © © N O O » W N B O

Herrington v. Herrington - 2018-CP-26-00789 205
JOHN KEITH HERRINGTON - REDIRECT BY WILLCOX

A: I don"t know.

Q: You don"t know?

A: That he got the -- 1 stole the business from him.
Q: Okay. That"s what he was claiming?

A: That"s what he told me ---

Q: Thank you, sir.

A: --- that | stole the business.

THE COURT: Redirect?
MR. WILLCOX: Yes, Your Honor.

REDIRECT EXAMINATION OF JOHN KEITH HERRINGTON BY MR. WILLCOX:

Q: What did you mean when you said Roger got a check and you
did not?
A: Back when my dad got in a wreck and he asked Roger to

take care of the septic tank part and me take care of the land
clearing, that was right after he got in a wreck until
November, Thanksgiving. |1 run that part of the business and

brought them all the money and the proceeds out of it.

Q: So, anytime you made money on the land clearing side ---
A: I never drawed a check off of it. |1 lived out of my own
business.

Q: But on the other hand, Roger was drawing a check?

A: Yes, sir.

Q: He was getting paid on the septic tank side?

A: Yes, sir; | didn"t need a check from their business. |1

was successful on my own.
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Q: I"m a little confused about this property we"ve been
talking about. This property he was asking you about, were
other family members given an opportunity to buy that
property?

A: Yes, he was.

Q: But he didn"t want it?

A: No, sir, he did. 1°d already -- 1 had already paid my
parents whatever the number was, a check. Okay? It was at
the lawyer®s. My dad called me back, he says, Keith -- and
this i1s before the lawsuit -- Keith, me and your momma wants

to give Roger the opportunity to buy, to buy the piece of

property right behind him. My words were, Dad, if that"s what

you and Momma wants to do, 1°m good.
Q: But Roger had the opportunity and didn"t do it?
A: No, sir; he did.
Q: He did?
A: It was right down to the last minute, right before
closing and he slapped them with that lawsuit, and Dad says,
he ain®"t getting nothing. Just like you two can have it just
like 1t was to begin with.

MR. WILLCOX: Nothing further, Your Honor.

THE COURT: All right. You may step down.

MR. KEITH HERRINGTON: Thank you.

THE COURT: Defendants can call your next witness.

MR. WILLCOX: Your Honor, we would call Eunice

226






© 0 N oo o b~ w N P

N N N N NN P B R R R R R R R R
aa A W N P O © 00 N oo o M~ W N = O

Herrington v. Herrington - 2018-CP-26-00789 207
EUNICE M. HERRINGTON - DIRECT BY WILLCOX

Herrington.
CLERK: If you"ll raise your right hand.
EUNICE M. HERRINGTON, HAVING BEEN

DULY SWORN TESTIFIES AS FOLLOWS:

CLERK: Thank you. If you"ll please state your first and
last name for the record and speak into the microphone.

MS. EUNICE M. HERRINGTON: My name is Eunice M.
Herrington.

DIRECT EXAMINATION OF EUNICE M. HERRINGTON BY MR. WILLCOX:

Q: Ms. Herrington, Roger is your son, Keith is your son,

Terry is your daughter?

A:  Correct.

Q: And Dale i1s your husband?

A: Right.

Q: And in the business, you have been the bookkeeper and ran

the office of the building -- of the business?

A: Yes, 1 have.

Q: What, 1 mean, could give you us a little more detail of
what you would do on a day-to-day basis?

A: I kept up with everything that was shipped in, every bill
that was paid, and ordered; 1 helped with that. Dale also
helped with that. And we -- I would answer the telephone and
I would drive him to look at the jobs when he weren®t able and
so he could see if the equipment could go in where it was

supposed to. And then lots of times, he figured the septic
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tanks and most of the time Teresa and | would go pick the
money up on Friday where they had worked. That was my job.

Q: Ms. Herrington, I°m going to hand you what we"ve marked
as Defendant®s Exhibit Number 1 and ask you if you"re familiar

with that document?

A: Yes, 1 am.

Q: Did you prepare that?

A: 1 did.

Q: And is that your handwriting?

A: It is.

Q: Now, I see on the first page it"s cursive, but then the
rest of it his hand -- is printed?

A: Right.

Q: Is that the way you would do things sometimes?

A: I did. 1 was -- he -- we were at a job and Roger was

leveling and Dale was trying to tell him that he had done a
good job on that piece of land, to go ahead and move to the
next one because it looked good and he got mad and I didn"t
understand why he should be mad, because he was telling him he
had done a good job. And he started cussing at the job and
that"s when he called Brooke to come pick him up. And I sat
there and wrote this, and then he signed it.

Q: Were you present when Roger signed that Defendant®s
Exhibit Number 17

A: Right, because he had so much rage in him and he had
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changed so much until 1t was unreal. | didn"t understand it
because I had once before tried to get help when he carried us
to court another time and | asked the -- the magistrate could
help me get Roger some help because he wasn®"t getting angry
and more angry and, not so much to me, but to his dad. And
so, he said that there was nothing that he could do because he
was of age and I couldn®t do anything. But he needed help.

He needed anger management because he was really fierce,
because he would get mad and he would hit the dash of the
truck. The truck was busted. He"d slam the door and broke my
big painting on the wall, on the floor. He would throw things
at his daddy and hit the screen, back porch screen; i1t had to
be replaced. Just throwing things, just being angry and you
don"t do that if there"s not something wrong with you.

Q: Are you aware that the business, most of the equipment

went to your son, Keith, in the early part of 2015?

A: Yes.
Q: Do you love your son, Roger?
A: He had quit. He was no longer there and he told me that

he did not want to do anything else with the equipment; that
he was gonna go out and get another job that had benefits,
because he was tired of that junk and messing in that septic
tank mess, and that®"s what he did. And then he come back and
-- we were doing a job at the Promised Land and the man bogged

our bulldozer down all the way to the seat on the bulldozer.
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He was using i1t at night when we would -- when we would finish
Iin the day and go home, the man was using 1t and Roger wanted
to come back and use our equipment then after he had already
quit and started to work with this man and -- and -- 1iIn
Florence and he wanted to use 1t to make him some extra money
and was gonna do that septic tank because 1 -- 1 said -- and
Dale told him no and that"s when he started taking things that
-- that didn"t belong to him, like Keith had bought a four-
wheeler -- not a four-wheeler, but a golf cart and give to his

dad so his dad could get out In the yard and go places with

it, because of what was wrong with him, and he would -- he
come back and got that like it was his. 1 mean, he would just
come and just take things. | mean, you don"t do that; that

wasn®t equipment, that wasn"t anything, or go to the truck and
take the tools out the back of the truck. And about the lot
they were talking about, i1t"s -- I did --—-

MR. GRAHAM: Your Honor, 1"m gonna ---
A: --- the doors got chained with locks.

MR. GRAHAM: Your Honor?

THE COURT: What"s the objection?

MR. GRAHAM: Your Honor, she®s not responding to a
question.

THE COURT: Overruled. 1711 allow it.
BY MR. GRAHAM:

A: It goes along together with his anger. 1 had to -- can 1
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finish this?

THE COURT: Yes, ma“am.
A: He would come in at night or in the daytime at the house
because -- and he would go through the office and just
plunder. He would go in there and get in Dale®s chair,
recliner, and sit back like 1t was his. 1°m iIn the bed
asleep. 1 don"t want people in my house, not even my
youngins. |If you don"t know somebody is in there, you might
accidentally shoot somebody. 1 mean, you know, you just don"t
know. So, I had them changed because he said that we better
watch our back. And so, the locks were changed.
Q: Did you and your husband, Dale, ever agree to give him
the business?
A: It was a possibility. 1 didn"t own the business, but
Roger, he just changed so and was just so mean to us and all
and he started doing things that just wasn®t right at all.
Like when he was on the job, he didn"t finish grading the
yards and all like he was supposed to, and two or three times
we had to go to court because they would come back on us, the
customer would come back on us and so, I"ve been iIn court a
few times with him. And that last, you®"ve got to have
everything leveled and make i1t look good, and Dale is a
fanatic over everything being right before you leave, even if
it takes 30 minutes longer or an hour longer, just fix it

right to start with. It"s better than having to go back.
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Q: Were y"all In court because of things he did or didn"t
do?

A: Yes. Yes.

Q: Do you still love your son?

A: Oh, yeah, he"s my first son. 1711 always love him. He
was my -- he was -- he was so special and so good to start

with, you know, it was just unreal and the changes, it was
just -- 1 couldn®t even comprehend 1t. He wanted to sell the
-- his house and take the equipment and come to Conway and
like take it away from Dale and us. It was just different
things that just did not add up.
Q: Answer any questions Mr. Graham might have for you,
please, ma“am.

THE COURT: Cross examination?

MR. GRAHAM: Thank you, Your Honor.

CROSS EXAMINATION OF EUNICE M. HERRINGTON BY MR. GRAHAM:

Q: Ms. Eunice?
A: Yes, sir.
Q: Did you guys have an agreement for Roger to work for

y*all for 10 years?

A: No, sir.

Q: There was no ---

A: That was never understood. And 1 wouldn®t have agreed to
that anyway, because Dale had never -- Dale was iIn good health

at that time and he was still a young man and he had not been
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sick and -- no, not at that time. And the reason he"s sitting
there like he i1s -- we give Roger a house and the land, Dale
did, and he had paid for somebody to help him fix that house
up- It was his soil. It was an old schoolhouse that his
grandma and everybody went to school in, and he -- two and a
halft years after he had it, it burned, but he would have never
had anything but a single-wide trailer if i1t d been left to
him, if 1t hadn"t been for us.

Q: What did you mean when you said there was a possibility

that you were gonna give him the business?

A: IT he hadn*t of changed and -- and been so mean and all,
he just -- it was just unreal.

Q: You were the bookkeeper for the business?

A: I was the bookkeeper, yeah.

Q: How did you pay him; did you pay him with a check?
A: No, he got cash. That"s what he wanted because he said

he was an individual contractor. That"s what he wanted to go
You paid him with cash every year?
What?

Every year?

You paid him with cash?

Q

A

Q

A: Every week.
Q

A Yeah.

Q

Did you ever take any taxes out?
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A: Nope, a contractor does their own taxes and that"s what
he said he wanted to do.

Q: And that was from the beginning, he wanted to be an
independent contractor?

A: Yeah.

Q: Okay. And you heard Keith say that Roger got a check and
he didn"t; why didn*"t you give Keith a check?

A: Keith wouldn®t accept it. At that time, the business had
just started, 1t was not good, and we weren®t making hardly
anything and not enough to even hardly keep it up. And so, he
come and helped, but the day that Dale got in that wreck, he
was taking the sander back where Roger had paid for the sander
to sand the old schoolhouse that they was redoing for a house,
and he"s had to live with that all these years. And then when
Roger beat him up that day down there where the septic tanks
was at, he has not slept a night all night long for being in
pain and hurting. We ain"t neither one had a night"s sleep
cause he is just iIn so much pain.

Q: Ms. Eunice, take a look at what"s been entered into
evidence as Plaintiff Exhibit Number 5. Look at the signhature
on that. Is that Roger®s signature? Are you familiar with

his signature, Roger~s?

A: Yeah.
Q: Look down here; is that his signature down there?
A: Yeah.
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Q: Okay .

A: He just -- no, he would sit and write like his daddy

because he would say he was Dale. 1"m Dale.
Q: And that signature there i1s Roger®s?
A: Yeah.

Q: Okay. And you recognize that; is that right?

A: Yeah, and I made payments and paid it back.

Q: You made payments and paid this back?

A: Yeah, 1°ve made payments on quite a few. Even things
that belonged to him, I would make payments because he didn"t
only get a check, but if there was any money made, he got his
part, but he also got two houses and land. So ---

Q: Did you split the profits of the business with Roger?

A: There was no profit.

Q: There was no profits. Okay.

A: No, and he knew It weren®"t nothing.

Q: Okay .

A: He got paid when me and his daddy didn"t even have
nothing that week, he would still get paid.

Q: Take a look at Defendant"s Exhibit Number 1, and I ask
you if that signature there is the same that you said was
Roger*"s?

A: That"s -- Roger signed that standing right there in my
den.

Q: That"s -- that®"s the same signature is your testimony,
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right?

A: Right.

Q: Okay -

A: And about signing 1t, It said that we give you permission

to have the business and all, that was not true. He and
Diane, his wife of two different times, come to the house and
she stood there in front of the fireplace and said, i1If you"d
have died, the business would have been ours. 1 wouldn®t give

her air i1If she was in a jug because she was not a good woman.

He"d go to work and she"d -- she would have men in. No. No.
Q: So, | assume you didn"t like Diane?

A: I didn*"t like the way she did. And 1 went there to carry
Roger a permit and she was -- the baby was iIn the truck and,

ifT 1 hadn"t of went, the little girl would"ve probably died.
You mean, you talking about Roger®s oldest daughter?
No, it was her daughter. The other one was ---

Not Roger~s daughter.

Yeah.

She had a child before Roger?

> O » O » O

Yeah, she had put her out there in the truck and she was
upstairs with a man.

Q: Okay .

A: Yeah, exactly.

Q: Okay. Now, would you tell us if you and Roger had an

agreement regarding the business?
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A: No, he was -- let me put i1t this way, | worked for
several people. Because | worked for them and got a check, 1
didn"t own that business and 1 didn"t say -- how can you --
when you work for somebody, you don®"t own It, you just work;
you are a worker. He would"ve probably gotten the business if
he had done what he should®"ve done. But when he went and beat
up on his daddy and the things he done, and the pain that I
watch him do every day and every night, no, he got two houses

and all that. When 1 die, that"s when we used to get our

stuff.

Q When did he beat up on his dad? What year?

A I want to think It was "14.

Q: In 20147

A Yeah.

Q Okay. And you®re familiar with this because you drafted
it, right?

A: Yeah.

Q: And that was after -- that was 2012, wasn"t it?

A: Yeah. See, that"s how far back it was, he had started
being the way he was and I -- I -- the Lord is my witness, I
done my best to get help for him but I didn"t get it, and 1
still think he needs help.

Q: Did you ever see Roger beat his dad?

A: No, just throw things at him. 1 weren"t there the day

that he was whipped and beat on at ---
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Q: Did he ever hit your husband when he threw things at him?
A: The screen wire kept him from hitting his daddy and tore
the screen wire on the back porch. But he was -- he was like

dynamite against his daddy. He did not ---

Q: Did you ever see him ---

A: No.

Q: Okay. You heard your husband testify earlier about he

and Roger had very little argument other than dealing with the

business?
A: When they fTirst started up until after he married Diane
the second time, Roger, I couldn®t have asked for anybody to

being no better than Roger. He was good. He was good to his
youngins. He was good to Brooke and Fallon. He was good to

everybody but he changed.

Q: When did he marry Diane the second time?

A: I don"t remember.

Q: You don®"t remember?

A: No, if you had asked me a year ago, | probably could®ve
told you. | don"t remember dates anymore.

Q: Thank you, ma“"am. That"s all 1 have.

THE COURT: Redirect? Any redirect?

MR. WILLCOX: No, Your Honor.

THE COURT: All right. She may step down.

All right. Defense can call your next withess.

MR. WILLCOX: Your Honor, that®"s the defense.
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THE COURT: All right. Let me see the attorneys for a
second.
(REPORTER®"S NOTE: Bench conference is held off the record in
the presence of but outside the hearing of the jury.)

BY THE COURT:

THE COURT: All right. Ladies and gentlemen, the defense
has rested their case and given the time of day, I think we"re
gonna go ahead and break for the day. [I"m gonna ask that you
be back again tomorrow morning at 9:15. We"ll give you an
opportunity to get a cup of coffee, get you something to eat,
whatever the case may be.

I caution you again, do not discuss the case even among
yourselves. Don"t conduct any iIndependent investigations. |
hope everybody has a good evening and we"ll see you back at
9:15 tomorrow morning.

Thank you very much.

(REPORTER®"S NOTE: Jury exits courtroom @ 3:44 P.M. The
following takes place outside the presence of the jury.)

THE COURT: All right. Any motions at this time?

MR. GRAHAM: No, Your Honor.

THE COURT: All right. Anything further from the
defense?

MOTIONS:
MR. WILLCOX: Your Honor, we would move for a directed

verdict as to the remaining causes of action, quantum meruit
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and unjust enrichment. | think taking the evidence iIn the
light most favorable to the plaintiff, I don"t think they"ve
proved any quantum meruit or unjust enrichment. 1 know there
was a property list, but I just don"t think the evidence 1is
there.

THE COURT: Okay. I"m gonna deny the motion. | think
there®s enough at least to get to the jury for the jury to
make a decision.

All right. Anything from the plaintiff before we break
for the evening?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: No, Your Honor. We can go off or stay on
the record, whatever. First time 1°ve ever been in a jury

trial where quantum meruit and unjust enrichment has been

charged.

THE COURT: 1 can tell you, basically, to me they"re both
so similar, if not, and I read the cases, I can"t really tell
the difference between the two. 1 can tell you what 1711

charge right now.

MR. WILLCOX: 1 think there are probably some elements

CHARGE CONFERENCE:

THE COURT: This is straight from the charge book. The

plaintiff has brought this lawsuit against the defendants
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under a legal theory called quantum meruit. Quantum meruit
simply means as much as deserved or as much as it iIs worth. A
person who accepts the services of another must pay the
reasonable value of the services unless 1t was agreed by both
parties that the services would be performed for free or as a
favor. In order for the plaintiff to recover on a claim of
quantum meruit, the plaintiff must show, by a preponderance or
greater weight of the evidence that the plaintiff conferred a
benefit on the defendants. Next, the defendant must show that
the defendants did benefit. Finally, the plaintiff must show
that the defendants kept the benefit under circumstances,
which make i1t unfair for the defendant to keep the benefit
without paying for i1t. The plaintiff does not have to show an
actual verbal or written contract or that the parties agreed
on a specific price for the services. |IT the tasks for which
the plaintiff seeks payment under the claim of quantum meruilt
are included in the terms of an express contract, which has
not been abandoned, excuse me, abandoned or rescinded, the
plaintiff may not recover under quantum meruit. The amount
the plaintiff may recover under quantum meruit is the amount
you find the defendants were unjustly enriched at the
plaintiff*s expense.

And that"s from -- that®"s from the judges® charge book on
that cause of action.

MR. WILLCOX: Thank you, Your Honor.

241






© 0 N oo o A w N P

N NN N NN P B R B R PP P PR
a A W N P O © © N O O » W N B O

Herrington v. Herrington - 2018-CP-26-00789 222
CHARGE CONFERENCE

THE COURT: All right. Anything further?

MR. WILLCOX: Nothing from the defendants, Your Honor.

THE COURT: All right. And I"m just want to tell you, 1f
-- there®s nothing in the charge book. If there®s anything
that shows -- and 1 have not found anything that shows unjust
enrichment is different than quantum meruit. It just
basically says that unjust enrichment is the modern day term
for quantum meruit. But that they both basically means that
there was an unjust benefit rendered to someone and they
didn*"t pay for 1t, and it"s absent a contract. There Is case
law says you can"t collect under both. If 1t"s a contract,
you got to go by the terms of the contract. If there"s no
contract, which has been directed verdict in their favor on
this case, 1t"s just the quantum meruilt.

All right?

MR. GRAHAM: Your Honor, the only question I would have
concerning the proposed charge would be the services and
materials that were provided.

THE COURT: What do you -- what do you want? What are
you saying?

MR. GRAHAM: 1"m saying it should be or, services or
materials provided. That"s the only question or comment 1-°d
have with respect to the charge. Other than that, I wouldn®t
have any qualms with it.

THE COURT: Well, I didn"t -- find something that says
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materials, because this deals exclusively with services. If
the person accepts the services of another, they must pay a
reasonable value for the services unless it was agreed by both
parties that the services would be performed for a fee or a
favor. So, if you find something that shows that that goes

MR. GRAHAM: Yes, sSir.

THE COURT: OFf course, 1 mean, what are the materials
you"re claiming. | don"t know that there were any materials
provided or that the evidence showed. My understanding is his
claim 1s 1 worked for you for 10 years under the assumption 1
was gonna get the business. | gave you that benefit; you gave
me that -- you recognized that benefit and then you didn"t pay
me anything for it.

MR. GRAHAM: 1 think the reason I"m saying materials is
because of the question of the equipment that was provided
here.

THE COURT: Yeah, but that"s -- there was nothing ever
that said he provided the equipment. As | understand the
posture of this case, you"ve got a business and the business
has equipment, and his argument is I was to work 10 years and
then 1 was to get this business, the business name, the
equipment, all of everything that constitutes the business,
which includes the equipment. | did my part; I didn"t get

anything for it. 1 gave you that benefit, you realized the
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benefit, and then you didn*"t pay for it. So, it"s -- so, |
mean, | understand what you®"re saying. |1 think they can
include the values of the equipment iIn that because that was a
benefit he was supposed to receive, but they were to
compensate him for that under the plaintiff"s theory in this
case. | mean, when the -- when you say the plaintiff may
recover under quantum meruit -- the amount the plaintiff may
recover is the amount you find the defendants were unjustly
enriched at the plaintiff®s expense. Well, if they got the
equipment at his expense, or they kept the equipment at his
expense, then 1 think you can add the value of the equipment
in there. That"s the argument.

MR. GRAHAM: Yes, sir.

THE COURT: All right?

Anything further from the plaintiff before we recess?

MR. GRAHAM: No, sir.

THE COURT: Anything further from the defense?

MR. WILLCOX: Nothing, Your Honor.

THE COURT: All right. We"ll be in recess until 9:30
tomorrow morning.

RECESS - 3:52 P.M. - END OF DAY TWO

ks kOFF THE RECORD**%*%
NOVEMBER 20, 2019 - DAY THREE

(On the Record - 9:35 A.M.)
CHARGE CONFERENCE :
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THE COURT: Thank you very much. Please be seated. All
right. Have y~all had a chance to look over the proposed
charges? 1°11 give you two opportunities to raise any
objections or request any additional charges. Number one is,
now, the second time is after | charge the jury because it
does sound different sometimes when you hear it read versus
just reading i1t on paper. But any challenges from the
plaintiff at this time?

MR. GRAHAM: Not at this time, Your Honor, from the
plaintiff.

THE COURT: Any by the defense?

MR. WILLCOX: One, Your Honor, and 1 just wanted to
confirm, and the charge to me confirms it, but yesterday when
struck the breach of contract cause of action and the breach
of contract accompanied by a fraudulent act, I went back and
looked at the pleadings and the only cause of action in which
the plaintiff was requesting punitive damages was in the
breach of contract accompanied by a fraudulent act. So, 1

assume there wasn"t gonna be any charge on punitive damages

and in looking at your charge, that®"s -- that"s been
confirmed.
THE COURT: Yeah, I don®"t -- I don"t think that there is

-- that this is a punitive damages case.
MR. WILLCOX: Thank you, Your Honor.
THE COURT: All right. Anything further?
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MR. WILLCOX: No, sir.

THE COURT: Anything from the plaintiff before we bring
the jury In?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: Nothing from the defense, Your Honor.

THE COURT: All right. We"ll go straight into closing
arguments. The plaintiff will close, then Defense will close,
then Plaintiff will be afforded a reply, so anything
addressing the defendant®"s closing that you didn"t address iIn
your First closing. Okay?

MR. GRAHAM: Yes, sir.

THE COURT: All right. Let"s bring the jury iIn?
(REPORTER®"S NOTE: Jury enters courtroom @ 9:37 A.M.)

BY THE COURT:

THE COURT: All right. Ladies and gentlemen, welcome
back. 1 hope everybody had a good evening. We"re ready to
resume the trial of this case. Now, all the evidence has been
presented to you and now is the time in the trial where the
attorneys will make their closing arguments. Just like their
opening statements, these closing arguments are not evidence
in the case. It is simply the attorneys®™ contention as to
what they think the evidence has shown and what they think the
facts and the law in this case are. |If at any time an

attorney references a factual issue that is different from the
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facts as you find them to be, or references the law that It is
different from the law as I will charge you at the end of
their closing arguments, then you"re to disregard that portion
of their closing arguments because this is not evidence on the
facts and 1t is not a charge on the law. It is just their
contention as to what they think the evidence has shown in
this case.

All right. Mr. Graham?

MR. GRAHAM: Thank you, Your Honor.

CLOSING BY GRAHAM:

MR. GRAHAM: Mr. Chairman, ladies and gentlemen of the
jury, let me say thank you. 1 first thank you on behalf of my
client, Roger Herrington. Secondly, on behalf of our judicial
system, | say thank you. This controversy could not be
resolved with these parties and our system allows them to
bring the controversy to you and ask you to decide.

Monday afternoon when 1 stood up, the first thing 1 said
was, every controversy as three sides; our side, their side,
and the right side that"s gonna be decided by you. Now, we
ask you to do that from the evidence that came from that
witness stand. We ask nothing but a reasonable, thoughtful
evaluation of the evidence.

We presented to you three witnesses to prove our side of
the case. The first witness we presented was Ms. Chelley

Herrington. The first thing she said was, I"m here based on a
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subpoena, which means she didn"t want to come. We subpoenaed

her. 1 have not spoken to Herrington or Roger In two years 1is
what she said. | asked her If she knew the parties. She knew
all the parties. 1 asked her 1f she was aware of an agreement

between these parties. What was her response? Her response
was yes, | knew that they were going to turn the business over
to Roger after Roger worked 10 years is what she said.

All right. The next witness that took the stand was
Angie, Angie Davis, who said that 1 dated Roger some time ago
and we broke up. 1 asked her it she was aware of an
agreement. She said yes, I"m aware of an agreement that
occurred between Roger and his parents. So, how do you know
that? Because 1 heard the discussion. It was uncomfortable
for me, but I heard the discussion at the dinner table.

And the last witness we presented was Roger. What does
Roger say? Roger tells about an agreement between he and his
parents. He tells us that, after 10 years, the business was
to be turned over to him. He tells us about the terms of the
agreement. He and his dad were supposed to work side by side.
Mom was supposed to keep the books and he got the business
after 10 years. What happened was, the dad got sick and the
dad got in an automobile accident. And who did all the work?
Roger. Dad wasn"t able to it is what he said. Okay.

Now, did our evidence show there was some kind of

agreement or arrangement between these parties, right?
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There®s no disagreement that Roger worked for this business
from 2005 to -- 1"m sorry —-- from 1995 to 2006. That"s not a
controversy. He worked for 10 years. |In fact, Mr. —-- Mr.
Herrington said that he fired Roger in 2012. Roger worked
with the expectation that the business would be turned over to
him. By himself, he provided all of the technical stuff and
the labor stuff, that was out there.

Now, Mr. Herrington, said, well, 1 wasn"t sick that --
very long; 1 helped. Roger®s big mistake in all of this was
what? Not getting this agreement in writing. And even though
he didn"t get it in writing, he is still entitled to the
services that was provided, that he provided to this business
that he didn"t get paid for. Now, the reason for that is
simply unjust for the company to keep the business. So, iIn
this case, the parents could keep the business with all he
provided. He provided -- he named them for you. He provided
equipment. What did Mr. Herrington say? Mr. Herrington said,
yeah, all the stuff on this list was owned by the business
whenever he got fired. The only problem was the amount. We
disagree with the amount that you®ve assigned here and he told
you -- he gave you reasons why.

All right. How about the reputation of the business?

How about the services Roger provided, the labor he provided
that wasn®"t paid for under the agreement? What did Roger tell

y“all he wanted? Roger says | simply want the value of the

249






© 0 N oo o A~ W N P

N N N N NN P B P R R P P P PR
a A W N P O © O N O 01 M W N P O

Herrington v. Herrington - 2018-CP-26-00789 230
CLOSING BY GRAHAM

equipment as | presented it to you, basically.

Now, ladies and gentlemen, that"s our side. That"s what
we presented. Now, what"s their side? Look at their side.
Their side was really even simpler than our side. Their side
said that basically no agreement, no agreement. And, he got
fired because he was abusive and aggressive. They talked all
about the abuse and the aggressive. Just about every witness
that got up there, that®s what they talked about. And, very
little about the agreement, no agreement.

Now, what they talked about regarding the case that was
in front of us was, two things, value of the equipment and
abuse. Here"s the problem. Think about the timeline on the
abuse. Look at the sheet where Mr. Herrington said that
youre fired, and they signed it, and Roger signed i1t. Look
at the date of that. The date of that says 2012. Every
witness that talked about abuse, none of them talked about
abuse prior to 2012. All of them talked about abuse in 2017,
2015, 2013. Roger was long gone at the time that any of them
claimed that he abused his dad or abused them or abused
anybody. What was Roger®s testimony about the abuse? It
didn®t occur. It didn"t occur. That"s what he said, that it
didn"t occur. In fact, he says I"ve never put my hands on my
dad.

Now, let me review their witnesses just a little bit and

let"s -- let"s consider what they said. The first witness,
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Mr. Dale Herrington, he said, Dale said, 1t s my way or no
way. That"s what he said, 1t"s my way or no way. And because
iIt"s my way or no way, and Roger and | are like each other, we
always have disagreements about business. There®s very --
nothing personal. It was all about business as far as Mr.
Dale was concerned. All right. Then he said something that
was very, very important, and that was that the list of
equipment here was owned by us at the time Roger left in 2012,
no matter what. So, Roger®s effort for 10 years produced that
equipment. How do we know? Produced the equipment because
Mr. Herrington could not work. He could not work. He said, I
was the supervisor. The work that he did he was the
supervisor. All right.

Now, let"s look at Scott. They brought Scott in here to
say two things. The equipment was bad, first; that"s what
Scott said. The equipment was bad, and Roger abused his
father. |1 asked Scott specifically, when did that occur?

What did he tell us? 2017, 2016, 1 cannot remember.

Remember what Mr. Willcox asked Scott about the equipment?
Was the equipment in good shape? Scott said, no. When he
asked him what the equipment needed, what was Scott"s
response? Oil and hydraulic fluid. That make the equipment
not in bad shape, oil and hydraulic fluid? Now, what they
don®t say or tell you is that, that Roger left in 2012, right,

and Keith got the business two or three years later. What
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happened to the equipment in the interim? We know who wasn"t
operating 1t. Mr. Herrington wasn"t operating it, because he
as sick. Who operated i1t? It just sat there and what happens
when equipment sat there or sits there? All right.

Now, look at the next witness. The next witness was
Keith. What did Keith say? He said he never heard of an
agreement, never heard of an agreement, but Keith worked side
by side with his brother doing this 10-year term or at least
that"s what he said. |1 worked side by side, and he worked for
the county at the same time, and he operated his own business
but he worked side by side during this period. All right.

And what else did Keith tell us? Keith tells us that the
equipment value was down. In fact, I didn"t get anything -- 1
didn"t get any value from the equipment. Maybe I was iIn the
hole. Why did Keith say that? Because he heard -- and that"s
why there was so much discussion about equipment here, because
they heard Roger sit on that witness stand and say that,
basically, what I want is the value of the equipment.

Now, the Judge is gonna explain the law to you. The law
IS gonna be regarding quantum meruit and unjust enrichment.
All right. 1t is not just, it is not fair for Roger to put 10
years of his labor, during the best years of his life, iInto
this business and walk away with nothing. That iIs unjust and
that is unfair.

You evaluate the evidence for yourself. When you have
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evaluated the evidence, based on the law as the Judge gives it
to you, right, no one can argue with you, absolutely no one.
You would®"ve done what our system of justice indicated that
you ought to do. | am saying, a reasonable and thoughtful
evaluation of the evidence as i1t comes from that witness stand
will allow you to bring a verdict back that speaks the truth.
And what"s the truth In this case? The truth iIn this case is
it 1s unjust for Roger Herrington to be treated like he was
treated In this case and the law allows him a remedy here for
his services and for the materials that he provided this
business and wasn®"t paid for. Now, Roger expected that the
business would be turned over to him or he never would®ve
stuck around for 10 years.

In closing, | say this to you. Here®s what happened
overall. Mr. Dale Herrington, the first, and Ms. Eunice
Herrington, what they did was they roped Roger into a deal
here that would take care of them. And what happened later?
They found a better deal. That deal is where Keith will take
care of them. The biggest difference between Keith"s
agreement with them and Roger*®s agreement with them was Keith
was smart enough to put it in writing and Roger didn"t get it
in writing. |1 say to you, return the verdict for us that is
honest, fair, and reasonable.

Thank you again.

THE COURT: Mr. Willcox?
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MR. WILLCOX: May it please the Court?
THE COURT: Yes, sir.

CLOSING BY WILLCOX:

MR. WILLCOX: You know, a lot of times, the lawyer-"s
closing arguments begin by saying I enjoyed trying this case
before you. 1 haven®t enjoyed trying this case at all. It
involves family. It involves children. We all have family.
Some of us, I"m sure have children, some have spouses and
probably have grandchildren, and it"s just not an easy thing
for me to get up here. | really don®"t know where to begin.

First of all, I want to say that when Roger came back and
started working with his dad -- I believe in "95 -- he had
worked with him part time before. In other words, it was
ongoing business with equipment, with customers, that his
father, Dale, had started and taken care of and nourished on
his own. So, he stepped into -- Roger stepped into an ongoing
business.

Now, he -- they divided the workload, so to speak, both
of them were in the field. Father, Dale, already had
customers, advertising. He handled all the customer
relations, the bidding. Eunice, Dale"s wife and Roger~s
mother, was also involved in the business and the day-to-day
operation, and things, as their first witness, Diane
Herrington, testified to, things kind of started to unravel

from the beginning. And this is just sort of timeline that
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I"ve done here. <95, Roger and Diane were married. Thirteen
months later, they divorced. They were remarried in 2001, and
subsequently divorced again. And when she came and testified,
I said, and about during that first marriage, the first 13
months, did he become physically and verbally abusive? Yes.
So, i1t started then, i1t just didn"t all of a sudden happen and
-- as Mr. Graham might want you to think. And then through
the years, up until when this agreement was signed in 2012, it
had gotten so bad that his mother had to draft that agreement
and denied he signed it. | -- but anyway, you"ve got the
document in front of you. She says that was his writing, his
signature and he signed it.

Then the incident in January of 2013, when Dale was with
his granddaughter, Lacy, trying to get heat going in a mobile
home and she pregnant with twins. He came up, had a fit,
threw a gas coupling and Dale just said, | can"t take It
anymore and fired him. And according to Dale, Roger said
you"re not firing me, | quit, and he had quit numerous times
before. He would throw a fit and quit, and then would come
back after a couple of weeks.

And then, on August the 1lst, was the assault and battery,
of 2014 by Roger on Brooke. No, I"m sorry, that was the
assault and battery on Dale on August the 1st, 2014, which he
denied occurred. Even though, you®ll have the documents

before you from the Magistrate®s Court, when he went and pled
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guilty to assault and battery iIn the third degree and paid a
$250 fine. He still denied that occurred.

So, we got Samuel Scott, who witnhessed the assault. And
saw Roger go through the passenger window of the pickup truck
and pummel his father, and said he had a bloody nose and
threatened to kill him. He denied that occurred. Someone --
and then, the Herringtons sold the business to his son in
January of 2015, about four months after he was assaulted and
threatened with his life. And then the situation with Brooke
Gasque had to receive restraining orders against him, and Mr.
Graham wants you to not consider those instances.

As to the equipment, it was financed -- Is wasn"t new
equipment that was purchased -- new used equipment was
financed by the business. Everything was always titled in
Dale®s name and the business continued. There was a iIssue at
the time with the heart attack, heart problems. So, Keith
came in, pitched in to help. Whatever money he earned by
helping them with their customers, he gave to his parents.

Now, remember, that Roger didn"t work for free. He got
paid for what he was doing. He had a company credit card that
he used for his own benefit. He got paid. It"s not like he
didn"t do anything or he didn*t -- I mean, he did stuff and
didn"t get paid, he paid for everything he did. He worked.

One of the elements that you have to prove with this

quantum meruit hearing, is that there were benefits conferred
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by Roger. |1 submit to you, the only thing he ever conferred
on his parents was a broken heart with his mother and a bloody
face and a threat on his father. 1 ask that you return a
verdict for his parents and find for the defendants.

Thank you.

THE COURT: Mr. Graham, anything in reply?

MR. GRAHAM: No, sir.

CHARGE TO JURY:

THE COURT: All right. All right. Ladies and gentlemen,
all the evidence has been presented to you in this case. The
attorneys have made their closing arguments and now is the
time of the trial when 1 charge you with the law to be applied
Iin this case.

I remind you that during this trial, you and 1 have
certain duties to perform. As the Trial Judge, my
responsibility is preside over the trial of this case. 1 also
have the duty to rule on the admissibility of the evidence
offered during this trial. You are to consider only the
evidence before you. |If any testimony was ordered stricken
from the record during this trial, you must disregard that
testimony. You are to consider only the testimony, which has
been presented from the witness stand, any exhibits which have
been made a part of the record in this case, and any
stipulations of counsel.

I have the additional duty to charge you the law
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applicable to this case. Your duty as jurors is to accept and
apply the law as I now state i1t to you. |If you have any idea
as to what the law is or what the law ought to be, and your
1dea i1s different from what 1 tell you the law Is, you must
disregard your idea of what the law Is or ought to be, because
you were sworn to accept the law and apply the law exactly as
I state it to you.

In every case tried in this court before a jury, the jury
iIs the sole and exclusive judge of the facts. A Trial Judge
cannot comment on or make any statement about the facts to a
case. Since you are the sole judges of the facts, do not
think, by anything | have said during the trial, that I have
an opinion about the facts in this case. The law does not
allow me to have an opinion about the facts in this case.

The burden of proof iIn this case i1s by a preponderance of
the evidence. A preponderance of the evidence simply means
the greater weight of the evidence. It is evidence which, as
a whole, shows that the facts sought to be proved is more
likely true than not true. In other words, if you find that
the facts sought to be true by the plaintiff, is more likely
true than not true, then the plaintiff has proved his case by
a preponderance of the evidence and is entitled to a verdict
in his favor.

On the other hand, 1f you find that the facts sought to

be proved by the plaintiff are more likely not true than true,
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or that the facts supporting the defendants are more likely
true than not true, or are equally as true as the facts
supporting the plaintiff, then the plaintiff has failed to
prove his case by a preponderance of the evidence and your
verdict should be in favor of the defendants.

The preponderance of the evidence is not determined by
the number of witnesses testifying on behalf of a party.
Instead, a preponderance of the evidence must be determined by
the greater weight of all of the evidence. Necessarily, you
must determine the credibility of witnesses who have testified
in this case. Credibility simply means believability. Your
duty as jurors is to evaluate the evidence and determine which
evidence convinces you it is true. In determining the
believability of witnesses who have testified in this case,
you may believe one witness over several witnesses, or several
witnesses over one withess. You may believe a part of the
testimony of a witness and reject the remaining part of the
testimony of that same witnhess. You may believe the testimony
of a witness iIn its entirety or reject the testimony of a
witness in Its entirety. You may consider whether the witness
has an interest iIn the result of the trial, whether the
witness is prejudiced towards either the plaintiff or the
defendants, the opportunity for the witness to have seen the
matters and things about which the witness may testify, and

the way the witness acts on the witness stand.
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The plaintiff has brought this lawsuit against the
defendants under a legal theory called quantum meruit.

Quantum meruit simply means as much as deserved or as much as
It i1s worth. A person who accepts the services of another,
must pay the reasonable value of the services unless it is
agreed by both parties that the services would be performed
for free or as a favor. In order for the plaintiff to recover
on a claim of quantum meruit, the plaintiff must show by the
preponderance or greater weight of the evidence, that the
plaintiff conferred a benefit on the defendants.

Next, the plaintiff must show that the defendants did
benefit. Finally, the plaintiff must show that the defendants
kept the benefit under circumstances, which make it unfair for
the defendants to keep the benefit without paying for it.

The plaintiff does not have to show an actual verbal or
written contract or that the parties agreed on a specific
price for the services. |If the tasks for which the plaintiff
seeks payment, under the claim of quantum meruit are included
in the terms of an express contract, which has not been
abandoned or rescinded, the plaintiff may not recover under
quantum meruit.

The amount the plaintiff may recover under quantum meruit
is the amount you find the defendants were unjustly enriched
at the plaintiff®s expense.

The defendants have answered the plaintiff®s complaint
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with a general denial. This means that the defendants deny
each and every claim that would make the defendant liable to
the plaintiff. Because of this general denial, the plaintiff
has the burden of proving each and every element of his cause
of action.

Now there are two possible verdicts that you may find in
this case. No significance should be given to the order in
which 1 state these possible verdicts to you; I simply have to
state one first and one second. The possible verdicts in this
case are, one, we, the jury, find in favor of the plaintiff
and grant the plaintiff judgment against the defendants in the
amount of, and then you determine the amount of damages. Or
the second possible verdict is, we, the jury, find in favor of
the defendants.

All 12 of you must agree on the verdict. Your decision
cannot be based on sympathy, passion, prejudice, emotion or
any other consideration not iIn evidence in this case.

Mr. Olup, as foreperson, when the jury agrees on a
verdict, you"ll check the appropriate verdict form -- verdict
on this verdict form, fill in any necessary information, and
then sign your name as foreperson. And then, knock on the
door and let the bailiff know that the jury had reached a
verdict and we"ll bring you back into the court at that time.

Now, I"m going to excuse you to the jury room but please

do not begin your deliberations at this time. 1 need to check
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with the attorneys to see if they have any additional charges
or any corrections to the charges that | need to make to you.
IT they do and I deem them appropriate, 11l bring you back
into the courtroom and make whatever corrections or additional
charges are needed. |If not, then we"ll send the exhibits back
to the jury room with the verdict form and the bailiff will
instruct you to begin your deliberations. But please, do not
begin your deliberations until you are told to by the bailiff.
Okay?

Thank you very much.
(REPORTER®"S NOTE: Jury exits courtroom @ 10:09 A.M. The
following takes place outside the presence of the jury.)

BY THE COURT:

THE COURT: All right. Any exceptions to the jury charge
by the plaintiff?

MR. GRAHAM: None from the plaintiff, Your Honor.

THE COURT: Any by the defense?

MR. WILLCOX: None from the defendants, Your Honor.

THE COURT: All right. Let"s make sure we"ve got all of
the exhibits up here. Let me give you this verdict form. Get
all the exhibits. And when we"ve got them squared away, you
can take them back to the jury and tell them they begin their
deliberations.

COURT REPORTER: I have Plaintiff*s 1 through 7, and

Defendant®"s 1, 2, and then 4 and 5. Defendant®"s 3 was marked,
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but never I1D"d or entered.

So, what 1*m holding out is Defendant®s 3 and Court”s
Exhibit 1 do not go to the jury, and the verdict form.

THE COURT: All right. We ready?

All right. We"ll stand in recess until we hear from the
jury. Okay?
(REPORTER®S NOTE: Deliberations commence at 10:10 A.M.)

RECESS - 10:11 A_M.

*F***X0OFF THE RECORD*****
(On the Record - 11:14 A.M.)

THE COURT: Thanks very much. Please be seated.

All right. We"ve gotten some questions from the jury.
What equipment did Roger bring to the company when they
merged? Did Roger purchase any equipment after the merger?
What i1s the year of the equipment?

I propose, 1 just write on here these are fact issues --
these are facts to be determined by the jury, because that"s
what they are. They"re facts and the jury has to decide that
based upon the evidence.

What"s the plaintiff"s position?

MR. GRAHAM: | agree, Your Honor.

THE COURT: Defense?

MR. WILLCOX: 1I"m in agreement, Your Honor.

THE COURT: All right. I"m just gonna handwrite that on

this note. All right. Y"all want to come take a look at this
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and see 1T this i1s all right?

That look all right?

MR. GRAHAM: Yes, sir.

THE COURT: All right. Let"s go ahead and take that back
to the jury.

All right. Anything from the plaintiff at this time?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: No, Your Honor.

THE COURT: All right. We®"ll stand in recess until we
hear from the jury.

COURT"S EXHIBIT NUMBER 2

MARKED FOR I1DENTIFICATION

RECESS - 11:16 A_M.

*H***0OFF THE RECORD*****

(On the Record - 1:19 P.M.)

THE COURT: Thank you very much. Please be seated.

All right. 1 understand the jury has reached a verdict.
Anything from the plaintiff before we bring the jury in?

MR. GRAHAM: No, sir.

THE COURT: Anything from the defense?

MR. WILLCOX: No, Your Honor.

THE COURT: All right. Let"s bring the jury in.
(REPORTER®"S NOTE: Jury enters courtroom @ 1:20 P.M.)
VERDICT OF THE JURY:
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THE COURT: All right. Ladies and gentlemen, welcome
back.

Mr. Olup, I understand the jury has reached a verdict; is
that correct?

JUROR 267: We have, Your Honor.

THE COURT: All right. Have you completed and signed the
verdict form?

JUROR 267: Yes, sir.

THE COURT: All right. If you would please hand i1t to
the bailiff.

Thank you, sir. All right. 1711 ask the clerk if she
would please publish the verdict.

CLERK: State of South Carolina, County of Horry, Roger
D. Herrington, 11, Plaintiff versus Roger Dale Herrington and
Eunice M. Herrington, Defendants. Court of Common Pleas, 15th
Judicial Circuit, Case Number 2018-CP-26-00789. Verdict, We,
the jury, find in favor of the plaintiff and award the
plaintiff judgment against the defendants in the amount of
$170,005. Signed by the foreperson, Christopher M. Olup,
dated November 20th, 2019.

THE COURT: All right. Ladies and gentlemen, if this is
your verdict, please signify by raising your right hand.

All right. Let the record reflect that all jurors raised
their right hand.

Any polling of the jury by the defense?
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MR. WILLCOX: None, Your Honor.
THE COURT: All right.
BY THE COURT:

THE COURT: All right. Ladies and gentlemen, that
concludes your duty as jurors, not only for this case, but for
this week, and 1 want to thank you for your service. | know
it"s not a fun thing, I know 1t"s not an easy thing, but it is
a vital thing and it"s the only way we can muster through
these disputes, and 1 want to thank you for your service for
this week for this case.

You®ve got a one-year disqualification from serving jury
duty. You got a three-year exemption. 1 hope you don"t
exercise your exemption because we need good jurors, and 1
want to thank you for your service. But, you®"re free to go
for the remainder of the day and for the remainder of the week
and thank you again.

(REPORTER"S NOTE: Jury exits courtroom @ 1:23 P.M.)

THE COURT: All right. Any post-trial motions at this
time?

MR. WILLCOX: Your Honor, we would ask that we be given
10 days to file our post-trial motions.

THE COURT: Whatever the Rules of Civil Procedure allow,
you“ve got that time period. 1 didn"t know iIf you wanted to
raise any now, but certainly the Rules of Civil Procedure give

you I think it is 10 days. Don"t rely on me. Look and see
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what they say but, whatever time they give you, that®"s what
you got. Okay?

MR. WILLCOX: Thank you, Your Honor.

THE COURT: All right. Thank you very much.

MR. GRAHAM: Thank you, Your Honor.

THE COURT: Thank you.

All right. That does i1t for us for the week.

ADJOURNED - 1:24 P_M.
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CERTIFICATE OF COURT REPORTER

CERTIFICATE

I, the undersigned, Kay H. Richardson, Official Court
Reporter for the State of South Carolina, do hereby certify
that the foregoing is a true, accurate and complete Transcript
of Record of the hearing held in the case of Roger D.
Herrington, Il v. Roger D. Herrington, I, and Eunice M.
Herrington, held in the Court of Common Pleas for Horry
County, Horry County Courthouse, Conway, South Carolina, on
November 18-20, 2019.

I do hereby certify that 1 am neither of kin, counsel,

nor interest to any party hereto.

Kay H. Richardson

Official Court Reporter

May 5, 2020.
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DID THE TRIAL COURT ERR IN ALLOWING PLAINTIFF TO TESTIFY AS TO
THE VALUE OF COMMERCIAL EQUIPMENT WHICH VALUE WAS
OBTAINED FROM OUTSIDE SOURCES?





STATEMENT OF THE CASE

On February 18, 2015, Plaintiff commenced this action against his parents Roger Dale
Herrington (“Dale”) and Eunice M. Herrington (“Defendants”). Plaintiff raised claims for breach
of contract, unjust enrichment, quantum meruit and breach of contract accompanied by fraudulent
act. Defendants answered and raised several defenses including statute of frauds, statute of
limitations, laches and other equitable defenses. The case was stricken from the docket pursuant
to Rule 40(j), SCRCP, and on February 6, 2018 it was restored to the active docket under the
current 2018 case number. |

On November 18 through 20, 2019, the Honorable Benjamin H. Culbertson (“Trial Court™)
presided over the jury trial for the action. After the close of Plaintiff’s case, Defendants moved
for a directed verdict to dismiss Plaintiff’s claims. The Trial Court granted in part and denied in
part the motion. It dismissed the claims for breach of contract and breach of contract accompanied
by a fraudulent act based on the statute of frauds. It allowed the claim for unjust enrichment or
quantum meruit to go to the jury. The jury returned a verdict in favor of Plaintiff in the amount of
$170,005.00 against Defendants jointly and severally. On November 27, 2019, Defendants filed
amotion for INOV, NISI Remittitur or New Trial pursuant to Rules 50 and 59, SCRCP. The Court

denied the motion on January 22, 2020 without a hearing. This appeal followed.





STATEMENT OF THE FACTS
In 1988, Roger Dale Herrington, I (“Dale”) started a land clearing and septic tank business
(hereinafter referred to as the “business”). (Trial Transcript, p. 117, 1l. 15-18; R. p. 137). Dale
began only installing septic tanks for homes and commercial properties, and then he grew the
business to include land clearing and hauling dirt. (Id.) Dale acquired several large pieces of

equipment to conduct his business. (Trial Transcript, p. 118, 1l. 13-17; R. p. 138).

Plaintiff is Dale’s son, and he began working for him well after the business was
established. (Trial Transcript, p. 120, 1. 8-p. 121, 1. 4; R. p. 140-141). Around 1995, Plaintiff
began working for his father full time and he claims that his father immediately offered to give
him the business if he worked there for 10 years or until 2005 or 2006. (Trial Transcript, p. 59, 1.
24-p. 60, 1. 11; R. p. 79-80). Beginning in 2006, according to the Plaintiff, he would own the
business and pay Defendants $500 a week. (Id. at p. 65, 11. 16-23; R. p. 85). Starting in 1995 until
he left in 2012, Plaintiff received a paycheck. (Id. at p. 66, 1l. 7-14; R. p. 86). Plaintiff initially
received $500 a week in pay, which was an increase to the amount he made in his former job, and
that amount increased to $800 a week during his employment with the business. (Id. at p. 69, 1.
5-13; R. p. 89). Despite this alleged verbal agreement, the year 2006 passed and the business was
not transferred to Plaintiff. (Id. at p. 71, 1. 4-12; R. p. 91). Plaintiff admitted he was paid a good

salary while he worked for his father. (Id. at p. 91, 11. 19-21; R. p. 111).

Plaintiff began experiencing emotional issues at work which included episodes of rage and
disappearing for days. (Id. at p. 124, 1. 5-22; R. p. 144). The problem escalated to the point that

Defendants required Plaintiff to sign an agreement to conduct himself in a certain manner or face
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termination. (Id. at p. 124, 1. 23-p. 126, 1. 5; R. p. 144-146 and Defendants’ Exhibit 1; R. p. 274).

The agreement was admitted into evidence. (Id.)

In January 2013, Dale was helping his pregnant granddaughter install a heater into her
mobile home. (Trial Transcript, p. 127, 1. 6-p. 128, 1. 13; R. p. 147-148). Dale asked Plaintiff about
a pipe fitting, and Plaintiff suddenly erupted into anger and threw a pipe at Dale and his pregnant
granddaughter. (Id.) Plaintiff began cussing at his father, and Dale told him he was fired. (Id.)
Plaintiff responded that he quit. (Id.) Plaintiff never returned to work for Defendants. (Id.)

Instead, Plaintiff opened a competing business. (Id. at p. 138, 1. 12-p. 139, 1. 2; R. p. 158-159).

Plaintiff and Dale had another violent confrontation in 2014 when Plaintiff punched Dale
through an open truck window. (Id. at p. 130, 11. 5-16; R. p. 150 and Defendant’s Exhibit 2; R. p.
277). In 2015, Defendants sold the business to their son, Keith Herrington. (Id. at p. 131, 11. 23-
25; R. p. 151). Plaintiff commenced this action in February 2015, almost 10 years after he was

allegedly supposed to have the business.

A jury trial began on November 18, 2019. After the close of Plaintiff’s case, Defendants
moved for a directed verdict to dismiss the case. (Trial Transcript, p. 111, 1. 15-112, 1. 9; R. p.
131-132). The Trial Court granted Defendants motion for directed verdict to dismiss the legal
claims for breach of contract and breach of contract accompanied by a fraudulent act. (Id.)
However, it denied the motion as to the equitable claims of quantum meruit and unjust enrichment
(hereinafter the claims are collectively referred to as “unjust enrichment’), which the Trial Court
consolidated into one claim. (Id.) After the close of the evidence, Defendant renewed its motion
for directed verdict as to the remaining unjust enrichment claim, which the Trial Court denied. (Id.

atp. 219, 1. 24-p. 220, 1. 25; R. p. 239-240).





The jury returned a verdict in favor of Plaintiff in the amount of $170,005.00. The verdict
appears connected to the equipment that Plaintiff testified the business owned when he quit in
2013. (Trial Transcript, p. 76, 1. 18-p. 78, 1. 17; R. p. 96-98). Plaintiff testified that the “John
Deere place” and the “Chevrolet Place” put the values on the equipment and that he “looked up
the price of the equipment” to testify as to the equipment’s value. (Id. atp. 77,1. 2-p. 78, 1. 5; R.
p. 97-98). Defendants objected to the admission of the evidence, but the Trial Court overruled the
objection. (Id.) After the verdict, Defendants filed a motion, pursuant to Rules 50 and 59, SCRCP,

for INOV, NISI Remittitur or New Trial. The Trial Court denied the motions.

ARGUMENT AND CITATION OF AUTHORITY
STANDARD OF REVIEW
The Trial Court submitted only the equitable claim of unjust enrichment to the jury. Inan
action in equity, tried by the judge alone, the Court of Appeals has jurisdiction to find facts in

accordance with its views of the preponderancepof the evidence. Townes Associates, Ltd. V. City

of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 (1976). The Court of Appeals may reverse a
finding when it is demonstrated that the preponderance of the evidence is against the finding of

the lower court. Pinckney v. Warren, 344 S.C. 382, 387-88, 544 S.E.2d 620, 623 (2001).

I. THE TRIAL COURT ERRED IN DELEGATING ITS EQUITABLE POWER TO
THE JURY TO DECIDE THE UNJUST ENRICHMENT CLAIM.

The right to a jury trial is historically for actions at law. Bateman v. Rouse, 358 S.C. 667,

673, 596 S.E.2d 386, 389 (Ct. App. 2004). Courts determine equitable issues. Id. A California

Appellate Court described this dichotomy as follows:

Those causes of action that were historically tried to a judge remain triable to a
judge today because it is thought that the exercise of equitable powers “depend|s]
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upon skills and wisdom acquired through years of study, training and experience
which are not susceptible of adequate transmission through instructions to a lay

jury.
Hoopes v. Dolan, 168 Cal. App. 4th 146, 155-56. 85 Cal. Rptr. 3d 337. 343-44 (2008).

When the Trial Court dismissed the legal claims, it should have either excused the jury and
decided the unjust enrichment claim itself or retained the jury and accepted the jury’s verdict as
advisory only. Instead, the Trial Court delegated its equitable power to the jury and accepted its
judgment as correct. This was error and denied Defendants of the Trial Court’s experience in
analyzing and deciding claims that involve fairness. Defendants are entitled to a new trial decided
by the Trial Court and not a jury.

II. LACHES BAR PLAINTIFF’S CLAIM FOR UNJUST ENRICHMENT THAT
ACCRUED NEARLY TEN YEARS BEFORE HE FILED THIS ACTION.

The equitable doctrine of laches is “the neglect for an unreasonable length of time, under
circumstances affording opportunity for diligence, to do what in law should have been done.

Robinson v. Estate of Harris, 391 S.C. 114, 118, 705 S.E.2d 41, 43 (2011). To establish laches, a

defendant must show: (1) delay, (2) unreasonable delay, and (3) prejudice. Hallums v. Hallums,

296 S.C. 195, 199, 371 S.E.2d 525, 528 (1988).
I. Unreasonable delay

Plaintiff alleges in 1995 or 1996 that his father verbally agreed to sell him the business in
10 years. 10 years expired in 2005 or 2006 with no sale, and at that point Plaintiff was on notice
that the alleged contract had been breached. Despite this notice, Plaintiff continued to work for
his father for another seven years before Plaintiff quit. Nine or ten years passed from the time

that Plaintiff knew he had a claim against his father and the time he brought this action. Plaintiff





provides no reasonable excuse for waiting to bring the claim. The elements of delay and

unreasonable delay are satisfied.
2. Prejudice

The trial to determine whether there was an agreement and whether Defendants breached
it occurred almost 25 years after the alleged verbal agreement in 1995 and 15 years after fhc
alleged breach. The recollection of witnesses fade over such a long period of time and witnesses
become unavailable. For example, a key witness in this case was an employee named Archie
Mack. Mr. Mack died before this matter came to trial. (Trial Transcript, p. 130, 11. 11-21; R. p.

150). The long passage of time prejudiced Defendants ability to defend the claim.

In Hallums v. Hallums, a mother claimed retroactive child support sixteen years after her

claim for support accrued. 296 S.C. at 198-199, 371 S.E.2d at 528. The South Carolina
Supreme Court held that the mother’s delay led to a speculative award of damages and an award

against a father whose circumstances changed since the time the claim accrued. Id.

Similarly, in this case, Defendants were unable to go back nearly 25 years to gather
evidence to prove that Plaintiff’s participation in the business conferred no benefit in addition to
the salary he was paid. The jury apparently awarded damages based on the unsupported value of
equipment as it existed in 2012 with no evidence that Plaintiff purchased the equipment or
contributed it to the business. This measure of damages to quantify the alleged benefit was
speculative and caused by the long passage of time.

Moreover, detrimental reliance on a delay in asserting a claim against property when that

delay results in the defendant selling at a certain price in anticipation of a certain profit is
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evidence of prejudice. Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 432-33, 673

S.E.2d 448, 456 (2009). Defendants sold the business in 2015, 10 years after the expiration of
the alleged agreement with Plaintiff. Defendants only received the promise of weekly payments
as consideration for the sale. They sold the business reasonably believing that they owned it and
did not receive any type of lump sum cash payment for the equipment. Defendants’
circumstances changed significantly since the time that Plaintiff’s claim accrued, and they
reasonably relied on the 10 year delay as evidence that Plaintiff would not assert a claim against

the business when Defendants decided the terms of the sale.

Defendants were prejudiced by Plaintiff’s unreasonable delay in bringing this action.

Consequently, the doctrine of laches bars Plaintiff’s unjust enrichment claim.

III. THE TRIAL COURT SHOULD HAVE DISMISSED OR SET ASIDE THE JURY
VERDICT OF UNJUST ENRICHMENT

To recover on a theory of unjust enrichment, a plaintift must prove: (1) a benefit
conferred by the plaintift upon the defendant; (2) the realization of that benefit by the defendant:
and (3) retention of the benefit by the defendant under circumstances that make it inequitable for

him to retain it without paying its value. Swanson v. Stratos, 350 S.C. 116, 121, 564 SE.2d 117,

119-20 (Ct. App. 2002). The jury awarded a verdict based on the value of equipment that

Defendants owned in 2012.

The business gradually acquired equipment over the years usually through loans paid
back by the business, and Plaintiff did not donate or contribute the equipment to the business.
(Trial Transcript, p. 76, 11. 11-17; R. p. 96 and p. 118, 1 12-p. 119, 1. 10; R. p. 138-139). Plaint:iff

never legally held title to the equipment. (Id. at p. 100, 1I. 2-24; R. p. 120). Moreover, Plaintiff





was paid, by his own account, a generous salary while he worked for Defendants. Plaintiff
signed an agreement outlining the conditions that would result in his termination, and he violated
those conditions when he attacked his father. Plaintiff quit and began a business competing
Defendants much less a benefit that Defendants unjustly or inequitably retained. The Trial Court

should have dismissed the claim for unjust enrichment.

IV.  THE TRIAL COURT ERRED IN ALLOWING PLAINTIFF TO TESTIFY AS TO
THE VALUE OF COMMERCIAL EQUIPMENT WHICH VALUE HE
OBTAINED FROM OUTSIDE SOURCES.

Plaintiff submitted a list of equipment which included the alleged value of the equipment
in 2012. The purpose of the evidence was to demonstrate the value of the business in 2013 and
the value of benefit he conferred to Defendants. However, Plaintiff admitted that he did not
arrive at the values himself, He obtained them from a John Deere place and Chevrolet place.
This source was undisclosed, and the equipment list was the measure of damages used by the

jury for its damages award.

Ordinarily, a lay witness may not offer expert testimony. Rule 701, SCRE. An exception

allows an owner to testify to the value of damaged personal property. Waites v. S.C. Windstorm

& Hail Underwriting Asso., 279 S.C. 362, 366, 307 S.E.2d 223, 225 (1983). The Court allowed

Plaintiff to testify as to the value of commercial equipment he did not own. Also, Plaintiff
testified that he obtained the values from a John Deere and Chevrolet place. This testimony and
documentary evidence were well beyond the exception described above. The Trial Court erred
in admitting the evidence. The admission of the evidence prejudiced Defendants.

CONCLUSION
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The doctrine of laches barred Plaintiff’s unjust enrichment claim and the evidence did not
permit a verdict in favor of Plaintiff on the claim. The Trial Court should have set aside the
judgment and dismissed the unjust enrichment claim. Defendants request that the Court of
Appeals reverse the Trial Court’s refusal to do so and enter judgment for Defendants. In
addition, the Trial Court improperly delegated its equitable power to the jury, and it improperly
admitted the evidence of the equipment value. In the alternative, Defendants request that the

Court of Appeals order a new trial conducted by a Judge gnehexcluding the improper evidence.
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