THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

2,
ScC CO_U 20

The Honorable R. Keith Kelly, Circuit Court Judge of Appea/s

Case No.: 2017-CP-42-02834
(Appellate Case No. 2018-000568)

Phillip Francis Luke Hughes, on behalf of the Estate of Jane K. Hughés eveaans Appellant,
V.
Bank of America National ASSOCIALION «.rvveveeeeereeeereeeeesenenee reereere e renes Respondent.

MOTION TO ARGUE AGAINST PRECEDENT

'Pursuant to Rules 217 and 240 of the South Carolina Appellate Court Rules, Appellant
Phillip Francis Luke Hughes, on behalf of the Estate of Jane K. Hughes (“Hughes”), hereby moves
the Court to allow Appellant to argue against précedent during oral argument in this matter, which
is scheduled for December 7, 2020 at 11:20am. In support of the moﬁon, Appellant would show
the C01.1rt that: |

1. The issues on appeal are:
a. Whether this Coﬁrt should abolish the common law rule excepting fraud-based
actions from South Carolina’s survival statute;
b. Whether the doctrine of res judicata bars a state court action challenging

existing precedent when claims related to that action were adjudicated in a



' .fe,déral court which lacked‘the jurisdiction to certify issues of state precedent or
'chan'ge controlling state law; and ‘
c. Whether the léwer court érred in concluding that Appéllant’s claims are time-
barr.ed.b | |
2. The first iséue is one on which Appéliant is arguing against the common-law

precedent established by Mattison v. Palmetto State Life Ins. Co., 197 8.C. 256, 15 S.E.2d 117

x (1941) aﬁd its progeny, which except fraud -ahd fraud-based claims from the South Carolina
| survival stétute.

3. The second issue raised on appeal is one on which Appellant argues against the
applicability of the doctrine of res judicata on the basis that Appellant’s challenge to state
precedent is not an issue which the'fédefal court had jurisdiction to resolve in a prior action.

4. Appellaht’s challenge to common.law precedent excepting fraud-based actions
from South Carolina’s sufvival statute is the core issue on appeal and largély frames Appellant’s
arguments on the remaining iésues., Thus,’ Appellant submits that arguing against the precedent
‘created by Mattison and its progeny will be nécessary in order to meaningfully advocate and
participate in oral argument and;fo answer questio‘né which the Court may pose to Appellant at that -
time. :

WHEREFORE, Appellant moves thé Court to allow him to argue against brecedent at oral

argument in this matter.



Columbia, South Carolina
November |l , 2020

Respectfully submitted,

MIKE KELLY LAW GROUP, LLC

BY:

Brad D. Hewett (SC Bar No. 77924)

bhewett@mbklawgroup.com

D. Michael Kelly (SC Bar No. 3355)
mkelly@mklawgroup.com

Jamie N. Smith (SC Bar No. 101367)
jsmith@mklawgroup.com

1523 Huger Street, Suite A

Post Office Box 8113

Columbia, South Carolina 29202

T: (803) 726-0123

F: (803) 252-7145

Attorneys for Appellant
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PROOF OF SERVICE

I certify that I have served Appellant’s Motion to Argue Against Precedent upon counsel
of record for the Respondent by causing it to be deposited in the United States Mail, postage
prepaid, on November |t , 2020, addressed to Robert A. Muckenfuss, 201 N. Tryon Street, Suite
3000, Charlotte, NC 28202 and Elizabeth M.Z. Timmermans, 434 Fayetteville St. Suite 2600,
Raleigh, NC 27601.
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MIKE KELLY
—— LAW GROUP —

1523 Huger Street, Suite A phone 803.726.0123
PO Box 8113 fax 803.252.7145

Columbia, SC 29202 web mklawgroup.com

E-mail bhewett@mklawgroup.com

November 16, 2020 Rﬁcﬁwm

The Honorable Jenny A. Kitchings NOV 1 8 2020

SC Court of Appeal |
1220 Senats SEE:? i SC Court of Appeals

Columbia, SC 29201

Re:  Phillip Francis Luke Hughes, on behalf of the Estate of Jane K. Hughes,
Appellant vs. Bank of America National Association, Respondent
Appellate Case No.: 2018-000568

Dear Ms. Kitchings:

I enclose herewith for filing with the Court an original and six copies of Appellant’s
Motion to Argue Against Precedent and Proof of Service regarding the referenced matter.

Sincerely,

2_‘2_*-—1&——

Brad D. Hewett
Attorney

BDH/mkm

Enclosures

cc: Robert A. Muckensuff, Esquire
Elizabeth Timmermans, Esquire

COLUMBIA . MYRTLE BEACH . WINNSBORO
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