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STATEMENT OF ISSUES ON APPEAL

WHETHER THE TRIAL COURT ERRED IN DENYING THE APPELLANT’S
MOTION FOR A MISTRIAL WHEN A STATE’S WITNESS GAVE A NON-
RESPONSIVE ANSWER ON CROSS-EXAMINATION THAT CLEARLY
IMPLIED THE APPELLANT HAD A PRIOR CRIMINAL RECORD AND THE
RESULTING PREJUDICE WAS NOT CURED BY A CURATIVE INSTRUCTION.

WHETHER THE TRIAL COURT ERRED BY ADMITTING IMPROPER,
PREJUDICIAL LAY WITNESS OPINION TESTIMONY BY PERMITTING AN
INVESTIGATOR TO OPINE ON ILLICIT DRUG SALES AND PRICING WHEN
THE INVESTIGATOR WAS NOT PERMITTED TO TESTIFY AS AN EXPERT
WITNESS AND HAD NO INVOLVEMENT IN THE CASE.

‘WHETHER THE TRIAL COURT ERRED IN DENYING THE APPELLANT’S

MOTION TO SUPPRESS EVIDENCE SEIZED DURING THE WARRANTLESS
SEARCH OF THE VEHICLE WHEN THE TOTALITY OF THE CIRCUMSTANCES
FAILED TO SUPPORT THE PLAIN VIEW EXCEPTION TO THE SEARCH
WARRANT REQUIREMENT AND THE BASIS FOR THE TRIAL COURT TO HAVE
FOUND PROBABLE CAUSE TO SEARCH IS OTHERWISE INSUFFICIENT

‘ 'fn-f‘\;rl"‘a’wi* SRR AT A e R s e T e + 13 g f«LTus A K ;qu e

WHETHER THE TRIAL COURT ERRED IN DENYING THE APPELLANT’S
MOTION FOR A NEW TRIAL BASED UPON A JUROR’S FAILURE TO DISCLOSE
INFORMATION DURING VOIR. DIRE IF THAT INFORMATION WOULD HAVE
TRIGGERED A CHALLENGE FOR CAUSE OR BEEN MATERIAL TO
APPELLANT’S DECISION-MAKING IN USING A PEREMPTORY CHALLENGE.
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STATEMENT OF THE CASE

The Greenwood County grand jury indicted the Appellant Dazzelle Snnth for traﬁickmg
‘ cocame possessmn wnhfthe mtentttowdlst;bllt’ew(’f’\nﬁ;lb) .crack cocalne and PWID marijuana.
(R. pp. 295 — 300). Deputy Solicitor Yates Brown and Assistant Solicitor Micah Black
prosecuted the case. Tristen Shaffer, Esqun:e and .Tanna Nelson, Esquire represented Appellant.
* Appellant was tried by jury on October 9th and 10th 2017 before the Honorable Donald B.
| Hocker. The trial ended in a mistrial because an officer testified that Appellant was charged with

trafficking cocaine, third offense.
‘ Appellant was tried by jury a seeond ‘time .011‘1 April 9® and 10th, 2018 before the
" Honorable Frank R. Addy, Jr. Deputy Solicitor Yates Brown and Assistant Solicitor Anna

Sumner represented the State. The undersrgned William G. Yarborough 111, represented

‘ Ia‘-.IE oLl u‘.“' f“,

Appellant The Jury found hrm gurlty of all charges. (R pp 259 260) Appellant was sentenced
to t\Nentgllﬁve (25) years 1mpnsonment for the trafﬁckmg cocaine charge twenty (20) years
imprisonment for PWID crack cocaine, and ten (10) years imprisonment for PWID marijuana, all

to run concurrent ‘and with ninety (90) days credlt for nme served (R pp 264 265 Pp- 301 -

}lrtfit"*\"a 'V: ,U 1€’«julﬁjitJ1r] ¥yl _1 vg,u 3 ,clié.-? [y

). This appeal ‘follows. .
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STATEMENT OF FACTS

Thrs was a constructive possesswn and presumptlve welght case. (R pp- 125 - 126) The

LE SR trd !5

_ _charges arose from an mveﬂgatory stop on Tanyard Avenue in the city of Greenwood in

s

Greenwood County, South Carolina on Novemher 30, 2016. (R. pp. 161 — 162; pp. 292 — 294).
At approximately 11;30 p.m. that night, three Greenwood city police officers had been patrolling
the neighborhood on foot, “[jlust kind of strolling the streets just to see if any criminal activity
was-goin;:;, on.” (R.p. 162, line 7— p. 163, line 5; pp. 200 — 201). The officers left their patrol
cars a few streets over, even though their patrol cars were the only means available to video or
audio record any encounter or stop made. (R. p. 24, lines 4 —-22;p. 52, lines 17 — 21).

-:Nhen the officers turned onto Tansra'rd Avemie, they observed a 1997 Lincoln sedan
parked on the left-hand side of the road, facing the wrong direction. (R. p. 163, lines 7 — 8; p.
163 lme 1? p ?.0(1 hlme 21 — p 201 lme 1)‘ ‘_Appellaﬂt» was the sole occupant of the vehicle. (R
p 163 lmes 8 9) The vehlcle was reglstered o Appellant’s aunt, Arleen Smlth 7 (R p 130
lines 10 — 16). The car was parked in front of Arleen’s home. (R. p. 131, lines 14 — 19). Arleen
testlﬁed for the State (R Pp- 129 - 161) The officers reported smelhng unbumt man]uana

b

while oh foot patroI and suspected it was commg from the car; p 163, lmes 22 24) Officer
Martm Harrelson approached the passenger 51de of the car to make contact with Appellant (R p
201,, lines 3 — 6). Ofﬁcer Harrelson testified that he soon after tried to open the door of the car.

.. (R.p. 201, lmes 17—21) Ofﬁcer Harrelson testified that from the passenger s srde wmdow, he

1 ‘_-L-.-n Wiy ;u E R I S SR S T . .-.m..n.v T ,.4,..‘ -

could see, what appeared to be green, leafy 1 matenal later identified as marguana m Jone or more.

;'-:rv e "-r‘ \gﬂ-vb"fiw e ‘ﬁ"‘nw"tv "-i‘ =T M TPy LTS g b‘ﬂ.'\ »-ﬂ-b- 7{; LN ..,S:F g RN

plastlc baggies inside the paneI of the driver’s side door. (R. p 165, line 24 — p. 166, line 1; p

3T - el eb . . .
EL}J TR :..j_n. .‘, PRIV - ,.\_t, T S S L L S T PR PE L AN S

2 Because various witnesses refer to Appellant by. h1s last name, Arleen Smith will heremafter be
referréd to as“Arleen.” -
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201, lines 21 — 25).% Appellant was then removed from the vehicle and placed under arrest. (R. p.

R 202 lmes 17 - 19). Offieers found $232 00 during a search of hlS person. (R. p. 166, lines 17 —

u-ﬂq,‘
P w'\'

19). In the subsequent sea.rch of the vehlcle ofﬁeers found inside the closed glove compartment _

L

a yellow plastic bag containing a green leafy substance later identified as marijuana, as well as a

B S

Crown Royal liquor bag containing two plastic bags containing white powder, and one baggie of
an off-white crystal-like substance. (R. p. 166, lines 1 — 8). Upon opening the center console,
officers found a small bag containing a white powdery substance later identified as cocaine, as

well as a small baggle of green leafy matenal later 1dent1fied as man_]uana (R o} 166 lines 8 —

- - T

AD

wond s,L g., ey FVETy u..,n,;.&

Y

There was a total of 228.4 grams of marljuana found in the different compartments
dunng the search of the vehicle. (R. p. 181, line 15 — p. 182 line 7). The cocaine found inside

the Crown Royal liquor bag weighed a total of approxunately 40.64 grams and the total welght

19). iaadis K0S ¢ SRR Of Gle-te pu] »ff}c« z-‘ tnmm TSy

of crack cocaine was 5.44 grams (R. pp. 189 192
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ARGUMENT

I.  THE TRIAL COURT ERRED IN DENYING THE APPELLANT’S MOTION FOR

. ..... .A MISTRIAL BECAUSE': A ::STATE'S; WITNESS GAVE A NON-
. _H__;‘_M_&_M‘R‘ggggyswn ANSWER _ON : CROSS-EXAMINATION THAT CLEARLY
- TMPLIED THE APPELLANT HAD A PRIOR CRIMINAL RECORD, WHICH
WAS EXTREMELY PREJUDICIAL AND INCURABLE BY A CURATIVE

INSTRUCTION.

Relevant Facts

The State s ﬁrst witness was Arleen Smith Appellant’s aunt. (R. p. 129). On direct-
examination, Arleen testified that the 1997 Lincoln Town Car belonged and was registered to
her. (R. p. 130, lines 10 — 16). Arleen testified that she had been allowing Appellant exclusively
to use her car for a few months. (R. p. 130, lines 19 — 25; p. 133, lines 6 — 10). Arleen suspected

Appellant may have been living out of the car at times, although only a few pairs of shoes or

1tems otl clothlg% We. ure found mmth‘%gg}%lg _of th&gar e(Rl'p ,‘3‘1 mw ne “J3ﬂz‘ﬁ6)::_l3esﬂp1te entruitm
5 S UN‘:WE"” tN Vl"*“*@“l RO, N AT AT DO T AT LA ALy
_ Appellant 1o use; her, car; Arleen did, not'.know Rer:.nephew  very: well, :she; d1d not- lcnow

Appellant’s age (R p 130 l1nes 5 6). Arleen testlﬁed she had been asleep on “the mght when

this occurred—when law enforcement found [her] nephew in the vehicle and found the drugs in

-;-.1 ‘,,‘}.r h Y g Bhems v;—-.!-\ “:,-(""k‘rH
Pl

S AT )’m”u u'\t W}l!'i\. 2N \.a*‘-"—"‘\rsu e ';"l_':"*‘ll STRL "‘(’:?\"'! 5
& became aware of “what was going on”, Arléen’ began 'to explam that Appellant s sister had

woken her up by calling to inform her that pol1ce were outside her home. (R. p. 131, line 24 — p
132, line’ 2). Appellant’s obJectton to this line of questioning and the responses was sustalned.
(R. p. 132, lines 3 — 6). The State thereafter elicited testimony that Arleen had eventually woken

up and gone outside, and that the pohce had eventually returned the car keys to her. (R. p. 132,

e ol Cig e

hnes 7~ 12) On cross-exammanon, Arleen teshﬁed that she had not told pohce or the sohcltor

= u-.-"-Al‘\*}‘:'iﬂq rl‘ 1"““%'“ L"hl:‘ Aibor \”(:l l.’}""i"l" rll\l ‘UJ .X;f Mo x\""i.if It e ..]""" G
about the information elicited on dlrect-exammatlon until just a few months earher which was
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long after law enforcement made contact with Arleen about the charges on trial. (R. p. 133, line

j22 — p. 134, line 7). Arleen testified she had never said anything about any involvement

P Y L TR A T R PR

__between the drugs and the car untﬂ Januh}y 2018 because she Jbad not known ‘what was, in her

car. (R. p. 134, lines 20 - 24). Arleen reaffirmed that the car belonged and was reglstered to her
on cross-examination. (R. p. 134, lines 13 — 19, line 25 — p. 135, line 4). On direct-examination,
Arleen had testified that, the car was technically parked in front of her immediate neighbor’s
house but explained that the houses on Tanyard Avenue are very close together, even

“connected.” (R. p. 131, lines 14 — 19). In response to the clarifying question on cross-

" g exammanon “It was your car parked in front of your house"” Arleen responded w1th “Huh- uh
Dazzelle in that car almos -- he was hvmg out Sf that car all the time. Long before they got him

[

on Tanyard He been arrested on Tanye:td three t1rnes » (R' p ;135 lmes 3—7)

Appellant then immediately moved for a mistrial on the grounds that Arleen’s response

':J! o ;‘E ||\f\ I ey 1{ i- \.‘ : & ~ "‘f WAL Ay i\'\“ )]:'1. MR o .ar“l vy ,n [""‘
vmg‘been arrestedt on three prevmus occasmns was not responswe to the-lm

ety - "l,.ell.._m-:. g e ."‘-, Bene '\

of questlomng‘and inadmissible, and the resultmg prejudlce could not be undone by a curatlve
instruction. (R. p. 135, lines 16 23 p. 136, lmes 10 —19; p. 137 lmes 14 — 15; p. 137, line 21
— p. 138, line 4). The frial judge ultimately denied the motion for a mistrial, reasoning that

although Appellant did not directly or intentionally elicit such a response, the trial judge could

“hew 1o pvaia —r oy qr P v g ohy 1 PR e w, i . - M
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‘theorize how Arleen S testlmony was responswe to the line of questlomng and that her response

was not as pre_;udlclal as the ofﬁcer s testlmony that had caused a Imstnal at the first tnal (R p.

™ L1 -
Dareciie it g4t Ak

36, l s—p 137, 11ne 13 p 139 11ne 24—p 140 Ilne 15 p 143 hnesl—23 p 144 hne

—

%0 B. 145, line -'13). The jury was then instructed it could not consider that portion of Arleen’s

testnnony for any purpose (R. p. 158, lines 1 —20).
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" Standard of Review S

“The decision to grant or deny a mistrial is within the sound discretion of the trial court.

The trial court's decision will not be overtumed on appeal absent an abuse of discretion

R N LU R . Ll PP C R P AL U ——— - PR R T 1Y S

amountmg to an error of law.” State V. Harr:s 382 S. C 107, 117 674 S E. 2d 532 537 (Ct App

2009) (citing State v. Stanley, 365 S.C. 24, 33-34, 615 S.E.2d 455, 460 (Ct. App. 2005)).

L1kew1se whether a party “opens the door to the admlsswn of othermse madm1ss1ble evidence

| durmg the course of a tnal is addressed to the sound dlscretron of the mal _]udge ” State v. Page,

121 1o, ..1‘—-.

378 8.C. 476, 483, 663 S.E.2d 357, 360 (Ct. App. 2008).

Argument
S L. ’ WOemTyT BT

“'Tti§ error to deny a motion for a mistrial where it was absolutely necessary to correct a
prejudicial error. State v. Craig, 267 S.C. 262, 268—69, 227 S.E.2d 306, 309-10 (1976) (quoting

authority and internal pp_nctuation 'or‘n.itted). 'Among the factors to be considered - -are the

T PRSPPI oA -add&\} "-Lﬁ.‘u.‘ﬂr}l—'_f *m{-x'fa PREE R AT AN NI

the other testunony in the case, and perhaps other matters ” State v. Thompson, 276 S.C. 616,
621, 281 S.E.2d 216, 219 (1981) (citing Craig, 267 S.C. at 269, 227 S.E.2d at 310). See also

State v, Mitchell, 286 S.C: 572,573,336 S.E2d *150; 151 (1985) (“No definite rile of law

-y

_governs. this, ﬁndmg, : father, the'. 111ater1aht1§r1 Hnd’ prejudreral character of the error must be

determined from its relationship to the entire case.”).
Here, the trial court’s denial of Appellant’s motion for a mistrial was reversible error. The

denial of the motion for a mistrial was an abuse of discretion founded upon errors of law,

YT ;I f\ |i€~

mcludmg the tnal court’s’ 1mproper rehance upon comparmg Arleen s testlmony and the ofﬁcer s

testlmony m the first tnal whrch was wholly melevant and should not have mvaded the analysrs

!"‘"‘*'{S?L
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tider WHich 4 1t4was oﬁ‘ered, the nature of the ease," '
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““in second tnal. Atleen’s téstimony about Appellant’s thiés prior afrests was not admrssrble and
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was unduly prejudicial. Further, the trial court’s curative instruction was insufficient to cure the

CITOr.

A. ~ The tiial court’s decision fo deny Appellant’s motion for 4 misirial was founded
upon an improper basis and various errors of law.

First, the trial court’s reasoning was predominately founded upon comparing and

contrastmg Arleen’s testimony with the officer’s testlmony in the ﬁrst trial, whlch had resulted in

a mistrial. This improper comparatwe analysis is both implicit (R. p. 137, lines 7-13) and
explicit in the trial judge’s findings and ultimate determination on the issue:

Unlike the first time that this case was tried in front of Judge Hocker, the
statement that we’re deahng with here...it_does not say what he was arrested
- 2;-;-; . for. -JAtleen ’s: test1mony] 1s avlot less preJudlclal?than the 1mt1al staternent i‘rom

J.»,..\u&‘eﬂ -pu..rvi-a g ..,ns

LCoeawiakeutthelarresting” office Sin theﬁrst tnal‘iabout thls bem?g his! thlrd drug offense. 7%

(R. p. 140, lines 1-11; p. 143, lines 6-8). The officer’s testimony in the first trial was irrelevant

to whether a mistrial was warranted in Appellant’s second trial, and not only was an 1mpr0per

¥

ba51s for the tnal court’s declslon hut also constltuted an error of law There is no South

Carolma precedent that authonzes or even suggests acceptance of the comparative analy51s that
the trial court conducted here. The mistrial determination is a case-by-case analysis, which

specifically lists factors that consider the. nature .and character of the partleular testimony within

......

the particular case in which the mistrial requested. See Thompson, supra. Further, the “perhaps
other factors” in this afore-mentioned list does not otherwise render the irrelevant officer’s

testtmony.‘m the ﬁrst tnal relevant to the

A ,..:.r 1o

rnr_stnal detennmatlon .at Appellant’s retrial. The

cwtﬂl& Offlbvj"lr{ mc 1trb¢ i{l i‘l’\‘) falitt 'é'utJ 0 r iu‘r\s i
character or nature of the officer’s testunony 4 __the egree of the resultmg pre_] judice at that trial

SRR S
had no bearmg on whether Arleen S test1mony at retrial was so prejudlclal to warrant a mrstrlal

The trial Judge s decision is averse to the fact-specific, case-by-case standard set forth in South

[— N -

Carohna precedent for ruhng on mistrial méfions and constltutes an error an of faw;

o ...n-. .,,\.!
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.. case, are completely absent from the tnal,court’
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. The trial court’s reaéoning also fails to consider afl the relevant enumerated factors; the
iIiaI-judgé gave little in his findings as to the extent of resulting prejudice relative to the facts of

the case. See Thompson supra Although the trial judge spe01ﬁca11y mentioned there were “four

e e e e ——e e —————— e i o =

factor_s to consider, and did list “the circumstances under which the testimony was offered” and

PR Y ear Fo.

“the character of this testimony as it relates to a potential mistrial”; several of the other

significant factors, including facts unique to this constructive possession and presumptive-weight

s findings, Such factors are nnperatlve to the

rt:‘
_-r’,_?

pre_]ud1ce prong of the analys1s in thxs case. See mﬁ-a Pp. 15-—16

B. The resulting prejudice from Arleen’s improper testimomy made a mistrial
necessary, and the trlal court’s pre_]udlce determmatlon was based upon an error of
oy [ \)JI" 2 g

resulting prejudice was equally flawed as its comparative analysis. The trial court repeatedly
referred to the fact that. unlike the officer’s testimony in the first trial, Arleen’s testimony
pertained to-Appellant’s three previous arrests, which the trial judge found “less prejudicial than

conviction, but it’s also out there to a degree”, and repeatedly pointed to the fact that she had not

Stated whiat he.had beenarfested for. (R: p: 137; lines 18 ~ 20; p. 140, lines 11 < 13; p. 144;Tines

20*—’2'5):.' THe trial judge further explained t"l'l-a't“'thé unspecifiéd three prior arrests testimony was
less prejudicial because “[s]he did not say it was a narcotics arrest. It could be an assault charge,
it "could"bé whatever.” (R. p. 142, line 25 — p. 143, line 2). o
‘The trial court’s reasoning overlooks the entire body of precedent that holds it is
reversible error to admit testimony or evidence that implies the defendant has a prior criminal

record. In’ State v. Tate, the Supreme Court reversed the defendant’s convictions because his

mugshot was admitted info evidence, in which the defendant wore a small board around his neck

13



Lbea'ring ““SPTBG. CO. SHERIFF”"and the date the photo was taken. 288 S.C. 104, 104-05,
341 S.E.2d 380, 381 (1986). The Supreme Court reasoned “the markings on the photographs,

T % particularly the date, which was almost ‘one year prior to the trial of this case, would clearly infer
to the jury that [the defendant]‘ had a prlorf Srirn_r'_:nafl__record.” Id. at .105‘—06. More recently in State
V. Lm;vson, this Conrt reversed the defendant;;con;iction“ due-to improper testimony regarding
the defendant’s fingerprint card being taken at Kirkland Correctional institution in 2003, more

“ than a decade before' the commission of the crimes on trial. 424 S.C. 51, 60-63, 817 S.E.2d 509,
513i15 (Ct App. 2018), reh’g denied, Aug 1 6,,__?._018. This Court reasoned the “temporal
clarification excluded any possibility the jury would conclude [the defendant’s] time at Kirkland
was related to the crime for which he was on trial.” Id. at 60-61, 817 S.E.2d at 514.

Contrary to the trial court’s reasomng, the Supreme Court held the admission of the

~

defendant’s photo in Tate to be reversrble erTor, even though the improper evidence pertamed to

merely an arrest, rather than an official conviction. Moreover, Arleen’s 1mproper testnnony was

TR :r--vr . * - T o :“n.

of a snmlar nature and carned the same degree of pre_]udrce as the mugshot in Tate and the

SR LTE P .

testlmony in Lawson because just hke in those cases, Arleen 8 testlmony specrﬁcally refen‘ed to

Appellant’s three previous arrests. The temporal detail in Arleen’s testimony clearly ir‘nplled

NP T e..\ [ ‘
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51355 S GO Ans By oy fe e
the’ testnnony a8 relatmg to the’ offenses the Appellant faced at tnal Cf State V. T?zompson 352

S.C. 552, 561, 575 S.E.2d 77, 82 (Ct. App. 2003) (finding an officer’s testimony that the

defendant “had warrants” was not reversible error because the jury could have understood the
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s reference as.relating 1o the Warrants for the ¢ crimes for. whic
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-,-"a.cé-, J.riﬂﬂ."--.l-f; ,,v .HTL I —n-—; r.:'.}.t( ;g.sm;.q:m.»;_d-a m:.n;gp-:;-;; e Fgr ] u‘m..bul-\. f nr..;:v

=l [ Moree

some prlo_r bad act); State v. Council, 335 8.C. 1, 12-13, 515 S.E.2d 508, 513-14, n7 (1999)

(holding a SLED agent’s testimony about matching the defendant’s fingerprints with a set on file

» ‘yr:i.u [ '
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" Appellant had a pnor cnmmal record and excluded any p0551b111ty the j _]ury could have mferred

ffiedéfendant was on trial i mstead of L
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in “SLED records” was not reversible error because it was “questionable whether the jury even
understood the implication” of the defendant’s i’prior record and there was no indication as to
when SLED had obtained the fingerprints); Stare v. Miller, 258 S.C. 573, 576, 190 S.E.2d 23, 25
(Ct. App., 1972) The trial court also erred in concludmg that Arleen s response was relatively
less preJudmlal because she did not spemfy what offenses Appellant had been arrested for on
those three previous occasions. Arlteen’s lack of specificity is of no consequence because in both

Tate and Lawson, the improperly admitted evidence or testimony also gave no hint as to what

. peclﬁc charge elther defendant had Jbeen, previously arrested for. See. also Geter.v. State, 305

E . LR
e ;-Jq' “u ‘ ot 'J“ 7‘ hr . -_-'a‘-- A

- T L A Brert . F, i
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8.C. 365, 367 409 S E 2d 344 345 (1991) (“[E]vidence that petltloner was prev1ously _]alled on
unspec{ﬁed charges was not admissible under any exception.”) (italics added). Further, Arleen’s

testtmony about Appellant’s crunmal arrests on three prevmus occasmns was ne1ther “Vague due

Foo ah ..,0 rt-‘,us-

a3,
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,to the Ianguage she used nor was the resultmg nnpheanon speculatlve Cf State V. Beckham, 334

- ,u
4-"_1' \, LY l

8.C. 302, 309 10 513 S E. 2d 606 609—10 (1999) (references to the v1ct1m s past visit to a

r-’ -

prowder of services to domestic abuse victims was too vague and speculat:we to inject the

pre_]udlclal issue of spousal abuse into the case; the _]ury could have equally inferred that the

L B

v1et1m was a volunteer), Counctl 335 SC at 12—13 515 SE 2d at 513 14, n7 State V.

Szngleton, 284 S.C. 388, 392, 326 S.E.2d 153, 156 (1985)
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Moreover it 1s not as though this testlmony would have otherw1se been adnuss1ble See

R LA '-‘,‘-*‘-’
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LS :
" Rule 404, SCRE. The nature of Arleen’s improper testimony and the danger of undue preJud1ce

this evidence carries makes it practically indistingunishable to prior bad act evidence, which is
éenefaily excluded “even if the prior bad act did not result in an arrest or conviction. See
gericrally, Sitalls™v. State, 422 S.C." 174, 810 SE3d 836 (2018). Indeed, Arlden’s testimony

impermissibly injected the issue of Appellant’s character into the case. The very nature of his

15
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three previous arrests, even though the charges remained unSpemﬁed raises the 1mperrmss1ble

;-);;a_‘ e

S

1- f‘ 41.;.

__.mference that Appellant has a bad or cnmma.l cha.racter A n:ustnal was thus warranted because

such character evidence has “the inevitable tendency” “to raise a legally spurious presumption of
guilt” in the jurors’ mmds State V. Lyle 125 S C. 4_06 412 118 S E 803 807 (1923)

In regard to the other factors hsted in Hdmpson as to prejudlce the fact that Arleen was
the very first witness cannot be discounted when evaluating the degree of resulting prejudice
because her testimony may have colored the jury’s evaluation of the remaining evidence in the
trial. Arleen’s improper response about Appellant’s prior arrests also mirrored the same setting
as the-offenses“at trial and ‘involvedi's'ome'}'-ot' the most important evidence the j—ury-would Ahear:
the car, Appellant’s use of the car to commit criminal activity, and Tanyard Avenue. Her
iééﬁ;}uoﬁy on Appellant’s thrée previous arrests inextricably tied Appellant to the drugs found in
her car and thus had a _particularly profounc_li_prejudi'cial' effect in this constructive_ possession
case. The necessity of a mistrial here is also evident when considering that constructive
possession and the PWID charges each carry perm1331ble inferences as to knowledge possessmn

9 e

and mtent (R P. 248) The character ewdence eﬁ‘ect of her testlmony tended to make these

. it IR
L‘st\ v*' "'u-'.ut -‘ 29 {

penmss1ble mferences ‘mor readlly acceptable “Arleen ) .r:esponse ultunately weakened the
presunlptlon of Appellant’s innocence and drmlmshed any reasonable doubt that Appellant was
n constructive possesswn of the narcotics found or had rhe intent to distribute them This was
also-a case without drrect evidence of Appellant’s knowledge or intent and without evidence that
directly or unequivocally put the drugs in Appellant’s hands. Moreover, the trial judge’s remark
that “there would be’ no quesuon about a mistnal” had tlus testunony come out on direct-
examination by the State (R. p. 142, lines -12‘— 15) speaks volumes to the irrevocable pre_]udlce

-

and mﬂammatory effect created by Arleen S testlmony and the necessity of declaring a mistrlal

16



Further, a mistrial was warranted because the prejudice resulting from Arleen’s improper
testimony could not be undone by a curative inistruction. The trial judge instructed the jury that
they were prohibited from considering the testimony for any purpose and from discussing it in
any manner, and instructed the j Jury to excise the testimony from their minds. (R. p. 158, lines 1—
20) Although thlS mstructlon contamed t.hi language held. necessary for a suffic1ent curatlve
mstructmn, see e.g., State v. Smith, 293 S.C. 393, 350 S.E.2d 923 (1986), a curative instruction is
not a foolproof or absolute remedy to inflammatory testimony like Arleen’s. “While an

instruction to disregard incompetent evidence usually is deemed to have cured the error in its

adrmssron, a mistrial may still be required if on the facts of the particular case, it is probable,

it A A S S e T e T e A o et ST St S B T e

::tr V.tu'”r_y nyrT

“SE2d 57 ( §96) 75B AmJur 2d Trlal § 1284 (1992)) See also Id (“Error is not Ways‘

-.-,.Caﬁ.ni..d) 'fnl ’*wl)"fﬂ ‘n l.-. [Ev A -;"‘»‘ ‘tf'”l\)i . Pl i,

notwithstanding such instruction or withdrawal, the accused was prejudiced.” State v. White, 371

S.C. 439 446 639 S.E.2d 160, 164 (Ci. App 2006) (cltmg State v. Simpson, 325 S. C. 37, 479

- i»..- g Y g I ,..-.1 M
i‘F"]__"lf 2 |rr(- ~,-\-w,,\-1 : 41‘

rendered harmless by instructions to the jury to disregard it or to give it only a limited effect The

test 1s one of prejudme ) (quoting Am, .Tur 2d Tnal § 1284). For example, in State v. Kenneaj; B

-\ W - - -
3. Alioig esgiistio ) cotiingd: {h ‘c’a BRI TR R TP P4

the Supreme Court held the given curatlve mstructlon wafs an msuﬁicrent remedy to t.he Judge s
response to defense counsel’s request to sequester witnesses during the defendant’s testimony:

] thmk they ought to stay in here. I want them to hear this fellow's lies I mean I want them to

‘__hear this fellow testlfy 272 8.C. 23], 233, , 250 S.E.2d 338 339 (1978) The Supreme Court

i SR = W AR Y

ned t waa necessary in l1ght of thei‘ipatenﬂy erroneous and pre_]udrcml” content

i ST < . o
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of the remark and the resultmg risk to the defendant’s right to a fair trial. /d. at 234, 250 S.E.2d

at 339—40 Here, Arleen s testnnony created both the 1mp11cat10n Appellant had the propensrty to

E}i—' ' ‘j 'JD .41‘ -IL-L;‘-C\

commit the crimes charged and the rrsk that thrs msmuatron would become the Jury s frame of

\ N i

reference or color the jury’s evaluation of the remannng trial evrdence a srtuatron smnlar to

17
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Kennedy in which the jury was to hear and weigh the defendant’s testimony after the judge had

already called it “‘lies.’” Thus, similar to Kennedy, Arleen’s une)_(pected and non-responsive

oy
'i‘ ¥ " STt e ; e,

testlmony created a danger of unfarr pre_]udrce msurmountable by a -curative instruction.

P .n..a-h R e

Although the remark of a trial ]udge is generally thought to be more 1nﬂnent1al toa Jury than that

of a witness, Arleen’s testimony is arguably at least as prejudicial as the remark in Kennedy

because there the p0551b111ty emsted that the jury would understand the judge as hav1ng srrnply

rmsspoken ‘Whereas in Appellant s case, ‘there was 1o amb1éu1ty in Arleen’s response or the
resulting prejudicial insinuation of Appellant’s character or propensity.

Moreover, the curative instruction was an insufficient substitution for a mistrial in light of
the trial judgeé’s repeated references to Arleen’s improper testimony. Cf State v. Ferguson, 376

8.C.. 615, 621, 658 S.E. 2d 101, 104 (Ct App 2008) (holdmg the instruction was suﬂicrent to

_;_‘,, ...:. ::..n.rr. , -

cure the “prejudice resultmg from a W1tness s 1mproper and unresponswe answer because the

mstructron was “stmple and the court refrained from reiterating or emphasrzmg the unresponsive

(IR} -5 a1 1 ~ L . T H L - ~

answer”). Indeed, the bulk of the curative instruction pertained to Arleen s testimony:

[Blefore we took a break the witness in this case testified about her knowledge of

the_ Defendant havrng been arrested pre\g__ U Vy [A]n ar;r;est is- not 4 conviction in .. ,;, ol
. any dense of the word... As a practrcal matter, as you rrnght very well be aware,
.many, many, many times, sometimes better than half the time, arrests end up in
dismissal because there’s simply no evidence to move forward, and that’s why an

arrest cannot be held against anyone.

(R. p. 158, lines 1-20). The explanatlon on arrests did just as much, 1f not more, o h1gh11ght

Arleen’s response m the jury’s rmnds than the other portion of the rnstructron that mtended 10

ik u..._,_\- .
»

downplay her testimony.

.. TI0s; the trial judge erred in refiising {0 2 grant a mistrial becanse Arleen’s improper and

[T

prejudicial response created a risk to Appellant’s receipt of a fair trial that far surpassed a

curative instruction as a remedy.
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C. The trial court erred in finding Appellant opened the door to Arleen’s improper
and unduly prejudicial testimony.

_The trial judge concluded-: the; Apa@llaét:li@é:apcat:d _the: door_ by finding Arleen’s

" statements about his thrée previous arrests on Tanyard Avenue were in response to Appellant’s

question about whether the car belonged to Arleen and was parked in front of her home. (R. p.
143, lines 2 — 4). The trial judge noted Arleen was an “untrained lay witness” and thus he could
“see where her response is responsive to the implication [the drugs were Arleen’s] that’s being
put out there by the question”. (R. p. 143, lines 10 —21, p. 144, lines 22 — 23).

The opening of the door doctnne allows for the admission of evidence in rebuttal or

explanat1on after the other party introduced evidence on that same subject. See e.g., State v.

" Beam, 336 S.C. 45, 52, 518 S.E.2d 297, 301 (Ct. App. 1999). The party that opened the door

cannot then complam of its admission. E.g., State v. Robinson, 305 S.C. 469, 474, 409 S.E.2d

. L,
Hant. Euh.i £ it '&r. aoar Yy

404, 408 (1991.), Beam 336 S C at 52 518 SE2d at 301 Here the doctrme is 1napp11cable to

.= ‘, oy

ifie issue, and the trial judge’s ruling {s based upén"aﬁ efror of Taw 'an'd his"ﬁndiri'gs' are otherwise
without evidentiary support. |

| -'First, App_ellant hdd riot put his character into issue and Arleen’s respdnae was ndt
résponsive to Appellant’s questions as to whether the car belonged to her and wnether it was

parked in front of her house, which called for only a “yes” or “no” answer. See Stafte v.

_ Cunnmgham, No 2005-UP 635 2005 WL 7084987 (Ct. App Dec. 15, 2005) (holdmg the ‘

o - iy

defendant d1d not open the door to an ofﬁcer s gratmtous remark On Ccross-examination, whlch

’ P n,,,‘f o~ WIS ’ | 'z;-.

nnphcated the’ defendant s charaeter because the defendant had not put hlS character mto issue

and the officer’s temark was not responsive to the questton which had called for only a “yes” or

no s R gy '-—-\ . E -~-
5408 (LTELy Foaen 355 (82 G1RE L T

no >-answer): Moreover, 1t is not as though: 1t was the Appellant on Cross- exammatron t0 be the

A-;.-( I

ﬁrst to elicit testlmony about the ownership of the car and where it was parked that day; Arleen

1 1} .
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had already answered essentially identical questions asked by the State on direct-examination.

See Robznson 305 S.C. at 474, 409 S.E.2d at 408 (holdmg defense counsel opened the door .

1 PN .J :.q“{,),"':‘ft r“ bi 5'7-'\,.13* )‘{3 é\fi’ bty t‘ £ “ "~_ N ~5 o

where défense counsel was the first to t)rrng up the subject subsequently contested) Also as
previously noted,_—tne tr'i-z—il_j_ndge remarlteti tnat “ttlere was no question” about declaring a mistrial
had Arleen given this response on direct-examination, even though the trial judge also found
Appellant’s counsel neither intended to elicit this testimony nor intended to create cause for a
mistrial. (R. p. 143, lines 4 — 5; p. 144, line 24 — p. 145, line 1, p. 145, lines 8 — 9.) Howeyver, it

is not determinative that Arleen gave this non-responsive testimony on cross-examination rather

than Jn response to the essentrally same questlons posed by the State on dueet-exammatlon See

.oy * - S.

e g, supra, Cunnmgham, No. 2005-UP 635, 2005 WL 7084987 State v. Young, 378 S.C. 101,

_ s1mply notes_ broad as the trial judge’s reasoning deemed it be. See Young, 378 S.C. at 10507, .

106, 661 §.E2d 387 390 (2008); State v. Hill, 360 S.C. 13; 598 S.E:2d 732 (Ct. App. 2004)

(defendant’

s'testlmony d1d not open door)' State.v McIntosh 358 S C 432 595 SE2d 484

4 ]
- R
st W

Further, there must be some logical nexus between the evidence or questioning that is

said to open the door and the evidence or testimony thereafter admitted. See State v. Foster, 354

:_ —‘.:,.i-";zi;];{

S.C..814, 382 5 E.2d 426 (2003). Tt is clea that; Appell
¥ s AN e

[ ant’s uestlomng does not in any ‘way
e TR e P
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witi : ; ¥ 1 [
relate* to” Appe lTant” s prewous criminal or on-eriminal actmty on” Tanyard Ave;me or while -

usmg that car. See e.g., Beam, 336 S.C. at 52, 518 S.E.2d at 301 (holdmg the doctrine apphes

) “[w]hen a party mtroduces evidence about a parncular matter the other party is enntled to

ety ‘--ar.. el e n "‘\ 1-?5- DL v Wi e e

-,,‘-_. ;*M t.—u-‘. Sl
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been offered lmtrally ”) (italics added)) The apphcab111ty of the openmg of the door doctnne is

661 SLE.2-d at 389-90 (defendant’s statement that he “hated to see a female cry” did not open the

L O . . o -
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' Arleen s response ebout Appellant § previous arrests does not explam or rebut that she owned

door to admission of his prior CSC and CDV convictions); State v. McCray, 413 S.C. 76, 94, 773

S.E.2d 914, 923 (Ct. App. 2015) (in a self-defense murder case, this Court found the State had

.ot opened the door to the admission of testimonies on the decedent’s drug activity and .

brandishing of a weapon the mghtbeforehlsdeathbecause the_testimonies were situation-
specific and unrelated to the decedent’s state of mind at the time of the homicide); Id. (testimony
elicited by the State about the decedent’s wholesome high school activities and potential
professional football career was not evidence of his good character, and thus did not open the

door to the admissibility of the decedent’s prior bad acts and arrests); State v. Wells, No. 2017-

. UP 417 2017 WL 5 175587 (Ct. App Nov 8 2017) (holdmg defense counsel did not open the oL

door by asking an investigator whether the hormc1de v1et1m’s status as a drug dealer exposed him
to heighténed levels of dinger because the quéstion did riot question the identity of the shooter

and was consistent with the theory of the case).

U The opemng of the door doctrme is. fundamentally mapphcable in this case because

i U TN TIE Y n Iiw (_’-.‘ ""l o

the car or that it was parked in front of her house. See Foster, 354 S.C. at 623-24, 582 S.E.2d at

431 (holdmg evrdenee that does not explam or rebut the initial ev1dence said to have opened the

-3 'un;-.
|'.4!fa?- v

door is not properly admitted pursuant to the opemng the door doctnne) see also 1. (holdmg

defense counsel’s questron about whether the witness had gtven a police statement con51stent

with her testimony on direct-examinatjon did not open the door to admission of that statement

' . . . . et - . . o,
Ao fqer imer o - T e e < Ve SR,

because thé content of the statement did not rebut or explain that she had in fact given such a
statement). Arleen’s improper response also cannot constitute as proper rebuttal or éxplanation

ev1dence accordmg to the tnal Judge s, reasomng that ArIeen could have mterpreted AppelIant’
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equates to holding that evidence of Appellant’s propensity explains or rebuts the questions’
supposed insinuation that the drugs on th.lS particular date belonged to Arleen; ergo that the
dregs found on this particular date must have been Appellant’s rather than Arleen’s because
Appellant had had drugs on Tanyard Avenue or in that same car on three previous occasions.
The rule against propensity or character evidence prohibits admitting Arleen’s testimony in
rebuttal or explanation in this way. See Young, 378 S.C. at 106, 661 S.E.2d at 390 (reversing for
the edmission of evidence under -the opened door rationale because the evidence ultimately

served to prove propensity rather than address or rehabilitate the witness’s credibility). Not only

does deemmg Arleen S response as rebuttal evidence inherently violate the _rule agamst character

) ev1dence her Tesponse also-falls to rebut or explam the nnpllcatlon the tnal Judge found to result!l ’

. L 1
Sern ....- o ,.'.. oS rts

o i L t‘t’ '

from Appellant’s questloﬁs Any of Appellanf’s prevrbus act1v1ty of arrests in that car or on

-‘:I‘ \\

Tah'yard Avenue have no bearing as to whethér these particular drugs found in the car on this

..p-t“

parfzcular date belonged to Appellant or Arleen.
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'fhe trial Judge thus erred in ﬁndmg ‘that Appellant opened the door to Arleen s lmproper

and prejudicial response and a mistrial was necessary.
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IT. THE TRIAL COURT ERRED IN PERMITTING AN INVESTIGATOR WITH NO
INVOLVEMENT IN THE CASE TO OPINE ON ILLICIT DRUG SALES AND
PRICING BECAUSE THE INVESTIGATOR WAS NOT PERMITTED TO

. TESTIFY AS AN EXPERT WITNESS, AND THIS TESTIMONY THUS
" CONSTITUTED' AS PREJUDICIAL, IMPROPER LAY WITNESS OPINION.

Relevant Facts

Over Appellant’s objection, Whitfield Brooks, an investigator in the Greenwood Sheriff’s
narceties divi'sioh; testiﬁed-on' the ¢ street value of several types of 111egal narconcs (R pp. 219
— 220). 'Investigator Brooks opined that cocaine or crack cocaine have roughly the same “street
value” at $50.00 to $60.00 per gram, and the combined weight of the 46.08 grams of crack

/
cocaine and cocame 1n this case _was worth approxmately $2 300 00 to $2 700.00 per gram. (R

. : - g N 5
. ,-.-.-.v.-.,;,-;!:-z.‘;,t::j-a::. :: H\ \a,.;- -N'\-t e f.m. T m’t »u:;!sri'- " NN 4 -3 wit” 1 o Pty :‘ e ““ ~t -u* z...‘é\- 4 !.-e‘-"i‘p Lr F""ti
LT e

.....

D: 219 line, 22 =D 220 line 13 p.. 220 lmes 9 719): As for the cost of marijuana, Investlgator _
Brooks explained that “loud marijuana” was what they called high-quality marijuana, which
went for $20.00 per gram, making the 228.4 grams in this case worth $4,568.00 in value at that

. rate. (R. p 220, lines 2 — 8) According to Investigator Brooks, the overall value of the drugs . .

—re W - - R

cornblned in tlus case was close to $7 000 00. (R p- 220 lines 20 — 23). The trial court had

denied the State’s request to qualify Investlgator Brooks as an expert in “illicit narcotic sales.”

I LI A P R e T e TR
('R 319, lmes6—19) ’I'hemaljudgefound ' T e
~22 ') Jividetinnior Brooks opfaad Dt pocal 1o Ge Bra s oz i EAEs
T don’t know that thls is necessarily an area where one would neéd to tesnfy asan
expert. I think he could probably testify based upon his own personal experiences .
in his involvement with other cases what the value of the drugs are....J think that’s
_amatter of common experience based upon his background in this area. R

s L

. v N
- ) " : . . .
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Standard of Review

The declslon to admlt or echude ev1dence or testunony is within the trial court's sound

,.-.._,.A 't . -

W e e 10 ARE

dlscréuon and w111 not be"reversed on appeal ‘absent’an abuse of dlscrenon Eg. Mzzell v Glover
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351 S.C. 392, 570 S.E.2d 176 (2002); State v. Myers, 359 S.C. 40, 596 S.E.2d 488 (2004). An

abuse of discretion is based upon an error of law or a factual conclusion that is without

ev1dentlary support E g State V. Johnson 410 S C 10 763 S E 2d 36 (Ct App 2014). Further,

R 2% = X el arhadCh sk it A st ds ¢ e

“(iln applying the harmless error rule, the court must be able to declare the error had little, if any,
likelihood of having changed the resuit of the trial and the court must be able to declare such
belief beyond a reasonable doubt.” State v. Spears, 403 S.C. 247, 258-59, 742 S.E.2d 878, 884
(Ct. App,_g'0'13): This determination gonmders tllrie‘enﬁrefrecord.‘ See e.g.,. State v. Brooks, 341

$.C. 57, 62, 533 S.C. 325, 328 (2000).

Argument

v It:-was an error-of Jaw to permit Investigator Brooks:to opine on the going rate or “street.

oA

. ;{é;lt.ig”' of the type of narcotics in this case, generally, as, well as opine on what the “street valye”,

would be for the actual' amount of the drugs found in this case. The trial court did not permit him

to; render these oplmons as an expert hence he was only perrmtted to testify on matters mthln

. l ! - .,_.-_,,.‘.‘J (BT
L P

-t.. ;r-, .

-hlS personal knowledge and offer only oplmons or mferences that did not require speclahzed

- | .

knowledge, skill, or. expertise. Lay- witnesses are permitted to testify to their opinion or an
inference that are rationally based upon the witness's perception when the opinion or inference

Wl b

wil gelld the Jury 1n understandmg the tesumony, and do not require special knowledge, training

‘w)-'n

- or sk111 Rule 701 SCRE Rule 602, SCRE. Investlgator Brooks testified he had no involvement

with Appellant’s mvestlgauon or case whatsoever. (R p. 218, lines 13 — 17). Although he was

S
merely a lay w1tness 1t is clear from ‘the’ record that the content of Investlgator Brooks’

’a‘:‘-’ﬂl“\.ﬂ‘) (..u.FL: i‘;y PL ﬂsul«ﬂl](’\ in l!;\lb Q.i‘..;h ‘)‘;ltrzL.t.‘-* 2‘-»,"‘-!.1‘» v’d . Hy \.n L s \\ 1“; ity HH\ NI "
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testimony falls under the umbrella of expert testimony because 1) his testunony and oplnlons

required some specialized knowledge or expertise rather than pertaining to areas within the realm

Andrt -

.-J;}V‘J4'\|,n. 15, L
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of ¢ common knowledge of the Jury; 2) he was permltted to opme on the drugs in Appellant § case

s Kt tis
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urithout any personal knowledge or involvement with the case; and 3) his opinions were based on

R K previous, unrelated cases rather than ratidhdiiy-based on his own perception or personal
knowledge. e e

Our Supreme Court ruled this was reversible error in State v. Kelly, 285 S.C. 373, 329

S.E2d 442 (1985). Tn Kelly, the defendant was charged with the failure fo stop at a stop sign,

resulting in a car accident. 285 S.C. at 374, 329 S.E.2d at 442-43. At trial, the investigating

- ofﬁcer ‘was not quahﬁed as an expert but wag neyertheless permltted to draw conclusmns from

<

T g - n;__y ,,w«f r*\.’ MRS .u‘-ht ';=

his direct observatlons and opme on the cause of the accldent Id The Supreme Court reversed

B AT P L LI R
._\ e ehr e P T I T e S S ke L ™ . o PPN . +

PEFICN T s, e

because as a lay mtness, the officer was only permitted to explain hlS “direct observations” and

his i 1mproper oplmon was unduly prejudicial because it dealt w1th the ultlmate issues at tnal Id

1_,", . ta

A
1:(\‘ J' I n B Iy nr;] an it ﬂ,\-\ o

3‘"4-75 Cf_State V. McClmton 265 8.C. 171, 176-77 2'i'7 SE2d 584,586 (1975) Snmlarly,

...... [ a AP ot

% S

in Fowler v. Nationwide Mut. Fire Ins. Co., this Court held a fire chieP’s testir'rieny was inif;rdﬁer
opunon testlmony under Rule 701 because although he was not quahﬁed as an expert he was

perrmtted to opme on the Tocation of the ﬁre s ongm and whether the ﬁre was accrdental 410

S.C. 403, 410, 764 S.E.2d 249, 252 (Ct. App. 2014).

Here Invesugator Brooks’s tesumony constltuted as improper opmlon tesnmony The

“x T T £ k‘r‘:—‘::yﬂ' A ;. e

T D m{‘.;::ﬁn“‘?-r &-mu‘? o B o A At
sub_]ect of 1]]1c1t drug sales or pncmg;ls out51de the scope”of common knowledge
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requ1res the spec1a11zed experience, training, or skill of a person quahﬂed as an expert

Regai'dless of whether Investigator Brooks indeed possessed such specialized experience or skill,

. he was not permltted to testlfy as an expert w1tness and thus could not opme or form conclusions
s VR ion; 263 S M TRAELTT P TR E 2584, 584 (19738 il E v S s
t his opinions and

s'g :.‘m

.. “‘?t‘j’]q""/-" : Xy
e on drug pnclhg and sales in this case. Further it'is apparent from the, record tha

-. [ -

N E - -

1n51ght were not based solely on hlS own personal observat10ns of the drugs serzed in thls case or

the facts of the investigation; he testified he had no involvement with this case. Investigator

-1 s
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Brooks instead drew upon his experience and knowledge working on unrelated, past narcotics
investigations when giving his improper opinion. Similar to the improper lay witness opinions in

% Kelly and Fo_wler, the p_ortion_of Imf,estigator Brooks's testimony‘ previously summarized herein

s s
s

[ '_- st

was not based upon hlS d1rect observatlons perceptlon, or the reasonable mferences therefrom,
and was thus improper lay witness opinion testnnony.

This error was not harmless as Investigator Brooks ultimately opined on an issue pivotal

L]

F . to the outcome of thlS constructlve possess1on case and the State relled upon hlS op1mon Dunng

- T 72wy

closmg arguments, the State argued:

Defense [sic] wants you to believe it was somebody else’s drugs and he didn’t

know whose drugs were in the car....Heard from Whit Brooks. What’s the value?

$20 a gram of loud, between 50 and $60 a gram for cocaine and crack cocaine.

. The total amount, if you go the low end, $50 a gram for the cocaine and crack,

) _you’re at $6,872, You go hlgher end .$7,332. Somebody s just lettmg Dazzelle
s SR ST TR thetd With 57 Tiist 16t Sothe ran"aom"éytf};“sﬂ in there? They’re going to
store their drugs in there? Or is the owner of them, the one using them, pushing

"4 .., . them or selling them is 31ttmg in the car with them. Between 6,800 and 7,300. He

' """ "had the éléments of possession with the intent to distributé.
Tr ag ;to Danad Lo iy diger oy Erv Jons,parcerHion, or 10 irednom; B

3 vlmes 8 - 0) ThlS error cannot be deeted harmless in hght of 'the State ’s heavy

1) -,_v‘ RN

reliance upon the 1nvest1gator s 0p1mons to portray Appellant as a drug dealer that operated out

of his car to prove the charges and to extinguish any reasonable doubt that someone else was in

8- LAl -J ’ Ve {* IS E e B ;Lx.,;d,; OB [ RO R ‘9..»1\“ a2 PIESAICL ‘l»...L' ‘h}"’l e ‘-' " J.*\f‘,. 3 iﬂilh Hmit-ﬁ-.wﬁx’ v-.,-w—*‘«-".‘

~E constructlve possession of the drugs or had the 1ntent to ‘traffic or distribute the drugs found See
Fowler, 410 S.C. at 413, 764 S.E.2d at 254 (finding prejudice where the improper lay witness

opuuon was threaded throughout the questioning of other witnesses and relied upon in.closing);

KWt 2Ty

see also; Sfaf;m; ng, 334 se. ‘504,51 ‘:”:51: ""S"Ezd 578, 583"' (1999) Gholding it was ~

» -

1mposs1ble to conclude the error in adrmttmg improper prior bad acts was harmless partly due

- to the State’s reliance on this evidence in its closing argument). The prejudice of his improper

faer ot

oplmon testtmony is also ev1dent when con31der1ng that by the very nature of the charges the

20 “J his tmoj‘c.,_t t.ml "’":'mo A8 ‘oss:
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verdict largely depended on whether the jury found Appellant possessed any of the narcotics not
merely for his persqnal use. Additionally, aé_.‘_the trial judge instructed the jury, constructive

N . possessior} and the trafficking and PWID charges carry per'l‘"rlis's;ib}e-mfere.pc?s .qs_ to knowledge, B
* possession, and intent. (R. p. 248, lines 8 — 14, p. 248, lines 18 — 25; p. 249, lines 1 - 12; p. 250,
lines 1 — 8). The State’s reliance on Investigator Brooks’s testimony to portray Appellant as a
drug dealer tended to make these permissible inferences more readily acceptable and dispel any
belief ‘ghat Appellant may have possessed any- of the baggies of drugs only for his own use. This

was also a case without d1rect ev1dence of Appellant’s knowledge or intent and without evidence

- aa et e e w

3 S e, w..\q-twir'-‘wao (b B AR Tt

that directly put the erugs in Appel]ant’s ‘hands. Addmonally, Invest1gat0r Brooks’s tesnmony,

coupled with Arleen’s improper response, heightened the insinuation of Appellant’s propensity

v, TR L
DR AT |

to comm1t the offenses cha:rged and remforced the other S testlmony
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III. THE TRIAL COURT ERRED IN DENYING THE APPELLANT’S MOTION TO
SUPPRESS EVIDENCE SEIZED DURING THE WARRANTLESS SEARCH OF
THE VEHICLE BECAUSE THE "TOTALITY OF THE CIRCUMSTANCES
FAILED TO SUPPORT THE PLAIN VIEW EXCEPTION TO THE SEARCH
WARRANT REQUIREMENT AND THE BASIS FOR THE TRIAL COURT TO
HAVE FOUND PROBABLE CAUSE TO SEARCH IS OTHERWISE
INSUFFICIENT.

R R

Rele;/aht Facts

The search of Appellant’s vehicle took place at approximately 11:30 p.m. on November
30th 2016 on Tanyard Avenue in Greenwood City. (R. p. 14, line 24 — p. 15, line 5). During the
parked two or three blocks away from Tanyard Avenue when they began patrolling the area on
foot that night. (R. p. 15, lines 18 — 20). The officers noticed an illegally parked 1997 Lincoln
Town Car upon turmng onto Tanyard Avenue. (R. p. 16, lines 8 — 10, p. 16, lines 23 —25; p. 26,

lines 2021y, Officer Vaughn and Officer Boyter stated that while on foot patrol, they smelled

m camera heanng, Ofﬁcer Vaughn testlﬁed he, O_ﬁicer Cory Boy’ter and Oﬂ‘icer Harrelson had » )

marijuana they suspected was coming from the car. All of the windows of the car and its sunroof

. were shut (R b 31; p. 53, lines 13 - 17; p 57 lines 22 — 25). The officers’ testimonies are

\Ei\"” n'l i

inconsistent w1th one another and are collectwely inconsistent with the information provided in

the arrest warrant as to whether the alleged odor noted while walking through the neighborhood

4."-

et r".'"O" ﬁ{‘“ T fiody "i";“c“ f‘v"v Yo ien '”‘€ Y

while Officer Harrelson went to the passenger’s side and Officer Boyter stood at the back of the

car. (R. p. 17, lines 4 — 10). Officer Harrelson could apparently see a baggie of man_]uana sitting

P ‘ 30 . i . N
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s toutif ) :
went to the driver’s side to make contact ‘with its occupant, subsequently 1dent1fied as Appellant

' T
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was ‘umt o unbumt rUuana See mﬁa, Pp. 34 34—35 Upon approachmg the dar, Officer Vaug‘ 1.,
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. ~inthe handle* of the driver side’s door from hlS posmon outside of the closed passenger door. (R.

p. 17 6 11 p 30 P 53 hnes 5 20 P 59 l1ne12 P 60 Ime 7) In his incident report,

LR ,;,\JJ“ et

Ofﬁcer Hanelson instead described seeing the baggie in the lower pocket of the driver’s side
door panel. (R. p. 59, line 12 — p: 60, line 7; pp. 62 — 63). Officer Harrelson testified that after
- seeing the baggie in the driver’s side door, he informed the other officers and then tried to pull
open the passenger door and after finding it locked, continued still to try to force the door open.
- (R. p. 53, line 25 — p. 54, line 3). Officer Vaughn then opened the driver’s side door to pull

Appellant out of the car and arrested him for possession of mar.ijuana. (R. p. 17, lines 1 - 17).

. L s v PriEL Ay ol L

The officers tesnﬁed that when all three ofﬁcers had Appellant on the ground to handcuff h1m

. Appellant attempted to wring himself from thelr grasp. R. p. 17 line 19 — p. 18, line 12; p. 54

4"11’ '“r\l.' 1~l 513 tl.‘\?t .{l\' . !1 i 'L ('ni i l‘;{"')a hu‘}l"gi’ a,s‘ (BT ‘“’1! t!f;-tr-,.; 1“~ @ f " f‘*(‘-"" fn.'

hne's‘ 17 n 3) Ofﬁcer Harrelson testlﬁed Appellant stopped re31stmg ‘after he “apphed about two

rh\u.. .x [R R -

v-«l ' ‘e u.l »—-—\u e T s-?\ G\ 3
elbow stnkcs to the small of l’llS back ” (R. p. 54 lmes 20 23) Although each ofﬁcer tesnﬁed at

some point during the hearing that Appellant exited the car on his accord after being so

o w,.‘,._«.

commanded the ofﬁcers testnnomes are S,l:lé meons1stent wnh one another as to when Appe]lant
T et Lred tr'(a?l i 3 ! 5 Byl -
By fr it Tl e et 3k

R o iy

began resisting arrest and whether Appellant ex1ted the car voluntarily or had to be removed R.
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p. 46, lines 13 —23; p. 45, lines 21 — 25; p. 54, lines 5 — §8; p. 60).

; Appellant testified his Aunt Arleen had glven him permission to borrow her car that night
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6) He had been s1tt1ng in the car for only a few
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minutes to let the car ﬁrst warm up when the officers approached (R. pp. 66 — 67 P 74 lines 1 —

* 9. He explained he had all the windows and sunroof closed because it was very cold that night,
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Ofﬁc T Harrelson, ’_
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_bilt that h_e had rolled the‘passenger
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vymdow doyvn when the ‘ﬁr t_of ofﬁcers, ]
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* In addition to “handle”, the location of the baggie in the driver’s inside door panel is described
as several deferent names or locations, 1nclud1ng the “handgnp armrest, door panel, door
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_liquor bottle bag placed inside the gIove compartment and a baggle of cocaine and a baggle of
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hochoached the passenger eide and asked him to open the window. (R. pp. 68 — 69). Officer
Harrelson then informed him they had gotten a report about loud music in the neighborhood. (R.
p. 69, lines 12 — 15). Appellant responded that he had just come out of his Aunt Arleen’s house
and had not been playing any music. (R. p. 69, lines 16 — 23). Appellant was rolling the window
back up when he stated the other officers appeared at the car and subsequently pulled him out of
the .car. (R. p. 69, line 23 — p. 71). Appellant“di'd not know or understand why he was being
puIIed out of the car until Officer Vaughn told him he was under arrest because there was “reefer
in the door.” (R. pp. 71 — 72). Appellant stated he did not previously know there was anything in
the door. (R. pp. 71 — 72). Using a photogfaph of the inside of the driver’s side door, Appellant
expla;med that he d1d not notice the baggie tucked into the armrest or “handgrip” when he got
1nto the car because that particular part of the door had long been broken and would have broken
off had he pulled on it to shut the door from the inside. (R pp. 72 — 73). Appellant explained that

the door is closed by another handle located higher up on another end of the door. (R. pp. 72 —
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‘Ofﬁcer Harrelson testified he believed probable cause existed to search the car and to
arrest"App'eIlant based upon “the totality of the unburnt marijuaha and seeing the marijuana.” (R.

p. 58, lines 1 — 7). Reading from his notes, Officer Vaughn testified during the subsequent search
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wr’.g nt‘--t}w 5",., e B i -*o PR AL O 4\‘.& ot B w

doof benel; a ﬁeezer‘_bag contaming" manjuana inside of a larger yellow freezer bag inside of the

glove compartment; a baggie of crack cocaine and a baggie of cocaine inside of a Crown Royal
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manjuana 1ns1de of the center console (R' p 18 lme — p 19 Jine' 12) Ofﬁcer Boyter to Stlﬁed
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the narcotics found in the gIove box and ‘center console were not v131b1e untll openmg éach of
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those compartments. (R. p. 48, line 17 — p. 49, line 1). Officers also found $232.00 in cash
during a search of Appellant’s person. (R. p. 19, lines 13 — 18). No evidence of recently burnt or
smoked marijuana or any smoking device were found. (R. p. 44, lines 17 — 18).

No pictures were taken of the narcotics in their original locations or positions inside the
car. (R. p. 20; p. 35, lines 14 — 18; p. 43, lines 3 —5). The officers did not have body cams at thaft
time, and although their patrol cars were equipped with video cameras and equipment to record
audio from the microphones on the officers’ person, neither equipment is functional when the
officers reach a certain distance away from their patrol cars. (R. p. 24, lines 4 — 22; p. 52, lines
17 —.21). Therefore, no part of the search or arrest or any of the officers’ activity that night were
audio or video-recorded. When asked why then they had chosen to patrol the area on foot,
Officer Boyter respondéd, “It’s my job. Patrol the City of Greenwood, yeah.” (R. p. 46, lines 1 —

At the close of the suppression hearing, Appellant argued the officers did not have
probablé cause to search the car or seize evidence due to: the infeasibility of the baggie being in
plam v1ew, the 1mp0s51b111ty of ‘the ofﬁcers‘ ablht;r to smeIl unburnt marljuana supposedly
commg ﬁom the car, as well as the mcon51stenc1es in the ofﬁcers tesnmomes (R p 71, lines 11

—22). The trial court denied the motion to suppress, finding the facts and circumstances gave rise

1o probablé cause, as-well as finding their téstimonies credible with little variation between them.

R L R T S e S PR B R R S R I
(R. p. 77, line 23 — p. 78, line 2). '
Argument
The Fourth Amendment and its near identical counterpart in the South Carolina
Constitution ensure protection against unreasonable searches and seizures, U.S. Const. amend.

IV__; S.C. Const. art. I, § 10. Warrantless searches and seizures are per se unreasonable absent a
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recognized exception. E.g., Mincey v. Arizona, 437 U.S. 385, 390 (1978) (citations omitted).
“Only in a few specifically established and well-delineated situations will a warrantless search

wﬂ:hstand constitutional scrutiny, even when law enforcement has probable cause to conduct it.

- e ehr »-

The burden rests on the prosecution to establish the existence of such an exceptional situation to
the warrant requirement, 'such as the plain view exception.” State v. Brown, 289 S.C. 581, 587,
347 S.E.2d 882, 885 (1986) (citing Vale v. Louisiana, 399 U.S. 30 (1970)). “Under the ‘plain
view’ exception to the warrant requirement, objects falling within the plain view of a law

enforcement ofﬁcer who is rightfully in a posmon to view the ob_]ects are subject to seizure and

Coae 3 o a
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’ 'may be mtroduced a5 ev1dence » Beckham 334 S C. at 317 513 S E. 2d at 613. The plam view

exception is applicable where “the 1n1t1a1 mtrus1on which afforded the authorities the plain view

was lawful[,] and...the incriminating nature of the evidence was immediately apparent to the
}K?)' , 3, ‘ x,\.‘ i

authorities omitted).

Here, the trial court erred by denying the motion to suppress because there was a lack of
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driver’s side door to arrest Appellant See Brown, 289 S.C. at 588 347 S.E.2d at 886 (reversing
because “there was no competent testimony that the objects seized were in plain view at the time

of the seizure” in that the suppression heariné testiniony comprised of hearsay and the witnesses

,: v
: , .
e iy e

demonstratives at the suppressmn hearing, it is mcredulous that the baggie tucked into a tiny

pocket within the “hand grip” or arm rest could be seen, or that the baggie s criminal nature was

1mmed1ately detenmnable in the dark éar through closed wmdows by Ofﬁcer Harrelson on the

© guthor 'g«fr Mired) AR

" other side of the car w1th hlS eyes leirel to the armrest Ofﬁcer Vaughn S mability to see the

32

competent testlmony that the baggle of manjuana was m plain Vlew before ofﬁcers opened the .
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seizlng authontles » State . Wrzght 391 S C 436 443 706 S E 2d 324 327 (2011) (ouotmg
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. Were not. certam or could not recall numer us.-details) As shown by the photographs and



baggie even when using his flashlight and standing on the same side of the car as the baggie
ﬁarther_evidences that the baggie was not in plain view. Prior to Appellant’s arrest and with the
car’s windows and door closed, Officer Vaughn explained: “To be honest, it was dark, I don’t
know...I didn’t get a good look at it in the light.” (R. p. 28, line 23 — p. 31). Cf State v.
Culbreath, 300 S.C. 232, 237, 387 S.E.2d 255, 258 (1990) (“When the cocaine was initially
spotted [in Culbreath’s hand), there had been no attempt to enter the vehicle by any of the
0 lcers or to force [Culbreath] out of the vehicle. After struggling to get Culbreath out of the
veh1cle [another officer], with the ald of h1s ﬂashhght also saw the package of eocame m51de
the Vehlcle ) (emphasis added). Officer Vaughn ‘also#could not sufﬁc1ently 1dent1fy or recognize

a picture of the inside door panel of a 1997 Lincoln Town Car in order to point out where the

baggie would have been and whether it was indeed visible. (R. pp. 28 — 30). Officer Boyter
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¥ .:testlﬁed he. could not see the, baggte of Juana Ofﬁcer Harrelson veferred, to at all e1ther, and oy
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stated that no other drugs or ev1dence were in pIam view. (R p. 40, lines 5 - 8; p. 48, lines 17 —
20) Even if Ofﬁcer Harrelson’s statement that he saw the baggle from where he was standmg on

the opp051te 51de of the parked car were taken as true he would have had to essentlally place h1s

vy o el
Il
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t'ﬂlhead past the threshold of the \;vmdow and crane his head to see mto the grooves 'of the door
whiIe aiming the ﬂashlight at such a peculiar angle into that tiny pocket of the door. The

maneuvering required to theoretically see the baggie from Officer Harrelson’s vantage point is

SIS T not somethmg reasonably within the v1ew of ,
B i v Ll by d : FUaGY I—‘

angz Ihember of the pubhc had they walked by See generally Calzﬁ)rma v, Czraolo 476 U S 207
(1 986) (ut11121ng the Supreme Court’s common ana1y51s for plain view issues that evaluates what

would have been reasonably visible to any member of the public).
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Further, from the testimony taken and the improbability the baggic was seen from Officer
Harrelson’s vantage point, the baggie was not visible until Officer Vaughn opened the driver’s
side door and seized it; or in the least, Officer Harrelson could not see the baggie until he
order-’ec.i Appellant to roll his passenger side window down. This was not a request, and any
movement or interference of the setting in order to discover an object’s incriminating nature
renders the plain view exception inapplicable and the consequent search and seizure invalid. See
Arizona v. Hicks, 480 US. 321, 325-29 (1987) (holding that if the police lack probable cause to
believe that an object in plain view is contraband without conducting some further search of the
object, ie., if it’s incriminating ‘character is not “immediately apparent”, then the plain view
exception does not apply); see also Id. (holding “even a small intrusion” can be an unlawful
search under the Fourth Amendment). See also McHam v. State, 404 S.C. 465, 746 S.E.2d 41
(2013), abrogated on other grounds by Smalls v. State, 422 S.C. 174, 810 S.E.2d 836 (2018)

(holdmg that narcotics v151ble in the car only after the officer opened the car door was not within

. plam v1ew and the openmg of the car door conshtuted as a warrantless search 1tse1f but

ultimately holding the search was nevertheless reasonable on other grounds); see also
Commonwealth v. degurski, 386 Mass. 385, 436 N.E.2d 150, 153 (Mass. 1982) (cited by
MeHamy (“[Tlhe officer's act of gfia;in‘g his head inside the slightly ajar sliding door of a
windowless cargo van, whereupon he discovered the occupants bagging hashish, was decmed fo
constitute a search.”).

: Further the odor of marijuana in the open air in the mere general vicinity of the car is
msu.fﬁment to support a ﬁndmg of probable cause on its own. There wes no initial reasen to
suspect that the odor was coming from the car apart from the officers’ belief it was occupied

wheii fhey'sa\_zv it was running from about a'block down the street. Although one officer testified
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. the odor of unburnt marijuana was stronger when they arrived at the car, the odor alone is still

insufficient to amount to probable cause and the officers had merely a hunch that marijuana
would be found inside the car or criminal acﬁvity was occurring inside the car. See e.g., State v.
Brannon, 347 S.C. 85, 93, 552 S.E.2d 773, 777 (Ct. App. 2001). Moreover, the officer’s
inconsistent testimony regarding the odor of marijuana further diminishes the basis for the trial
court to have found probable cause. (R. p. 46, lines 13 — 23; p. 45, lines 21 — 25; p. 54, lines 5 —
& p. 60). See generalbz,-“State v. Easterling, 257 S.C. 239, 24748, 185 S.E.2d 366, 369-70
(1971) (holding the State did not meet their burden to prove the probable cause existed because
the officers’ inconsistent testimonies at the suppression hearing effectively negated the basis for

the pla.m view exception to apply). The arrest warrant notes that Officer Boyter was the first to

© smell’ bﬁrntmanjuana in the open-air walking around the neighborhood. (R. p. 26). At the

suppression hearing, Officer Boyter stated he was more than 30 feet away from the car when he
first smelled unburnt marijuana. (R. p. 45, lines 1 — 9). Officer Boyter testified he was certain he
deic;.étéd 'fthé smell of unburnt marijuana :J and that ‘the arrést warrant’s description of burnt
marijuana was unlikely to chz.mge his mind. (R. p. 46, lines 13 — 23). Officer Vaughn testified he
could smell the odor of unburnt marijuana from ten to fifteen feet away from the car and he had
“no clue” why he wrote he smelled burnt marijuana in the arfest warrant. (R. p. 16, lines 8 — 10,
lines 23 — 25; p. 26, lines 20 — 21; pp. 31 — 33). Officer Harrelson did not note the same odor

while walking around the neighborhood because he has a very poor sense of smell unless he is in

the fmmediate space of its source. (R. p. 27, lines 12 = 21: p. 51; p. 58, line 16 — p. 59, line'4).

Not only do the officers’ testimonies, inconsistent with one another and with the arrest warrant,
erode the basis for probable cause, but it is also frankly incredible that the officers could detect
thesmell “of unburni maﬁjuana contained in closed plastic bags and stored inside closed

T L T W
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comi)artments of the car with all of its windows shut from up to 30 feet away. See generally,
Alabama v. White, 496 U.S. 325, 330 (1990) (“Reasonable suspicion, like probable cause, is
dependent upon both the content of information possessed by police and its degree of
reliability.”) (italics added).

Further, no photo of the baggie inside the door or any similar such photo was taken or
admitted into evidence. At best, the circumstances established a mere hunch that the car would
contain drugs, which is insufficient under the Fourth Amendment to search and seize as the
officers did here.

Further, the trial court erred in denying to suppress the cocaine, crack cocaine, and

additional marijuana seized during the search of the car. The exclusionary rule applies not only

- {0 thé diréct product of police illegality (the “primary” illegality), but also to secondary evidéhce,

what has been deemed “fruit of the poisonous tree.” See Wong Sun v. United States, 371 U.S.
471 (1963). The record demonstrates that the arrest and the subsequent search and seizure of the
other drugs int the car would not have arisen without the officers’ search of the driver’s side door
pocket, which was erroneous under the plain view doctrine and otherwise unreasonable under the
Fouﬁh Amendment. Thus, the wrongful search and seizure of the baggie in the driver’s side
déof, the primary illegality, induced the secondary .i'll'egaility of the unreasonable search and
selzureof ihé rémaining contents in the car. This evidence thus should have also been suppressed

as the fruit of the poiéoﬁous tree.

[P NY

_ Therefore, the plain view exception was inapplicable here and there was an insufficient
basis for the trial court to have found probable cause. The trial court thus erred in denying

Appellant’s motion to suppress.
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Iv. THE TRIAL COURT ERRED IN DENYING THE APPELLANT’S MOTION FOR
A NEW TRIAL BASED UPON A JUROR’S FAILURE TO DISCLOSE
"INFORMATION MATERIAL THAT WOULD HAVE TRIGGERED A
CHALLENGE FOR CAUSE OR BEEN MATERIAL TO APPELLANT’S

DECISION-MAKING IN USING A PEREMPTORY CHALLENGE.

Relevant Facts

Following the verdict, Appellant became aware that one of the jurors, Patricia Raiford,
failed to bring to the trial court’s attention during voir dire or jury selection that she had known
Appellant, State witness Arleen Smith, and Appellant’s family from growing up with them on
the same street. Appellant filed a motion for a new trial based upon this information and an
evidentiary hearing was held on May 11, 2018 during which both Raiford and Arleen testified.
gR. pp. 286 —291).

Raiford testified that she and Arleen do not presently speak, but they did grow up
togeﬂtet’en the se.me street and knew one another from chlldhood untll Raiford moved away to
attend college. (R. p. 271, line 22 — p. 272, line 6; p. 276, lines 23 — 24.) Regarding Raiford’s
famlhartty ‘with Appellant she stated she did not currently speak to him and that they did not
“deal together go out”, but explalned that she knew h1m and his family, parttcularly
Aﬁpeum"s miother. (R. p. 272, line 9 — p. 273, line 2). Raiford stated she did not make this
information known during voir dire because she decided at that time it did not “influence” her;
yet she also stated she “didn’t know what [she] was in court for.” (R. p. 273, lines 14 — 17).

During voir dire, the trial court asked the jury panel to make known “any blood or

- 1

marriage relation”, “close business relationship”, or “social relationship™ with Appellant. (R. p.
96, lines 16 — 19). The trial judge also asked the pool to make known any familial relation, close
buisiness reIatlonsth, “of social relationship they had with any of the withesses after readifig a

witness list submitted by the State that included Arleen’s name. (R. p. 97, line 21 — p. 98, line



"

10). The trial judge also asked the jury panel: “Is there any memﬁér of the jury panel who knows
of any reason why y.ou cannot give both the State of South Carolina and the Defendant in this
case, Mr. Smith, a fair trial? Any reason whatsoever why vou just want to sit this one out? If so,
please stand.” (R. p. 102, lines 1 — 6). Raiford did not make any of this information known in
response to any of the trial court’s questions.

Arleen testified she and Raiford had a bad relationship, explaining: ;‘She don’t like me
and I don’t like her...I don’t like her. I know how she feel about me.” (R. p. 279, lines 1 — 9).

Arleen testified that she and Raiford last saw one another five months before the motion hearing

. and would sometimes run into one another at stores but do not currently speak or “deal” with one

another. (R. pp. 276 — 278; p. 279, lines 13 — 16). Arleen confirmed that she and Raiford grew up
fog’étﬁér on the same street and that Raiford knew the Smith family, particularly Appellant’s
mother R. pp. 276 — 278). Arleen explained that in their neighborhood, there was always talk
amdﬁgsi neighbors and people knew what went on in others® lives to explain how she knew
Raiford had gotten married and knew her new married name although they no longer spoke. (R.
p. 278, line 15).

The trial court denied Appellant’s motion for a new trial, finding:

[Iln smaller counties and smaller towns, and that’s pretty much everyone in the
" Eighth Circuit, it’s almost impossible...if you read a list of five, ten, fifieen
~‘wifnesses and you ask the jury panel if they know any of those people you’re
_, going to have probably everybody stand up... The way the current precedent is ...
currently established in this state, I'll sunply say for the record that there’s an
obligation for attorneys, defendants, and for the State to do jury research to find
out this information pre-trial if it is discoverable..There was no act of
concealment at the time of trial by that juror. Their relationship was not close.
When the juror testified...I did find her testimony credible on this point, as well as
. .k_..the testlmony ost Smlth Cee e . .

Slladefan

R. p 281 lines 17 — 23; p. 283, 11nes2—12)
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Standard of Review

A ruling on a new trial motion based-upon a juror's alleged concealment during voir
dire is i'evicwed for an abuse of discretion. See State v. Tucker, 423 S.C. 403, 410, 815 S.E.2d

467, 471 (Ct. App. 2018) (citing authority omitted). Credibility determinations are findings of

~ fact and will not be disturbed on appeal unless there is no probative evidence in the record to

support them. State v. Johnson, 413 S.C. 458, 467-68, 776 S.E.2d 367, 371-72 (2015); State v.
Baccus, 367 8.C. 41, 48, 625 S.E.2d 216, 220 (2006). “Classifying the concealment ‘is a fact

intensive determination which must be made on a case by case basis.” Tucker, 423 S.C. at 411

(quoting State v. Woods, 345 8.C. 583, 588, 550 S.E.2d 282, 284 (2001)).

Argument

The South Carolina Constitution and federal constitution guarantee a criminal defendant
the rigﬁt to an impartial jury, and “voir dire can be an essential means of protecting this right.”
S.C. Const. art. I, § 14; U.S. Const. amends. VI, XIV; Warger v. Shauers, — U.S. ——, 135
S.Ct: 521, 528-29 (2014): The State likewise has a right to try its case before an impartial jury:
State’v. Kelly, 331 8.C. 132, 502 S.E.2d 99 (1998). A defendant’s constitutional right to trial-by
an impartial jury is violated when a potential juror misleads the court, makes false statements, or
conceals information: during voir dire in response to questions regarding any source of bias or
pféji:ldiceragain'st- either party. Jd. “Throtigh the judge, partiés have a right to question jurors on
their voir dire examination not only for the purpose of showing grounds for a challenge for
cause, but also within reasonable limits, to elicit such facts as will enable them intelligently to

exerclse thelr nght of peremptory challenge ” State ». Gulledge, 277 8.C. 368, 370, 287 S.E.2d

\\—)
\.-.» .n

488 490 (1 982) Consequently, should jurors give false or misleading answers dunng voir dlre,

the parties may unknowingly or mistakenly “seat[] a juror who could have been excused by the
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court, challenged for cause by counsel, or stricken through the exercise of a peremptory
challenge.” Id. at 371 (quoting authorities and internal punctuation omitted).

The movant of a motion for a new trial carries the burden of proving the juror misconduct
nece‘ssifafés- z;.l.n;w tnal See e.g., Tu;f;:.;r, 423 .S‘.é-.’a:t-41.3-,h 81l5 S.E.Zd ;t 472. “A new trial is
warranted when: (1) the juror intentionally concealed information, and (2) the information
withheld would have triggered a challenge for cause or been material to a party's choice to use a
perefnptory challenge.” 4d. at 411. “‘[I]ntentional concealment occurs when the question
presented to the jury on voir dire is reasonably comprehensible to the average juror and the
subject of the inquiry is of such significance that the juror's failure to respond is unreasonable.*”
Id. (quoting State v. Galbreath, 359 S.C. 398, 404, 597 S.E.2d 845, 848 n.2 (Ct. App. 2004)).

[A] juror who mtentlonally conceals is presumptlvely biased; ‘[o]n the other hand, where the
fallure to dlsclose is innocent, no such mference may be drawn.’” Jd. A party alleging innocent
or unint‘eilt'idn‘al nondisclosure ““has a heightened burden to show that the concealed informatiori
indicates the juror is potentially biased, and that the concealed information would have been a
material factor in the pafty's exercise of its peremptory challenges.’” Id. (quoting State v.
Coaxum, 410 S.C. 320, 329, 764 S.E.2d 242, 246 (2014)) See also Woods, 345 S.C. at 588, 550
S E 2d at 284 (explammg that blas and prejudlce are inferred from a juror’s intentional
EéhEea]iﬁent and ““[o]nly where a juror's ‘intentioral nondisclosure does not involve a material
i‘jss}ﬁe, _é:r‘ wiiere thdnbﬁdisclosure is unintentional, should the trial court inquire into qprejudic:'e'.”"-)
'('c’{udﬁrig- Doyle v. Kennedy Heating & Service, Inc., 33 S.W.3d 199, 201 (Mo. Ct. App. 2000)
(o'rigi'n'al—' ;mphasis in Doyle)). Unintentional concealment occurs where the voir dire question
i;osed is “:‘al:nbiguou_s or incomprehensible to the average juror, or where the subject of the

inquiry is insignificafit or so far removed in time that the juror's failure to respond is reasonable
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under the circumstances.” Woods, at 588, 550 S.E.2d at 284. But see Coaxum, 410 S.C. at
328-29, 764 S.E.2d at 246 (“[Tlhe trial court in the unintentional concealment situation must

determine whether the information concealed would have supported a ehallenge for cause or

would have been a matenal factor in a party's exercise of its peremptory challenges ”) (1tahes
added). See also Id at 330, 764 S.E.2d at 247 (explaining that a finding of unintentional
concealment is not the end of the inquiry because such approach “does not consider how material
the information would have been to the parties in exercising their peremptory challenges.”).
Here, the trial court’s first error was the failure to make any findings on whether the non-
disclosed information would have triggered a challenge for cause or would have been material to
Appellant in exercising his peremptory challenges. See Coaxum at 330, 764 S.E.2d at 247.
Further, the aforementioned questions posed to the jury panel are easily comprehensible to the

average juror and are thus unambiguous. See Tucker at 412 (deeming unambiguous a

(111 k-1

sﬁbsi;antially similar voir dire question about ““a close personal or social relationship® with a
poteniial'Winiess'). When denying -Appellant"s' motion, the trial judge stresses the fact that
Raiford and Appellant or Raiford and his Aunt did not have recent or current contact at the time
of trial. However, Arleen and the juror’s relationship cannot fairly be said to be so easily
foféeﬁen. ‘Arleen’s name was clearly called out during voir dire, the juror later watched and
listened to her testimony, and the State repeated her name in examination of other witnesses and
discussed lie-rmtesthnony during closing argument. However, Raiford still never disclosed this
iiifefiiiation to the couft or to the parties’ at aiiy point during the trial and the trial cmirt;s
empha31s on the temporal fa tor is not paramount when considering that Raiford had known and

had contact with Appellant and his Aunt from childhood to adulthood and presently hated

Arleen. The extent and length of the past relationship between Raiford and Appellant and his

-
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family and the current animosity between them makes her failure to respond during voir dire
unre@onable. Raiford’s failure to respond to the trial judge’s last two broad, catchall questions
R. p. '102, lines 1 — 6) further demonstrates the concealment was intentional and it was
unreasonable for her to respond. The trial court thus erred in not finding that Raiford was
presumptively biased.

Even without deeming Raiford as presumptively biased or even if this were an innocent
non-disclosure, it is clear from the testimony about the still ongoing animosity between Arleen
and Raiford—coupled with how long Raiford had known Arleen, Appellant, and his family—
that this non-disclosed information would have triggered a challenge for cause or been material
to Appellant’s choice to use a peremptory challenge. The pivotal issue at trial was whether
Appellant lvs.rasgullty of the charges by way of constructive possession of the narcotics found in a
vehicle occupied by Appellant but registered to Arleen, which had been parked in front of her
home. Arleen was inextricably linked to how the charges agamst Appellant arose. Even though
Arleen testlfied ‘for the State, Arleen was also mextncably tied to Appellant as his blood relatwe
a close enough relative to trust Appellant with her car. A bias against Arleen thus inherently has

the tendency to sp1ll over to Appellant. This, not only would this mformatmn have been material

i

to Appellant in usmg strikes or trlggered a cha]lenge for cause, but Appellant also would have

actually struck Raiford. Considering that Raiford may be biased against Arleen, which inherently
had a tendency to lend a l)ias against Appellant, this bias could have very well made an impact
onl{!alfora’s ‘détérmination of Appellant’s guilt given the facts of the case. An inescapable
'ir'n-illiélaililéri'hefe' pei‘te'ﬁ‘ns”to‘ Arleen’s testimony about the close-knit neighborhood and the talk

between neighbors about one another’s lives and Arleen’s improper testimony about Appellant’s

" past arrests on Tanyzlrd Avenue. Appellant would have tried to strike Raiford due to her
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knowledge of the family and their lives in order to prevent any unfavorable, prior information
she knew about Appellant from tainting her evaluation of tite evidence in this case.

Because this information was not disclosed, Appellant unknowingly and mistakenly sat a
Jjuror he v&-/ould-_l-lé.ve soﬁght to. strike due tc; the risk of bias. Appeilant was ultimately deprived of

this opportunity. The trial judge thus erred in denying Appellant’s motion for a new trial.
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CONCLUSION

For the foregoing reasons, the Appellant Dazzelle Smith respectfully urges this

Honorable Court to reverse his convictions and sentences and remand for a new trial.
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