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I. STATBMENT OF THB ISSUES ON APPEAL AND CROSS.APPEAL

1) DID THE TRIAL COURT CORRECTLY DENY TIJE MOTION FOR A NEW TRIAI-
NISI ADDITUII?

2) DID THE TRIAL COURT CORRECTLY DECLINE TO APPLY THE SETOFF TO MR.
RUSSELL?

3) DID THE TRIAL COURT CORRECTLY DENY MR. HUDGINS' MOTION FOR A
JUDGMENT NOTWITHSTANDING THE VERDICT?

4) DID THE TRIAL COURT CORRECTLY APPLY THE SETOFF TO THE FINAL
JUDGMENT?
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II. STATEMENT OF'I'HE CASE

This matter arises out of a motor vehicle acciclent that occllrred on or about November 19,

2015 in Spartanburg, South Carolina. Appellant, Shannon Green, was traveling on Simuel Itoacl

when Respondent, Edward McGee, collided with her vehicle. [it.pp. 0010-0012]. .lust prior to

the collision, Respondent-Appellant, David Hudgins, had been driving too fast fbr conclitions

behind Mr. McGee, which ultimately resulted in Mr. McGee and Ms. Green colliding. [lt. p. 0329,

Lines 20-251. On Septernber 27,2017, Ms. Green, along with Darrell llussell, hel husband, f iled

the subject lawsr.rit for alleged injuries sustained in the accident. [R.pp. 0010-0012].

Prior to the filing oI'the lawsuit, Ms. Green settled with Mr. McGee ancl his liability insurer,

Nationwide Insurance Company ("Nationwide"), for $100,000.00 and executed a Covenant Not

to Execute.[R.pp. 0460-0462].Ms.Green's husband, Darreli l{ussell, also executed a separate

Covenant Not to Enfbrce Jr"rdgment against Mr. McGee for a settlement of two thousand five

hundred dollars ($2,500.00). [R. pp. 0457-0459]. Importantly, this separate covenant with Mr.

Russell was for "any and all claims, demands, damages, costs, or expenses, inclr-rding, bul not

limited to, any medical or hospital expenses, loss of services, actions and cause of actior-r, arising

fiom any act, omission, or occurrence, resulting or to result from the above-referenced accicient."

Id. Mr. Hudgins filed his Answer to the Complaint on December 72, 2017, and denied the

ailegations of negligence. [R. pp,0013-00181. In eflbrt to purslre underinsured motorist benel'its

("UIM") under her own insurance policy, Ms. Green servecl Progressive Direct lnsurance

Company ("Progressive"), who timeiy answered on May 30,2018. [R. pp. 0019-0025].

This matter was tried before a jury in Spartanburg County on October 14-16,2019, with

the Honorable Grace Gilchrist Knie presiding. Following the conclusion of the testimony,

argument, and charge, the jury found Mr. I-ludgins and Mr, McGee were negligent, and the

proximate cause of the injuries sustained by the Plaintilfs in the sr-rbject motor vehicle acciclent.
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[R.pp' 0006-0009]. The jr"rry found that Mr. McGee was sixty percent (60%) at fault and Mr.

Htrdgins was fbrty percent (40%) at fault. Id. The jury returned a verdict for Ms. Green in the

amount of $88,546.78 in actual damages. The jury Ir-rrther awarded $35,000.00 in pr-uritive

damages against Mr. McGee and $35,000.00 in purritive darnages against Mr. Flucigins. Id. I'hc

jury Iurther found tirat Mr. Russell was not entitled to any damages fbr his loss o1- consortium

claim. Id

Ms. Green and Mr. Hudgins, through their respective counsei, tirneiy filed post-trial

motions. Or-r October 25,2019, Ms. Green filed a Motion for New Trial Nlsi Adclitttr or in the

aiternative, a Motion for a New Trial Absolute. [1. p.0026). That same day. Mr. Ihldgins lrleci a

Motion for.ludgmer"rt Notwithstanding the Verdict ("JNOV") pursuant to Rr-rle 50(b), SCILCP, and

sought to have the verdict against him set aside in its entirety and judgernent entered in his favor,

or to at least have the punitive damages award set aside. lR.pp. 0027-003U], Additionally, Mr.

Hr"rdgins filed a Motion to Setold pursuernt to S.C. Code Ann. $ 15-38-50, seeking to have the cor.rrt

apply and give Mr, Hudgins credit for the $100,000.00 paid on behalf of Mr. McGee prior ro rrial

as part of the Covenant Not to Execute. [R. pp. 0039-0045].

All post-trial motions were heard before Judge Knie on December 20,2019. On January [],

2020, Judge Knie issr.red an Order and denied Ms. Green's Motion for New Trial Ni.yl Aclditar ancl

Motion fbr New Trial Absolute. flt. pp. 0001-00051. Judge Knie also denied Mr. Fluclgins' Morion

for JNOV, but granted his Motion for Setoff. Id. Counsel fbr Ms. Green llled her Notice ol'Appeal

on February 5,2020, On February 10, 2020, counsel fol Mr. Hr"rdgins timely submitted a Notice

of Appeal fbr a Cross Appeal.
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III. STANDARD OF REVIEW

The granting of a motion for new rrial nisi addittu' rests within the sound cliscretion of'the

trial court, but substatrtial def'ereuce must be allbrdecl to the jury's deterrlination o1'danages.

Green v. Fritz. 356 S.C. 566 ,570,590 S.E.2d 39,41 (Ct. App. 2003). Compelling reasons nrusr

be given to justify invading the jury's prov ince in this manner. Channran v. I In RV & Marine.

364 S.C. 82,89,610 S.E.2d 852,856 (Ct. App.2005)(citing Pelican Bldg. Ctrs. V. Dutton,311

S.C.56, 61,427 S,E.2d 613,676 (1993)), Howard v, Roberson,376 S.C. 143,154-55,654 S.ll.2cl

877,883 (Ct. App, 2007). The deniai of a motion fbr new rrial nisi additur is within the trial coLrrr's

discretion and will not be reversed on appeal absent an abuse of discretion. O'Nealv. Bowles ,374

s.c. 525, 527,431 S.E.2d 555, 556 (1993).

When reviewing the trial jr"rdge's decision on directed verdict motions or judgmcr-rt

notwithstanding the verdict, an appellate court must apply the same standard as applies to the lower

court by viewing the evidence and all ir"rf'erences that reasonably can be drawn therehom in the

light most favorable to the nonmoving party, Weir v. Citicorp Nat'l Servs.. Inc..3l2 S.C. 511,

435, S.E.2d 864 (1993);welchv. Epstein,3425.C.279,299,536 S.E.2d 408,418 (ct. App.2000).

The appellant court may only reverse the denial o1'a motion fbr ciirected verdict or .INOV iI'no

evidence supports the trial court's ruling Swinton k Nurserv v. Edisto Farm Credit. 3:14 S.C

469,514 S.E.2d 126 (1999). When considering directed verdict and JNOV motions, neither the

trial court nor the appellate court has ar"rthority to decide credibility issues or to resolve conflicts

in the testimony or evidence, Welch v. Epstein ,342 5.C.279,300,536 S.ll.2d 408, 419 (Ct. App.

2000); ckson v. .l ishers LLC 368 S,C, 444,463,629 S.F..2d 653,663 (2006)

A motion for JNOV may be granted only il'no reasonable jury could have reached the challenged

verdict. Crossley v. State Farm Mut, Auto. Ins. Co.,307 S.C. 354,415 S.E.2d 393 (lgg2), The
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jury's verdict willnot be overturned if any evidence exists that sustains the factual lindings implicit

irr its decision. Smalls v. South Carolina Dep't of Educ.,339 S.C.208,528 S.E.2d 682 (Cr. App.

2000); Flunterv. Staples,335 S.C.93,515 S.E.2d 261 (Ct. App. 1999).

A respondent may argue any additional reasons wl-ry an appellant court shouid affirm the

appealed ruling, "regardless of whether those reasons have been presented to or ruled on by the

lower court." v.'l'own of Mt. Plea 338 S.C. 406,419^526 S.E.2d 116,723 (2000)

A reviewing court may, in its discretion, review the additional reasons presented by the respondent

and "if convinced it is proper and lair to do so, reiy on them or any other reason appearing ir"r the

record to affirm the lower court's judgment." Id. at 420,526 S.E.2d at723. See also Rule 220(c)

SCACR.

IV. ARGUMENT

A. The Trial Court Did Not Err In Denying Appellant's Motion fbr New Trial lftsi
Additur, Because the Evidence and Testimony Presented at Trial lleasonably
Supported the Jury's Determination.

""llre consideration of a motiort fbr a new trial ni,s'i qdditur recluires the court to consider

the adequacy of the verdict in light o1'the evidence pre sented." Waring v. Johnson. 341 S.C. 24lJ

257 , 533 S.E.2d 906,911 (Ct. App. 2000). If an award is merely inadequate or r.rnduiy liberal, the

trial judge alone has the discretion to grant a new trialnisi addittr. Easler v. FIejaz Temple, 285

S.C. 348, 356,329 S.E,2d 753,758 (1985). ConTpelling reasons, however, must be given to justily

invading the jr,rry's province in this manner. Pelican Bldg. Centers v. Dutton, 311 S.C. 56,427

S.E.2d 673,676 (1993). The mere listing o1'the plaintiffls clain-red damages comparecl to the.jr-rry

verdict 'odoes not constitute compelling reasons for invading the jury's province." Green, 356 S.C.

a|5J0,590S,E.2dat41. Furthermore,'fa]juryverdictshouldbeupheldwhenitispossibletodo
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so and carry into efl'ect the jr"rry's clear intention. .lohnson v. Parker,2Tg S.C.132,135, 303 S.ll.2cl

95,97 (i983).

A trial court does not abuse its discretion in denying a motion for a new trial nisi crclc{irtu.

where evidence in tlie record supports the jr-rry's verdict. See Steel v. Dillard,327 5.C.340,345.

486 S.E.2d 278,281 (Ct. App. 1997) (finding no abuse of discretion where the eviclence in rhe

record supports the amount of the jury award even though other evidence in the recorcl inclicated

the jury could have awarded a larger verdict).'fodd v. Jovner, 385 S,C. 509, 517-18,685 S.ll.2cl

613,6i8 (Ct. App.2008), afld,385 S.C. 421,685 S.E.2d 595 (2009).

T'hroughout tire trial of this case, substantial evidence was presented that challengecl Ms.

Green's medical darnages and sr-rpported the jr.rry's verdict. Contrary to counsel fbr Ms. Grcen's

contention that "pre-existing conditions are not an issue here," Ms. Green testified that sl-re hacl a

superfluity of pre-existing medical issues upon which the jr-rry cor-rld have found that son"re or all

of her claimed damages wete unrelated to the accident. lsee App. Green's Initial Brief, p.91. Ms.

Green testified that she has for years been a severe fype I diabetic ar-rd has l-ra<l con"rplications liom

her diabetes. [R. p. 0289,Line24]. She admittedly has suffered fiom prior back pain and hip pain.

[R' p. 0287, Lines 5-17]. Ms. Green further testified she also had pre-existing joint pain prior ro

the accident. [R.p. 0290, Line 10]. Ms. Green testil'red herself regarcling her own meclical history

and the alleged injuries sustained in tl-re accident. No doctor or other qualified meclical expert

testilled at trial regarding medicai causation or attempted to n-rie out these other possible causes.

There was no medical expert testimony opining to a reasonable degree of meclical certainty that

her injuries were most probably related to the accident. Therefore, it was reasonable {br the jury

to have found that Ms. Green's alleged injuries, were unrelated to the accidenl and were insteaci

caused by these other pre-existing conditions.
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AdditionallY, Ms. Green's alleged pain and suffering was heavily contested throughout

trial. Ms. Green, but no medical doctors or experts, provided testimony regarding the meclical

treatment and timeline of medical treatment she sougi-rt atier the acciclent. Ms. Green testiflecl she

did not even have an x-ray of her shoulder perfbrmed at the hospital fbllowing the accident, and

she also testified it was not until three days afler the accident that she sought any rnedical treatment

at all for irer lefi shoulder. lR. p. 0273,Line 22 - p. 0274, Line 15.1. The jury heard Ms. Green

lurther testify that she stopped seeking any medical treatment fbr any back pain two months alier

the accident. fl{. p, 0276, l,ines 20-241. Ms. Green testified that she was able to retunl to work I'r-rl[-

time only eight days after the accident, and was also able to retLlrn full-time to work two-weeks

after" her left shoulder surgery. [R. p. 0280, Line 3]. Finally, Ms. Green admitted befbre the jury

that, despite alleged continued complaints of left shoulder pain, she has not presented Ibr treatment

with any physician for the past three years. [lt. p. 0285, Lines 16-221.

Afler considering all the evidence at trial and listening to tl-re Court's thorough instructions,

the jury returned a verdict of $88,546.78 in actnal damages for Ms, Green. [R.pp. 0006-0009].

Counsel for Ms. Green now asks this Court to invade the province of the jury basecl on the fact she

is unsatisfied by the amount the jury awarded. In this trial, Ms. Green presented no testimony

regarding her subjective pain levels and injuries besides that of her own and that ol'her husbancl.

The only conclusion that can be drawn from the jr-ry's verdict is that the jr-rry did not finci the

testimony offered by the plaintiff regarding her pain and sufTering to be credible.

As the case law cited above requires, Ms. Green fails to present and prove any errors of

law and fails to put forth any evidence that the trial court abused its discretion when it properly

denied Ms. Green's Motion fbr New Trial 1/l^ri Addittrr, Therefore, this Courrt shoLrld alfirm rhe

January 8,2020 Order, which denied Ms. Green's Motion for New Trial Nlsl Addittu..
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B. The Trial Court Did Not Abuse Its Discretion When Applying the Otl'set to Ms.
Green Only Because The Jury Awarded Mr. Russell Nothing In Actual Damages.

As a preliminary matter, coLrnsel lbr Ms. Green incorrectly states irr her initial briel'that

Mr. McGee's liability carrier, Nationwide, paid Ms. Green and her husband, Mr. I{r,rssell,

$ 1 00,000.00 in "UIM benefits." [See App. Green's Initial Brief, p. 14]. However, and insteacl, Mr.

McGee's liability carrier paid $100,000.00 in liability limits, not UIM benefits. lR.pp. 0457-

04621. Counsel fbr Ms. Green argLles that because both Mr. Russell and Ms. Green sigrred the

Covenant Not to Execute in consideration of $100,000.00 fbr "UIM lleneflts" that setolf woulcl

apply to both Ms. Green and her damages and Mr. Russell for his loss ol'consortium claim. iSee

App. Green's Initial Brief, p. 14]. However, the jury after hearing and seeing all the evidence

presented at trial, deliberated, and chose not award any money to Mr. Rr.rssell for his ioss o1'

consortium claim. lR. pp. 0006-00091. Mr, I{ussell l"ras not appealed that judgn-renr. [See App.

Green's Initial Briel p,14, lbotnole 21. Counsel for Mr. Russell arglles that the triai court was

charged with detennining the value of Mr. Itussell's claim. Such a contention flies in the lace of

the twelve jurors who patiently sat through a three-day trial and deterrnined that the value ol'Mr.

Russell's claim amounted to zero dollars.

Counsel lor Ms. Green has failed to show any error of law and has faileci to put fortli any

evidence that the trial court abused its discretion when it did not awar<i Mr. I{r-rssell monev lrom

the setoff. Therefore, the post-trial Order should be affirmed.

C. The Trial Court Did Not Err When It Denied Mr. Hudgins' Motion For a
Judgment Notwithstanding The Verdict and Declined to Set Aside the Punitivc
Damages Award Against Mr. Hudgins Because There Was Evidence That A
Reasonable Jury Could Find That Mr. Hudgins Willlul Actions Contributed To The
Accident.

Wl-ren rr.rling on a Motion for.INOV, a trial court is required to view the eviclence anci thc

inferences that reasonably can be drawn therefiom in the light most i'avorable to the party opposing
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the motions. Pye v. Estate of Fox.369 s.c. 555,56 3,633 s,ts.2d 505.50g (2006). I1.the eviclencc

as a whole is susceptible of more than one reasonable inference, a jury issue is created apd a.INOV

motion should be denied. Parrish v. Allison,376 S.C. 308,319,656 S.E.2d 382,388 (Ct, App.

2007). On JNOV motions, the trial court does not have "the authority to clecicle credibility issues

or to resolve conflicts in the testimony or evidence." Thomas v. Dootson ,377 S.C. 293,2g7, 6SL)

S.E'2d 253, 255 (Ct. App. 2008) ("Ult is the jury that must clecide what part of the wirness's

testimony it wants to believe and what part it wants to clisbelieve."). When considering a Motion

for JNOV, a triai judge is concerned with the existence of evidence and not its weight. State v.

Wakefleld. 323 S.C. 189, 197,473 S.E.2d 831, 835 (Ct. App. 1996). T'herefbre, a jury's verdict

shor.rld not be overturned if any evidence exists that surstains the factual findings implicit in its

decision. Id.

This case involves several parties, two plaintiffs and two defendants. Throughout trial, the

jury had the opportunity to hear from each party as to what they believeci happenecl to cause the

subject accident. There is a factr-ral dispute amongst Mr. McGee and Mr. I-luclgins regarcling the

nature of their actions leading up to the accident. I-lowever, substantiai evidence was presentecl

such that a reasonable jury could find Mr. Hudgins contributed to the accident. There was also

substantial evidence that Mr. Hr"rdgins actions were reckless, willfr-rl, and wanton. Mr. I ludgins

admitted that he had pled gurilty to driving too fast for conditions. [R. p.0329, Lines 20-25). An

officer who had arrived at the scene testified that Mr. McGee reported he had been chased by Mr.

Hudgins. lR. p. 0080, Lines 12-131. Mr. McGee was unwavering in his testimony that he was

fearful of Mr. Hudgins because Mr. Hudgins had tried 'owreck" him on the interstate. [R. p. 0149,

Lines I 0-12). He further testified that he wanted to get away from Mr. Huclgins, but Mr. Fludgins

continued to follow him. [R. p. 0103, Lines S-13]. In attempt to lirnit his own porential liabilitl,.

9



Mr. I{udgins had a different "story" regarding the accident and he hacl the opportunity to present

his "story" to the.iury, Counsel for Mr, I{udgins contends that Mr. I-ludgins' "story" was so

persuasive that the trial cor"rrt erred when denying his JNOV Motion. However, as the case law

cited above firn-rly requires, in ruling or-r a JNOV motion, tl-re trial court does not have "the authority

to decide credibility issues or to resolve conf'licts in the testimony or eviclence." It is clear that

there was more than enough evidence that existed to create factual disputes regarding liability

arnongst the parties, wirich was an issue for the jLrry to resolve. As the law citecl above provicles.

the standard is that all inl'erences are to be clrawn in sr-rpport of the jut'y's cJetermination. Therefbre,

the order denying Mr. I ludgins' JNov Motion should be a{Trrrnecl.

D. Mr. Hudgins Is Not Excmpt From l'aying His Allocation of the Juclgement Rendererl
by the Jury Because Hc Is an Additional Tortfeasor and Such Exemption would be in
Violation of the Collateral Source Ruleo S.C. Code 15-38-15(A), and Basic UIM Principles
in South Carolina Law

Mr. Hudgins'argues that he and his liability carrier are s'olely entitled to claim a setoif 1br

the $ 100,000.00 previously paid by Mr. McGee's liability insurer.l As such, Mr. Fluclgins cor-rtcncls

that Progressive, as UIM carrier, is not entitled to the setoff. According to Mr, Fludgins,

Progressive owes the remainder of the judgement, and Mr. Hudgins, who is a tortl'easor, is relievecl

lrorn paying anything to Ms. Green, the injured party. This contentior-r flies in the face of the.jury

verdict finding Mr. I ludgins 40o/o liable fbr Ms. Green's damages and contravenes the UIM statute

and establisired law interpreting the same. Further, clairning that a plaintiff s UIM carrier, ancl not

the tortfeasor, must pay a judgment against said tortfeasor violates the collateral source rule.

' $ 100,000.00 is the bodily injury liability iimits. The property damage liability lin-rits remains
r,rnpaid. Arguably, pursuant to Geico v. Poole, Progressive would be entitled to any additional
setoff from the unpaid property damage liability limits.

10



T'he statutory pllrpose of underinsured motorist coverage is 'oto provicle coverage i1 tlie

event that danlages are sustainecl in excess o1'the liability limits carried by an at-lault insured or

unclerinsured motorist...," S.C. Code $38-77-160. "l'he very ciefinition of UIN4 insur.ancc

mandates set-off." Broorn v. Watts. 3 1 9 S.C. 337 , 341 , 461 S.E.2d 46, 48 ( 1995). It is axiomatic

in Sor"rth Carolina, that a UIM carrier is entitled to a setoff of the liability limits of the at-l.ault

motorists. This Court, in Cobb v. Benjamin held, "a IJIM carrier is entitled to a credit lbr an1,

amount of iiability insurance coverage not exirausted in a settlement with its insurecl." Cobb v.

Benjanrin,325 S.C. 573,482 S.E.2d 589 (Ct. App. 1997). Therefore, Progressive is entitlecl to a

setoff of the liability lirnits of the at-fault motorists in this case prior to provicling UIM be'ehts,

In this case, Mr. McGee's liability insurer, tendered its full $100.000.00 of liability

coverage lirnits prior to tl're suit being filed. lR. pp. 0460-0462l.Ilowever, Mr. I{r-rdgins' carrier

has not made any payment on behalf of Mr. Hr,rdgins. Once the suit was filed, Ms. Green pursuecl

UIM benefits with her insurer, Progressive.

At the conclusion of the triai, the jury awalcled $88,546.78 in actual clamages to Ms. Green"

as well as $35,000.00 in punitive damages against each ciefendant. ilt. pp. 0006-00091. The total

of all damages awarded is $ 1 58,546.71 , The jury tbund that Mr. McGee was sixty percent at lirult

for the accident, and therefbre, his allocation of the actual damages awarcl is $53,128.07. Mr.

Mccee's allocation of the actual damages plus the $35,000.00 in punitive darnages totals

S88,128.07' As previor"rsly stated, Mr. McCiee's liability carrier, Nationwide, tenclered its

$100,000.00 liability limit prior to the lawsuit. As such, Mr. McGee has fully paid, anci actually

has overpaid, his portion of the final judgement the jury renderecl at trial.

The jury lbund that Mr. Hudgins, as an additional tortfeasor, was forty percent at fault fbr

Ms. Green's actual clamages. Forty percent of $88,546.78 (actual clarnages awarcl) is approxi*ratel'
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$35,418.71. That antount in plus the punitive clamages awar"clecl against Mr'. I{uctgins. totals

approximately $70,418.71. It is important to note fbr this Court that Mr. Hr-rcigins has

$ 1 ,000,000.00 in liability coverage. Neither Mr, Hudgins nor his liability carrier has paicl anyrhing

towards the judgement. Mr. Fludgins appears to argue that the $ 100,000.00 setoff shoulcl be appliecl

only to his share of the liability (though the llnds were paicl by Mr. McGee's liability carrier on

behall'of Mr. McGee) and not to the total damages of $ 158,546.71 awarcied to Ms. Green b), thc

jury. He then argues that Progressive, as UIM carier, must pay the balance of the jr,rclgrnent

awarded by the jury to Ms. Green. Howevdr, pursuant to the basic principles of UIM coverage in

South Carolina, Mr. Hudgins and his liability carrier are responsible fbr the remaining sums owecl

towards j udgement, not Progressive.

"South Carolina has long followed the collateral source rule that cornpensation received by

an injured party from a source wholly independent of the wrongdoer should not be dedr-rcted from

the amount of the damages owed by the wrongdoer to the injured party." Rattenni v. Grainger, 29[l

5.C.276.271 379 S,E.2d 890 (1989)(emphasis added). This rule has been liberally applieci in

South Carolina to prech-rde the reduction of damages.Citizens&S Nat' I Bank v. Gresorv^ 320

S.C. 90, 92,463 S.E.2d 317,318 (1995). "The only requirement for qualification as a collaterai

source is that the source be wholly independent of the wrong doer" Id. The collateral source rule

acts to prevent a benefit directed to the injured party from resr-rlting in a windf'all for the tortl'easor.

Dixon v o Eng's. Inc ,320 S.C. 174,182,463 S.E.2d 636,640 (Ct. App. 1995). Arorrt'easor

cannot take advantage of a contract between an injured party and a third person, no matter whether

the source of the funds received is o'an insurance company, an employer, a family member, or other

source." Johnston v. Aiken Auto Parts,311 S.C. 285,287,428 S.E.2d 137,738 (Ct. App. 1993);

see Dixon, 320 S.C. at 181 ,463 S.E,2d at 640. "It is the tortfeasor's responsibility to compensale
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the injured party fbr all the harm that l-re callses, not the net loss tl-re injur.ed party

receives." Dixon, 320 S.C. aI 182,463 S.E.2d at 640. fherefbre, reqr-riring Progressive as UIM

carrier for Ms. Green to pay fbr Mr, Hr-rdgins' liability violates the collateral source rule ancl allows

Mr' l{udgins to escape his responsibility {br the injury the jury has cletermiped that he causecl to

Ms. Green

Additionally, S,C. Code $15-38-15(A) is applicable in the present case as it involves two

tortf-easors, one of which was found to be less than Iitly percent at far-rlt by the jury. Section c\15-

38-i5(A) of the Sor,rth Carolina Code states that a "defbnclant whose conduct is determinecl to be

less than fifty pelcent o1'the total {ault shall only be liable fbr that percentage 9l'the incliyisible

damages determineci by the jr-rry or trier of fact." T'herefbr:e, Mr, Fl-rclgins, as tbe 40ok at-tault

tortfeasor, is liable fbr his portion of the darnages. He is not entitled to escape tliis liability simply

because a joint torttbasor, Mr. McGee has paid his share.2

V. CONCLUSION

The trial court did not abuse its discretion when denying Ms. Green's Motion fbr a New

Trial Nisi Additur. The trial court did not abuse its discretion when denying Mr. Hr"rdgins'JNOV

motion. The trial court also correctiy applied the offset arnount against Ms. Green's awarcl only,

Finally, Mr. Hudgins, as an additional tortf'easor, is not relieved fi'orn paying is allocation ol'the

judgement.

isignature on following pagel

2 To the extent Mr. McGee has overpaid for his share of the liability, Mr. Flr-rdgins may benelrt
from the overpayment.
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