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To: Court Of Appeals Filings

Cc: Rory Whelehan; cplyler@whelehanlaw.com; ShawnM French, Sr.; Rhonda Schaub; Taylor Smith; Front Desk
Subject: Whelehan v. DeCarlis - new appeal
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Dear Sir or Madam:

Attached hereto for filing are a notice of appeal and proof of service thereof, along with the
appealed orders. The $250 filing fee check for this appeal is being sent to your office. Please file
these documents and return a file-stamped copy of them to me.

Thank you. Of course, if you have any questions or concerns, please do not hesitate to contact me.

Drew Radeker
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This e-mail message contains confidential, privileged information intended solely for the addressee. Please do not read, copy or
disseminate it unless you are the addressee. If you have received it in error, please call us (collect) at (803) 779-2211 and ask to speak
with the message sender. Also, we would appreciate your forwarding the message back to us and deleting it from your system. Any tax
information or written tax advice contained herein (including any attachments) is not intended to be and cannot be used by any taxpayer
for the purpose of avoiding tax penalties that may be imposed on the taxpayer. (The foregoing legend has been affixed pursuant to U.S.
Treasury Regulations governing tax practice.) Thank you.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

R. Lawton Mclntosh, Circuit Judge

Common Pleas Case No. 2020-CP-23-00925

Rory D. Whelehan, in his Capacity as Court-appointed Receiver in the Matter

of Independence National Bank v. Buncombe Professional Park, LLC

and David DeCarlis s/a David D. DeCarlis,

Case NO. 2010-CP-23-03860,........cuveriirieiieieee e een e Respondent,
V.

David D. DeCarlis a/k/a David DeCarlis and Tiffany Pope DeCarlis
alk/a Tiffany L. DeCarlis,.........ccoiiiiii e, Defendants,

of whom Tiffany Pope DeCarlis a/k/a Tiffany L. DeCarlis the........................ Appellant.

NOTICE OF APPEAL

The Appellant, Tiffany Pope DeCarlis a/k/a Tiffany L. DeCarlis, appeals from
the orders of the Honorable R. Lawton Mclintosh filed on October 30, November 9, and
November 23, 2020, issued in the above-captioned action. Copies of these orders are
submitted to the Court of Appeals herewith. Appellant received written notice of the

entry of these orders on the dates they were filed.





November 30, 2020
Other Counsel of Record:

Rory D. Whelehan, Esq.

S.C. Bar No. 012915

Courtney S. Plyler, Esq.

S.C. Bar No. 71687

Whelehan Law Firm, LLC

200 North Main Street, Suite 301-D
Greenville, South Carolina 29601
(864) 908-3917
rwhelehan@whelehanlaw.com
cplyler@whelehanlaw.com
Attorneys for Respondent

Shawn M. French, Sr., Esq.
S.C. Bar No. 75007
The French Law Firm, LLC

1476 Ben Sawyer Boulevard, Suite 3
Mount Pleasant, South Carolina 29464

(843) 606-6440
shawn@thefrenchlawfirm.com

Respectfully submitted,

/s/ Andrew S. Radeker

Andrew S. Radeker

S.C. Bar No. 73743

Harrison, Radeker & Smith, P.A.
Post Office Box 50143
Columbia, South Carolina 29250
(803) 779-2211
drew@harrisonfirm.com
Attorney for Appellant

Attorney for Defendant David D. DeCarlis a/k/a David DeCarlis






THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

R. Lawton Mclntosh, Circuit Judge

Common Pleas Case No. 2020-CP-23-00925

Rory D. Whelehan, in his Capacity as Court-appointed Receiver in the Matter

of Independence National Bank v. Buncombe Professional Park, LLC

and David DeCarlis s/a David D. DeCarlis,

Case NO. 2010-CP-23-03860,........cuveriirieiieieee e een e Respondent,

V.

David D. DeCarlis a/k/a David DeCarlis and Tiffany Pope DeCarlis
alk/a Tiffany L. DeCarlis,.........ccoiiiiii e, Defendants,

of whom Tiffany Pope DeCarlis a/k/a Tiffany L. DeCarlis the........................ Appellant.

PROOF OF SERVICE

| certify that | have served the foregoing notice of appeal on the date given

below by emailing it to the other counsel of record at the addresses noted below.

Rory D. Whelehan, Esq., at rwhelehan@whelehanlaw.com
Courtney S. Plyler, Esq., at cplyler@whelehanlaw.com
Shawn M. French, Sr., Esq., at shawn@thefrenchlawfirm.com

/s/ Andrew S. Radeker
Andrew S. Radeker
S.C. Bar No. 73743
Attorney for Appellant

November 30, 2020






FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS CASE NO. 2020 CP-23-00925

RORY D. WHELEHAN DAVID DECARLIS AND  TIFFANY
DECARLIS

PLAINTIFF(S) DEFENDANT(S)

Submitted by: or
[] Self-Represented Litigant

Attorney for : [] Plaintiff [ ] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [_] Rule 40(j), SCRCP; [_] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[ ] Affirmed; [ ] Reversed; [ ] Remanded; [_] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment
by the Court:

0O O X O

OO

ORDER INFORMATION

MOTION TO RECONSIDER IS DENIED WITHOUT THE NECESSITY OF A FORMAL HEARING. NO
FORMAL ORDER REQUESTED UNLESS REQUESTED BY COUNSEL.

This order [_] ends [X] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2155

Circuit Court Judge Judge Code Date

SCRCP Form 4C (02/2017) Page 1 of 4
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For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (02/2017) Page 2 of 4

G2600€2dD020¢#3SVI - SYA1d NOWINOD - TIIANIFHO - NV 6S:0T €Z AON 020¢ - d311d ATIVOINOYHLO3 13





Greenville Common Pleas

Case Caption: Rory D Whelehan vs. David D Decarlis , defendant, et a
Case Number: 2020CP2300925

Type: Order/Form 4

SR. LAWTON McINTOSH

S'/R.LAWTON McINTOSH

Electronically signed on 2020-11-23 10:56:14 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO.: 2020-CP-23-00925

Rory D. Whelehan, in his Capacity as Court-
appointed Receiver in the Matter of

Independence National Bank v. Buncombe ORDER GRANTING RECEIVER’S MOTION TO
Professional Park, LLC and David DeCarlis s/a DISMISS DEFENDANT TIFFANY DECARLIS’
David D. DeCarlis, Case No. 2010-CP-23- COUNTERCLAIMS
03860,

Plaintiff,
VS.

David D. DeCarlis a/k/a David DeCarlis and
Tiffany Pope DeCarlis a/k/a Tiffany L.
DeCarlis,

Defendants.

This matter came before the Court on October 28, 2020 upon the Receiver’s Motion to
Dismiss Defendant Tiffany DeCarlis’ Counterclaims, as amended? (the “Motion”), in the above-
captioned case, pursuant to Rules 12(b)(1) and 12(b)(6), SCRCP, filed by Plaintiff Rory D.

Whelehan, in his Capacity as Court-appointed Receiver in the Matter of Independence National

Bank v. Buncombe Professional Park, LLC and David DeCarlis s/a David D. DeCarlis, Case No. 2010-

CP-23-03860, (“Plaintiff” or “Receiver”). Appearing at the hearing on October 28, 2020 at 2:15
PM were Rory D. Whelehan and Andrew Radeker, counsel for Tiffany DeCarlis.
Upon consideration of the Motion, Receiver’s Memorandum in Support of the Motion,

and the arguments of counsel, the Court finds as follows:

1 The Motion to Dismiss Defendant Tiffany DeCarlis’ Counterclaims was filed on August 29, 2020 and amended on
October 1, 2020.
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Plaintiff is the court-appointed Receiver in the matter styled Independence National

Bank v. Buncombe Professional Park, LLC and David DeCarlis s/a David D. DeCarlis,

Case No. 2010-CP-23-03860.

Receiver was appointed by Judge Charles B. Simmons, Jr., Master in Equity for
Greenville County, by an Order for the Appointment of Receiver dated November 12,
2019.

Receiver filed the instant lawsuit on February 14, 2020 consisting of a single count
Complaint seeking to set aside a fraudulent conveyance of real property in Greenville
County by Defendant David DeCarlis to his wife, Defendant Tiffany DeCarlis, for no
valuable consideration.

In her Answer and Counterclaim to the Complaint, Ms. DeCarlis set forth
counterclaims for declaratory judgment, abuse of process, and civil conspiracy
(collectively, the “Counterclaims”).

In the case of Barton v. Barbour, the United States Supreme Court stated “It is a

general rule that before suit is brought against a receiver leave of the court by which

he was appointed must be obtained.” Barton v. Barbour, 104 U.S. 126, 128 (1881).

This rule is known as the Barton doctrine.

Receiver was appointed by Judge Charles B. Simmons, Jr., Master in Equity for
Greenville County, by an Order for the Appointment of Receiver dated November 12,

2019, and as a result, the Barton doctrine requires that leave to sue Receiver must be

sought and obtained from the Court of Equity.
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7. There is no indication or allegation in Ms. DeCarlis’ Answer and Counterclaim that
leave to sue the Receiver has been sought from the appointing Court of Equity, and
no evidence of leave to sue the Receiver was presented at the hearing, and counsel
for Ms. DeCarlis acknowledged at the hearing that no leave to sue the Receiver was
sought by the appointing Court of Equity.

8. Defendant Tiffany DeCarlis has failed to show that she has sought and obtained leave
to sue the Receiver, and as a result she has failed to state facts sufficient to constitute
the causes of action asserted in the Counterclaims.

9. Therefore, the Counterclaims must be dismissed.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED THAT:
1. Receiver’s Motion to Dismiss Defendant Tiffany DeCarlis’ Counterclaims is granted,
without prejudice, pursuant to the Barton doctrine; and
2. Defendant Tiffany DeCarlis’ Counterclaims are dismissed, without prejudice.

AND IT IS SO ORDERED.

JUDGE’S SIGNATURE PAGE TO FOLLOW
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Greenville Common Pleas

Case Caption: Rory D Whelehan vs. David D Decarlis , defendant, et a
Case Number: 2020CP2300925

Type: Order/Other

SR. LAWTON McINTOSH

S'/R.LAWTON McINTOSH

Electronically signed on 2020-11-09 09:52:34 page 4 of 4

G2600€2dD0202#3aASVYD - SY3ITd NOININOD - ITTIANIFHO - INd 80:T 60 AON 020¢ - d311d ATIVOINOHLDO3 13






FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS CASE NO. 2020 CP-23-00925
RORY D. WHELEHAN DAVID D. DECARLIS ET, AL.
PLAINTIFF(S) DEFENDANT(S)

Submitted by: or
[] Self-Represented Litigant

Attorney for : [ ] Plaintiff [ | Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [_] Rule 40(j), SCRCP; [_] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment

by the Court:

0O O X O

0O

ORDER INFORMATION

THE RECEIVER'S MOTION TO DISMISS IS GRANTED WITHOUT PREJUDICE PURSUANT TO THE
BARTON DOCTRINE. THE RECEIVER TO PREPARE A FORMAL ORDER.

This order [_] ends [X] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.
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Circuit Court Judge Judge Code Date

SCRCP Form 4C (02/2017) Page 1 of 4
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For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk’s entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (02/2017) Page 2 of 4
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Greenville Common Pleas

Case Caption: Rory D Whelehan vs. David D Decarlis , defendant, et a
Case Number: 2020CP2300925

Type: Order/Form 4

SR. LAWTON McINTOSH

S'/R.LAWTON McINTOSH

Electronically signed on 2020-10-30 11:32:57 page 3 of 3
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