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STATE OF SOUTH CAROLINA 80
ADMINISTRATIVE LAW COURT ' C

Duke Energy Corporation,
. Docket No. 19-ALJ-17-0153-CC
Petitioner, o

ORDER ON CROSS-MOTIONS
- FOR SUMMARY JUDGMENT

VS.

South Carolina Department of Revehue,

) Respondeﬂt.

e N S N S N N N N N N

This case comes before the South Carolina Administrative Law Court (Court or ALC)
pursuant to a request for contested case filed by Duke Energy Corporation (Petitioner or Duke)
challenging the decision of the South Carolina Department of Revenue (Respondent or
Department) to deny Duke a capi;al investment tax credit under section 12-14-60 of the South
‘Carolina Code for tax years 2010-2014. Duke and the Department disagree whether subsection
(G) of section 12-14-60 limits the capital investment tax credit to $5 million per taxable year or-
whether the $5 million limitation.represents a lifetirpe limitation. Both pafties filed cross motions
'for_ summary judgment on this legal issue. On September 24, 2020, the COurt held a hearing on _

~the motions‘. Having entertained counsels’ arguments at the hearing and having thoroughly
reviewed the parties’ motions and filings, I conclude the Department’s motion should be 'grant'ed

and Duke’s motion should be denied for the reasons stated below.

BACKGROUND

The Department audited Duke’s South Carpliha corporate tax returns for income tax years

1996 ihrough 2014 to determine the amount of tax credit Duke claimed pursuant to § 12-14-60.

- As a result of this z;udit, on July 19, 2018, the Department issu::d a Notice of Adjustment to Duke
notifying Duke that it had used $4,298,806 of tax credit through December 31, 2014, and a balance
of $701,195 was available to carry forward. The:total of these amouhts is $5 million; which the

Department asserts is the lifetime limit of the tax credit at issue.
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MATERIAL FACTS NOT IN DISPUTE

. Duke is a utility company providing electrical power to South Carolina citizens and, as
such, is allowed to claim certain investment tax credits under § 12-14-60, prbvided it meets
the eligibility requirements and subject to the tax credit limitations imposed by the statute.
Duke is an entity subject to the license tax under S.C. Code Ann. § 12-20-100 (2014).
. Duke filed its South Carolina corporate income tax returns for each year of the audit period
and claimed a total of $24,850,727 in tax credit. | |
. ‘The Department conducted an audit Duke’s South Carolina corporate income tax returns
for the audit period. . | ' |
. The Department audited Duke’s South Carolina corporate ipcorrie tax returns for the audit
period to determine the amount of tax éredit claimed by Duke under § 12-14-60. The -
Departmeﬁt’s audit showed that $4,298,806 of tax .credit was used by Duke through
December 31, 2014, and Duke had a carry-forward balance of $701,195v.
. The underlying basis for all of the tax credit was not audited and the audit report was
compiledl by accepﬁng the tax credit claimed by Duke as filed on its South Carolina
corporate income tax returns for the audit period.1 . '
" On July 19, 2018, the Department issued its Notice of Adjustment allowing Duke a total
- 0f $5,000,000 in tax credit for the audit period, and disalloWing tax credit of $19,850,727.
. The table below lists the amhounts of tax credit as computed by Duke and the Department

for the audit period:

1

Tax Credit Per Tax Credit .Tax Credit | Tax Credit | Tax Credit Carry Forward
Return Allowed by | Used by Disallowed | Per Per
DOR Taxpayer Taxpayer Department
1996 208,415 208,415 | 208,415 -0- \-0- : -0-
1997 332,120 332,120 332,120 --0- -0- -0-
1998 382,454 382,454 382,454 -0-- -0- -0-
_‘1999- 194,718 194,718 194,718 -0- -0- -0-

Solely for the purposé of a Summary Judgment Motion or trial of this case, the Department qualifiedly agrees

with the amount of tax credit claimed by Duke on its South Carolina corporate income tax returns for the audit period.
The Department has raised in its Prehearing Statement that it has not audited the underlying basis for the tax credit
during the audit period and has reserved the right to do so.
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450,347

2000 450,347 45.0,347 -0- -0- -0-
2001. | 156,034 156,034 156,034 -0- -0- 70-
2002 346,795 . 346,795 346,795 -0- -0- -0-
2003 290,036 290,036 290,036 -0- -0- —b-

-| 2004 640,665 640,665 -0- -0- . 640,665 640,665
2005 210,450 210,450 -0- -0- 851,115 ,851,115 !
2006 | 180,785 180,785 -0- - -0- 1,031,900 1,031,900
2007 438,966 438,966 .v -0- -0- 1,470,866 ,1;470,866
2008 387,240 387,240 -O- -0- 1,858,106 1,858,106
2009 436,294 436,294 -0- -0- 2,294,400 2,294,400
2010 501,741 344,681 -0- - 157,060 2,796,141 2,639,081
2011 4,832,741 -0- -0- | 4,832,741 7,628,882 2,639,081
2012 4,951,427 -0- -0- 4,951,427 12,580,309 2,6/3 9,081
2013 4,953,682 -0- -0- 4,953,682 17,533,991 2,639,081
2014 4,955,817 -0- 1,937.887 | 4.955.817 20,551,921 701,194

24,850,727 | 5,000,000 | 4,298,806 | 19,850,727

9. Duke claimed a net-opierating loss for tax yéars 2004 through 2013, which is the reason

none of the tax credit claimed by Duke was used during those years. Duke uised $1,937,887
in tax credit in 2014 to offset its South Carolina corporate income tax for that year, leaving

unused carry-forward credit of $701,195 per the Department’s audit report.

10. On October 16, 2018, Duke timely protested the Notice of Adjustment.

11. The Department issued its Départment Determination on April 26, 2019, upholding the

Notice of Adjustment.

12. Petitioner timely filed its Request for a Contested Case Hearing on May 24, 2019.

DISCUSSION

This Court has jun'sd.iction over this case pursuant to section 12-60-460 of the South
Carolina Code (2014) and section 1-23-600 of the South Carolina Code (Supp'. 2019).

Both parties have filed motions for summary judgment pursuant to Rule 56(c) of the South

Carolina Rules of Civil Procedures. The Rules of Proceciure fo_r the Administrétive Law Court

(SCALC Rules) provide that the South Carolina Rules of Civil Procedure (SCRCP) “may, in the
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discretion of the presiding administrative law judge, be appliéd_fo resolve questions not addressed
by these rules.” SCALC Rule 68. Rule “56(0), SCRCP, provides that summary judgmént is
propefly granted when the ;‘pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that any party is entitled to a judgment as a matter of law.” “The purpose-of summafy Jjudgment
is to expedite disposition of cases which do not require the services of a fact finder.” George v.
Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001). “In determining whether any triable issues
of fact exist, the evidence and all inferences which can be reasonably drawn from the evidence
must be viewed in the light most favorabie to the nonmoving party.” Hancock v. Mid-S. Mgmt.
Co‘., 381 S.C. 326, 329-30, 673 S.E.2d 801, 802 (2009). “[I]n cases applying the preponderance
of the evidence burden of proof, the non-moving party is only required to submit a mere scintilla
of evideﬁce in order to withstand a mo;[ion for summary judgment.” Hancock v. Miq}S. Mgmt.
Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009). |
“[Blecause summary judgment is a drastic remedy, it should be cautiously invoked to
ensure a litigant is-not iniproperly ,deprivec.l of a trial on disputed factual issues.” Lord v. D & J
Ehterprises, Inc., 407 S.C. 544, 553, 757 S.E.2d 695, 699 (2014). “Summary judgment is not
appropriate where further inquiry into the facts is desirable to clarify the application of the law.”
Rothrock v. Copeland, 305 S.C. 402, 405, 409 S.E.2d 366, 368 (1991). Moreover, “[sJummary
judgmenf should not be granted even when there.is no dispute as to evidentiary facts if there is
disputé as to the conclusion to be drawn from those facts.” Brockbank v. Best Capital Corp., 341
S.C. 372,378, 534 S.E.2d 688, 692 (2000).
' In this case, because both 'parties have filed cross-motions for summary judgment, “the
parties concede the issue before us should be decided as a matter of law.” Wiegand v. U.S. Auto.
Ass'n, 391 S.C. 159, 163, 705,SE.2d 432, 434 (2011); see also Alltel Commc'ns, Inc. v. S.C. Dep't
of Revenue, 399 S.C. 313, 319 n.2, 731 S.E.2d 869, 872 n.2 (2012) (“[T]he parties filed cross
motions for summary judgment, thereby indicating the partieé’ belief that further development of
the;facts Was unnecessary.”). The sole legal issue before the Court is how to interpret the amount .
of tax credit that can be clairr—led under § 12-14-60. This is an issue of law that is appropriate for

summary judgement. To resolve the issue, the Court must engage in statutory construction.

/
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General Rules of Statutory Cohstruction
“The cardinal rule of statutory construction is to ascertain and effectuate the intent of the
legislature.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). “Where the statute's
language is plain and unambiguous, and conveys a clear and definite meaning, the rules of statutory

interpretation are not needed and the court has no right to impose another meaning.” Hodgés v.

Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). “What a legislature says in the text of a .

statute is considered the best evidence of the legislative intent or will” and “courts are bo\und'to
give effecf to the expressed intent of the legislature.” Grier v. AMISUB of S.C., Inc., 397 S.C. 532,
535, 725 S.E.2d 693, 695 (2012).

\ There are special rules of statutory construction for tax matters such as this one. In this
case, the tax credit works as a tax deduction. Tax deductions “are a matter of legislative grace”

~and to receive them “the taxpayer must establish 'compliance with the statutory conditions

imposed.” Davis Mech. Contractors, Inc. v. Wasson, 268 S.C. 26, 29,231 S.E.2d 300, 301 (1977);

see Allied Corp. v. S.C. Tax Corﬁm’h, 288 S.C. 197, 199, 341 S.E.2d 1.39, 14041 (1986) (“It is
_-settled that a deduction is not a matter of right ‘but is one of legislati;/e grace.”); S. Soya Corp. of
" Cameron v. Wasson, 252 S.C. 484, 488,167 S.E.2d 311, 313 (1969) (“The deduction and benefit
~ is allowed as a matter of legislative grace.’;): More specifically, “in order for a taxpayer to avail
himself of a deduction in the calculation of a tax, the taxpayer must bring himself squarely within
the terms of that statute authorizing such deduction.” A¥CO Corp. v. Wa;vson, 267 S.C. 581, 588,
230 'S.E.2d 614, 617 (1976). Furthermore, although ambiguities in tax statutes are generally
construed in favor of the taxpayer, this rule “does not é\pply in the construction of a statute
authorizing deductions; rather, the ambiguity will be resols)ed agaiﬁst ’the taxpayer.” S. Soya Corp.
of Cameron, 252 S.C. at 489, 167 S_.E.Zd at 313; Centex v. S.C. Dep’t of Revenue, 406 S.C. 132,
140, 750 S.E.2d. 65, 73 (2013) (“In conjunction with these rules of statutory construction, we must

also be cognizant of our policy to strictly construe a tax credit against the taxpayer as it is a matter -

of legislative grace.”).” “This rule of strict construction simply means that constitutional and
| statutory language will not be strained or liberally construed in the taxpayer's favor” and “[1]t does
not mean that we will search for an interpretation in [DOR]'s favor where the plain and
unambiguous language leaves no room for construction.” CFRE, LLC v. Greenville Cty. Assessor,

4 395 S.C. '67, 74-75, 716 S.E.2d 877, 881:(2011). Therefore, Duke has the burden to show its
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interpretation of the tax credit is.correct and any ambiguity will be construed in the Department’s -

favor.

Section 12-14-60

Section 12-14-60 is part of a larger piece of legislation called the Economic Impact Zone
Community Development Act of 1995. S.C. Code Ann. § 12-14-10 (2014). The purpose of this
legislation is to estabhsh a program of providing tax incentives for the creation of cap1ta1 |
investment in order: (1) to revitalize capital investment in this State primarily by encouraging the
formation of new businesses and the retention and expansion of existing businesses; and (2) to
promote meaningful employment.” S.C. Code Ann. §12-14-20 (2014). Section 12-14-60
describes the tax credit and how it is administered. The two subsections at issue, in particular, are
subsection (A)(1) and (G). Subseetien (A)(1) was amended during the tax years subject to the
audit, but its meaning remained essentially unchanged. During the 2010 tax year at ié_sue in this
case, subsection (A)(1) provided: '

There is allowed an economic impact zone investment tax credit against the tax
" imposed pursuant to Chapter 6 [Income Tax Act] of this title for any taxable year
- in which the taxpayer places in service economic impact zone qualified
manufacturing and productive equipment property. '

Duritlg the 2011 through 2014 tax years, the term “economic impact Zene” was deleted from
subsection (A)(1), which now read: '

There is allowed an investment tax credit against the tax imposed pursuatlt to
Chapter 6 [Income Tax Act] of this title for any taxable year in which the taxpayer
places in service qualified manufacturing and productive equipment property.

Subsection (G) did not change during the tax years in question and prov1ded

(G) The credit allowed by this section for investments made after June 30, 1998 18
limited to no more-than five million dollars for an entxty subject to the license tax
as provided in Section 12-20-100.2

§ 12-14-60.
Plain Language ‘
Regardless'of whichvversion of section 12-14-60(A)(1) is interpreted, this section plainly
..allows-a taxbayer to earn and apply the tax credit every year the taxpayer places qualifying property
into service. State v. Sweat, 379 S.C. 367, 375, 665 S.E.2d 645, 649 (Ct. App. 2008), aff'd as

2 The parties agree Duke is subject to the license tax referenced here and subsection (G) applies in this case. ’
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modified, 386 S.C. 339, 688 S.E.2d 569 (2010) (“The legislature's intent should be ascertained
primarily from the plain language of the statute.”). Section 12-14-16(G) limits the‘ credit in.this
section to “no more than five million dollars.” Id.

B The parties disagree as to whether the limitation in subsection (G). should be read as an.
annual limitation or a lifetime limitation. - Subsection (G) refers to “the credit allowed by this
section,” which could be read as establishing a limit to subsection (A)(1)—the subsection that
describes “the credit allowed by this section.” See Eagle Container Co., LLC v. Cty. of Newberly;
379 S.C. 564,.570, 666 S.E.2d 892, 895-896 (2008) (“Words‘lin a statute must be construed in
context, and the meaning of particular terms in a statute may be ascertained by reference to words
associated with them in the statute.” (citations omitted)). If interpreted this way, subsection (G)
would modify the credit allowed in subsection (A)(1), which is én annual credit; therefore, the $5
million dpllar limitation would be an annual limitation. In other words, a taxpayer could earn and
apply $5 million in tax credit each year it qualified indefinitely. This is the interpretatior; advanced

-by Duke. . | A |
| In contrast, subsection (G) plainly states the legislaﬁxre’s intent that no taxpayers who are
subject to the license tax as provided in section 12-20-100 is eligible for more than $5 million of
tax credit. Undisputedly,lsubsection 12-14-60(G) doesmot address the treatment of the taxpayers
who are more generally entitled to claim exemptions under section 12-14-60, but the specific class
o(f taxpayers who are subject to the license. The Department interprets subsection (A)(1) to
described wheﬁ the credit caﬁ be earned and taken (annually), and it interprets subsection (G) toA
limit the total amount of tax credit fhat can be ueed for license tax taxpayers over its lifetime.

The overall conﬂiet is created by the absence of a word direcﬂy modif}ring the $5 million
in subsection (G). In other words, neither the word “annually” nor “lifetime” is used to describe
© the $5 million limitation in subsection (G). Both parties argue the absence of these terms in their
favor. Duke contends that if the legislature intended the iimitation to be a lifetime limitation, it -
would have expressly used the word “lifetime” or some version of “limited to $5 million total for
all years” or “in all years”; and, without that express limitation, the Court must refer back to
subsection (A)(1)’s description of the tax credi'; as an annual one. For example, Duke cites the
followihg statutes that expressly create lifetime limitations: S.C. Code Ann. § 12-6-3530(B)(1)
(prO\./iding“"[t]he total amount of credits aliowed pursuant to this section may not exceed in the

aggregate five million dollars for all taxpayers and all calendar years and one million dollars for
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all taxpayers in one calendar year”); S.C. Code Ann. § 12-6-3570 (“This credit is allowed over
more than one taxable yéar. but a taxpayer’s total crédit in all years, towards any such proj ect, may
not exceed one hundred thousand dollars.”); S.C. Code Ann. § 12-6-3588(G) (“A taxpayer’s total
c_re'dit for all expenditures allowed pursuant to this section must not exceed five hundred thousand
dollars fof any year and five million dollars for all years.”). | .
_ Siinilarly, the Department argues that if the legislature had intended the $5 million
limitation to be an annual one, it would have included the word “annual” to describe the $5 million
limitatio'_n in subsection (G), and its absence means it is a lifetime limitation. The Department cites -
to several instances in our state’s laws where the legislature specified an annual limit for a tax
credit: S.C. Code Ann. § 12-6-3420(B)(2) (providing “the credit is limited to ten thousand dollars
annually™); S.C. | Code Ann. § 12-6-3790(D)(1)(a) (Supp. _2018)‘ (providing “[t]ax credits
authorized by subsection (H)(1) and subsection (I) annually may not exceed cumulatively a total
“of twelve million dollars for contributions to the Educational Credit for Exceptional Needs
Children’s Fund”); S.C. Code Ann. § 12-6-3620(B) (2014 & Supp. 2018) (“A taxpayer may use
ﬁp to six:hundred fifty thousand dollars of credit for a single taxable year. The tax credit ié
' nQﬁreﬁlndable but unused credits may be carried forward for fifteen years.”).. - o
Overall, v§ 12-14-60(G) does not plainly set forth whether the $5 million limitation is an
annual limitation or a lifetime limitatio.n; However, this conclusion does not necessarily mean the
limitation is ambiguous and will be strictly construed against the taxpayer at this juncturp. Crescent
Manufacturing Co. v. Tax Commission, 129 S.C. 480, -, 124 S.E. 761,' 765 (1924) (“That rule of
strict construction of . . . tax statutes is subordinate to the rule of reasonable, sensible éonstrxiction,
having in view effectuation of the legislative purpose, and does not prevent the courts from calling
to their a:id all the other rules of construction and giving each its appr'opriate scope, etc.” (intemal
quotaﬁon marks and citations omitted)). The Court must still consider the language of the statute
in light of the purpose of the statute and ’the statutory spheme as awhole. CFRE, LLC'v. Greenville _
Cty. Assessor, 395 S.C. 67, 74, 716 SE.2d 877, 881 (2011) (TW]e read the statute as a whole and
in a manner consonant and in harmony with its purpose.”); State v. Sweat, 379 5.C. 367, 376, 665 ,.
- S.E.2d 645, 650 (Ct. App. 2008), aff'd as modified, 386 S.C. 339, 688 S.E.2d 569 (2010) (“A
statute as a whole must receive a practical, reasonable, and fair intefpretation consonant with the
pufpose, design, and policy of the lawmakers.”); Liberty Mut. Ins. Co. v. S.C. Second Injury F und,
363 S.C. 612,622, 611 S.E.2d 297, 302 (Ct. App. 2005) (“Courts should consider not merely the
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language of the particular clause being construed, but the word and its meaning in conjunction
with the purpose of the whole statute; and the policy of the law.”); Centex Int'l, Inc. v. S.C. Dep't
ofRev_enue, 406 S.C. 132, 140, 750 S.E.2d 65, 69 (2013) (“In conjunction. with these rules of
stétutory construction, we must also be cognizant of -our policy to strictly construe a tax credit

against the taxpayer as it is a matter of legislative grace.”).

Statutory Scheme and Statute as a Wholc

Duke asserts § 12-14-60(G) should be read in congruence with the rest of the statute, in
particular with reference to the impact of subsections 12-14-60(A)(1) and (D). Duke argues that
when subsections 12-1‘4-60(A)(1) and 12-14-60(G) are read in the context of the statutofy 'scheme
as a whole, and in the context of taxes more generally, it becomes clear that the limitation is an
annual one. Duke notes the Department itself emphasfzes in its Motion that “the limitétion applies
to ‘[t]he credit allowed By this section’, which is a clear referehce to § 12-14-60 as a whole.” |

o Duke observes that section 12-14-60(A)(1) provides that the credit is applied against a
taxpayer’s South Carolina corporate income tax liability, which is “imposed annually.” S.C. Code
 Ann § 12-6-530. Italso notes that incomé, for tax purposes, is calculated by making modifications
and adjustments on an annual basis, thus indicating that additions, deductions, credits, and other
tax attrl;butes‘impacting the calculation of the corporate income tax liability should be calculated
on an annual basié unless otherwise specifically stated in a statute. See S.C. Code Ann. § 12-6-
1120; S.C. Code Ann. § 12-6-1130. Duke maintains that these “features of the law”—the
corporate income tax is an annual tax, the ta;( credit is eamed for each tax year in which the
taxpayer makes the necessary investment in the State, and the carryforward period is measured
from the particular tax year in which the tax credit for that tax year was gener,ated—demonstrate
that the limitation in section 12-14-60(G) is an annual limitation. Thus, Duke chtends that given
the rest of the statute calculates all aspects of the tax credit annually, calculating a limitation on a
lifetime basis is incongruous with thejread‘ing of the statute as a whole. |

This argument is unpersuasive considering practically all taxes are computed on an annual
basis. Indeed, under Duke’s theory, any limitation could violate the principle. of taxes being
calculated and paid annually if the limitation extended beyond one year. Obviously, the legislature
has énactécj lifetime limitations for some tax credits, as noted by Duke, despite the annual
calculation of taxes. See, e.g., § 12-6-3530(B)(1) (providing “[t]he total amount of credits allowed
pufsuant to this section may not exceed in the aggregate five million dollars for all taxpayers and

t
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all calendar years and one million dollars for all taxpayers in one calendar year”). Furthermore,
there is no question that this tax exemption applies to some taxpayers on an annual basis. The
~ extent to which the exemption may be taken on that annual basis, however, is limited by the

formula expressed in subsection (A)2). Also, the carryforward of the exemption earned in any

one tax year is regulated by subsection (D)(2). "HoWever, again, the question for this Coutt is not _

the treatment of the taxpayers who are typically entitled to annually claim exemptions under
_ section‘ 12-14-60, but the treatment of taxpayers wlio are subject to the license tax as provided in
section 12-20-100. In the instance of those subject to, the license tax, subsection 12-14-60(G)
addresses the tax credit not from the perspective of Iiow it is earned (annually) or when it is taken
(annuaily), but the extent to which it can be utilized, similar to how the carryforward is taken
annually but its utilization 1s capped at fen years (generally). See § 12-14-16(D). |
Duke also argues subsection 12-14-60(D)(1) illustrates that vthe credit is an annual credit
because once the credit is earned in a tax year in which the taxpayer satisfies the investment
requirement, it is applied against the taxpayer’s annual liab‘ili'ty and it is annually carried forward
as allowed by law. Subsection 12-14-60(D)(1) provides that once the credit is earned by a
' taxpayer, the unused credit “may be carried forward for ten years from the close of the tax year in
which the credit was earned.” Subsecticn D)(2) further provides that any amount of credit that is
-unused in the initial ten-year period can be used afterward under certain circumstances. § 12-14-
60(]5_)(2). Subsection (D), overall, thus reenforces that the tax credit can be. earned or accrued
-every year and carried forward from there. However, the right to carry forward an earned credit
is not probative of whether the $5 millioii limitaltion is either limited to yearly eamings or is a total
limitation for an entity. Indeed, under the Department’s interpretation, Duke would be entitled to

annually earn an exemption credit subject to the limitations of section 12-14-60(A)(2) and then

carryforward that credit as allowed by 12-14-60(D(1). In other words, there is no dis'pute that .

taxes are imposed annually and that the calculation of this credit is in keeping with that yearly
determination. The carryforward simply operates within that undispnted framework. -

Finally, Duke argues that reading a lifetime limitation into section 12-14-60 would lead to
an absurd result because it would frustrate the purpose of the statutory scheme, which is to
encourage investment in Sonth Carolina. More specifically, Duke argues a lifetime limitation
would favor new investnient over continuing investment because once a company like Duke, who

has been investing in the state for many years, reaches the lifetime limitation, it would no longer
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be incentivized to invest in South Carolina. Duke qontends' that from an economic impact
perspective, it would be reasonable to expect additio.nal or continuing investments to be valued
and appreciated the same as new investments in the state. To support Vaiuing all investments
equalIy, Duke points the legislature’s decision to amend § 12-40-60 in 2010 to expand the
availability of the tax qrédit to all areas of tl;e state.

Prior to 2010, the tax credit was limited to property investments in designated “ecox}pmic
impact zones.” 2010 S.C. Act No. 290. After the amendment, the tax credit was no ldnger limited
to “economic impact zones” but was applicable to the whole state. See id. 1 do not find it -
pers\,uasive‘that a geogfaplﬁc expansion of the tax credit necessarily indicates the interpretation of
subsection?12-14-60(G) was or should likewise be expansive, or that the 2010 al‘nendment.
somehow reﬂectéd an expansive interpretation of 12-14-60(G) to aliow for an annual $5 million

: éredif. The gédgraphic expansion of a tax credit has nothing to with the actual dollar limit of the
tax' credit. And, as the Department notes, subsection 12-1 4-60(G) r_emainéd the same-before and
after the geographic expénsion of the tax credit in 2010, suggesting the interpretation of the
limitation would not change either. | '

Ultimately, Duke’s argument must be based upon valuing investors differently. Even
under Duke.’s‘ interpretation of section 12-14-60, it is statutorily subject to a different treatment
because it is subject to the license tax as provided in § 12-20-100. The distinction is Duke contends
that the different treafme_nt should only be on an annual basis és'_opposed to a lifetime basis.
However, either interpretation v;/ould lessen the incentive of a ‘taxpayer who is subject to the license
tax to invest in this State. Furthermore, for those subject to the license tax, a lifetime limitation
would apply equally to the new and old investors.

a Moreover, .I do not find that interpreting section 12-14-60(G) as a lifetir\ne,limit would
create a result so contrary_ to the purposes of the statute to render it absurd. See Kiriakides v, United
Artists Commc'ns, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994) (“However plain the
ordinary meaning of the words used in a statute ma)} be, the courts will reject that meaning when
to accept it would lead to a result so plainly absurd that it could not possibly have been intended E
by the Legislatﬁre or would deféat the plain legislative intention.”). It is not unreasonable that the
legislature ;zv,'ould seek, at some point, to limit the tax credit as it has in dther»statutes, especially
for license tax taxpayers who are treated differently from other taxpayers. See, e.g., S.C. Code

Ann. § 12-6-3530(B)(1) (providing “[t]he total amount of credits allowed pursuant to this section
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( . »
may not exceed in the aggregate five million dollars for all taxpayers and all calendar years and

one million dollars for all taxpayers in dne calendar year”).

A Title of the Act _

The Department contends the title of one of the amending acts to § 12-14-16 shows that
the limitation was intended to a be a lifetime limitation. During the 1998 legislative session, the |
Legislature passed Act No. 419 limiting the tax credit for ﬁtility companies to $1,000,000; later
that_ same session, the legislature pvas'sed Act No. 442 to increase the credit to $5;OO0,000. 1998
S.C. Act No. 419; 1998 S:C. Act No. 442. The title of both Acts stated their purpose was “[tJo
limit the total credit allowed a utility for investments made after June 30, 1998.” Id. The"
‘Department argtiés the title’s r:;ference to “total credit” shows the limitation was intended to be a
Iifetime limitation and not an annual limitation.

Duke asserts the Department takes the phrase “total credit” out of context. Duke argues

_that within the‘ proper context of 12‘-1'4-60(A)(1) ‘and 12-14-60(G), the statute plainly reads that
the “total credit” allowed “for any taxable year” under subsection (A)(1) is limited to $5 million
under subsection (G). Duke further contends the plain language of the.statute shows the limitgtion
is én‘annual one and, therefore, there is no need to consult the title of the Acts to resolve doubt .

" about the meaning of the limitation. - .

| “Oﬁr Courts have held that the titlf_: 4is part of an act and while a title>may not be used to
alter the text of a duly enacted statute, it may be considered when construihg'legislati\}e intent.”
Alyce B. Mclnnis v. Estate of E.C. Mclnnis, Jr., 348 S.C. 585, 560 S.E.2d 632 (Ct. App. 2002).
However, resorting to the title or a heading of a statute to aid‘ in its interpretation is “of use only
when they shed light on some ambiguous word or phrase and as tools available for resolution of
doubt, but fhey cannot undo or limit what the text makes plain.” Garner v. Houck, 312 S.C. 481,
486, 435 S.E.2q 847, 849 (1993). Becéuse the plain language of 12-14-60(G) is not de}ermiﬁative
in this case, it is appropﬁate to consider the title of the Acts in question to discern legislative intent.

“Total” is not defined in the relevant statutory provisions. “Where a word is not defined in
a statute, our appellate courts have looked to the usual dictionary meaning to supply its meaning.”
See Lee v. Thermal Eng'g C‘orp., 352 S.C. 81, 91¥92, 572 S.E.2d 298, 303 (Ct.'App. 2002). In
Merriam-Webster’s Online Dictionary, “total” is defined as “compromising or constituting a
whole: ENTIRE”. https://Ww.mem'am-webster.com/dictionary/total (last visited Oct. 12, 2020).

Here, “total” modifies “credit” to indicate the whole or entire credit is limited to $5 million.
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Nevertheless, this intérpretation does not clarify the issue because 12-14-60(G) could still be read |
to refer back to § 12-14-60(A)(1), iﬁ which case the word “total” could simply mean the entire or .
~ whole credit for “any taxable year” is limited vto $5 million. As Duke notes, the legislature has
t used the word, “total” in the context of an annual limitations. For example, section 12-6-
3790(D)(1)(b) of the South Carolina Code (Supp. 2019) provides that “[t]ax credits authorized by
subsection (H)(2) annually may not exceed cumulatively a total of two fnillion dollars” and section
12-6-3515(C)(2); 6f. the South Carolina Code (2014) similarly limits the “total credit a taxpayer
may use under this section for any particulei_r taxable year” to $52,500. Thus, the legislature’s use

of the word “total” to describe the tax credit in the 1998 Acts does not resolve the ambiguity.

Department’s PriorInterpretation

In advancing its interpretation of § 12-14-60(G), Duke relies heavily on the Department’s

historic interpretation of the limitation prior to 2014. Duke maintains the Department consistently

interpretated the limitation in § 12-14-60(G) to be an annual limitation for over a decade as ’

evidenced by its form for the tax credit as issue, Form TC-11. Shortly after the_enadtment of
section 12-14-60, the Depémment drafted and publishred Form TC-11, which taxpayers: were
required to complete in order to clairﬁ the Credit. Further, after the enactment of the 1imitation_ in
§ 12-14-60(G), the Department revised and published Form TC-11 on two sep-arate occasions in
1998 to reflect the initial $1 milliQn limitation and the revised $5 million limitation thereafter.
Duke maintains that in both of these amended Versidns of Form TC-11, the Department required
taxpayers to apply the limitation on an annual basis. Moreover, Duke claims that since the
enactment of the limitation in 1998, and until 2014, the Departme'nt amended Form TC-11 eleven
times and every time, the Department requir_ed taxpayers to apply the limitation on an annual basis.
In what amounts to an inverse deference doctrine, Duke seeks to Hold thev Department to its
formerly longstanding interpretation of § 12-14-60(G) and prevent it from adopting a “new”
kinterpretation. See Etiwan Fertilizer Co.' v. S.C. Tax Comm'n, 217 S.C. 354, 359, 60 S.E.2d 682,
684 (1950) (“We have held in many cases that where the construction of the statuté has been
uniform for many years in administrative practice, and has been acquiesced in by the General
Assembly for a long period of time, such construction is entitled to weight, and should not be
overruled without ;:ogent reasons.”). | )

The Department argues>that its use of Form TC-11 prior to 2014 does not establish the

Department’s legal position regarding the tax credit limitation, nor is it dispositive as to the
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meaning of the tax credit limitation. However, the Department agrees it revised Form TC-11 on
July 24, 2014, but asserts it did so to ensure the language of the form clearly reflected the lifetime |
limitation of the credit afforded ‘under § 12-14-60(G) and to better assist taxpayers in the
‘computation of the tax credit. '

The Department is rhandated to “prescribe rnles, procedures, forms, and instruction it
considers appropriate.”.S.C. Code Ann. § 12-60-1720 (2014). Similarly, taxpayers are mandated
to “comply with the depar’tment’s regulations, rules, and procedures, and shall use the forms the
department prescribes.” Id. However, forms do not have the same force and authority as law.
S.C. Code Ann. § 1-23-10(4).

By seeking to hold the Department to its long-standing administrative interpretation, Duke
- is ultimately seeking to invoke an inverse ageney deference doctrine that would allow it to seek
deference based upon its assertion of the Department’s interpretation. This is made even more
interesting by the fact that the Department disclaims any official interpretation prior to 2014. The
Department asserts that its Form TC-11 was not officially reviewed by its Policy Department until
2013 when the épplication of § 12-14-60(G) became an issue related to the audit in this case. The
Department further asserts that its Policy Department then carefully researched the issue and
determined Form TC-11 did not accurately reflect the credit llmltatron expressed in § 12-14-60
and as a result, suggested a revision to the form which was 1mplemented in 2014. Subsequently,
the Department s Office of General Counsel issued the department determination in thrs case.
 consistent with its interpretation that § 12-14-60(G) requires a lifetime limitation. Since its Policy
Department’s determination, the Departrnent has consistently applied the credit limitation on a
lifetime basis ever since. .

~The Court is not aware of an inverse apphcatlon of the deference doctrine and further
recognlzes the many problems that could arise out of such a doctrine. Likewise, even if there were
an inverse agency deference doctrine, the Department is not bound by its prior interpretations,
particularly when they were in error. As noted by the South Carolina Supreme Court in Fennell
v. South Carolina Tax Commission:

We are not unmindful that the former construction of the law by the Commission
and its 1943 ruling with respect to the income earned by residents by the practice
of their profession in other states is entitled to weight, for which respondent cites
G. E. Moore Co. v. Walker, S.C., 102 S.E.2d 106, and earlier authorities. However,
here there was a reversal in 1950 by the Commission of its former ruling. It was
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not bound by the former error of its way and neither is the court. An administrative
ruling is not so sacrosanct as to be beyond the correction of error; it need not
perpetuate error. ' "

233 S.C.43,47-48,103 S.E.2d 424, 427 (1958); see a.lso INS Mills, Inc. v. S.C. Dep't of Revenue,
331 S.C. 611, 621, ’503 S.E.2d 471, 477 (1998) (“Although [the Director of the Department’s
Property Division] believed the Department had the authority to grant retroactive exemptions, and
exemptions may have been granted under tﬂis erroneous view, neither the Commission nor the
courts are bound by his erroneous ihterpretation.;’).

* In sum, the Court finds no authority to bind the Department to a prior‘invte‘rprétation that
was in erfor. See Fennell, supra. Similarly, even ‘if the Department previously applied what it
now deems to be an incorrect interpretation of § 12-14-60(G) to a prior audit of Duke, that does
" not bind the Debaftment to the same inferpretation in the future if the prior interpretation was in

error. Id. Duke’s attempt to bind the Department to its pﬁor interpretation is thus unpersuasive.

Failed Legislation

| Duke argues the limitation in § 12-14-60(G) should be interpreted as ah annual limitation
because the legislature previously considered amending §12-14-60 to “clarify” that it the $5
* million limitation was an annual one. Duke cites to Stuckey v. State Budget & Control Board for
the principle that “[a] subsequent statutory amendment ‘inay be interpreted as clarifying original
legislétive intent.” 339 S.C. 397, 401, 529 S.E.2d 706, 708 (2000). L

In response, the Department argues that despite amending the § 12-14-60 six times since
its enactment, the legislature has chosen not to include the word “annual” in the credit limitation
of subsection (G). Moreover, when given the specific opportunity to include the word “annual” to
describe the credit limitation during the 2017-2018 LegislatiVe Session, the legislature chose not
to do so. Further, Duke’s argum~ent is based upon un-enacted legislation (S. 428) and fiscal impact -
statements associated with that legislétion that cannot be relied upon since the bill never became
law. _ o _ ‘ o .

Senate Bill S. 428 was introduced during the spring of the 2017-2018 Regular General
Assen‘1bly Session. The proposed amendment would have placed the word “annually” after the
phrase “no more than five million dollars” found in § 12-14-60(G). However, this bill never
became law. Because the bill never beéame law, Stuckey does not support Duke’s éositjon because

Stuckey’s holding dealt with an enacted amendment. See Stuckey, 339 S.C. at 401, 529 S.E.2d at
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708. Moreover, the perils of relying on un-enacted legislation were succinctly summarized in

CFRE, LLC v. Greenville County Assessor:

-

We have statéd', however, that failed legislative proposals are a particularly

dangerous ground on which to rest an interpretation of a prior statute.

Congressional inaction lacks persuasive significance because several equally

. tenable inferences may be drawn from such inaction, including the inference that
- the existing legislation already incorporated the offered change.

395S.C.67,80,716 S.E.2d 877, 884 (2011) (quoting Cent. Bank of Denver, N.A. v. First Interstate
Bank of Denver, N.A., 511 U.S. 164, 187,»114 S.Ct. 1439, 128 L.Ed.2d 119 (1994)) (internal
quotations marks omiﬁed). Part of the daﬁger of relyiﬁg on failed legislation is that it invites
- inferences supporting opposing views. See CFRE, LLC,3958.C. at 81, 716 S.E.2d at 884 (noting
the folly of relying on un-enacted legislation was demonstrated by the fact that both CFRE and the
‘Assessor could use the General Assembly's failure to enact Senate \Bills 1313 and 230 equally to
their advahtage.) Since this biil never passed, the Court declines to draw any inferences or *

conclusions from this failed legislation because to do so would invite an exercise in 'folly. See id.

| Conclusion - )
I conclude the application of the limita_tion described in 12-14-60(G) is ar'nbiguous.., Itis
both reasonable, .and/plausible, for the $5 million limitation to be either an annual limitation or a
lifetime limitation. Becéuse I find it is ambiguous, the ambiguity must be resolved against the
taxpayer and i'n. favor of the Department. S. Soyﬁ Corp. of Cameron, 252 S.C. at 489, 167 S.E.2d
at 313 (holding although ambiguities in tax statutes are generally construed in favor of the
taxpayer, this rule “does not apply in the construction of a statute authorizing deductions; rather,
the ambiguity Will be resolved a%‘.gainst the taxpayer” (citing 47 C.J.S. Internal Revenue 230));
Centex, 406 S.C. at 140, 750 S.E.2d. at 73 (“In conjunction with these rules of statutory
cohstruction, we must also be cognizant of our policy to strictly construé a tax credit against the
taxpayer as it is a matter of legislative grace.”).
Specifically, 1 find the Department’s determinatipn is reasonable when considering the
- statute as a whole. In particular, subsection 12-14-60(A)(2) imposes a limit upon “[t]he améunt'
of the credit allowed by this section”; however, subsection 12-14-60(G) imposes a limit upon
“[t]he credit allowed by this bsec'tion.” Considering both of these subsections within the context of
subsection 12-14-60(A), I find that impo\sing‘ the limit upon the “amount” of the credit presumes a

right to the credit. But limiting the credit “allowed” reflects an intention to limit the credit itself,
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If subsection 12-14-60(G) is addressing the subject of the credit as a whole, then viewing
subsection 12-14-60(G) ’as a lifetime limitation would be in keeping with that holistic perspective.
Moreover, if it was the legislative intention to merely addreés the amount that a taxpayer could
annually take as an exemp'tion, it is reasdnablé to assume the le'gislaturé would have enacted the
same $5 milli,onl limitation for all taxpayers, not just for licensees under §12-20-100. Accordingly,
I find the limitation»describedv in 12-14-60(G) is a lifetime limitation and the Department is entitled

to summary judgment as a matter of law.

Rule—making Procedures

" Duke argues the Department’s interpretation of § '12-14-60(G) in 2014 violated statutory
rule-making procedurés. Duke asserts that for fifteen years the Department’s Form TC-11 applied
the c_redit imitation annually. Nevertheless, Duke argues t_hat bsometime on or around July 24,
2014, the Department changed its interpretation without following any rulemaking procedures in
Violation_k‘)f sections 1-23-110 to -160 of the South Carolina Code. Duke fﬁrthér cites to Joseph-v.
S.C. Department of Labor, Licensing & Regulation, 417 S.C. 436, 790 S.E.2d 763 (2016) in
support of its argument that the Department’s change to its form constitutes an invalid
» “administre;tive overreach” into the legislative process. Essentially, Duke argues the Departmént’s '
interpretation should have been promulgated as é regulation because the Form TC-11 “fills out”
the statutory scheme by showing that once a taxpayer falls within the credit limitétion’s crit_eria;

the credit is capped at $5 million regardless of the taxpayer’s gpeciﬁc factual situation.
The Department asserts its tax forms are not regulations because “[p]olicy or guidance
issued by an agenéy other than in a regulation does not have the force or effect of law.” S.C. Code
_Ann. § 1-23-10(4) (2005). The Department further cites to section 12-60-1720 of the South
Carolina Code (2014) for its duthority to “prescribe rules, procedures, forms, and instructions it
éonsiders appropriate and that are consistent with this article.” The Department notes, without
, citiﬁg any law, that it may also provide guidance to taxpayers through instructions, private letter
vrulings, advisory opinions, and revenuerulings, and, while revenue rulings may be given deference

by our courts, none of these methods of guidance, including forms, carry the force of law.3

3 In some instances, the Department may adopt regulations, revenue rulings, revenue procedures, and technical

advice memoranda without seeking review by the legislature but those instances relate to advice of Internal Revenue
Service. S.C. Code Ann. § 1-23-120(H) (Supp. 2019).
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In determining whether a particular statement of agency policy amounts to a ‘;staterr'lent of
géneral public applicability that 'impleiﬁents or prescribes law or policy,” the South Carolina
Supreme Court has adopted the “binding norm” test established by a line of. Federal cases. ~See
Home Health Serv. Inc. v. S.C. Tax Comm'n, 312 S.C. 324, 440 S.E.2d 375 (1994) (citing Ryder
Truck Lines, Inc. v. U.S., 716 F.2d 1369 (11th Cir. 1983). The key factor in determining whether
a po'Hcy statemeﬁt establishes a “binding norm” is the extent to which the challenged policy leaves
the agency free to exercise its discreﬁon to follow or not follow the policy at issue in a particular
situation. Joseph, 417 S.C. at 454, 790 S.E.2d at 772. If the policy at issué “so fills out the statuto\ry |
- scheme” that the agency will only look to Whether the policy's criteria are met in taking action or

rendering a decision, the policy will be considered a “rule” or “regulation.” Id. On the'otherv hand,
as long as the agency remains free to consider the \individual facts in takiﬁ’g action or rendering a
decision, the policy at issue will not be considered a “binding norm.” Id. Thus, to determine
whether a.po.licy or guideline establishes a “binding norm,” courts look to the actions of the agency,
_not to the'labels given by the agency. Columbia Broadcast Systems v. U.S., 316 U.S. 407, ,416'
'(1942). “[W]hen there is a close question whether a pronouncenient is a policy statement or
regul_ation, the [agency] sh(;uld promulgafe the ruling as a regulation in compliance with the APA.”
Honie Health Serv., Inc., 312 S.C. at 329, 440 S.E.2d at 378.

In this case, the evidence did not establish the Department was filling in, expanding upon,
or otherwise creating a binding norm; rather, it created a form based upon its interpretation of the
statute at issue. Nevertheless, even if the Department’s interpretation created a binding norm, a
binding norm that was improperly execute.d is not enforceable. See Captain's Quarters Motor Inn,
Inc., v. South Carolina Coastal Counéil, 306_S.C. 488, 490, 413 S.E.2d 13, 14 (1991) (“We are
cbnstraiined, however, to find Coastal Council's damage assesgment test-invalid for purposes of
permit evaiuation because it was never promulga;ced by regulation.”).

Here the Department does vnot contend its interpretation is a binding norm and, thus,
enforceable. Furthermore, fhe ‘Department is not seeking agency deference for its interpretation.
Therefore, the 6hly result of Duke’s argument, to declare Départment’s interpretation

‘unenforceable, has already been achieved. Accordingly, this argument is puzzling.

‘ The Taxpayers’ Bill of Rights - :
- The South Carolina Taxpayers’ Bill of Rights provides that “[t]he department shall publish '

brief but comprehensive statements in simple and nontechnical language which explain
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procedures, remedics, and the rights and obligations of the department and taxpayers.” S.C. Code-

~ Ann. § 12—58—60. Further, “[a]s appropriate, statements must be provided to taxpayers with the
initial notice of audit, the notice of proposed additional taxes, any subsecluent notice of tax due, or
other substantive notices.” Id. Dyke argues that, consistent with this duty, a taxpayer has the right
to receive forms in easy, non-technical language. Duke further asserts the Department’s Form TC-
11, which was in effect for over fifteen years, plainly instructed Duke Energy to compute the tax
credit limitation on an annuaf basis and the Department cannot now summarily argue this form in
not binding on the Department. Duke contends the Department’s dismissal of its old form is in
direct conflict with the Department s obligations under the Taxpayers’ Bill of nghts

The Department argues its Notice of Adjustment (Notice) to Duke plamly stated the.
adjustment of the tax credits made by the Department, the resulting amount of credit carry forward,
and the timel in which Duke had to protest the Notice in compliance with §.12-58-60. The
Departmerlt observes Duke obviously received the Notice and understood its importance because
it then .protested the ﬁrldings in the Notice. Accordingly, the Department asserts Duke’s argument
about the Taxpayers’ Bill of Rights is without merit because the Department pléinly communicated
through the Notice the substance of its decision and Duke’s rights and further, Duke has been
afforded all of its administrative remedies and has chosen to file a Request for a Contested Case
Hearing with this Court. | ‘

I conclude the Department complied with the Taxpayers’ Bill of Rights in this case because
the Department provided Duke with the initial notice of audit, the notice of how the audit results
would affect its tax credit, and informéd Duke of its rights. The Department thus fully complied
with § 12-58-60. Moreover, the Court has agreed with Duke’s argument that the Department’§
form cannot be a binding. Therefore, Duke’s argument regarding the rulemaking procedures

“negates this contention. Since the previous iteration of Form TC-11 was, at most, a éimple
statement of the D.epartment’s- policy, it was not binding upon anyone. And, as the Court has

explained, the Department’s revised Form TC-11 complies with the law.

Estoppel
Duke argues the Department should be estopped from changing its interpretation of § 12-
14-60 because, in making the decision tojinvest in South Carolina, Duke Energy relied, in part, on

the Department’s fifteen-year interpretation of § 12-14-60(G) as an annual limitation.
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Additionally, Duké"argues_that even assuming the Department’s new interpretation is valid, the
Department shbuld be estopped from retroactively applying that interpretation.

. Estoppel is nof an appropriate action in this case. The decision in Heyward v. South Tax
Commission is controlling. 240 S.C.347,126 S.E.2d 15 (1962). In Heyward, the taxpayer claimed
the South Carolina Tax Commission was estopped from collecting additional tax because of its
acquiescence in, and approval of, the taxpayer’s election on reporting profit from the sale of stock.
Id. at 351,126 S.E.2d at 17. Although the Court commented in dicta that the State may be estopped
in its contractual rhatters, tl_le Court found that in.the tax matter before it, therg was no basis for
estoppel, ho}ding: ’ |

“[tThe doctrine of estoppel will not be applied to deprive the government of the due
exercise of its police power, or to effect public revenues or property rights, or to
frustrate the purpose of its laws or thwart its public policy.”

Id. (emphasis added). The Department’s errant interpretation for a number of years cannot deprive

the govémment of its authority to effect public revenues. Id.

N . : .
< Unjust Enrichment

Duke contends the Department would be unjustly enriched by its retroactive application of .
its new interpretation of § 12-14-60(G)’sl -credit lirﬂitation. Duke asserts it makes capital
investment decisions based on the impact over a long time period and the reversal of a fifteen-year
policy concerning application of the credit limitation impacts the economics of these ﬂecisions.
Duke argues the De;/)artment’s reversal of its position on the interpretation of the § 12-14-60(G)
_ credit limitation financially impacts Duke Energy’s earnings, financial statements, shareholders,
‘and customers. Accofdingly, the Department would be unjustly enriched by the Department’s
retrdactive efpplication"of this new interpretation to deny Duke Energy’s tax credits.

“Unjust enrichment is an equitable doctrine, akin to restitution, which permits the recbvery
of that amount the defendant has been unjustly entiched at the expense of the plaintiff.” Barrett v.
Miller, 283 S.C. 262, 321 S.E.2d 198 (S.C. Ct.App. 1984). ‘Further, “[w]hefe a plaintiff has an
adequate remedy at law,'equitable relief is not .normally in-order.” Barrett,283 at 264, 321 S.E.2d-
at 199 (citing Am. bJur. 2d Equity § 87). Here, Du_ke has an adequate remedy afforded to it under
the Revenue Procedufes Act,. including the right to request a contested case hearing and have a de
novo trial before this Court. See S.C. Code Ann. §§ 12-60-10 et seq. (2014). Moreover, this Court
does not have the aﬁtho_rity to grant the relief requested.. S.C. Dep't of Consumer Affairs v. -
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Foreclosure Specialists, Inc., 390 S.C. 182, 186-87, 700 S.E.2d 468, 470 (Ct. App. 2010) (citing
Randolf R. Lowell, South Carolina Administrative Practice and Procedure, 152 (2d ed. 2008)

(“The ALC has no authority to decide civil matters or to award monetary damages in cases.”)).

ORDER
IT IS HEREBY ORDERED that the Department’s Motion for Summary Judgment is
GRAN TED, and Duke’s Motion for Summary Judgment is DENIED.
AND IT IS SO ORDERED. | ‘

. - Ralph King Anderson, IIT |
' -Chief Administrative Law Judge

N\

October 27, 2020
" Columbia, South Carolina
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CERTIFICATE OF SERVICE

I Stephame Perez, hereby certify that I have this date served this Order upon all parties to -
this cause by depositing a copy hereof in the United States mail, postage paid, or by electromc
mail, to the address provided by the party(ies) and/or their attorney(s).

Stephanie mlle Perez

Judicial Law Clerk

October 27, 2020 ,
‘Columbia, South Carolina - .
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