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(Whereupon court convened at 11:10 am)

THE COURT: Solicitor.

MS. OVERBY: Your Honor, do you want me to swear the
interpreter first or do I go ahead and call the case?

THE COURT: You can go ahead and ---

MS. OVERBY: Okay.

THE COURT: --- call it and then we'll -- well, let's

go ahead and do that. Madame Clerk, you want to swear the

MADAME CLERK: Yes, sir.

THE COURT: --- interpreter. And you might as well
swear him, too, ---

MADAME CLERK: Raise your -—-—-

THE COURT: --- while we're at it.

MADAME CLERK: --- right hand, please. Do you solemnly
swear that you will accurately interpret the language
requested in this courtroom of the Defendant without
additions thereto or detractions therefrom or any other
amendments of your own interpretation so help you God?

INTERPRETER: Yes, ma'am.

MADAME CLERK: If the Defendant would raise his right
hand, please. Do you solemnly swear that the testimony
you're about to give will be the truth, the whole truth and
nothing but the truth so help you God?

MR. RODRIGUEZ: Yes.
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MS. OVERBY: May it please the Court, Your Honor?

THE COURT: Yes, ma'am.

MS. OVERBY: This is indictment 2015-GS-42-3397, the
State versus Francisco Rodriguez. This is a true billed
indictment for criminal sexual conduct with a minor in the
third degree. He is pleading to the same. There is no
recommendation as to this charge.

By way of background, he was also charged with criminal
sexual conduct with a minor in the first degree. And the
State i1s dismissing the first degree upon a plea to the
third degree today. This plea is entered under Alford
versus North Carolina. And Mr. Rodriguez is represented by
Joe Baldwin.

THE COURT: Sir, you are Francisco Rodriguez?

MR. RODRIGUEZ: Yes, sir.

THE COURT: Mr. Rodriguez, you are in custody. Have
you taken any prescription medication, drug or other
substance that affects your thinking and reasoning ability?

MR. RODRIGUEZ: No.

THE COURT: Do you know what you're doing here today?

MR. RODRIGUEZ: Yes.

THE COURT: Okay. She's recording. So you'll have to
give me answers, okay?

MR. RODRIGUEZ: Yes.

THE COURT: Mr. Baldwin represents you?
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MR. RODRIGUEZ: Yes, sir.

THE COURT: The Government says in 2015-3397 that you
did in Spartanburg County, South Carolina on or between the
dates of September 6th, 2012 and June 30, 2014 being over
the age of fourteen years wilfully and lewdly committed or
attempt to commit a lewd or lascivious act upon or with the
body of one N, 2 minor under the age of sixteen years,
with the intent of arousing, appealing to or gratifying the
lusts, passions or sexual desires of yourself or the minor
child in violation of State law.

That matter has been true billed by the grand jury.

You're pleading as indicted. It is violent. It is most
serious. It carries with it up to fifteen years. Mandatory
sex registry. I understand that you are offering to plead

under the Alford case. You understand what I've told you?

MR. RODRIGUEZ: The dates are not correct. It was
between three months. The dates aren't right.

THE COURT: What are the dates?

MR. RODRIGUEZ: April, June.

THE COURT: Of>?

MR. RODRIGUEZ: 2014.

THE COURT: April and June. Okay. So it's still
between 2012 and June 30 of 201472

MR. RODRIGUEZ: Okay.

THE COURT: It's between those dates. The true dates
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are April and June of 2014.

MR. RODRIGUEZ: Yes. Correct.

THE COURT: All right. You have certain rights you
must waive and give up to plead guilty or to plead under
Alford. You have a right to remain silent under the State
and Federal Constitution. Do you give up that right?

MR. RODRIGUEZ: When? Now?

THE COURT: Do you give up that right, yes?

MR. RODRIGUEZ: Well, ---

THE COURT: Do you want to talk to your lawyer?

(Whereupon the Defendant was speaking with his
attorney)

THE COURT: Do you give up your right to remain silent?

MR. RODRIGUEZ: Yes.

THE COURT: You have the right to a trial by jury. Put
twelve folks in the box and try your case. The jury is
here. Do you want a trial by jury?

MR. RODRIGUEZ: No. I want an Alford.

THE COURT: Okay. You have the right to call any

witness you choose. And you have the right to confront any
witness who testifies against you. Do you give up that
right?

MR. RODRIGUEZ: Witnesses in favor or against me?
(Whereupon the Defendant was speaking with his

attorney)
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MR. RODRIGUEZ: No.

THE COURT: You don't give up that right?

MR. BALDWIN: No, he ---

(Whereupon the Defendant was speaking with his
attorney)

MR. RODRIGUEZ: Yes.

THE COURT: Yes, you give up the right to call and
confront witnesses?

MR. RODRIGUEZ: Yes.

THE COURT: Okay. Sir, do you offer to plead under
North Carolina versus Alford?

(Whereupon the Defendant was speaking with his
attorney)

MR. RODRIGUEZ: Yes.

THE COURT: Do you understand this Court will treat
that plea the same as if you pled guilty?

MR. RODRIGUEZ: Yes.

THE COURT: Isn't it true you are receiving a
beneficial result by being allowed to plead under Alford?

MR. RODRIGUEZ: Yes.

THE COURT: Okay. Whatever evidence the prosecutor has

I have not seen. But whatever she has, if she were to put

that before a jury, isn't it true there is a substantial
likelihood you would be convicted?

MR. RODRIGUEZ: Yes.
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THE COURT: Okay. Did anyone force you, threaten you,
make you enter this plea?

MR. RODRIGUEZ: No.

THE COURT: Did anyone talk you into it such as a
family member or a friend?

MR. RODRIGUEZ: No.

THE COURT: Have you had plenty of time to speak with
your lawyer?

MR. RODRIGUEZ: Yes.

THE COURT: Has he done everything he can for you?

(Pause)

MR. RODRIGUEZ: Maybe —---

THE COURT: Do you want -- do you know of anything you
would like for him to do that he has refused to do?

MR. RODRIGUEZ: I asked him to investigate that the
victim went to Mexico with someone that wasn't her parents.
She went and came back during the months that they're
saying. So I asked him to investigate this.

THE COURT: Well, did he do that?

MR. RODRIGUEZ: I don't know.

THE COURT: Well, ask him.

(Whereupon the Defendant was speaking with his
attorney)

THE COURT: Do you know what he -- do you know whether

or not he did?
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10
MR. RODRIGUEZ: I don't know.
THE COURT: Okay. Mr. Baldwin, you want to -- you want
to sit him down and talk to him for a minute or something?
MR. BALDWIN: Yes. Your Honor, I -- I'll try to do
that. The problem is they make these indictments so broad,
and he wants to take it literally. I'll -- I'll talk to him

for a minute.

THE COURT: Okay. Go talk to your lawyer, sir.

(Whereupon court was in recess at 11:22 am)

(Whereupon court reconvened at 11:25 am)

THE COURT: Did you get your questions answered, sir?

MR. RODRIGUEZ: Yes.

THE COURT: Okay. Have you -- are you satisfied with
the services of your lawyer at this time?

MR. RODRIGUEZ: Yes.

THE COURT: Has he now done everything that he can for
you?

MR. RODRIGUEZ: Yes.

THE COURT: 1Is there anything else that you would like
for him to do that he has not done or refused to do?

MR. RODRIGUEZ: No.

THE COURT: Okay. Sir, you have ten days to appeal

your sentence or the plea. If you do so, you must file it
in writing with the Clerk of Court. Do you understand?

MR. RODRIGUEZ: Okay.
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THE COURT: Please listen to the solicitor.

MS. OVERBY: Thank you, Your Honor. In November of
2014 the Spartanburg County Sheriff's Office received a
report of a sexual offense. The report was made to law
enforcement by the victim's parents upon the victim's
disclosure of sexual abuse in a letter.

The victim had attended a church program regarded
Inappropriate Touching, and then based on that program she
wrote her parents this letter. The victim was nine years
old at the time of the report. The Defendant in this case
is the victim's former babysitter's husband. Basically the
letter to the parents the victim left on the sofa so that
she knew her parents would read it.

She described that while at the babysitter's house when
the babysitter had gone to Wal-mart, the Defendant touched
the victim. The victim was referred to the Children's
Advocacy Center for a forensic interview. She also
disclosed the sexual abuse to a law enforcement officer who
responded to the residence on the day of the report.

In essence, the victim disclosed at least one instance
of oral sex that occurred at the babysitter's home on Cody
Street in Spartanburg County. The victim described this as
occurring in a room with a bed, lots of movies and a
computer.

She described that the Defendant removed her pants.
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12
She described her pants as her black stretchy pants. And
she described the Defendant put a pillow that was on the bed
over her eyes. The victim said that this occurred at a time
when the babysitter had gone to Wal-mart and the victim was
left in the home with the Defendant.

The victim also disclosed multiple incidents that the
Defendant would fondle her genitals on -- basically skin to
skin and also some incidents of digital penetration. Those
occurred in the living room at the babysitter and the
Defendant's house and also in an outbuilding where the
victim described the Defendant and the babysitter kept old
things.

The victim described this sometimes would occur when
the babysitter was there but not paying attention and other
times when she wasn't there. There was one other incidence
of oral sex that occurred at an unknown location believed to
be in Greenville County.

A search warrant was executed at the Defendant's
residence. Photos were taken upon execution of that search
warrant. It showed the outbuilding that is on the residence
there. Also seized were multiple movies and electronic
devices to include cameras from a bedroom as the victim
described.

I offer that not to say that there was any illegal

material on the cameras. I Jjust offer that to establish
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13
that it corroborates where the victim said this occurred.
She described it as the room with the cameras. There was a
room with cameras.

The Defendant was interviewed by law enforcement. He
did acknowledge that his wife babysat the victim for about a
three to four month period.

Just so we're clear, the indictment period before Your
Honor, it's a case of sexual abuse and it does often involve
an unclear date range. The first date that's used is the

victim's seventh birthday. She described one incident

occurring when she was in second -- she defines things in
grades.

And so the overbroad time period is probably -- it
resulted —-- that probably could be more narrow. It's pretty

—-— the victim was pretty clear this happened in the
Spring/Summer when it was warm outside of 2014. And that's
all, Your Honor.

THE COURT: Sir, did you hear what the solicitor told

me?
MR. RODRIGUEZ: Yes.
THE COURT: Would she be able to show that to a jury?
MR. RODRIGUEZ: Yes.
THE COURT: And you've already told me you believe that
if she did that would -- that the jury would in all

likelihood convict you, is that true?

13
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(Whereupon the Defendant was speaking with his
attorney)

MR. RODRIGUEZ: They didn't find anything. They took
my computer.

(Whereupon the Defendant was speaking with his
attorney)

MR. RODRIGUEZ: Yes.

THE COURT: Okay. The Court accepts your plea as being
freely, intelligently and voluntarily given with the sound
advice of an excellent lawyer with whom this Court is
familiar. Mr. Baldwin, good to see you.

MR. BALDWIN: Thank you, Your Honor. As you can
probably tell from the plea, it's a very difficult case.
Even though he is entering this plea that is based, I
believe, solely on the word of the -- of the victim who did
go through a forensic interview. There's a lot of points
that we could have argued to the jury.

For instance, there's absolutely no physical evidence
this occurred. The allegation occurred some months after
the alleged abuse.

But when you get right, you know, there were items
seized which the police believed would corroborate her story
such as they thought that there might be videos, things of
this nature, which would illustrate his guilt. To our

knowledge, nothing like that exists. Even though the search
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warrant was executed, there's no other evidence other than
the word of the victim.

I would point out to the Court that I believe that the
parents of the victim might have some type of ulterior
motive to make allegations in that they're not legally in
the country and they might be looking for a new visa. But
in looking at the statement of the little girl who was only
eight or nine years old, it's hard to believe that she could
go into the detail that she did concerning this if her
parents or anybody else had put her up to this.

I would also indicate to the Court that I've heard a
lot of good things about this particular Defendant from many
different people. Four of them are in the courtroom today,
Your Honor. His father came all the way from Mexico to be
with his son today. His boss is here. A friend is here.
I'd just like to note if the father would like to say
anything to this Court before he makes his decision.

(Pause)

MR. BALDWIN: But his boss is here. Some of his
friends are here. And all of them believe him to be a
person of good character.

It's a very hard decision for me because he turns to me
and asks me what he should do. And it's his life, it's not
mine. It's one of those cases. And a nightmare for a

defense attorney because you really can't tell your client

15
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what he should do. You can only lay out the options. And
after considering all the options this was the decision that
he made.

THE COURT: 1I'd be happy to hear from his father or
anyone else you'd like, Mr. Baldwin.

MR. BALDWIN: Okay. I'd like for his father to address
the Court. As I indicated, he's from Mexico. And he made
the trip up here to be here today.

THE COURT: Sir, do you speak English?

INTERPRETER: No.

THE COURT: You mind? Yes, sir. Tell us your name
please and then I'll be happy to hear from you.

(Whereupon the answers of the father were given through
the interpreter)

MR. RIVERA: Monsemino (phonetics) Rodriguez Rivera.

THE COURT: Yes, sir.

MR. RIVERA: Okay, Judge. I came here from Mexico to
be with my son. It was difficult for me. I had to get help
from different people so that I could make here, but I did.

And the news of it came to great surprise for my wife
and me because we've never known him to be a drug or do
drugs. And we feel bad. We feel sad, my wife and I. And I
ask you, Judge, that you touch your heart and really I don't
know what to say. I don't have the words so that you can

have mercy on my son.
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THE COURT: Thank you, sir.

MR. BALDWIN: And I believe his employer is here also.

THE COURT: Certainly, Mr. Baldwin.

MR. SANCHEZ: Good morning.

THE COURT: Yes, sir. Good morning. Tell me your name
please for my court reporter.

(Whereupon the following speakers on behalf of the
Defendant were not translated by the interpreter)

MR. SANCHEZ: My name is Hugh Sanchez (phonetics).

THE COURT: Okay.

MR. SANCHEZ: I know him like from the first five, six
years. He worked for me. I run a cell phone business. He
do a lot of stuff at my house with the trees. He fix
lights, security alarm, he do everything in my business.

He go to my house -- went to my house like a lot of
times every two weeks for the backyard and the front yard.
My kids, my daughter, she's outside. She's almost eleven
years old. He's very nice with my kids, with Bianca and
with Nicholas, my other son or he brings his son to my house
when he have to do jobs at my house.

And he's a hard worker. He's very honest. He help
people, not only me, it's a lot of customers he helps too,
other customers.

And I know this he didn't -- it's not true because when

he called me, hey, the police arrest me, I can't believe it
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because I know him very well, very well. We talk two or
three times a week for jobs. But always we talk about -- we
talk about his own life. But I think he's very -- very

nice, very nice person. And I can't believe that he did it.
That's all.

THE COURT: Thank you, sir.

MR. SANCHEZ: Thank you.

THE COURT: Yes, sir. Tell me your name, please.

MR. RAMIREZ: Jorta Ramirez (phonetics).

THE COURT: Yes, sir.

MR. RAMIREZ: I don't speak very well English, but you
can translation, please?

THE COURT: Yes.

MR. RAMIREZ: Okay. Francisco, I know for four months.
He work with me too. He a good worker. He work -- he can
work. And all the time he working for his family. I know
what he doing, you know.

But I am a -- true Christian. We work for the
Christian church. He work for the church. He bring his
kids. He have two kids -- two boys and one girl, all in the
church for a month.

But I concerned for his -- I know how the police has
taken to the jail. And but the time I know he working
straight and hard working. That's only I can say.

THE COURT: Thank you, sir.
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MR. BALDWIN: The other person that came would merely
be repetitive, Your Honor.

THE COURT: Okay. Sir, anything you would like to say?

MR. RODRIGUEZ: No, just to have some mercy on me. And
my wife, just to earn ten extra dollars, would take her off
the bus. And that was just our way of trying to help those
people.

THE COURT: Okay. Thank you.

MS. OVERBY: I do have something from the victim, Your
Honor, whenever you would like.

THE COURT: VYes, ma'am, ready.

MS. OVERBY: The victim's parents were notified of
today's guilty plea. They're not present, but they did want
Your Honor to know just some of the behavioral issues that
they've seen with the victim. She's a bit more rebellious
and she's going through a period of blaming her parents for
the situation she was placed in.

They're in agreement with the offer to allow the
Defendant to plead to third degree. They're in agreement
with that.

I would also let Your Honor know I did contact ICE
regarding this Defendant. And they did not tell me that he
has, you know, regarding his immigration status. I'm not
sure. I just know what they tell me is that deportation is

not a real consequence unless this sentence is ninety days

19
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or more. Just that information I would just like to pass
along to Your Honor.

THE COURT: Okay. Mr. Rodriguez, this Court has in the
past and will in the future continue to deal harshly with
people who hurt children. 2015-3397, you're confined to the
State Department of Corrections for the maximum fifteen
years, credit for any time you have served, Sex Offender
Registry. Good luck.

(Hearing Ended at 11:43 am)

(End of Requested Transcript of Record)
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STATE OF SOUTH CAROLINA ) INDICTMENT

)
COUNTY OF SPARTANBURG )
19 2015

[&
—

i

At a Court of General Sessions, convened on _ . the

Grand Jurors of Spartanburg County present upon their oath:

CRIMINAL SEXUAL CONDUCT WITH A MINOR, THIRD DEGREE

That the Defendant Francisco Rodriguez, did in Spartanburg County, on or
between the dates of September 6, 2012 and June 30, 2014, he being over the
age of fourteen (14) years, willfully and lewdly commit or attempt to commit a
lewd or lascivious act upon or with the body of one a minor
under the age of sixteen (16) years, with the intent of arousing, appealing to, or
gratifying the lust, passions, or sexual desires of himself or such child in violation
of §16-3-655(C), THE CODE OF LAWS OF SOUTH CAROLINA, (1976), as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case

Wl

ASSISTANT SOLICITOR

made and provided. ~
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Francisco Roberto Rodriquez November 15, 2016
Ridgeland Corr. Inst.
Post Office Box 2039
Ridgeland, S.C. 29936

Clerk of Court

Spartanburg Common Pleas

180 Magnolia Street, Ste.500
Spartanburg, S.C. 29304

RE: Rodriguez v. State
PCR filing

Dear Clerk,

Enclosed for filing please find my application for Post Conviction
Relief. Once the Attorney General is served, please send me a copy of the
certified receipt for my records.

e |
Thank you for your attention to this matter. == §
s &
J -
Best regards, Ly 02
Tiana sco P\osﬁ\%u{it L

AR

Francisco Roberto Rodriquez

|
fd

t

2¢ 2l Hd
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l. That counsel‘’s representation fell below an acbjective standard of
reasonableness before and during the plea proceeding, which prejudiced the
Applicant. As a result, the Applicant entered an unintelligent and involuntary
plea, which if not induced by counsel, the Applicant would have insisted on
going to trial.

2. That the Applicant did not receive any disclosure from the
prosecution, or his counsel, and this caused the entering of an unintelligent
and involuntary plea. If disclosure would have been provided, the Applicant
would have inasisted on going to trial.

3. That the plea was induced by the Applicant's ignorance of the law,
duress, and counsel's failure to advise the Applicant of his defense,
constitutional right to trial, or the nature of the charge.

4. That the Applicant did not have an interpreter to explain the nature
of the charge against him, his constitutional right to a jury trial, a
Gefense, or of the exposure of time and consequence of the plea. If the
Applicant had been advised in a manner that he could understand, hc‘*’uo-ﬁ have

insisted on going to trial. 3

vy

S. That the Applicant's state and federal constitutional f:;igh
violated as a result of the foregoing. o

!
rn
-~

22 21 Hd &1 2 AOM

Dated Noveaber 4 , 2016

Ridgeland, south Carolina
Respectfully submitted,
Yoo s ‘QDRX( g L
Francisco Roberto Rodr:i%uez
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

2016-CP-42- 155

County of _ SPARTANBURG

Full name and prison number (if any) of Applicani

APPLICATION FOR

State of South Carolina POST-CONVICTION RELIEF

B S S

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwnitten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may fumish his ans wer tomd
particular question on the reverse side of the page or on an additional page. Applicant shall make"Tear &=
which question any such continued answer refess. =

1 ACH

- ‘ i

Since every application must be sworn under oath, any false statement of a material fact l‘@gem

may serve as the basis of prosecution and conviction for perjury.  Applicants should, therefore, excrmse
care to assure that all answers are true and correct. o

o

ZI Hd

[f the application is taken in forma pauperis, it shall include an affidavit {attached at the bﬁﬁ( ofny
the form) setting forth information which establishes that applicant will be unable to pay the fees and N
costs of the proceedings. When the application is completed, the original shall be mailed 1o the Clerk of
Count for the County in which the applicant was convicted.

1 };Iggggfdctcmion RIDGELAND CORR. INST., P.O. BOX €089, RIDGELAND, S.C.

2. Name and location of Court which imposed sentence GENERAL SESSIONS, SEVEWTH

JUDICIAL CIRCUIT

3. Name(s) of co-defendant(s) (if any)

4, The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
(a) 15-G5-42-3397, CSC 3rd DEGREE WITH A MINCR

(b)
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9

(d)

1.

1.

{c)

The date upon which sentence was imposed and the terms of the sentence:
(a) FIFTEEN YEARS

(b}
(c)

Check whether a finding of guilty was made:

(a)  after a plea of guilty %%%eeeeerne

(b) after a plea of not guilty

{c) after a ptea of nolo contendere

Di%ou appeal from the judgment of conviction or the impeosition of sentence?

If you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:
1.
1. —
= =2
i e
==
. , o o
(b) the resuit in each such Court to which you appealed: e
i LSRR o8
|
P
il. >
[ -l
i —_—
1. =
[
e N
{c) the date of each such result: R

ni.

if known, citations of any written opinion or orders entered pursuant ta such
results:

I

If you answered "no” to (7), state your reasons for not so appealing:
(a) INEFFECTIVE ASSISTANCE OF COUMSEL

(b)




12.
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(c)

State concisely the grounds on which you base your allegation that you arc being held in

custody unlawfully:

(a) INEFPECTIVE ASSISTANCE _or COUNSEL
(b) INVOLURTARY AMD UNINTELLIGENT PLEA

(c) STATE AND FEDERAL CONSTITUTIONAL VIOLATIONS

State conciscly and in the same order the facts which support each of the grounds set out

in (10):

(a) : -

(b) SEE APPENDAGE

) _ el
Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? N

(b) any petition in State or Fedcral Courts for habcas corpus or post-convictions

relicf? NO .
L =
(c) any petition in the United States Supreme Court for certiorari other than‘j’getit@s, .
. ) ) s oo T
if any, atready specified in (8)? NO 2 = .
HEET N

(d) any other petitions, motions or applications in this or any other Court? N® ™~

.

id

If you answered "yes” to any part of (12), list with respect to each petition, moti@ or 2=
application: T

-

YARTA

(a) the specific nature thereof

1.

1,

Wi

v,

{(b) the name and location of the Court in which each was tiled:
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(c) the disposition thereof:

(d) the date of each such disposition:

V.
(e) il known, citations of any written opinions or orders entered pursuant to each such
disposition:
. A
: . =B -
I. = = -
2 o=
I e
i o
111, ] —
=
v. _ ) >
14, Has any ground set forth in (10) been previously presented to this or any other Caurt, ¥
A
State or Federal, in any petition, motion or application which you have filed? ra
NO
15. If you answered “yes” to (14) identify:
(a) which grounds have been presented:
i.
i1
iil. o _ _
(b} the proceedings in which each ground was raised:

Rewvised 32003




If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

S.C. CODE SECTION 17-27-20, ET SEO.

(a) _
(b)’ THIS 1S PROCEDURAL EXBAUSTION
) —
Were you represented by an attorney at any time during the course of:
{(a) your arraignment and plea? YES i
(b) your trial, 1f any?
(c) your sentencing? YES
(d) your appeal, if any, from the judgment of conviction or the imposition of
sentence?
(e) preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? -~ =
=
b ==
- =
If you answered "yes"” to one or more parts of (17), list: T o
(a) the name and address of each attorney who represented you: f: -
i WA o =
' o -
m
o
i ) o
1.
{b) the proceedings at which each such attormey represented you:

1.

Revised 3/2003
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19. State clearly the relief you seek in filing this application:
VACATION OF THE CONVICTION AND SENTENCE

20. Are you now under sentence from any other court that you have not challenged?
NO

STATE OF SOUTH CARCLINA )
)] VERIFICATION

County of SPARTANBURG )

I FRANCISCO ROBERTO RODRIGUEZ

, being duly swom
upon my oath, depose and say that I have subscribed to the foregoing application; that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or,

correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. o)

o
s

Yo CiSto Ra&\o}qz

i Hd i 1¢ hOK 3102

TOVIR

SWORN to ang subscribed before me this l -

dV‘ oU ~ , ;0/(‘; _
Ay / (L.S)
J

Notary Public

HE
A
-

2

My Commission Expires: //q ¢ ,,2(; J{d/" {

Revised 3/2003




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

FRANCISCO ROBERTO RODRIGUEZ

I, , hereby apply for leave 1o
proceed in this action without prepayment of fees or costs or secunty therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

(1) am the applicant in this action and I believe 1 am entitied to redress.

(2) Because of my poverty I am unable to pay the costs of said proceeding or give
security thereof.

pﬂﬂcmco @xoéﬁ\q weL

Appiican: s

SWORN or affirmed to fnd subscribed before me this

day of A QU - : ,Aﬁi/é
Moy LWL =
Notary Public e
/ | s 5
My Commission Expires: //Aq % ,{’& A2 { s =
¥ ( P i ™o
rr:; ——
T e
L=
— i3
NS

Rewvised 372003

33
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Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE SEVENTIH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
) - J £
Francisco Rodriguez, #367766. ) Case No.: 2016-CP-42-4153 & I I,
) S5 & oL
Applicant, ) e r“l" N
) RETURN @
\ ) 5 2
State of South Carolina, ) - @
) ~ &
)
)

Respondent, making its Return to the Application tfor Post-Conviction Relief ("PCR") filed

on November 21. 2016, would respectfully show this Court:
L.

Applicant is presently confined in the South Carolina Department of Corrections pursuant 10
orders of commitment of the Spartanburg County Clerk of Court. In August 2015, the Spartanburg
County Grand Jury indicted Applicant for criminal sexual conduct ("CSC™) with a minor, third
degrec (2015-GS-42-3397). Applicant was also charged with criminal sexual cenduct with a minor,
first degree, but that charge was dismissed pursuant to Applicant’s agreement to plead guilty on the
third degree charge. Joscph R. Baldwin, Esquire, represented Applicant, Assistant Solicitor Lindsey
H. Overby prosceuted the case. On April 12, 2016, Applicant pled nolo contendere pursuant to
Alford' to CSC with a minor, third degree before the Honorable R. Keith Kelly. Judge Kelly
sentenced Applicant to imprisonment for fifieen years and required him to register as a sex offender.

Applicant did not appeal his conviction or plea.

| North Carolina v. Alford. 400 U.S. 25 (1970).

lof 7



In his application for post-conviction relief, Applicant alleges that he is being held in

11.

custody unlawfully for the following reasons:

L.

Ineffective Assistance of Counsel — Involuntary Guilty Plea

a,

“Counsel’s representation fell below an objective standard of
reasonableness before and during the plea proceeding, which
prejudiced the Applicant. As a result, Applicant entered an
unintelligent and involuntary plea, which if not induced by
Counsel, the Applicant would have insisted on going to trial.”

“The Applicant did not receive any disclosure from the
prosecution, or his counscl, and this caused the entering of an
unintelligent and involuntary plea. If disclosure would have
been provided, the Applicant would have insisted on going to
trial.”

“The plea was induced by Applicant’s ignorance of the law,
duress, and Counsel’s failure to advise the Applicant of his
defense. constitutional right to trial, or the nature of 1he
charge.”

“The Applicant did not have an interpreter to explain the
nature of the charge against him, his Constitutional right to a
jury trial, a defense, or of the exposure of time and
consequence of the plea.”

“If the Applicant had been advised in a manner that he could
understand, he would have insisted on going to trial.”

“Applicant’s state and federal Constitutional rights were
violated as a result of the foregoing.”

35

Attached to this Return and incorporated by reference are the records of the Spartanburg

County Clerk of Court regarding the subject conviction, Applicant’s records from the South Carolina

Department of Corrections, the plea transeript, and the application. Respondent reserves the right to

amend this Return upon receipt of any relevant materials.

20f7



36

1.

Respondent submits Applicant’s allegations of ineffective assistance of counsel are without
merit. In a PCR action, Applicant bears the burden of proving the allegations in his application.
Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective
assistance of counsel as a ground for relief, Applicant must prove that “counsel's conduct so
undermined the proper functioning of the adversarial process that [it| cannot be relied upon as having

produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 442,334

S.E.2d at 814,
In evaluating allegations of ineffective assistance of counsel, the reviewing court applies the

two-pronged test outlined in Strickland v. Washington. 466 U.S. 668. First, Applicant must prove

that counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115,117, 386 S.E.2d 624,
625 (1989). Under this prong. the court measures an attorney’s performance by its “reasonableness
under prevailing professional norms.”™ Cherry, 300 S.C. at 117, 386 S.E.2d at 625 {quoting
Sirickland, 466 U.S. at 690). The proper measure of performance is whether the attorney provided
representation within the range of competence required in criminal cascs. Butler, 286 §.C. at 442,
334 S.5.2d at 814, “Counsel is strongly presumed to have rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickland, 466
U.S. at 690). The Applicant must overcome this presumption 1o reccive relief. Cherry, 300 8.C. at
118,386 S.E.2d at 625. Second, counsel's deficient performance must have prejudiced the Applicant
such that “there is a reasonable probability that. but for counsel's unprofessional errors, the result of
the proceeding would have been different.” Cherry, 300 8.C. at 117-18, 386 S.E.2d at 625. With

respect to guilty plea counsel, Applicant must show that there is a reasonable probability that, but for

Jof7
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counscl's alleged crrors, he would not have pleaded guilty and would have insisied on going to trial.
Hill v. Lockhart, 474 U.S. 52, 106 (1985).

Respondent submits Applicant can satisfy neither requirement of the Strickland test,
However, the allegation of ineffective assistance of counsel probably raises questions of fact that the
record does not conclusively refute. Accordingly. Respondent requests an cvidentiary hearing to fully

rosolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

1V,

Applicant also asserts his plea was involuntary. In PCR cascs, an applicant asserting a
constitutional violation must frame the issuc as onc of ineffective assistance of counsel. Al-Shabazz
v. State, 338 S.C. 354, 363-64. 527 S.E.2d 742, 747 (2000) (citations omitted). An applicant who
pleads guilty on the advice of counsel may collaterally attack the plea only by showing (1) counsel
was ineffective and (2) there is a reasonable probability that but for counsel's errors, the defendant

would not have pled guilty and would have insisted on going to trial. Roscoe v, State, 345 S.C. 16,

20. 546 S.E.2d 417, 419 (2001). An applicant alleging his guilty plea was induced by ineffective
assistance of counsel must prove counsel's advice was not “within the competence demanded of

attorneys in criminal cases.” Hill v. Lockhart, 474 U.S. 52, 56 (1 985). Further, “[t]hat a guilty plea

must be intelligently made is not a requirement that all advice offered by the defendant's lawyer

withstand retrospective examination in a post-conviction hearing.” McMann v. Richardson, 397 U.S.

759, 770 (1970). Rather, “whether a plea of guilty is unintelligent . .. depends as an initial matter,
not on whether a court would retrospectively consider counsel's advice to be right or wrong, but on
whether that advice was within the range of competence demanded of attorneys in criminal cascs.”

Id. a1 771.

Jof7?
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The record must establish the defendant had a full understanding of the conscquences of his
plea and the charges against him, Dalton v, State. 376 S.C. 130, 138, 634 S.E.2d 870, 874 (Ct. App.

2007) (citing Boykin v. Alabama, 395 U.S. 238,242 (1 969)). A defendant's knowing and voluntary

waiver of statutory or constitutional rights must be established by a complele record, and “may be
accomplished by colloquy between the court and detendant, between the court and defendant's
counsel. or both.” Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000) {citing State v. Ray,
310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993)). Further, "|a] guiity plea is a solemn, judicial
admission of the truth of the charges™ against the applicant; thus, a criminal inmate's right to contest

the validity of such a plea is usually, but not invariably, foreclosed. Dalton, at 137-38, 654 S.E.2d at

874 (citing Blackledge v. Allison, 431 U.S. 63 (1977)). Thercfore, admissions “made during a guilty
plea should be considered conclusive unless [an applicant] presents valid reasons why he should be

allowed to depart from the truth of his statements.” Id. (citing Crawford v. United States, 519 F.2d

347 (4th Cir. 1975); Edmonds v. Lewds, 546 I.2d 566 (4th Cir. 1976)). “In considering an allegation

on PCR that a guilty plea was based on inaccurate advice of counsel, the transcript of the guilty plea
hearing will be considered to determine whether any possible error by counsel was cured by the
information conveyed at the plea hearing.” Id. at 138-39, 654 S.E.2d at 874 (citing Wolfe v. State,
326 S.C. 158, 1653, 485 S.E.2d 367, 370 (1997)).

Respondent submits the record fully supports the knowing and voluntary naturc of
Applicant’s plea. This includes the fact that the guilty plea transcript clearly reveals the presence of
a sworn interpreter. However, allegations regarding the voluntariness of the plea may raise a
question of fact that is not conclusively refuted by the record. Accordingly, Respondent requests an

cvidentiary hearing to fully resolve this issuc. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247

(1983).
50f7
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V,
Applicant must specify any claims he intends to raise at the PCR ¢videntiary hearing. Any

claims not specifically laid out in this PCR application or in amendments will be opposed by the

State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code of Laws

and Rule 71.1 of the South Carolina Rules of Civil Procedure. Sce also Rules 15(a), SCRCP. All
claims should be made well in advance of the evidentiary hearing. If Applicant has s represented by
an attorney, the attorney, and not Applicant, is the only individual authorized to file amendments to
this application. See Rule 11, SCRCP. Pro se filings will not be considered at the PCR hearing.
Respondent reserves the right to request that any amendments withheld until the last minute be
stricken because of undue prejudice 1o Respondent. See Rule 13(a), SCRCP.

Pursuant 10 § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
formal discovery processes to issue subpoenas or otherwise obtain discovery materials unless granied
lcave from the Court upon a showing of good cause. Furthermore, Respondent requests that all
potential exhibits. witnesses, and materials used 10 produce potential expert witness testimony be
provided 10 Respondent well in advance of the evidentiary hearing. Respondent reserves the right to
request a continuance and oppese witness testimony and exhibits that are withheld until the last

minute resulting in undue prejudice to Respondent.

VL
Fach and cvery allegation contained within the application not expressly admitted. qualified,

or explained in this Return is hereby denied.

6of7
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WHEREFORE, Respondent requests that an evidentiary hearing be held on the claims of

ineffective assistance counsel and involuntary guilty plea.

. 2017

u h} 5

Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT BOLCHOZ
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

VALERIE GARCIA GIOVANOLI

Assislaj\ iﬁmcy Geperal
By: \ l M

ATTORNEYS FOR RESPONDENT

Office of the Atterney General

P.O. Box 11549
Columbia, SC 29211

Telephone: (803) 734-3737 T &= ow
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I
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STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

FRANCISCO ROBERTO RODRIGUEZ,

The Applicant,

vVsS.

THE STATE OF SOUTH CAROLINA,

The State,

IN THE COURT OF
COMMON PLEAS

OF THE SEVENTH
JUDICIAL CIRCUIT

TRANSCRIPT OF RECORD
2016-CP-42-04153

~— ~— ~— — — — — — — — — — — — ~— ~—

B ETFORE:

October 10, 2019
Spartanburg, South Carolina

HONORABLE G. THOMAS COOPER, Judge.

AP PEAaRANTCES

LYDIA ANGELICA HERNANDEZ, ESQUIRE
For The Applicant

JACOB A. ISENBERG, ESQUIRE
For The State
Also present: Julianna Sucuchi,

Interpreter

Julie A. Cendroski,
Circuit Court Reporter
Seventh Judicial Circuit
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By Ms. Isenberg
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By Ms. Hernandez
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By Mr. Isenberg

REDIRECT EXAMINATION
By Ms. Hernandez
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APPLICANT'S EXHIBIT NUMBER 1,

Order of Dismissal
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FRANCISCO ROBERTO RODRIGUEZ VS. STATE OF SOUTH CAROLINA

THE COURT: You may proceed.

MR. ISENBERG: Thank you, Your Honor. The first
case we'll call out is Francisco Rodriguez.

THE COURT: All right.

MR. ISENBERG: And just so you're aware, Your
Honor, I'm not sure how you do things with interpreters,
but Mr. Rodriguez will have an interpreter today.

THE COURT: All right.

THE INTERPRETER: Good morning, Your Honor.

THE COURT: Good morning.

THE INTERPRETER: For the record, Julianna
Sucuchi, Supreme Court certified interpreter.

THE COURT: All right. Raise your right hand.
Do you solemnly swear or affirm that you will accurately
translate all conversation between the State's attorney
general, Mr. Rodriguez's lawyer without omitting
anything and you will directly translate to me as the
words are spoken; is that correct?

THE INTERPRETER: I do, Your Honor.

MS. HERNANDEZ: Good morning, Your Honor.

THE COURT: Good morning.

MS. HERNANDEZ: I will be appearing before you in
court. My name is Lydia Hernandez, I'm the attorney for

Mr. Rodriguez.
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THE COURT: Ms. Hernandez?

MS. HERNANDEZ: Yes, Your Honor.

THE COURT: All right, thank you.

MR. ISENBERG: Your Honor, and I can proceed with
the procedural ---

THE COURT: Sorry?

MR. ISENBERG: I can go ahead and do the
procedural history whenever you're ready.

THE COURT: I'm ready.

MR. ISENBERG: Thank you, Your Honor.

THE COURT: I'd like the packet.

MR. ISENBERG: Yes, sir. (Hands packet to
Court.)

THE COURT: All right. Just do it slowly.

MR. ISENBERG: Yes, sir. I'm gonna go ahead and
apologize for speaking a little too fast. May it please
the Court?

THE COURT: Yes.

MR. ISENBERG: My name is Jake Isenberg and I'm
here with the Attorney General's Office representing the
State. This case i1s Francisco Rodriguez versus The
State of South Carolina. Docket Number 2016-CP-42-4153.

During its Augqust 2015 term, Spartanburg County
Grand Jury indicted applicant for third-degree criminal

sexual conduct with a minor. Applicant was also charged
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with CSC with a minor in the first degree, which was
dismissed in exchange for a plea.

Joseph R. Baldwin ---

THE INTERPRETER: Your Honor?

MR. ISENBERG: -- represented him on this charge.

THE COURT: Hold on.

THE INTERPRETER: Slow down for the interpreter,
please. Let me repeat.

(Pause in proceedings while interpreter speaks in
Spanish to applicant to catch up.)

MR. ISENBERG: Okay. Joseph Baldwin represented
him on this charge. The assistant solicitor, Lindsay
Overby of the Seventh Circuit Solicitor's Office
prosecuted the case.

On April 12th, 2016, he appeared before the
Honorable R. Keith Kelly and pled guilty under

North Carolina versus Alford to lewd act with a minor

under the age of 16. Judge Kelly sentenced him to a
term of imprisonment of 15 years. He did not appeal his
plea or sentence.

On November 21st, 2016, he filed an application
for postconviction relief alleging ineffective
assistance of counsel for failing to provide him with
discovery, failing to advise applicant of his defense,

his right to a jury trial, and the nature of the charge,
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and failing to have an interpreter present to explain
the charges; applicant's constitutional rights, any
defenses, and potential sentences.

Applicant also alleges his plea was involuntary
due to his ---

THE INTERPRETER: Your Honor, one second, please.
The interpreter needs to catch up.

THE COURT: Do your best.

(Pause in proceedings while interpreter speaks in
Spanish to applicant to catch up.)

THE INTERPRETER: Go ahead.

MR. ISENBERG: Applicant also alleged his plea
was involuntary due to his ignorance and due to the
arrest. On January 3rd, respondent met our return
requesting an evidentiary hearing be held.

He's present here today and represented by Lydia
Hernandez. And I'll let her proceed with her case.
Thank you.

MS. HERNANDEZ: Your Honor, may 1t please the
Court?

THE COURT: Yes, ma'am.

MS. HERNANDEZ: The allocation presented on the
application by the applicant is what we're going to
present today 1s just as he described it, Your Honor.

THE COURT: All right.
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

stand.

Bible,

affirm

MS. HERNANDEZ: Can I call my first witness?
THE COURT: Please do.

MS. HERNANDEZ: I call Francisco Rodriguez to the

(Witness comes forward.)

THE COURT: Have him place his left hand on the
raise his right hand. Do you solemnly swear or
you will tell the truth in this hearing?

THE DEFENDANT: Yes, sir.

THE COURT: Be seated.

FRANCISCO R. RODRIGUEZ,

having been duly sworn, testified as follows:

BY MS.

A.

Q.

relief

A.

Q.

DIRECT EXAMINATION
HERNANDEZ :
Good morning, Mr. Rodriguez.
Good morning.
Do you understand why we're here today?
Yes.
Is that because we're here on your postconviction
hearing?
Yes.

Do you understand what will happen if this relief

is granted?

A.

Q.

Yes.

What would that be?
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE&9

A. A new trial or a reduction of the time.

Q. Okay. A new trial would happen if this was
granted. Do you understand that?

A. Yes.

Q. Mr. Rodriguez, where are you from originally?

A. From Mexico, Veracruz.

Q. What is your primary language?

A. Only Spanish.

Q. Were you convicted on April 12th of 2015 of lewd

act upon a minor under the age of 16°?

BY MS.

A.

THE INTERPRETER: The name upon a minor?
MS. HERNANDEZ: Lewd act upon a minor.
THE DEFENDANT: Yes, that's how it is.
HERNANDEZ :

What was your sentence?

A maximum sentence of 15 years.

Who represented you on that charge?
Joseph Baldwin.

Thank you. Who hired Mr. Baldwin to represent

My ex-wife retained him.
Is she the one who paid him for his services?

She did start paying the down payment but then

she did not finish paying.

Q.

How much did she pay, do you know?
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

A. At the beginning she told me she had paid her --

paid him 1,000, and then she paid him 1,800.

Q. How soon after Mr. Baldwin was hired you met with
him?
A. A week later he came to see me to tell me he was

representing me.

Q. Did he come alone?

A. Yes, he came alone.

Q. And what language did you and Mr. Baldwin spoke
on that afternoon?

A. In Spanish, the little bit I could understand
because of the little bit he speaks of Spanish.

Q. So Mr. Baldwin does not speak Spanish fluently?

A. Um, a little bit cot [sic], not fluidly.

Q. Did you fully understand your conversation with
Mr. Baldwin?

A. Not everything. He just would come for a few
minutes at a time.

0. On that first meeting, what was the extent of
what you understood of the conversation?

A. Just that he was going to represent me and to
trust that he would help me in my case.

Q. Did Mr. Baldwin give you any papers on that
occasion?

A. He gave me six or eight pages, that was all.
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE§1

Q. Were those documents in English or Spanish?

A. Every one was in English.

Q. Did Mr. Baldwin tell you what was in those
documents?

A. I'm sorry?

Q. Did Mr. Baldwin tell you in Spanish what was
written in those documents?

A. No, not at that moment.

Q. And on any other occasion, he didn't bring them
translated in Spanish for you?

A. No, only in English.

Q. Can you tell me how many times you met with
Mr. Baldwin in total?

A. Three times at the California Avenue and then the
next time I just ask my wife to get rid of him.

Q. So in total how many times did you meet with him?

A. Three times at the California Avenue and perhaps
twice in the Lennon [sic].

Q. In the Annex facility? Is that what you say?

A. In the Annex. That's how 1t 1is.

Q. During those meetings, were you and Mr. Baldwin
alone?

A. Yes.

Q. Did you always try to communicate in Spanish with

each other?
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

A. Yes, that's my only language.

Q. Was there ever an interpreter in any of those
meetings?

A. No.

THE COURT: What was that question?
MS. HERNANDEZ? Excuse me?
THE COURT: Ask that again.

BY MS. HERNANDEZ:

Q. During those meetings, was there ever an
interpreter?

A. No.

Q. What happened on the second time you met with
Mr. Baldwin?

A. Just asked me not to get rid of him, that he
would do what was possible for me. And that the rest of
the money would be paid by my wife by selling a mobile
home.

Q. So you intended to fire Mr. Baldwin on that
occasion, 1is that what you're saying?

A. That's how it is.

Q. But that ended up not happening, right?

A. No. Because he promised me he would work towards
the case duly.

Q. Okay, very well. On that occasion did Mr.

Baldwin give you any more documents?
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE

A. No. At the moment he only had some folders with
him and a DVD.

Q. Did you watch that DVD with Mr. Baldwin?

A. No, never.

Q. Did he tell you what was on the DVD?

A. My wife told me because he lend them to her.

Q. I'm asking you did Mr. Baldwin tell you what was
on the DVD?

A. He -- she -- he Jjust told me that it was the
testimony of the girl.

Q. You mean the girl that was accusing you of that
crime?

A. That's how it is.

Q. On any of the other occasions you met with
Mr. Baldwin did you see that DVD?

A. No. Because he came to see me, let's say the
first time, it was a year after.

Q. Okay. Let's not get ahead. I'm gonna ask you
about each time he came to see you, so...

So you told me that another occasion you spoke
about the payment; is that correct? That your wife was
gonna pay with the sale of a mobile home; is that
correct.

A. That's how it is.

Q. Those three visits when you were housed in the
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

detention center in Spartanburg at the Carolina Avenue,
right? Carolina Avenue([sic].

A. That's how it is.

Q. And you're telling me that the fourth and fifth
time you met with him you were already transferred to
the Annex facility; is that correct?

A. Yes, that's how it is.

Q. Once you were transferred to the Annex, how long
a time had occurred since you had been incarcerated?

A. Perhaps 12 months, a year.

Q. Did you still think that Mr. Baldwin represented
you on this case?

A. No. Because I had already written asking for the
petition of the public defender.

Q. You're saying that there's a kiosk in the
facility where you could write to request an attorney
from the public defender's office; is that correct?

A. That's 1it.

Q. And what happened? You wrote to them and what
did they write back?

A. They told me that they couldn't assign me a
public defender because Mr. Baldwin was still
representing me. It showed that he was still
representing me.

Q. During your stay at the Annex, you stated that
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE§5

you met with him twice, right?

A. That's it, at the library.

Q. Was he coming to see you?

A. The last occasion, those occasions, yes.

Q. Okay. And what did you talk about on those
meetings?

A. He asked me, he said we read this book very short
time.

Q. During the wvisit, did he bring you the discovery
or the DVDs or any of this in your case?

A. No.

Q. So you're saying that you never went over all the
evidence in your case with Mr. Baldwin; 1is that correct?

A. No, I did not see it.

Q. Isn't it true that when the police came to your
house they confiscated many equipment containing
cameras, DVD's, videos, computers, things of that
nature?

A. That's it, they did confiscate all of that.

Q. Did Mr. Baldwin ever tell you what happened with
those or what did they find in those?

A. He told me they didn't find the evidence and I
asked him to return it back to me.

Q. Did they return it back to you?

A. No. He promised me he would return them to the
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

person I named as my represented [sic], my ex-wife.
Q. During those meetings that you had with
Mr. Baldwin, Mr. Baldwin -- and I know the conversation
was not very fluent but did you ever tell him to
investigate any matters for you?
A. Yes. I ask him to interview my wife and probably
a friend of mine, Louis.
Q. And you told him to interview your wife and
Mr. Sanchez because they could testify to what?
A. My wife because she was the babysitter and
the ---
THE COURT: She was what?
THE INTERPRETER: The babysitter.
THE COURT: Okay.
THE INTERPRETER: And when the investigators
interviewed her, they said that she left her alone and
that's not true.

MS. HERNANDEZ: Just allow her to interpret,

please.

THE INTERPRETER: (Speaks in Spanish.) I'm so
sorry, Your Honor. The interpreter was speaking in
Spanish.

And only in one occasion when the girl was crying
because she wanted to go with my son, 6 years old, and a

friend, 11 years old, to go with me to cut Louis' lawn
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE§7

at his house. And when we arrived to Louis' house, he
was coming, he opened the door and the kids went to play
at the pool and I went to mow the vyard.

BY MS. HERNANDEZ:

Q. So to resume what you said, your wife could
testify that you were never left alone with the girl
that was accusing you; is that correct?

A. That's 1it.

Q. And this person, Louis Sanchez, was a friend or
the person who called you to come and cut his lawn and
he knows that when you were there, the girl was there,
and two other kids were there and you were never alone
with the girl also; is that correct?

A. That's 1it. That's correct.

Q. Was there anything else that you asked him to
investigate?

A. During those months that things was happening it
was because my wife volunteer to take care of the girl
because she was being left home alone. She only watch
her for three months, and during those three months
vacations happened and she was sent to Mexico. When she
returned, she came back pretty rebellious because her
stepbrothers did not treat her well.

Q. So you asked him to investigate that for you; is

that correct?
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

18

A. That's 1it. I asked him to investigate.

Q. Do you know if he investigated those things for
you?
A. No. I don't think so because when he came I

would ask him and said, no, he would do it because he
had the way to find out if she left the country.

Q. So he never told you the result of any
investigation; is that correct?

A. That's correct.

Q. During the wvisits that Mr. Baldwin had with you,
did he ever tell you that there was an offer from the
solicitor?

A. Yes. After I wrote at the kiosk he came on
February 8th to drop off the offered paperwork.

Q. Was that paper in Spanish?

A. No.

Q. Did you understand what the papers said?

A. No.

Q. Did Mr. Baldwin tell you what the paper said in
Spanish?

A. No.

Q. Before you went to the court did you know what
the offer was for your case?

A. I just got me an English dictionary and it said

third degree.
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE§9

Q. Did it mention a possible penalty?

A. In the paper he brought me about sentencing we
did discuss the equivalent of the charge.

Q. And what was that?

A. He said it was equivalent to 15 years, but he
would do whatever was possible to reduce the time or get
me served time.

Q. Okay. And your conversation for Mr. Baldwin, did
he tell you that you were gonna plead to what is called
an Alford plea?

A. No.

Q. He did not explain to you what Alford was?

A. No.

Q. On the day of the hearing, did you know what you
were going to the court for?

A. No, not exactly.

Q. What did you think you were doing over there?

A. Well, I thought it was going to be a trial. I
asked witnesses to come.

Q. Isn't it true that your father came from Mexico
because you told him that you were gonna have a trial on
that day?

A. Yes. He came from Mexico and finished paying Mr.
Baldwin.

Q. Okay. On the day of the hearing, did Mr. Baldwin
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

20

give you any documentation?
A. No.
MS. HERNANDEZ: Your Honor, may I approach the
witness?
THE COURT: Yes.
BY MS. HERNANDEZ:
Q. Do you recognize this paper?
A. Yes. It is the paper that I got five minutes
before -- 5, 10, 15 minutes before the hearing.
Q. And can you tell me what this paper says?
A. I don't know how to speak. I don't know how to
read English.
THE COURT: What is 1it?
MS. HERNANDEZ: It is under the PCR, sir.
THE COURT: Okay. All right.
BY MS. HERNANDEZ:
Q. Do you recognize your signature on that paper?
A. Yes.
Q. And did you sign that on that day?
A. Yes.
Q. And do you see this word over here?
A. Yes, Alford.
Q. And we spoke before about the Alford pleas,
right?

A. That's correct.
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDng

Q. And you told me that you didn't know before what
that was, right?

A. No. That's why during the court I interrupted
the hearing to ask him what it was.

Q. Okay. When did Mr. Baldwin tell you what an
Alford plea was?

A. He didn't explain it to me. He just said to
accept it.

Q. Today can you tell me what an Alford plea 1is?

A. I studied a little bit at the prison's library.
And I have some notion that it says that I'm pleading
guilty due to the weight of the evidence, but I don't
acknowledge being guilty.

Q. Did you and I also discuss the Alford plea?

THE INTERPRETER: I'm sorry, can you repeat that
for the interpreter?

MS. HERNANDEZ: Yes. Did you and I also discuss
the Alford plea?

THE DEFENDANT: Yes.
BY MS. HERNANDEZ:

Q. Wasn't it difficult for me to explain to you what
it actually was?

A. Yes. Very difficult because I am pleading and at
the same time I am not.

Q. And the conversations that you and I had, we had
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

22

them in Spanish; is that correct?

A. That's 1it.

Q. And did I tell you to that Spanish was my native
language also?

A. That's 1it.

Q. And you also know that I am from Mexico, right?

A. That's 1it.

Q. So our language is pretty much equal?

THE INTERPRETER: Your Honor, the interpreter is
going to clarify the words iwual igual the same.

MS. HERNANDEZ: Thank you.
BY MS. HERNANDEZ:

Q. And even though we speak Spanish fluently and is
our native language, we still had hard time for you to
understand what an Alford plea was; is that correct?

A. Yes. I found it to be controversial.

Q. You're right about that. It's a hard concept to
grasp. So much so that even when I explained it to you
in your mother tongue you still went to the library to
look it up, correct?

A. That's 1it.

Q. Okay. During the hearing did the judge ever ask
you if you wanted to speak to the lawyer?

A. Yes.

MS. HERNANDEZ: Your Honor, I'm referring to the
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE?3

transcript of the pleading -- of the plea date. Line 10
on page 7.

On that page the judge asked you, do you want to
talk to your lawyer. And there is a pause where the
court reporter says that the defendant is speaking with
his lawyer. And that is right after the Court asked you
or said to you, you have certain rights. On line 3:

All right.

You have certain rights you must waive and give
up to plead guilty or to plead under Alford. You have a
right -- sorry.

(Pause for interpreting.)

You must waive and give up to plead guilty or to
plead under Alford.

He also said: You have a right to remain silent
under the state and federal constitution. Do you give

up that right?

And on line number 7 your response was: When,
now?

The Court response: Will you give up that right?
Yes?

And your response was: Well...

And there's a pause there. And that's when he
asked you if you wanted to talk to your lawyer. It says

you were speaking to your lawyer.
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

When you were speaking to your lawyer, the
interpreter was translating what you were talking about?

A. No.

Q. Also the judge on line 23 1is asking you if you
are giving up your right also to present any witnesses
in your favor.

And your answer on line 23: Is witnesses in
favor or against me?

And there's another pause where you speak to your
lawyer. That'd be another talk. Were you speaking in
Spanish to your lawyer?

A. At that moment I asked him why was I giving up

two of my witnesses if they were present?

Q. And what was Mr. Baldwin's answer?
A. He just said to say yes to continue on.
Q. On page number 8 there's a third pause in the
record.
On line 2 the court asked you again: You don't

give up that right?
And you -- and Mr. Baldwin says: No, he...
There's a pause and then there's another
conversation between you and Mr. Baldwin. That's a
third conversation you had in front of the judge with
your lawyer and after that you answer yes. Why did you

answer yes again?
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDE?5

THE INTERPRETER: Why or when?

MS. HERNANDEZ: Why.

THE DEFENDANT: He told me to answer yes or to
continue.

BY MR. HERNANDEZ:
Q. Okay. On that same page ---

THE INTERPRETER: Your Honor, hold on. The
interpreter is going to clarify. The interpreter did
clarify he did answer yes to continue.

BY MS. HERNANDEZ:
Q. On the same page 8 and line 10 the judge asked
you: Okay, sir, did you offer to plead under

North Carolina versus Alford?

You have another conversation with your lawyer

there. You don't answer right away, why?
A. Because at that moment I wanted to clarify the
meaning of Alford. I wanted him to explain it to me.

Q. And did he explain it to you at that time?

A. No.

Q. So then why did you answer yes?

A. To continue on with the hearing.

Q. Okay. Going on in the transcript on page number

9, the judge is asking you if Mr. Baldwin has done
everything he can do for you and there is a big pause

before you answer. And then you answer maybe and then
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

there's another pause. Why did you have to say that
there?

A. Because as I said at the beginning he never
brought me the investigations I asked for.

Q. Okay. And so the judge says: Do you want -- do
you know of anything you would like him to do that he
had refused to do?

And you said exactly what you're telling me. I
asked him to investigate.

THE INTERPRETER: And you asked him to
investigate?

MS. HERNANDEZ: And you answer. I asked him to
investigate that the victim went to Mexico with someone
that wasn't her parents. She went and came back during
the month that they are saying, so I asked them to
investigate it.

And the Court is asking you if he did do that.
And you said, I don't know. And the Court asked you
again, well, ask him.

So there's another pause where you're speaking to
your attorney. This is the fifth time that the hearing
is interrupted because you need to speak to an attorney
about what you're doing, right?

A. (No response.)

BY MS. HERNANDEZ:
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEQ?

Q. And the Court asked you again whether you know
whether he did or not. And on page 10, line 1 you said
I don't know again.

The judge then said: Okay, Mr. Baldwin, you want
to, you want to sit him down and talk to him for a
minute or something?

Mr. Baldwin's response: Yes, Your Honor, I'll,
I'll try to do that. The problem is they make this
indictment so broad and he wants to take it literally.
I'll talk to him for a minute. And that is the sixth
interruption. Do you hear it?

This interruption lasted for three minutes, from
11:22 to 11:25. What did you talk to him about?

A. At that moment I asked him if he had done the
investigations and if he had interviewed the witnesses I
had asked him to. And since I saw he just had a yellow
note pad with the names of my dad and friends, I noticed
he didn't bring with him any evidence to my favor. So
at that moment I was just thinking for the hearing to
finish. But he told me, no, the moment will come for me
to present your defense.

Q. So even when you asked him to stop, he said let's
continue, I'm gonna have a chance to defend you later
on; 1is that correct?

A. That's 1it.
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DIRECT EXAMINATION OF FRANCISCO RODRIGUEZ BY MS. HERNANDEZ

Q. So when the Court goes back on the record, then
you answered yes, he answered the gquestions. Why did
you say yes again?

A. Because the attorney said to say yes to continue
on.

Q. Okay. So on page 13 on line 23, the judge asked
you: And you've already told me you believe that if she
did that, that the jury will in all likelihood convict

you; 1s that true?

A. Correct.
Q. And on that occasion there's another pause where
you're talking to your attorney. This is the seventh

time you had to talk to your attorney at that hearing;
is that right?

A. (No response.)

Q. And your response was: They didn't find
anything, they took my computer.

And they yet again one more pause for you to talk
to your attorney. This is the eighth time you had to
talk to your attorney during a plea hearing; is that
correct?

A. Yes, that's 1it.
Q. When you finish speaking to your attorney you
answer yes. Why did you do that?

A. When they just ask me if the prosecutor took the
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evidence to the Jjuror, I wanted to ask what evidence do
they have about me if I wasn't ever brought to the
police hearing of the girl or my witnesses.

Q. And what did he say?

A. And he said: Don't worry, say yes, we'll
continue.

Q. It sounds to me like through the whole plea
hearing you were confused about what was going on; is
that correct?

A. Yes.

Q. Did you actually know what was going on in that
hearing?

A. The truth? No.

Q. Did you understand what the judge told you, that
he could sentence you up to 15 years?

A. The judge said it from the beginning. He read
it, the charge. And the sentence it could apply.

Q. At that moment, even though he said that, did you
think you were gonna get 15 years as the sentence?

A. I didn't even pay attention to the judge. I Jjust
wanted to clarify that the dates were not correct.

Q. Okay. Yes. On the transcript you clarified that
for the judge or tried to clarify that the allegations
were only for three months, not the whole two years. In

your conversations with Mr. Baldwin, did he ever say
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you're gonna get the maximum 15 years if we plead or did

he promise you anything different?

A. He told me it could be less because there were no
evidences against me. And the only witness was the
girl.

Q. In the conversations that you had with Mr.

Baldwin and what you understood of them, did you ever
talk about that when you're sentenced you will be placed
on the sexual offender's registry?

A. No, he did not explain it to me.

Q. Not even at that time of the hearing?

A. No.

Q. At the time of the plea when they sentenced you,
did you know what the sexual offender registry was?

A. No.

Q. Do you know now what that entails?

A. Yes. That you lose a lot of privileges in the
schools with your children.

Q. Anything else?

A. Schools, parks, all of that now I avoid.

Q. Did Mr. Baldwin know that you were originally
from Mexico?

A. Yes.

Q. Did Mr. Baldwin know your legal status in the

United States?
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A. Probably.
Q. You never spoke about that?
A. He just told me that it would be possible for me

to be deported.

Q. So when -- when did he say that?
A. During the wvisit at the Annex.
Q. Was that when he was explaining to you about the

plea deal?

A. Yes.

Q. And did he tell you that a sexual crime against a
minor is considered, as far as immigration is concerned,
a crime involving moral turpitude?

THE INTERPRETER: (Indicating.)
BY MS. HERNANDEZ:

Q. A crime involving moral turpitude.

A. No.

Q. And did he tell you by pleading guilty to this
charge you will be banned completely from ever reporting
legal status in the United States?

A. No, he did not explain it to me.

Q. Did Mr. Baldwin know that you have children?

A. Yes.
Q. And your children are United States citizens?
A. Yes.

Q. And did he ever explain -- did Mr. Baldwin ever
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explain to you that if you were deported you could never
come back and be with your children or raise your
children?

A. No, he didn't explain it to me.

Q. After the beginning of the hearing and the plea

went on, did Mr. Baldwin file a notice of appeal in your

case?
A. No.
Q. Did Mr. Baldwin ever visit you again in jail?
A. No. After the hearing was over and I was

sentenced, after it all was over, my dad was present and
Robert, who is here, he told them that there was nothing
else to do; that I already had pled guilty, that there
was nothing else to do.

Q. So you had no contact about this case with Mr.
Baldwin ever again?

A. No. I was taken to pod six. I called my parents
for them to hire another attorney and to appeal. The
following morning I was taken to Columbia and I was
locked in Columbia.

Q. Okay. But you did not see him again? That's
what I'm asking.

A. Not anymore.

Q. Okay. Did you ever see him again? Not for this

case but anywhere else?
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A. No. No more. Only seven or eight months later.
Q. Where did you see him?
A. He was representing my wife to remove my legal

custody of the children. And I had three hearings at
family court.

Q. Just a second, please. Let him look at this.

Your Honor, may I approach the witness?
THE COURT: (Nods head up and down.)

BY MS. HERNANDEZ:

Q. So you're saying you were involved with your wife
in a Family Court case?

A. That's 1it.

Q. And you said that was seven months after this
happened?

A. Perhaps a little bit later.

Q. Okay. Mr. Baldwin was then representing your
wife against you in that case?

A. That's 1it.

Q. Is this your name over here as the defendant on
this order?

A. That's 1it.

Q. And did Mr. Baldwin represent your wife
throughout the whole case?

A. In the three first hearings he represented her

until Judge Karen fired him because I said that it --
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there was conflict of interest.

MS. HERNANDEZ: Your Honor, at this time I would
like to introduce the order of removal of Mr. Baldwin
for the 2017-DR-42-0459 case.

THE COURT: What is it, termination of parental
rights?

MS. HERNANDEZ: It was -- 1t is the custody
battle, Your Honor.

THE COURT: Oh, custody.

MR. ISENBERG: Your Honor?

MS. HERNANDEZ: Court visitation.

MR. ISENBERG: For the record, at the very least,
I'm gonna have to object to this for, number one, the
relevance. This is something that happened way after
his plea hearing; therefore, it has nothing to do with
whether or not his plea was involved or whether his
counsel was effective in his criminal case.

THE COURT: I understand.

MS. HERNANDEZ: Your Honor ---

THE COURT: I'll let her make a record.

MS. HERNANDEZ: Thank you.

(Applicant's Exhibit Number 1, Order of Removal,
was marked for identification.)

(Applicant's Exhibit Number 1 was entered into

the record.)
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BY MS. HERNANDEZ:
Q. Were you representing yourself on that hearing?
A. That's 1it.
Q. Did you ever have a lawyer?
MR. ISENBERG: Your Honor, I'm just gonna have to
object to this line of gquestioning.
THE COURT: I sustain all that. That is ---
MS. HERNANDEZ: Yes, thank you, Your Honor.
THE COURT: All right. Sustain the objection.
MS. HERNANDEZ: Thank you, Your Honor.
MR. ISENBERG: Thank you, Your Honor.
BY MS. HERNANDEZ:
Q. On the day of the plea, did you freely plead
guilty to an Alford plea?
A. No.
Q. Did you make an intelligent decision on that day
to plead to an Alford plea?
A. No. Because the first time I heard that plea
through the prosecutor's voice.
Q. Did you feel under duress to plead to an Alford
plea on that day?
A. Yes.
Q. If it wasn't for Mr. Baldwin telling you to go
ahead and go on through the full eight interruptions,

would you have gone on with that plea?
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A. No.
Q. Would you have gone to trial on this case
instead?
A. Yes.
Q. In fact, on that day you thought you were going
to a trial; 1is that correct?
A. Yes. Because the judge said if I wanted to go to
trial the jurors were there.
MS. HERNANDEZ: No more questions, Your Honor.
MR. ISENBERG: May it please the Court?
THE COURT: Cross-examination.
THE INTERPRETER: Your Honor, how long have we
been going?
THE COURT: An hour and 15 minutes.
THE INTERPRETER: The interpreter is going to ask
for a five or ten-minute break.
THE COURT: All right.
THE INTERPRETER: Thank you.
THE COURT: All right. Take a ten-minute break.
(Witness leaves witness stand.)
(A recess was had from 10:46 a.m. - 10:59 a.m.)
THE COURT: Okay. Let's proceed.
MR. ISENBERG: Thank you, Your Honor.
(Witness resumes witness stand.)

May it please the Court?
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BY MR.

Q.

A.

Q.

attorney's communications were in English, correct?

A.

Q.

in Spanish?

A.

I tried to understand him.

Q.

attorney communicated with you in Spanish?

A.

Q.

understand his Spanish?

A.

attention to understand what he was saying.

Q.

what he was saying?

A.

would see him. I saw him with lack of interest and even

yawning.

Q.

THE COURT: Yes, sir.
CROSS-EXAMINATION

ISENBERG:

Good morning, Mr. Rodriguez.

Good morning.

You testified on direct examination that all your

They were in Spanish.

So your attorney's communications with you were

His Spanish is very not that understandable, but

But right now your testimony is that your

That's 1it.

Did you ever tell him that you couldn't

I did not tell him, but I had to pay a lot of

So after paying a lot of attention you understood

Not every time. They were very few minutes I

That's not an answer to my guestion. The
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38

gquestion is, after paying attention, as you previously
testified, were you able to understand his Spanish?

A. Not everything.

Q. Okay. So you weren't able to understand
everything, but you didn't tell him you weren't able to
understand, correct?

A. No, I did not tell him.

Q. Okay. And at your plea hearing you had an
interpreter, correct?

A. That's 1it.

Q. Were you able to understand your interpreter at
the plea hearing?

A. Yes.

Q. Okay. So at your plea hearing do you remember
telling the judge through your interpreter that you
understood why you were there that day?

A. I understood the things that the interpreter was
saying.

THE COURT: Mr. Isenberg, would you clarify on
that very subject whether the interpreter interpreted
the conversation -- the off-the-record conversations he
had with his lawyer during the plea.

MR. ISENBERG: I will have his lawyer testify
about their conversations --

THE COURT: Okay.
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MR. ISENBERG: -—- that occurred off the record.
I do plan to address that.

THE COURT: Yeah, because they're two different
things.

MR. ISENBERG: Yes, Your Honor.

THE COURT: All right.

MR. ISENBERG: Thank you.
BY MR. ISENBERG:

Q. Okay. I'll re-ask. Do you remember telling the
judge you knew what you were doing in court that day?

A. Yes.

Q. Okay. Do you remember telling the Judge that you
wish to give up your right to confront witnesses?

A. After the attorney advise me because I did not
want to give up the right to my witnesses.

Q. So your testimony is that your attorney gave you
advice and you listened to that advice, correct?

A. To say the word say yes, 1it's easy to pronounce
it.

Q. That's not an answer to my guestion. You
testified that your attorney gave you advice and you
listened to that advice, correct?

A. Every interruption was not even for one minute.
The longest interruption in the hearing was maybe three

minutes.
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Q. Okay, we'll move on. Do you remember the
solicitor giving the facts at your plea hearing?

A. Yes.

Q. Do you remember the solicitor saying there was at
least one instance of oral sex that occurred at the
babysitter's home on Cody Street in Spartanburg County?

A. Was the first time I heard it.

0. But you, in fact, heard that?

A. Yes.

Q. And you remember telling the judge that you
thought the solicitor would be able to show that fact to
a jury, correct?

A. Yes, but it was evidence that was never given to
me.

Q. If the evidence was never given to you, why did
you tell the judge you believed the solicitor could
prove that fact to a jury?

A. Because I turned to look at my attorney and he
said to say yes.

Q. Are you alleging that after the judge asked you
this question you turned and talked to your attorney?

A. That's 1it.

Q. Do you understand that this conversation that
you're alleging is not in the record?

A. There was no interruption, I Jjust said I turned
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to look at him and he assented with his head.

Q. So you decide to interrupt eight other times, but
on this occasion you did not decide to interrupt?

A. That's 1it.

Q. Okay. So you're saying that you answered yes to
the question from the judge because your attorney told
you to, correct?

A. That's 1it.

Q. Did you ever answer a gquestion on your own at the
plea hearing without turning to your attorney?

A. No.

Q. Okay. So it was common for you to turn to your
attorney before answering a question?

A. I'm sorry?

Q. I'll withdraw that question.

Do you remember telling the judge that no one
threatened, forced or made you enter into the plea?

A. For, for -- for threat it was in my mind the word
death. And, yes, if it it's equivalent to pressure, I
feel that I was pressured, the attorney was manipulating
me.

Q. So are you now testifying that you were
threatened or pressured to enter into the plea?

A. I didn't say pressured or threatened, I said

manipulated.
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Q. Okay. ©Now, you testified that your attorney did

not sufficiently review discovery with you, correct?

A. Did not review 1t with me.
Q. And you tried to fire him, correct?
A. On the second or third week.

Q. Why did you tell the judge that you were
satisfied with your attorney at your plea hearing?

A. Because before I had interrupted and he had said
to me for him to give the version of the facts.

Q. That's not an answer to my gquestion. Why did you
tell the judge you were satisfied with your attorney?

A. Because the attorney said he was Jjust going to
give the defense to my favor.

Q. Do you remember the Court asking you if there's
anything else you would like your attorney to do?

A. I didn't want to interrupt anymore because the
attorney had said he was just going to give his version.

Q. That does not make any sense. I'm just asking a
yes or no question. Do you remember the judge asking
was there anything else you would like your attorney to
do?

A. I said no.

Q. Okay. Would it surprise you 1if you told the
judge you did not have anything else for the attorney to

do?
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A. It would surprise me? How is that?

Q. Why did you not tell the judge that your attorney
had not reviewed discovery with you?

A. I truly did not have any experience in law, as I
put it on the PCR.

Q. Okay. So you wanted your attorney to review a
DVD with you; is that correct?

A. That's it.

Q. Did you know about the DVD before you pled
guilty?

A. Not exactly.

Q. You knew it existed, correct?
A. It existed because he showed it to my wife.
Q. And your wife told you about it, correct?

A. She told me she saw it.

Q. And that was before your plea hearing?

A. That's 1it.

Q. And yet you didn't raise any issues with the DVD
at your plea hearing, correct?

A. Yes. Because he said there was nothing against
me.

Q. Are you saying that the attorney told you that
the DVD was not evidence against you?

A. No.

Q. So your attorney did tell you that the DVD that
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you reviewed was unfavorable to you?
A. He Jjust left me some papers but did not give me
all the documentation to review with me.

Q. So he never talked to you about the papers he

left you?
A. No.
Q. And those papers were in English?

A. That's 1it.

Q. And you couldn't understand those papers?

A. No.

Q. So you had papers based upon a DVD and you did
not raise any issues with not being able to understand
those papers at your plea hearing, correct?

A. No, not there.

Q. Okay. And you testified on direct examination
that your attorney told you that you could receive 15
years before your plea hearing, right?

A. That's how it is.

Q. And you received 15 years, right?

A. When he told me about that he told me not to
worry because he would either try to reduce the time or
get me to have served time, credit for served time.

Q. So your attorney had conversations with you about
your potential sentence but never had conversations with

you about the discovery?
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A. That's how it is.

Q. And you would like to go back to -- I'm sorry,
I'll withdraw that guestion.

You filed this PCR application to receive lesser
time or go to trial, correct?

A. That's how it is.

Q. Okay. But your attorney talked to you about the
fact that you may be potentially deported upon release
from prison, correct?

A. Told me that there was a possibility that I was
deported.

Q. And you're testifying today that you understood
everything the interpreter told you at the plea hearing,
correct?

A. The woman was a good interpreter, I did
understand her.

Q. So you're testifying that she interpreted
everything the judge said accurately, correct?

A. I understood everything. What I didn't
understand was what was going on in that hearing.

Q. And you remember her interpreting the Jjudge going
over your constitutional rights, correct?

A. Rights for which I interrupted because I didn't
want to give up my witnesses because I thought it was

going to be a trial.
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Q. But you ultimately waived those rights, correct?

A. Yes, after the attorney advised me to do so.

Q. So why are you now alleging that you had no
knowledge of those rights when you entered into a plea?

A. Excuse me?

Q. Why are you alleging that you did not have
knowledge of your constitutional rights when entering
into a plea agreement?

A. I don't have a criminal record. I have never
been in court. I didn't know which one my rights were.

Q. Okay. But the judge also told you that you could
receive 15 years, correct?

A. I did not pay attention. At that moment I just
wanted to clarify the dates that were given.

Q. Okay. But you knew that you could receive 15
years, correct?

A. Yes.

Q. Why are you now alleging that you did not know
how much time you could receive?

A. Because the attorney told me that he was going
get me credit for time served.

MR. ISENBERG: Okay. I have no further questions
for this witness.
THE COURT: Redirect?

MS. HERNANDEZ: Just a few gquestions, Your Honor.
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THE COURT: Yes.
REDIRECT EXAMINATION
BY MS. HERNANDEZ:
Q. During the interruptions in the court hearing,
when you had side conversations with your lawyer, was

the interpreter there interpreting there for both of

you?
A. No.
Q. Was it just you and your attorney speaking in

Spanish?

A. That's how it was.

Q. You ultimately said that you were, yes, you were
happy with the services or satisfied with the services
of your lawyer; 1is that correct?

A. Yes.

Q. But before you did that, you have to have a side
conversation with your lawyer; is that correct?

A. Yes.

Q. When the judge asked you about the evidence and
the likelihood of there be a percent that you could be
convicted, isn't it true that you had another side
conversation with your lawyer right there?

A. Yes.

Q. And after that you still answered: They didn't

find anything, they took my computer.
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A. That's it, vyes.

Q. And there was another time when you spoke to your
lawyer before answering again?

A. A few seconds.

MS. HERNANDEZ: No more questions, Your Honor.

THE COURT: All right.

MR. ISENBERG: Nothing on recross, Your Honor.

THE COURT: All right. Thank you very much.
You're done. Next witness?

MS. HERNANDEZ: No more witnesses, Your Honor.

THE COURT: All right. From the State any
witness?

MR. ISENBERG: Yes, Your Honor. The State would
call Joseph Baldwin.

THE COURT: Come around, Mr. Baldwin.

(Witness comes forward.)

Place your left hand on the Bible and raise your
right hand, please. (Complies.)

Do you solemnly swear or affirm the testimony
you're about to give in this hearing will be the truth,
the whole truth, and nothing but the truth?

THE WITNESS: I do.

THE COURT: All right. Have a seat.

JOSEPH BALDWIN,

having been duly sworn, testified as follows:
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DIRECT EXAMINATION

BY MR. ISENBERG:

Q. Good morning, Mr. Baldwin.

A. Good morning.

Q. How are you doing today?

A. I'd rather be somewhere else, but I'm doing fine.

Q. I get that a lot with PCR witnesses. How long
have you been practicing law?

A. I've actually been a member of the bar since
1986, but I actually only practiced since 2010.

Q. Okay. And how long since 2010 have you been
practicing criminal law?

A. Probably seven or eight years.

0. How many child sex crime cases have you done?

A. I've probably had about five.

Q. Okay. Was Mr. Rodriguez's case your first one?

A. I think I had one or two before.

Q. Okay. And how did you come about representing
Mr. Rodriguez?

THE INTERPRETER: I'm sorry, Your Honor. Do vyou
mind, the solicitor kind of tilting this way so that the
interpreter can hear?

MR. ISENBERG: Sure.

THE INTERPRETER: Thank you.

BY MR. ISENBERG:




90

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

DIRECT EXAMINATION OF JOSEPH BALDWIN BY MR. ISENBERG

Q. How did you come about representing Mr.
Rodriguez?

A. Well, his live-in girlfriend, the mother of his
children came to see me.

Q. Okay. And you're saying after she came to see
you, you began to represent him?

A. I went and talked to him at the jail. At that
time, of course, I didn't know much about his case. I
just knew what she was telling me.

Q. And what did y'all talk about during that first
meeting?

A. Well, just what she knew about the case. I, you
know, I think I read the warrants that he had against
him. And I asked him a little bit about, you know, why
these people would be accusing him of this. What he
knew about it, that type of thing. And I explained to
him that I would be doing what Rule 5 in this case, that
I would be getting the reports and evidence that the
State had and that I would be -- and that I would be
requesting a preliminary hearing. And that I would be
talking to him once I knew a little bit more about,
about the case.

Q. At this meeting did he give you his wversion of
the facts?

A. Yeah. And it was basically that he didn't know
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any, you know, that it was untrue. That he really
didn't know -- the allegations were not true. That the
girl that was accusing him was somebody that his live-in
girlfriend was babysitting.

Q. Did he indicate to you that he had never been

alone with the girl before?

A. I think -- I'm not sure exactly where I learned
that she went to Wal-Mart and this occurred -- the
allegation is that it occurred while his -- the

girlfriend was at Wal-Mart and that he was alone with
her at the time.

Q. Did you talk to her about that allegation?

A. Yes. And he, he did -- he did tell me that he
was alone with her for a very short time. That that
would be, you know, that early on in the investigation,
that's really about the only time he said he was alone
with the girl when she did go to Wal-Mart. Well, he was
never alone with the girl. I think there were always
other people around. There were other children around.

Q. But he indicated to you that at some point his
girlfriend had gone to Wal-Mart, he had been with the
victim?

A. Yes.

Q. Okay. So he's now testified that he was never

alone with her and that he asked you to investigate two
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witnesses, one being his girlfriend, the other being a
friend. Did you ever investigate any of those
witnesses?

A. Well, of course I talked to the girlfriend. And
she basically confirmed that there would be very short
periods of time when she wasn't watching -- when she
wouldn't be there.

Q. Did you consider that to be unfavorable testimony
or unfavorable statement?

A. Not, not really. But if it was gonna be a trial
and she testified to that, it would, I mean, the
evidence may be opportunity.

Q. Right.

A. I'm not -- I didn't consider it extremely
unfavorable, but it wouldn't have helped.

Q. Right. Did you ever talk to the friend that he
testified about today?

A. I don't ever recall talking to him, but...

Q. Did he ever ask you to talk to the friend? I
believe the friend's name is Louis?

A. I think he did, but if I recall it was more about
being that somebody could attest to his character. And
the incident that he's talking about I am familiar with
and it wasn't -- it didn't have anything to do with the

charge in Spartanburg County. I never did let the
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solicitor know about that because I was worried if they
found out about it, they could possibly indict him in
another county because it was an incident that did not
occur in Spartanburg County.

Q. What county did that occur in?

A. Well, he told me it was in Simpsonville, so it
would have been a Greenville County case.

Q. Okay. And he was never indicted in Greenville?

A. No. He was never indicted on that. But it was
in discovery, you know, and I did talk to him about it
and he did tell me about it. And I knew exactly where
it occurred.

Q. Why was he never indicted in Greenville?

A. I don't think they knew about it. And the reason
they didn't know about it was because the girl really
couldn't -- the victim really wasn't very specific about
where it occurred and couldn't really give much facts
about where it occurred.

Q. Okay. ©Now, you received discovery in this case,
correct?

A. That's correct.

Q. Okay. And you reviewed that discovery with the
applicant?

A. I did on, really on more than one occasion. And

we also had a preliminary hearing in the case, but I did
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review the discovery with the defendant on really more
than one occasion.

Q. And how did you communicate with him?

A. Well, I always thought he understood me. And he
never said I don't understand, but I did go over the
things that worried me about the case that were not good
for him. And I think he was fully aware of them. For
instance, I asked him -- where the body cam and the
reports -- what he did not see was the video and the

body cam, but what was in the body cam and the video was

written in reports. And I gave him a copy of all the
reports. Of course, the reports weren't in English.
But I did ---

Q. Sorry, I did just want to go ahead and clear this
up .

A. Yeah.

Q. What language did you verbally review everything
with him in?

A. I told him what the report said in Spanish.

Q. Okay. So you reviewed the report in Spanish,
correct?

A. Yes. I, I -- basically, I didn't go -- I don't
think I ever went line-for-line over the reports, but I
did tell him what the reports said in Spanish.

Q. And to the best of your knowledge, he understood
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everything about the report after you went over it with
him because you spoke to him in Spanish, correct?
A. That's correct. And he would ask me questions in

Spanish also.

Q. So he cooperated with you during this discussion?
A. That, that's correct. He, he was cooperative and
he would, he would ask me things in Spanish also. It

wasn't a one-way conversation.

Q. Now, did you receive an actual copy of this DVD
during discovery?

A. I did, and I reviewed. And I don't remember. I
don't remember showing it to the girlfriend but, you
know, maybe I did. But I did review the DVD, the video.

Q. Were you able to go over that DVD with the
applicant?

A. Well, I told him what she said in the DVD. And
what she said in the DVD was also written in reports
that I was given by the solicitor.

Q. And you went over what she said in those reports
with him during those conversations, correct?

A. That's correct.

Q. Okay. And he's alleging that you failed to give
him advice about his potential defenses in this case.
What, if any, defenses did y'all go over?

A. Well, I went over with him I was very concerned
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about the fact that on the reports indicated and the
body cam both indicated when the police first approached
him that he told -- he wasn't truthful with the police
about his identity. And I asked him about that and he
said he was worried about some traffic tickets that
might not have been paid. And he thought that might
have been why the police were approaching him.

But it was my opinion, and I communicated this
with him, that I thought it would make it very difficult
for him to testify at trial because one of the first
things that would have been mentioned was the fact that
he wasn't being truthful right from the start.

Q. So are you indicating that you notified him of
evidence of impeachment that the State had?
A. Yes.

THE INTERPRETER: Hold on. I'm sorry, go ahead.

THE WITNESS: And I was ---

THE COURT: What was your answer?

THE WITNESS: My answer? Yes, I did. I mean,
that was something that I brought up to him on more than
one occasion. You know, this doesn't look good that
right from the start you weren't being truthful about
your identity. And I indicated to him that I thought it
would be a real problem for him to testify because that

would be the very first thing they would probably want
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to bring up.

Another thing that I was concerned about and I
went over with him was that he actually gave a statement
to the, to the police. And basically they asked him why
the girl would be wanting to make up stories about him
and he indicated because I make her watch scary movies.
And I -- you know, didn't seem like a very good
explanation to me.

But the other thing that disturbed me about it is
that they could show, I believe, that he had a lot more
access to this girl than he might have been trying to
indicate to me because if she had actually watched
movies with him or he had shown her scary movies, he had
more access to this -- to the victim than he was trying
to indicate that he really had.

Q. And so you communicated these concerns with his
case going to trial with him, correct?

A. I did. And I will state that I did not think
that it was a -- you know, I wasn't -- I would go to
trial, but I did not want to guarantee him anything;
that I thought his chances were probably a little bit
less than 50 percent.

Q. Uh-huh.

A. And these were pretty big problems. You know,

these two things were big problems, as well as other
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things. Most of what she was saying could be
corroborated.
Another defense -- you know, I basically tried to

communicate to him, and I think he understood this, that
I thought that being able to get a not guilty verdict,
he couldn't really prove he was innocent. And I was
concerned about him getting on the stand and denying it
because of the things I was telling you about. But I
basically communicated to him that I thought we could
kind of impeach the State's witnesses to some extent and
try to create a little reasonable doubt in their mind.

They did seize a lot of stuff out of his house.
And I'm convinced, you know, I would have asked, of
course, why did you seize all that stuff and what did it
prove? And it really did prove nothing. They seized
all these things and actually it didn't prove anything.

The medical proof was not, was not compelling in
any way. A doctor was gonna say it could happen, but it
-- they couldn't rule it out, but they didn't come up
with anything that would indicate that it really did --
that they came to a medical conclusion that it did
happen.

And I also, I told him this, and I think I'm the
one that raised an issue with him that the parents, even

though the girl was a U.S. citizen, the parents might
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try to apply for a U visa, and that I could bring that
up as a way to try to impeach the case of the State.
But the evidence to me seemed fairly strong in that it
was kind of a hard case because the incidents occurred
several months before.

And the little, the victim, it didn't come to
anyone's attention until several months later when the
girl sent a hand-written letter, which was in Spanish,
it wasn't real good Spanish, informing her parents that
he had touched her like that. And he only -- she only
wrote this letter after she went to a seminar at the
Catholic church or something indicating where they had
talked about good touching and bad touching. And it was
only after she went to that thing that all this came to
light. And it was several months after the incident
actually occurred.

But I went over all these things with him and I
think he understood. And it was my opinion, and he
never admitted that he was -- that he had done these
things, and that's where the Alford plea came in. I
told him the only way he could ---

Q. Yeah, I just wanted to ---
A. Yeah.
Q. So you, you're testifying that you went over the

Alford plea with him before his plea hearing, correct?
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A. Yes. And I don't know if it was the -- I can't
remember the exact date. It was a day or two before he
actually went into court. And ---

Q. And you believe that he understood what you were

saying when you went over the Alford plea?

A. Yeah. And he -- we went over -- I mean, it's not
like it was a one-sided conversation. It was a
two-sided conversation. And he went over -- he'd been

keeping track of people that were accused of what he
considered to be similar, similar crimes and he was
advising me that so and so got seven years. You know,
another person got eight years for this. And he was
very much aware of what some of the judges were doing
with other ---

Q. So you're saying that he indicated to you that he
had done some research on his case?

A. Well, he actually had talked to people who -- I
mean, you know, people in Jjail talk. And he knew that
the people that had been charged with similar crimes and
he knew what the resulting sentence was. And he talked
to me about this.

I can't remember how many times I talked to him
at the end, but probably the last two times we talked he
went over what some of these other defendants were

getting, you know, for a similar type of crime. What he
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considered to be similar types of crimes.

Now, I tried to tell him no two cases are alike,
of course, but the charges were very similar. They
started out with charges that were very similar to his.

Q. Right. So I just want to summarize. You're
saying that he indicated to you that he was competent
that he could receive a similar sentence to the ones
that he had discussed with others?

A. Well, we talked about it and, you know, I think
that I, I told him, and this was just an opinion but I
don't know if it came off as an opinion or more of a
fact, that even though that maximum was 15 years, that
judges do appreciate the fact that the victims don't
have to testify and that generally the sentence is less
than what the maximum is.

Q. And on the date of his plea hearing, did he know
or had you communicated to him that he was going to
plead?

A. I think he did. After listening to him today, I
think he thought that we were gonna -- that the Jjudge
had a chance to say he was not guilty. I don't -- was
convinced he understood and that he understood that, you
know, we went over an Alford plea because he said he
didn't do it and he wasn't gonna admit to it. And I did

explain what an Alford plea was.
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Q. And he indicated to you that he wanted to plead

before he went to the hearing, correct?

A. He told me that he -- he did not -- I don't -- he
told me he didn't want a trial. He did not want to have
the possibility of 25 years -- well, a 25-year minimum.

I explained to him that if he went to trial it could
very well be more than 25 if he was guilty.

Q. Did you ever go over any potential deportation
consequences of his plea?

A. I, I told -- well, I told him that immigration
was probably gonna come and get him when his sentence
was over no matter when it ended. You know, whether it
was, you know, at -- and that they would use this
conviction against him as a reason to deport him.

Q. Okay. Did you ever follow up on whether
immigration put him on a potential deportation list
after he pled?

A. Well, I haven't checked, but he had a hold on him
the whole time he was in Spartanburg County. So, you
know, I'm sure the Department of Corrections probably
has a hold on him as well, but...

Q. Can you explain what a hold is for the Court.

A. Well, they -- what it basically means is that the
State will notify immigration, ICE, as soon as his

sentence is over.
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Q. Uh-huh.
A. And they're gonna tell me you have -- and the

Jail is 48
Department
of time to
It's their
him, but ba
that they'r

conviction

And he'll have a hard time raising any defense to
deportation because one of the things you do have to
show is good moral character and they would use this

against him and say you're not a person of good moral

character Db
Q. Now,

discussions

A. Yes.
Q. Were
A. They

him were in

Q. Okay.

questions was he asking you during the plea hearing off

the record?
A. He s

Q. Okay

hours. I don't know if it changes with the
of Corrections, but you have a certain amount
come and begin a deportation case on him.
decision whether they're gonna come and get
sed on his conviction and all that, I'm sure

e probably gonna come and get him. And this

will certainly be used against him.

ecause of this conviction.
at the plea hearing y'all had several

off the record, right?

those discussions in Spanish?
were. I believe all my communications with
Spanish.

Now, to the best of your knowledge,

eemed very confused.

what
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A. I, you know, for instance, you know, most
Americans don't -- a lot of native people don't
understand their rights, but when they were asking about
do you understand you're giving up your right to
cross—-examine witnesses, I don't know if he understood
that because there were some people that came to court,
you know, his father and I believe somebody else who
could, who could talk to the judge prior to sentencing.

But, you know, he seemed very confused. And I
think I basically -- I can't remember the conversations
but I think I said do you want a trial or do you want to
enter a plea. And, you know, I think he -- we agreed,

you know, a day or two before court that he was gonna

enter a plea and it was gonna be an Alford plea. And T
don't think he -- I don't know if he really -- I think
he said he wanted to go -- continue to go forward, but I

just cannot remember the, the conversations during the
breaks that we had, but I ---

Q. Did ---

A. He was more concerned about what he was gonna
get, the amount of time he was gonna get, than whether
-- than the trial. That's what I vaguely remember about
the conversations.

Q. But to the best of your knowledge, he never told

you he wanted to go to trial during those conversations,
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correct?

A. No. He never said let's, let's not go forward
with the plea, you know, I've decided I'd rather have a
trial.

Q. And you weren't looking at him during the plea
hearing and telling him what to say, correct?

A. No. I just said you have to answer the judge's
guestions if you want to go forward with the plea. But,
you know, looking back, maybe I should have just taken a

lot more time with him to make sure he understood that

it wasn't a trial. I, I have a hard time believing he
understood that it wasn't a trial. I -- you know, the
solicitor wasn't there. The little, you know, the
victims weren't there. Nobody was there that day.

Q. Let me ---

A. The solicitor was there to read off the facts.

Q. Let me ask you this, you never told him there was
a trial, right?

A. No, I never told him that we're gonna have a
trial. That the witnesses that, you know, that the

victim's gonna testify, the police are gonna testify,

I'm gonna cross—-examine them. And I told him it's only
gonna take -- you know, it's not gonna be an all-day
thing.

Q. Right.
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A. Of course, a trial would have been a two-day
affair probably.

Q. But you had had a full conversation with him days
prior about pleading guilty, correct?

A. That's right.

Q. And when you left that conversation, you were
confident that he wanted to plead guilty, correct?

A. I believe so.

Q. And it was around that point that you told him
you were going to court to take care of the situation,
correct?

A. No. I told him -- I can't remember if I told him
the exact date, but it was only a day or two before we
actually went that I, that I went and talked to him a
final time about it.

Q. Right. And at that final time when you left, you
believe he knew he was going to plead, correct?

A. Yes.

Q. And at the plea hearing, you did your best to
handle any of the confusion that he had about the
hearing, correct?

A. Yes, I did.

Q. Okay. And all of those conversations were in
Spanish, right?

A. They, they all were.
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MR. ISENBERG: Okay. No further qguestions, Your

Honor. Thank you.
THE COURT: Ms. Hernandez.
MS. HERNANDEZ: Thank you, Your Honor.

please the Court?

THE INTERPRETER: Your Honor, this interpreter is

very tired and --

THE COURT: I'm sorry?

THE INTERPRETER: -- please understand that the

interpreter is saying everything all this time.

a five-minute break. My apologies.

THE COURT: Well, you need to step aside?
THE INTERPRETER: So you realize, when we do

hearings that are one hour or longer, we use two

interpreters to help each other.

THE COURT: We'll take five minutes.

THE INTERPRETER: Thank you, Your Honor.

THE COURT: Do you need to step out?

THE INTERPRETER: Yes, always.

THE COURT: We'll wait for you.

THE INTERPRETER: Thank you, Your Honor.
(A recess was had from 11:57 a.m. - 12

THE COURT: Is the interpreter ready to

THE INTERPRETER: Yes, Your Honor.

THE COURT: I don't think it will be too much

May it

I need

:01 p.m.)

proceed?
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longer, but we'll see.

All right, Ms. Hernandez, you may proceed.

MS. HERNANDEZ: Thank you, Your Honor. May it
please the Court?

THE COURT: (Nods head up and down.)

CROSS-EXAMINATION
BY MS. HERNANDEZ
0. Good afternoon Mr. Baldwin. I know we wish we
were under other circumstances, but today we're in this
one.

THE INTERPRETER: I'm sorry, Your Honor. Could
you, please, step this way so the voice travels this
way?

MS. HERNANDEZ: Yes.

THE INTERPRETER: Thank you.

MS. HERNANDEZ: I'm sorry.

BY MS. HERNANDEZ:
Q. So you came into this case because his wife or

live-in girlfriend hired you?

A. Yes.

Q. And ---

A. I went to see him afterwards.

Q. Yes. Did she pay you any of your fees?

A. I can't remember how much they paid. I know that

to go see him, she paid me $1,000 and I would tell her
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whether I would take the case. And I think they -- she
paid more after that.

Q. And ---

A. You know, that was a while back. I was sort of

by myself back then and I don't remember exactly how

much was paid now.

Q. Okay. Did they finish paying you all your fees?

A. I think they did.

Q. Okay. When you decided to handle this case, did

you know if he only spoke Spanish?

A. Yes.
Q. Did you know he wa
A. I'm not sure I did,

suspected it.

Q. Did you know ---

s original to Mexico?

MR. ISENBERG: Your Honor,

object to the relevance o
has no bearing on this ca
THE COURT: It's -

there's no jury here.

MR. ISENBERG: All right.
BY MS. HERNANDEZ:
Q. Did you know about his immigration status in the

United States?

A. Yes. I think I asked him about 1it. I asked a

f that.

se.

- I'm gonna allow it cause

but I suspected -- I

I'm just gonna have to

Him being from Mexico
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friend about it. And I think I was able to determine
that there was a hold on him, so I knew that he wasn't
legally in the United States.

Q. Okay. You testified that you handled a few other

cases involving criminal sexual conduct, right?

A. That's correct.

Q. Did you ever go to trial on any of those cases?
A. Yes.

Q. Were you successful?

A. No, I was not. But I will also state, though,
that the evidence was even stronger than it was in his
case.

Q. Are you handling any criminal sexual conduct
cases right now?

A. I think I may have -- I think I may have two
still pending. One got Nolle prossed recently. I think
I may have two still pending.

Q. I understand you work at the Grek Law Firm; is
that correct?

A. I do now, yeah.

THE COURT: What's the name of 1it?
MS. HERNANDEZ: Grek Law Firm.
BY MS. HERNANDEZ:
Q. Are you aware that on the website for the firm

there's a statement that quotes: Please note at this
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time ---

MR. ISENBERG: Objection, Your Honor.

THE COURT: You don't have -- I haven't heard the
guestion.

MR. ISENBERG: Sorry.
BY MS. HERNANDEZ:

Q. Please note at this time our firm does not accept
cases involving the following: Sex offenses of any
kind, assault, including sexual assault, battery, rape,
and domestic assault.

THE COURT: All right. What's the ---

MR. ISENBERG: And I'll -- should I re-raise my
objection?

THE COURT: Are you testifying?

MS. HERNANDEZ: No. I was asking him if he's
aware that that is on the website for ---

THE COURT: Well, what's the relevance?

MS. HERNANDEZ: Your Honor, he's not actively
aware of those cases.

THE COURT: All right. That's impeachment and
I'll allow it.

THE WITNESS: I wasn't aware of that. I haven't
even looked at our website.
BY MS. HERNANDEZ:

Q. Okay, fine. So during the meetings with Mr.
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Rodriguez, did you ever think I probably need an
interpreter?
A. I thought I understood him fine and I thought he

understood me fine.

Q. So there was no interpreter any of the weeks?
A. No.

Q. And you always communicated in Spanish?

A. That's correct.

Q. How well do you speak Spanish, Mr. Baldwin?

A. Well, my wife's from Mexico, I communicate with
her in Spanish. I communicate with her family in
Spanish. I mean, it's just Spanish that I've learned
from her basically. It's not my native language.

Q. Have you ever had any formal training in Spanish?

A. I took it two or three years in high school. And

I forgot it until I, until I start -- until I got
married again -- until I got married.
Q. Have you ever taken a proficiency exam of the

Spanish language?

A. No, not recently. I took tests in high school of
course.

Q. Okay. In your opinion, when you were speaking
Spanish to Mr. Rodriguez, the conversations were
completely understood by him?

A. I, I think so. You know, I know in your direct
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examination about the Alford plea and he didn't
understand it when you -- you know, it's not an easy
concept to explain. I, I told him that what it meant
that more likely than not if it went to trial there was
enough evidence you could lose the case. I tried to
explain it to him in that way. And I think he
understood because he wasn't -- he'd never admit that he
was guilty.

And I explained the concept of an Alford plea to
him. And, of course, that was in Spanish. Some people
don't understand it in English, of course, but...

0. Yes. That's a conversation that I had with him
before --

A. Yeah.

Q. -- about the Alford plea. And that is what I am
referring to, Mr. Baldwin. If you went to talk to him
and all these issues legally is complicated, how could

you be sure that he understood everything?

A. Well, I'm not -- I think he understood the
weaknesses of his case. And, you know, he understood
the strengths of his case. And he testified, you know,

in his direct examination he said there was no evidence.
Well, there was very little evidence except that what
this victim testified to. I think he fully understood.

It seems like he testified to a lot. And the only --
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and he was able to testify as to what was said. And the
only way that he would know that is because of what I
told him in Spanish.

Q. So you were satisfied with him understanding the
weaknesses and strength of the case, even if he
understands everything completely?

A. I think he understood. I think he understood his
case. And as I indicated earlier, I was very concerned
about the untruthful statements he made at the start.
And I'm pretty clear he understood that. And the fact

that he gave a declaration to the police officers when

he was first arrested. He understood that.
He was at -- we actually had a preliminary
hearing. And I can't remember if there was an

interpreter there or not, but it was clear from the
preliminary hearing that the evidence pretty much rested
on the testimony of the victim.

Q. That's really my experience, the evidence was not
all there, right?

A. I think I had, I think I had the discovery at the
preliminary hearing. It was several months after his
arrest, so I think I already had it. And I was able
to -- you know, basically it was the police officer that
testified, the arresting officer that testified. And,

you know, he -- I basically got him to admit that the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

115°

CROSS-EXAMINATION OF JOSEPH BALDWIN BY MS. HERNANDEZ

whole case hinged on -- basically hinged on the, on the
testimony of the, of the victim that they had not been
able to come up with other corroborating evidence.

Q. Okay. And knowing that the whole case rested on
the testimony of the victim, you did not think that you
needed to share that with him and --

A. Well, I had ---

Q. -- show him the video?

A. Well, I had notes of what the video said. They
were in the reports, and I went over the reports with
him. So, I don't know if he's ever actually ever seen
the wvideo. I probably -- you know, but it's hard to

show somebody a video in the jail.

Q. But you said there were written records of that,
right?
A. Yeah. The video was summarized, and I was able

to go over the summary of what was in the video to him.
And I would ask him questions. Like I remember asking
him what's all this about this pool house? And he told
me, you know, 1t was in Simpsonville and that type of
thing. So, I mean, it's not like -- I mean, I would ask
him guestions, he would respond to me, so I think he
understood what I was telling him.

Q. Did you know that he didn't have any prior

criminal record before?
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A. I knew that. Well, I -- he mentioned something
about traffic tickets, but as far as a criminal record I
don't think he had a criminal record. And that was
pointed out to the judge also.

0. So did that have -- be a reason he wasn't
familiar with any of the court proceedings or any legal
matters?

A. Well, I mean, I assume he was -- I mean, most
people really aren't until they get caught up in court.
And especially him being from Mexico, you know, they
even have less familiarity with what's going on.

Q. Yes. And him not speaking the language, right?

A. That, that's correct.

Q. The documents that you gave him as far as
discovery is concerned, all of them were in English; is
that correct?

A. That's correct.

Q. And you said you only gave him a summary of what
was in it?

A. That's right. I don't know if I ever went over
it line for line. I mean, I went into some detail about
what was in each one of them.

Q. When did you get the offer from the solicitor?

A. I can't remember. It was, maybe it was a month

or two before, before the plea hearing.
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Q. And then you went and talked to him about that?

A. That's right. And I'm not sure he wanted to
accept it the very first time or not or if it was the
second time I went and actually talked to him about it.
He -- I think, if my discussion with him the first time
was, you know, to try to get maybe a recommendation from
the solicitor, you know, it was an open-ended plea
offer.

THE COURT: What was the offer? Ask him.

BY MS. HERNANDEZ:

Q. What was the offer?

A. It was reduced from criminal sexual conduct in
the first to the charge he entered the plea to which was

lewd act on a minor.

Q. But there was no recommendation so it --

A. No.

Q. -- was a straight-up sentence?

A. It was a possible 15-year sentence, which is what
he got.

Q. Is it true you discussed with him the fact that
you thought that it could possibly be reduced?

A. No. I didn't think that that could be reduced.
I thought that, you know, I told him that I did not
think he would get 15 years for the charge. And I, I

really believe that if the sentence would have been
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maybe 10 years or something like that we probably
wouldn't be here today because I think he thought that
he was gonna get less than 15 years and it would be 10
years. And maybe even if it was 12 it might Dbe
different. But I did leave the impression with him that
very seldom is the maximum given.

Q. So you thought that was a good offer for Mr.
Rodriguez?

A. No. I remember him asking me should I do this or
not. And I said it's your life, its not my life. I
remember telling him that. And I remember telling him
that in my opinion he could win the case, but there was
more than -- you know, that there was sufficient
evidence that he could -- that there was probably even
better than a 50 percent chance that he, that he would
lose the case, and if he did, the lewd act on a child
wouldn't be what he went to trial on. It would be the
criminal sexual conduct in the first degree, which would
carry a minimum of 25 years.

Q. The day of the plea hearing, there was an
interpreter for Mr. Rodriguez; is that correct?

A. There was.

Q. If the court needs an interpreter for any
defendant, wouldn't you think that you also needed an

interpreter when you were meeting with him?
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A. I've never used an interpreter just to talk to
somebody. You know whenever there's a deposition, of
course there's an interpreter. I, I felt that he
understood everything I was saying. Every time I go to

talk to somebody in jail, I don't take an interpreter.
I don't know if I've ever taken one with me.

Q. So you're very confident with your Spanish?

A. I, I couldn't run for -- I couldn't pass a
college course in Spanish, but I can certainly converse
with people.

Q. If you were to rate your Spanish fluency in a
percentage, how would you rate it?

A. Well, I don't know how you would do that --
exactly how I can answer that question. My wife
understands me when she wants to.

Q. I understand that. I do the same thing.

A. And her mother-in-law understands me when she
wants to also.

Q. Yes, sir. Mr. Rodriguez testified that he asked
you to investigate some issues; is that correct?

A. Yeah, he did. The one had to do with the girl.
She went to Mexico like in that summer. And the
allegations was that it occurred in March or April. She
went to Mexico subsequent to the allegations that were

being made.
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Q. So you thought there was no need to investigate
her in person?

A. I, I didn't see what the relevance of it was.

Q. And you testified that you spoke to the wife or
the live-in girlfriend; is that correct?

A. That's correct.

Q. Did Mr. Rodriguez ever tell you that she could be
an alibi witness for her -- for him?

A. Yeah. He -- well, he did. Yeah, and I did talk
to her about it. It's like we talked about, she wasn't
in the house all the time. She did go to Wal-Mart. I
-- you know, she was there most the time, but she wasn't
there all the time.

Q. On direct examination you testified that she did
go out for short periods of time, but isn't it true that
he also testified that he never was alone, alone with
the minor girl?

A. That's correct. Other children were there.

0. In fact ---

A. Not -- besides for the victim.

Q. And so there were his children and also another
boy that was around 11 years old. Do you remember this?

A. I don't remember that. I remember the discovery

talking about the little girl accusing him of looking

kind of strange at a five-year old boy. And, of course,
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you know, the police were probably gonna look into that.
And, of course, that didn't -- there was nothing in the
discovery indicating that there was -- that they had
discovered anything there either.

Q. On the discovery you testified on direct
examination that there was -- that incident in
Simpsonville was there in discovery?

A. Yes. It -- they didn't know where it was. The
little girl talked about that place in Simpsonille, that
pool house. And I asked them. What are you talking
about here? And he explained to me that it occurred in
Simpsonville. And I can't remember how many occasions
it happened in his house, but this was the only occasion
out away from his place in Spartanburg County where
anything allegedly happened.

Q. Did you not think that it was relevant for you to
investigate further into this friend that asked him to
come and do the work for him, Mr. Louis?

A. Well, I don't -- I did not look -- I don't think
I did talk to Louis, and I'm not sure. Of course, the
incident in Simpsonville wasn't what the charge was all
about. And I don't remember talking to Louis. And the
other thing is I really didn't want to bring it up to
anybody for the simple reason I didn't want him to be

charged in a different county.
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Q. On the day of the plea, you told him exactly what
he was going to do in court that day?

A. I probably didn't go over it well enough with him
because he did act kind of confused, but I did basically
-- I went over it with him.

Q. Isn't it true that his father came all the way
from Mexico because he thought he was going to have a
trial?

A. I --—-

MR. ISENBERG: Objection, Your Honor. Asking him
to speculate about the father's intentions.

THE COURT: Well, if he knows. Do you know?

THE WITNESS: No. I, I think he was told, he was
aware that he was going to court, but I don't, I don't
believe he knew -- he shouldn't have been told by
anybody that it was gonna be a trial.

BY MS. HERNANDEZ:

Q. Do you think that he was confused about that
because he didn't understand parts of the conversations
that he had with you in Spanish?

A. No. I, I think he understood he was gonna enter
a plea. And I think he thought he was gonna get less
time than he ended up getting, but that the only way to
get that would be to go through a plea. I think he

fully understood if he went to a trial he was facing a
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minimum of 25 years if he was convicted.

Q. Did you go over with him the rights, the
constitutional rights that he was giving up by pleading?
A. Well, like a judge does, I don't think I did.

But I explained to him that we, you know, that I wasn't
gonna -- that the victim wouldn't be there, the police
were probably wouldn't be there. You know, nobody would
actually testify as to any facts.

Q. During the hearing, as we already went over,
there were eight times when you had side conversations
with Mr. Rodriguez; 1s that correct?

A. Well, I can't remember how many times but there
were several times.

Q. At any time during the third, fourth, fifth time,
did you think he's not understanding, let's just back up
and do this plea some other day so that he can
understand with certainty what we're doing?

A. I didn't. That actually didn't go through my
mind, but it, you know -- because we had talked about it
like a day or two, a night or two earlier.

Q. Did you actually go to the Annex to talk to him
about it?

A. Yeah. The last two or three times I talked to
him he was here at the Annex.

Q. But the day that you talked to him about the




124

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84
CROSS-EXAMINATION OF JOSEPH BALDWIN BY MS. HERNANDEZ

plea?
A. It was 1in the Annex.
Q. Was it one day before, two days before, or was it

right before the day of the plea?

A. It was one or two days before it. It was 1like
after 5 o'clock, I believe.

Q. When Mr. Rodriguez answered so many questions and
he looked confused, did you think about let me take some
time, get the interpreter to make sure that he
understand what we're doing, and then we can proceed?

A. I don't recall thinking that.

Q. Did you and Mr. Rodriguez before the plea talk
about the sex offender's registry?

A. No.

Q. But he -- part of the sentence was that he was
gonna be placed on the sex offender registry, right?

THE INTERPRETER: Can you repeat that question
for the interpreter?
BY MS. HERNANDEZ:

Q. Part of the sentence was that he was gonna be
placed on the sex offender registry, right?

A. I, I can't remember talking to him about the sex
offender registry, but I also didn't think it was
extremely relevant because I thought that he was gonna

be 1n Mexico after he was released.
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Q. Are you familiar with the 2010 Vehicular
Assistant Traffic Case?

A. That's correct. Yeah, I'm very familiar with 1it.

Q. And you feel that you advised Mr. Rodriguez to
comply with the holding on that case?

A. I may not have told him that -- I told him that
it would be used against him in ---

MR. ISENBERG: Your Honor, may I object, just so
we can get some foundation on what the awarding of that
case 1s?

THE COURT: Padilla?

MR. ISENBERG: Yes, Your Honor. I would Jjust
like for there to be some foundation laid on the holding
before we ask him to discuss his client's compliance
with it and their discussion about it.

MS. HERNANDEZ: He says he's familiar with it.

THE COURT: He says he's familiar with it.

MR. ISENBERG: Okay.

THE COURT: So go ahead and proceed.

BY MS. HERNANDEZ:

0. For the record, can you and I talk about what the
particulars of the Padilla case entails?

A. Basically when somebody enters a plea and they're
not legally in the United States that you have to -- the

defense attorney i1s supposed to advise that the plea can
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affect their immigration status in the United States.

Q. Thank you for that. And did you explain those
consequences to Mr. Rodriguez about pleading to these
crimes?

A. Yes, I'm sure I did. I told him that it would be
used against him in a deportation proceeding if there
was one.

Q. So you were familiar that any crime against a
minor would completely ban him from ever being legally
here in the United States?

A. He'd be inadmissible.

Q. Yes. Did you know that he had children that were
United States citizens?

A. Yes.

Q. By pleading to these charges, did you ever
discuss that if he was gonna be deported, he could never
come back and raise those children?

A. Well, if I -- I think I had asked him if there
were any —-- 1if there was anything about the children
that was exceptional or unusual in any regard. And I
don't think there was, but I don't know if I ever told
him he'd never be able to come back to the United
States. I may not have gone over that with him, but he
was very much aware that the immigration court would --

you know, this would be used against him and he would
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probably be deported.

Q. After the plea, did you file a notice to appeal
in this case?

A. No.

Q. Why not?

A. Why?

Q. Why didn't you?

A. Well, like he said, the parents said they were
gonna get somebody else. But I thought that if there

was an appropriate remedy it would be postconviction

relief. And I wasn't sure that he actually wanted a
trial. You know, he had never told me he wanted a
trial. Nobody ever communicated to me that he wanted

trial, so I'm not exactly sure what I could have
appealed on.

Q. On the day of the hearing -- bear with me. On
page 14, do you remember the judge saying that he had
the right to appeal; that he had ten days to appeal?

A. That's correct.

Q. On page 10, line 22 the judge says: Okay. So

you have 10 days to appeal your sentence or the plea.

a

If you do so, you must file it in writing with the clerk

of court. Do you understand? Do you remember that?
A. Yeah. Uh-huh. Yes, I do.

Q. And you didn't think a notice to appeal needed

to
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be filed then?

A. No, I didn't file an appeal notice.

Q. Did you have any contact about this case with Mr.
Rodriguez after the plea?

A. I don't think it was with him. I think somebody
came to see me a day or two later.

Q. Did they tell you they were gonna handle the
appeal with someone else?

A. That's correct. And, frankly, I was under the
impression that if he was gonna do this that somebody
else would have to do it.

Q. Is it true that after you represented his wife in
a Family Court case against Mr. Rodriguez?

A. That's right. His wife came to see me and the
only —---

MR. ISENBERG: Objection, Your Honor. If this is
talking about the --

THE COURT: I understand.

MR. ISENBERG: -—- post-representation, then this
is irrelevant.

THE COURT: All right. I'll sustain the
objection. I don't see the relevance.

MS. HERNANDEZ: Your Honor, it goes to the
evidence that I presented about the conflicts of

interests.
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THE COURT: I understand that, but that's not,
that's not why we're here.

MS. HERNANDEZ: Thank you, Your Honor. No more
guestions.

Thank you, Mr. Baldwin.

THE WITNESS: Thank vyou.

THE COURT: Anything further?

MR. ISENBERG: No further witnesses from the
State, Your Honor.

THE COURT: Thank you. You may be excused.

(Witness leaves witness stand.)

THE COURT: Any final argument? Any final
argument?

MS. HERNANDEZ: Yes, Your Honor, please.

THE COURT: All right.

FINAL ARGUMENT

MS. HERNANDEZ: Your Honor, I think the applicant
has demonstrated that there was ineffective assistance
of counsel; that counsel's representation failed below
the objective standard, and that it prejudiced the
applicant. That if he would have gone to trial, the
result could have been different and that is what the
applicant was going for.

That the counsel failed to advise of the

applicant of his constitutional right that the applicant
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needed an interpreter to communicate at all times for
this case, not only on the court proceedings but also
during the communication with his lawyer. And that if
he would have understand everything, as the counsel
stated, he wouldn't have entered this plea. He did not
enter this plea freely, voluntarily or intelligently,
Your Honor. Thank vyou.

THE COURT: Thank vyou. From the State.

FINAL ARGUMENT

MR. ISENBERG: Your Honor, I'm not going to go
through every single claim. I'm just gonna state
frankly for the record, it seems a little too convenient
that the applicant is now claiming he couldn't
understand everything through the process of this case
with his attorney and that it in effect makes his guilty
plea involuntarily.

He had an interpreter at his plea hearing. His
interpreter, as he testified, communicated everything
adequately and effectively. He still waived his
constitutional rights after they were explained. He
said he was satisfied with counsel. He said he didn't
need anything else from counsel.

He said the solicitor had enough -- had enough
evidence to convict him of the facts. Those facts were,

in fact, the crimes that he was accused of. He even
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testified that counsel went over the sentence with him
beforehand. The judge also went over the sentence with
him. So if there was noth -- if there was anything
counsel didn't go over with him beforehand, the Jjudge
cured that in his colloquy.

As for the discovery, there's ample testimony
from his counsel that they discussed the discovery at
length in Spanish. And he believed credibly -- counsel
credibly believed that the applicant understood
everything, so much so that he was talking back and
communication, in cooperation, asking questions. So,
based upon all that evidence, we would ask that you
dismiss this application with prejudice.

THE COURT: All right, thank you.

MR. ISENBERG: Thank you.

THE COURT: Post orders in 30 days?

MR. ISENBERG: Your Honor, may I request more
time than 30 days for this order? I'm gonna have to
order the transcript on this and I'm not sure how long
that's gonna take? And after that I'm gonna need,
obviously, a little bit of time to write the order or
the proposed order, I apologize.

THE : How about 30 days from receipt of the
transcript?

MR. ISENBERG: That's perfect. I'1ll notify you
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the day I receive the transcript, Your Honor.

THE COURT: But I'll have to report it to the
Supreme Court.

MR. ISENBERG: Yes, Your Honor.

THE COURT: All right. Thank you very much
Counsel.

MR. ISENBERG: Thank you, Your Honor.

THE COURT: Next case.

MS. HERNANDEZ: Thank you, Your Honor.

(Hearing concluded at 12:36 p.m.)

--—- THIS ENDS REQUESTED TRANSCRIPT ---
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® g 5&%@@6% lim as counsel for the Plaintiff. Appearing in Court was the Plaintilt, Beatriz Perez
$az%93
$yisa%2
T2 ES
93 K&m ilo. and attoruey Joseph R. Baldwin. The Detendant. Francisco Roberto Rodriguez
F ¥R p

Ceballos. was present Pro Se.

Based upon a review of the pleadings, evidence. and testimony preseated to this Court. as

set forth above. I make the following findings of facts

[ Atownes Joseph R. Baldwin has previousls represented the Delendant m a erimnal
matter whichwesulted inan Alford Plea tn Aprii o1 2016,

-

The Partres are not marvied: however. they were mvolved 1w a romaniie relationshup
that resulted in the buth for two {2) munor childien.towit: A F R P anaM C. R P

No other ehaddren are knovwn or expected ol this relationship. EXHIBIT N
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3. InlJanuary 0f 2017, attorney Joseph R. Baldwin brought an action to obtain an order
4

of custody on behalf of the Plaintiff so that she could obtain passports for the two

minar children of the Parties.

- Alahearing held on April 18, a different allorney attended a hearing in this matter on

behall of attorney Joseph R, Baildwin. At that hearing. the Defendant orally made a

counterclaim for visitation and a hearing was scheduied for August 8. 2018,

Since there is now an issue in controversy between the Parties, attorney Joseph R,

Baldwin has requested to be relieved as attorney of record (o avoid a conflict of

interest.

S

After considering the pleadings and the oral represcntations made 1o this court, the court

believes that the motion is well taken NOW, THEREORE, BASED UPON THE

.=. FOREGOING, IT IS ORDERED, ADJUDGED, AND DECREED

A. That the motion of the movant is granted and he is no longer counse! of record

and will not participate as the attorney for either panty at any future hearing;

AND IT IS SO ORDERED!

. .
) |
Jly /2018

Spartanburg, SC

L

i
onorably Rochelle Y. Conjts =
Presiding Fanuly Count Judge
Seventh Judicial Cireujt

Y6 Wd - 8l
{
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*

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG } FOR THE SEVENTH JUDICIAL CIRCUIT
)
Francisco R. Rodriguez, #367766, )
) } Case No,; 2016-CP-42-4153
Applicant, )
)
V. ) < g
) ORDER OF DISMISSAL A |
State of South Carolina, ) 58 m o omry
Respondent, ) :-' = ::: = i
) , FBg = ifl
! . 3 P i

This matter comes before the Court by way of a post-conviction relief (hereia;ﬁér “FGR™}
application filed by Francisco R. Rodriguez (hereafter “Applicant™) on November 21, 2016,
Respondent made its return on July 3, 2017. The Court convened an evidentiary hearing into the
matter on October 10, 2019, at the Spartanburg County Courthouse. Applicant was present at the
hearing and represented by Lydia A. Hemandez, Esquire. Assistant Attorney General Jacob A,
Isenberg, Esquire, of the South Carclina Attorney General’s Office, represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s plea counsel,
Joseph Baldwin, Esquire (hereafter “Counsel”) also testified. After a thorough review of all
records and evidence before this Court, this Court finds Applicant has not met his requisite
burden of proof in establishing he is entitled to post-conviction relief and denies and dismisses
this application with prejudice, Specific findings of fact and conclusions of law are set forth
below.

Procedural History
Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Spartanburg County Clerk of Court. During the August 2015

term, the Spartanburg County Grand Jury indicted Applicant for one count of first-degree

v

@ , Page 1 of 24
Cane 1
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criminal sexual conduct (hereafter “CSC™) with a minor {2015-GS-42-03396) and one count of
third-degree CSC with a minor (2015-GS-42-03397). Joseph R. Baldwin, Esquire, represented
Applicant, Assistant Solicitor Lindsey H. Overby, Esquire, of the Seventh Circuit Solicitor’s
Office prosecuted the case. On April 12, 2016, Applicant appeared before the Honorable R.
Keith Kelly and pled guilty as indicted to third-degree CSC with a minor, without
recornmendation from the State, pursuant to North Carelina v, Alford." In exchange for the guilty
plea, the State agreed to dismiss the count of first-degree CSC with a minor, nolle prosegui,
Judge Kelly sentenced Applicant to fifteen years’ imprisonment and required him to register as a

sex offender. Applicant did not pursue a direct appeal.

Statement of Facty
¢ e ‘:
In November 2014, the Spartanburg County Sheriff’s Office received a report cé"iicemng we ‘i
_..q

"-"«w!

o - rand
;-I— -

alleged unlawful sexual conduct with a minor involving Applicant and a nmc-yearveﬂgx:}yld s

.‘v“ t'L
;il

ex-wife babysat. (Plea Tr. 11). Months after the incident occurred, the victim came $or i n a:ud b;u “3
writing a letter to her parents after attending a church program regarding mappropnate?puchn&
{Plea Tr. 11), In the letter, the victim alleged the babysitter, Applicant’s ex~wife, went to
Walmart, aud during that time, Applicant inappropriately touched the victim. (Plea Tr. 11).
When the report was submitted, the victim disclosed the abuse to a responding officer, after
which she was referred to the Children’s Advocacy Center for a forensic interview, (Plea Tr. 11).
The victim disclosed there were multiple incidents of abuse. (Plea Tr. 12), She disclosed
that at least one incident involved oral sex at the babysitter’s home, where Applicant removed

her pants and put a pillow over her eyes. (Plea Tr. 12). Additionally, the victim disclosed

multiple incidents where Applicant fondled the victim’s genitels and digitally penetrated her,

! North Carolina v. Alford, 400 U.S. 25 (1970).

% Page 2 of 24
2
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(Plea Tr. 12). During these instances, sometimes the babysitter was present but not paying
attention and other 1imes she was out of the house. {Plea Tr. 12). There was one other incident of
oral sex that occurred at an unknown location probably in Greenville County. (Plea Tr. 12). The
date range of these incidents remains unknown, but one incident occurred arcund the victim’s
seventh birthday and another incident allegedly ocourred when the victim was in the second

grade. (Plea Tr. 13). The victim reported she was pretty sure everything happened dﬁgu{lg the

-.J
he B ' ! ::cwi::: v :
spring and summer months of 2014. (Plea Tz, 13). Rty B -,l.
-< 8.". - P iR
< £ 3
A search warrant was executed at Applicant’s residence and photographs of c] T
() P f-ﬂ o S
outhuilding on property were taken upon the warrant’s execution. (Plea Tr, 12). Léﬁg w .
“‘ =

enforcement seized multiple movies and electronic devices, including cameras from & bedrotm
the victim described as the location of the abuse. (Plea Tr. 12). Although though no illegal
material existed on these videos, they corroborated the vietim’s story, primarily through showing
footage from the bedroom that was set up like the victim described and where she said the abuse
occurred. (Plea Tr, 12-13). Applicant was interviewed by law enforcement and, in the interview,
stated that his wife babysat the victim for a three-to-four month period, (Plea Tr. 13), However,
Applicant consistently denied the abuse throughout the case proceedings.
Current Action before this Court
In his PCR application, Applicant alleges he is being held unlawfully for the following

reasons.

1. Applicant alleges ineffective assistance of counsel rending his guilty plea invalid
becauge:
a. “Counsel’s representation fell below an objective standard of reasonableness
before and during the plea proceeding, which prejudiced Applicant. As a result,
Applicant enteted an unintelligent and involuntary plea, which if not induced by
Counsel, Applicant would have insisted on going to trial.”
b. “Applicent did not receive any disclosure from the prosecution, or his Counsel,

( ’ i;;? Page 3 of 24
3
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and this caused the entering of an unintelligent and involuntary plea. If disclosure
would have been provided, Applicant would have insisted on going to trial.”

¢. “The plea was induced by Applicant’s ignorance of the law, duress, and Counsel’s
failure to advise Applicant of his defense, constitutional right to trial, or the nature
of the charge.”

d. “Applicant did not have an interpreter to explain the nature of the charge against
him, his Constitutional right to a jury trial, a defense, or of the exposure of time
and consequence of the plea, If Applicant had been advised in a manner that he
could understand, he would have insisted on going to trial.”

¢. “Applicant’s state and federal Constitutional rights were violated as a result of the
foregoing,”

Regarding relief sought, Applicant requested “vacation of the conviction and sentence.”

At the evidentiary hearing, Applicant proceeded on the following allegations: 1) failure to
communicate details of the plea agreement; 2) failure to inform Applicant about immigration
consequences; 3) failure to investigate key witnesses; and 4) failure to review discovery, To the
extent any of the allegations contained in the application can be construed as sepatate and

distinct allegations from those enumerated gbove, this Court finds those claims were waived and

are hereby dismissed. o &3
2 3

. . . . S S

Summary of Testimony Pregented at the Evidentiary Hearing>. &, 03 & X

i ="y :‘- L

-2 03 : ~ e R ]

Applicant’s Testimony £=% 0 1

OO i E

L Cr T e

Because Applicant’s primary language is Spanish, an interpreter was swarh® gtg tm@atz ' __]

:‘ -

between Spanish and English, (PCR Tr. 4, 9). Applicant confirmed he wanted to confinue with
the action after verifying he understood a new trial would occur if relief was granted, (PCR Tr.
8-9).

Applicant testified he met with Counsel five times, none of which included a translator.
(PCR Tt. 11-12). Applicant testified thtee meetings occutred in the detention center in
Spartanburg, and two meetings occurred after Applicant was transferred to the Annex facility.

(PCR Tr. 14).

Page 4 of 24
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¥

According to Applicant, Counsel first visited him in prison to inform him of the
representation about a week after Counsel was retained by Applicant’s ex-wife. (PCR Tt. 9-10).
At the meeting, Applicant stated, Counsel attempied to speak in Spanish to communicate with
Applicant, though Counsel was not a fluent Spanish speaker. (PCR Tr. 10). Applicant stated he
did not fully understand what Counsel said at the meeting because of the language barrier, but
Counsel said he would visit Applicant a few minutes at a time, help him with the case, and
represent him on the criminal charges. (PCR Tr. 10}

Duting the second meeting, Applicant testified, he intended to fire Counsel, but he
ultimately chose not to because Counsel convinced Applicant he would work hard on the case.
(PCR Tr. 12), After the first few meetings, Applicant testified he was transferred to the Annex
facility and, while there, drafted a letter requesting a public defender. (PCR Tr. 14)czﬁpphmam
explained he was under the impression Counsel no longer represented him until Ee@@lvea"a "1

S ..:w = ¥

letter back from the Public Defender’s Office, informing him of the fact that Ceun@ﬂfas il §
oo 7]
retained. (PCR Tr. 14). g2 = .

LERSY

==

‘..'.";"
s

LA
P

ﬂ D

el
__1 "y
Applicant testified he never reviewed all of the evidence and discovery in mf. casedayith

Counsel. (PCR Tr. 15). Applicant testified Counsel gave him several documents pertinent to his
case that were in English, but did not explain what the documents meant, nor translate them into
Spanish. (PCR Tr, 10-11), Additiopally, Applicant testified Counsel arrived at one meeting with
a discovery disc containing the victim’s forensic interview, but Counsel never showed Applicant
the disc’s contents. (PCR Tr. 13). Additionally, Applicant stated Counsel never coordinated the
return of electronic equipment seized when the police executed a search warrant, despite
Applicant’s request that he do so. (PCR Tr. 15-16).

Applicant further testified he requested Counsel investigate Applicant’s ex-wife as a

g Page 5 of 24
ot 5~ .
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potential witness who babysat the victim, claiming she could testify he was never alone with the
victim. (PCR Tr. 17). Applicant testified that he also requested Counsel investigate 2 friend of
his, who would testify that when Applicant went to his house with the victim, he was never alone
with the victim. (PCR Tr. 17). Applicant also testified he asked Counsel to investigate potential
sources of familial stress within the victim's family that would cause her to fabricate the
allegations. (PCR Tr. 17-18). Applicant testified, to the best of his knowledge, none of this was
done. (PCR Tr. 17-18).

Applicant stated Counsel notified him that the solicitor had extended a plea offer, but
testified that the details of the offer were only presented to Applicant in writing and in English.
(PCR Tr. 18). Thus, Applicant claimed he could not understand the offer, and Cow;;sel mads no

rh)

=]
attempt to explain it to Applicant. (PCR Tr. 18). Applicant testified he dxscovered‘]@ ﬁq&s |

"" [T

pleading to a third-degree offense through use of an English-to-Spanish dwtmnagaf @BR B 18{*@“;
19). According to Applicant, Counsel told Applicant the plea would result in a séq‘t’é)lgé ncni'E i‘j
fifteen years, but Counsel promised to do what he could to reduce the time. (PCR T’-_l;z l‘f?}. g
Applicant testified, on the day of the plea hearing, he thought he was proceeding to trial and
asked witnesses to come, including his father in Mexico. (PCR Tr. 19). Applicant stated he was
handed a paper containing the details of the Alford plea several minutes before the plea hearing,
which he ultimately signed. (PCR Tr, 20-21),

According to Applicant, at the plea hearing, he was hesitant to surrender his
constitutional vights and, thus, the plea judge recommended he talk te Counsel before continuing.
(PCR Tt. 23-24). Applicant testified no translator was used while speaking with Counsel
privately at the hearing. (PCR Tr. 24). Applicant testified Counsel did not explain the rights he

was giving up, and instead told Applicant to say yes and continue, which Applicant did, (PCR

Page 6 024



From: Lydia Hernandez Fax: 18645205595 To: Fax: {B0O3) 734-1499 Page: 14 of 32 06/16/2020 3:10 PM

142

Tr. 25). Applicant testified although he paused and conferred with his attorney regarding the
meaning of Alford before accepting the plea, Counsel never explained what 4/ford meant and
only told him that he should accept the plea, (PCR Tr. 21, 25). Applicant explained when the
plea judge asked if Counsel did everything he could for Applicant, he stated Cotnsel failed to
investigate after Applicant requested he do so. (PCR Tr. 26). Applicant further testified that the
plea hearing was interrupted approximately eight times, but during every interruption Counsel
stated that Applicant should say yes, continue with the hearing, accept the plea, and after that

Counsel would present a defense for him. {(PCR Tr. 27-28). Applicant testified he was confused

[%¢} ~a
| [
about what was happening throughout the entire plea hearing, (PCR Tr. 29). Lo = 1
P SR il
g [RTTE]
Applicant testified that Counsel communicated with him in broken Spanishs; i(m he it

.4 ---‘

6 HY {11

understood parts of what Counsel stated, though not everything. (PCR Tr. 37). A}fﬁl agt
admitted he did not inform Counsel that he did not understand parts of what Counsefgﬁﬂs seféﬁng.
(PCR Tr. 38). Applicant further admitted he had an interpreter at the plea hearing, and he could
understand everything the interpreter said throughout the hearing, (PCR Tr. 38). Applicant
agreed he told the plea judge that he understood why he was at the hearing. (PCR Tr. 39).

Applicant testified that when the judge asked him if he thought the solicitor could prove
the presented facts to a jury, Applicant said yes. (PCR Tr. 40). Additionally, Applicant agreed he
stated at the plea hearing that no one threatened him into pleading pursuant to Alford, but he
explained he thought a threat meant “threatened by death” into accepting, which did not happen,
(PCR Tr. 41). Applicant testified he did, however, feel pressured and manipulated into pleading.
(PCR Tr. 41). Applicant agreed he never raised the issue of Counsel’s fatiure to review discavery
or failure to explain paperwork during the plea hearing, (PCR Tr. 43-44), Applicant farther

testified he only informed the plea judge he was satisfied with Counsel’s representation because

(% 7 Page 7 of 24
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Counsel told him he would present a defenge thereafier. (PCR. Tr. 42).

According to Applicant, Counsel told him the sentence may be less than fifieen years
because the evidence against him was weak, but Counsel never promised that would happen.
(PCR Tr. 30), Applicant testified Counsel never told Applicant he had to register as a sex
offender. (PCR Tr. 30). Applicant also testified Counsel told Applicant of the possibility of
deportation, but Counsel never told Applicant he was pleading to a crime of moral turpitude or
that he could never claim legal status in the United States if be entered a guilty plea, (PCR Tr.

31). Applicant stated he did not listen to the judge when the judge said he could be sentenced to
' fifteen years, becanse he was distracted trying to clarify that the alleged abuse occurred over the
course of three months, not two years. (PCR Tr, 46).

Further, Applicant testified, after the plea hearing, Counsel never filed a nomae of agea]
visited him in jail, met with him, or contacted him again, (PCR Tr. 32-33). Appltc,mt afatea'-;he “y
next time he saw Counsel, Counsel was representing his ex-wife who wanted to ee@ﬁe I -

ey 53 w; PO

Applicant’s legal custody of his children. (PCR Tr. 33). Applicant stated Comsé&&m«eﬁ?@d X
C: ,.'1 * by

Applicant's ex-wife int the first three Family Court hearings, until the judge mrectathoun?él to
cease the representation because of the conflict of interest. (PCR Tr. 33-34),
Counsel’s Testimony

Counsel stated he has practiced criminal law for seven or eight years, and handled one or
two child sex orimes cases before handling Applicant’s. (PCR Tr. 49).

Counsel explained that Applicant’s ex-wife visited him and requested he represent
Applicant, after which Counsel visited Applicant at the jail. (PCR. Tr. 50). According to Counsel,
at their first mesting, Counsel read the warrants against Applicant, asked him why he thought he

had been accused of the crimes, told him he would request the discovery on the case and

Q_ﬁ 2 Page 8 of 24
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schedule a preliminary hearing, and would contact him again after reviewing the materials, (PCR
Tr. 50}, Additionally, Counsel testified that Applicant told himn the allegations were untrue, and
the girl accusing him was somebody that his wife babysat. (PCR Tr. 51), Counsel further
testified Applicant told him he was alone with the victim one time for a short period while his
ex-wife went to Walmart, but thereafter Applicant clarified the story and stated he was never
alone with the victim because thers was always other children present. (PCR Tr. 51-52).

Counsel testified he spoke with Applicant’s ex-wift, who said there were short periods of
time where she was not watching closely, and Applicant was left alone with the victim. (PCR Tr.
$2). Based upon this, Counsel explained he decided the testimony she would give would not be
helpful in presenting a defense. {PCR Tr. 52). Counsel confirmed Applicant requested he speak
to his friend, but Counsel akso testified he understood the friend to be a character witness, not
someone who could provide a factual defense. (PCR Tr. 52). Additionally, according to Counsel,
the incident Applicant’s friend had knowledge of did not have anything to do with tha) r3

M
Spartanburg charge, and Counsel was concerned that the information relayed by ﬂy: {ﬂﬁ;d q:uld y

’w,
¢ e renl

lead to another charge against Applicant arising in Greenville County. (PCR Tr. 53:%)::00@5::1 M

v -iﬂlnr

oy l’. 3 o Pl
testified he believed Applicarit was never indicted in Greenville County because tﬁgéﬁ‘l&lm Vas u.-i
ce W i

Ad

not specific about where the incident occurred and could not give specific enough f@f;tsﬂahog
what accurred, but that might change if the friend was invelved, (PCR Trt. 53).

Counsel testified he received and reviewed the discovery personally and with Applicant
on more than one occasion, (PCR Tr. 53-54). Counsel testified he and Applicant discussed which
paris of the discovery weakened their case, including the body camera video and reports. (PCR
Tr. 54), Counsel stated he gave Applicant a copy of all the reports in the discovery. (PCR Tr.

54), Connsel testified Applicant was engaged and cooperative throughout the mectings when

z 9 Page 9 of 24
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they reviewed the discovery. (PCR Tr. 54-55).

Counsel agreed Applicant was not shown pertinent law enforcement videos, including the
forensic interview, because it is logistically difficult to show a video to someone in the jail, but
Counsel explained the contents of the videos to Applicant, which were also summarized in the
reports given to Applicant. (PCR Tr. 54). Counsel conceded the written documents given to
Applicant were in English. (PCR Tr. 76). However, Counsel testified that the reports were
explained to Applicant in Spanish, and, because they were explained in Spanish, Counsel thought
Applicant understood the contents. (PCR Tr. 54-55). Counsel explained that although he never

showed the video of the victim’s forensic interview to Applicant, Counsel revieweg},n himsslf,

r—f

C.

with Applicant as well. {PCR Tr. 55). :‘;E;—, :
Counsel testified he informed Applicant it would be difficult for A;aphcar@t@t’é?s fy’a J

trial because he had lied to the police about his identity when they first approached %}m athls

would, in Counsel’s opinion, lead a jury to believe Applicant was a dishonest person. (PCR Tr.

55-56). Additionally, Counsel explained that when the police asked Applicant why the victim

would make up the allegations, Applicant said he made her watch scary movies, which Counsel

thoupht was an inadequate answer‘. (PCR Tr. 57). Counsel further explained he believed the State

would use that answer to show that Applicant had a lot more access 1o the victim than he wanted

to admit. (PCR Tr. 57). Thus, Counsel stated ke told Applicant the State would impcach him if

he testified. (PCR Tr. 56). Further, Counsel believed Applicant would be found guilty at trial, so

he did not want Applicant to testify. (PCR Tr. 57-58). Counsel testified he addressed these issues

with Applicant, and concluded that Applicant’s chanees of winning at trial were under fifty

percent. (PCR Tr. 57).

Page 10 of 24
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Additionally, Counsel testified he disoussed with Applicant the trial strategy he would
have used if Applicant did not accept the plea, Counsel stated he would have shown the jury that
the State seized a lot of items from Applicant's house that were largely irrelevant to the case,
(PCR Tr. 58). Further, Counsel testified that, in his opinion, the State’s medical proof remained
inconclusive, with no evidence definitively indicating that the incident occurred. (PCR Tr. 58).
Counsel explained he also planned to impeach the State’s case by arguing the victim’s non-
citizen parents could apply for a U-visa based on the victim’s allegations and that it took the
victin months to come forward to say what happened. (PCR Tr. 59).

Counsel testified he explained what an 4lford plea was to Applicant a day or two before
the plea hearing. (PCR Tr. 59-60), During this discussion, according to Counsel, Applicant was
engaged and told Counsel he had talked to people in prison charged with similar uffanses and

ﬂ.::

alerted him that some people were getting much less time than what Applicant was @@g SBCr

—Llm e pay
[ § i

Tr. 60-61). Counsel testified he told Applicant that no two cases are alike, but oﬂg@l es-m ;EI:
=AU
appreciate it when defendants agree to plead guilty and not require 2 victim to wéﬁﬁs %hl@can i

25 e

sometimes leads to more lenient sentencing, (PCR Tr. 61). = —_—

vand

et =
Counsel further testified that Applicant told Counsel he did not want to proceed to trial

because he did not want to risk the possibility of a twenty-five year sentence. (PCR Tr, 62).
Counsel also stated he told Applicant that after service of the sentence, immigration officials
would probably use the conviction to deport him from the country, regardless of whether he pled
guilty or proceeded to trial. (PCR Tr. 62). Counsel stated he told Applicant that his conviction
would be used against him as a reason to deport him, (PCR Tr. 62).

Counsel testified that the federal government put an immigration hold on Applicant when

he was in Spartanburg County, meaning that the State will notify Immigration and Customs

@" Page 1] of 24
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Enforcement after Applicant serves the sentence, so that Applicant can be deported, (PCR Tr.
62). Counsel testified he believed that, although it is within the government’s discretion whether
Applicant is deported, Applicant’s conviction would certainly be used against him for
deportation purposes. (PCR Tr. 63). Counsel further testified that after conviction it would be
incredibly hard to show thet Applicant sheuld not be deported because of good moral character.
(PCR Tr, 63). Counsel testified he talked about the immigration consequences with Applicant in
Spanish.? (PCR Tr, 62-63).

During cross-examination, Counsel stated he knew Applicant only spoke Spanish and
was not in the United States legally, {PCR Tr, 69-70), Though Spanish is not Counsel’s primary
language, Counsel testified his wife is from Mexico, and he communicates with her side of the

family in Spanish. (PCR Tr. 72}. Counsel explained he did not feel an interpreter v;s;yee@_d for. . m,!
informal meetings and discussions with Applicant because of Counsel’s preﬁcle;bém‘:f‘;pamsh oma
but he also admitted he cannot communicate in Spanish at a collegiate level, (PO\R: inﬁ 8-73). 3
Further, Counsel testified all discussions with Applicant at the plea hearing were GQC_I:I!dﬁGted.IIl

Spanish. (PCR Tr. 63). Counsel testified that during these discussions he told Apph;ant that he
should answer the judge’s questions if he wanted te go forward with the plea. (PCR Tr. 65).
Beyond that, Counsel testified he did not remember the conversations he had with Applicant
during the breaks at the plea hearing, (PCR Tr. 64).

Counsel agreed Applicant appeared to be very confused about the rights he was giving

up, and Counsel stated he did his best to respond to Applicant’s confusion about the hearing,

2 Although Counsel offered testimony at the evidentiary hearing about Applicant’s immigation
situation, he did not make it explicitly clear that was discussed with Applicant, beyond telling
Applicant that immigration authorities would probably use his conviction against him and deport
him from the country as soon a3 he served his sentence.

i% Page 12 of 24
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(PCR.Tr, 64, 66, 82). Counsel testified he felt he should have spent more time confirming
'Applicant knew the hearing was not a trial, but Counsel stated he thought Applicant knew he was
not going to trial, because the victim was not present, (PCR Tr. 65). Counsel testified he did not
explain what rights Applicant was giving up by entering the plea, but he told him that the victim
and police would not be present and no testimony would be given. (PCR Tr. 83). Counsel stated
he never told Applicant it was a trial and based on his previous discussions with him, he believed

Applicant wanted to plead pursuant to Alford because Applicant was concemed about facing

twenty-five years® imprisonment if found guilty at trial. (PCR Tr. 65-66), Futther, Counsel

t."J "‘"'

testified Applicant never indicated he wanted a trial while talking with Counsel at ﬂ;ac'heaﬁg 1

(PCR Tr. 63). Additionally, Counsel testified, at no point during the hearing did ﬁaﬁﬁﬁk he- o

P ¢U 2 T
needed to postpone the plea so that he could confirm with Applicant that he still g@té& to@eadi X

Xl O w

guilty, (PCR Tr. §3). =t
..-(_ e

Counsel explained the solicitor extended a plea offer a month or two before the plea
hearing, which would involve Applicant pleading to the lesser included offense of lewd actona
minor® with g maximum sentence of fifteen years” imprisonment. (PCR Tr. 77). Counse! testified
he did not think Applicant would receive less than fifteen years, but he stated he did leave
Applicant with the impression that it is rare 1o receive the maximum sentence after entering a
plea. (PCR Tr. 77-78). Counsel testified he did not think this was a very favorable plea otfer, but
told Applicant the decision was up 10 him and if he decided to go to trial, he would face up to
twenty-five years for first-degree CSC as opposed to fifteen for lewd act on a minor. (PCR Tr.

78). Counsel testified that he never discussed ihe sex offender registry with Applicant, thinking it

3 %“C8C, third degree” was originally called “lewd act on a minor” under South Carolina law.
S8.C. Code Ann. § 16-3-655 (repealing 5.C. Code Ann. § 16-15-140).

g Page 13 of 24
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was unimportant because Applicant would be deported as soon as he is released from prison
anyway. (PCR Tr. 84), Counsel testified he thought Applicant understood him regarding his
analysis of the case and the plea agreement, including the strengths and weaknesses of the case
and what an Alford plea is. (PCR Tr. 72-74). Countsel conceded he initially represented

Applicant’s ex-wife in family court proceedings after reprosentation of Applicant concladed,

(PCR Tr. 88).

Findings of Fact and Conclusions of Law
This Court has reviewed the pleadings, the recotds of the PCR action submitted to it by

the parties, and the applicable law. Before this Court are the Spartanburg County Qderk ofgourt

-l..:'

Records, Applicant’s South Carolina Department of Corrections Records, the ple:aiﬁmcnﬁ, a.nd 1

--u...v-ql‘d

'x..ww:'\\ — _""’

the records for this PCR. action. Pursuant to sections 17-27-70 and -80 of the Sout;hfg frolifa ey

CL““II”"°1

Code, this Court denies relief and dismisses the application based upon the follo% &ulmgs' D

—

}\.EN

Ineffective Assistance of Connsel

Applicant’s allegations of ineffective agsistance of counsel are rejected. In a PCR action,
the applicant bears the burden of proving allegations contained in the application, Butler v, State,
286 3.C. 441, 334 S,E.2d 813 (1985). When an applicant asserts ineffective assistance of counsel
as a ground for relief, the applicant must show “counsel’s conduct so undermined the proper
functioning of the adversarial process that {it] cannot be relied upon as having produced a just
result,” Strickland v. Washington, 466 U.S, 668, 686 (1984); Butler, 286 S.C. at 442,334 S.E.2d
at 814. Ineffective assistance of counsel is govemed by the Sixth Amendment, which the
Supreme Coust expanded upon through developing the two-pronged test outtined in Strickland.

Pursuant to the first prong of the Strickland analysis, the applicant must prove defense

counsel’s performance was deficient, Id. at 686; Cherry v. State, 300 8.C. 115, 117, 386 8.E.2d
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624, 625 (1989). To show deficiency, the applicant must prove by the preponderance of the
evidence that counsels actions fell outside of the zone of “reasonableness under prevailing
professional norms.” Strickiand, 466 U.S. at 688. See alse Rule 71.1(e), SCRCP (“The applicant
has the burden of establishing his entitlement to relief by a preponderance of the evidence.”).
Reasonableness is determined by the “variety of circurnstances faced by defense counsel or the
range of legitimate decisions regarding how to best represent a criminal defendant” and the scope
limited to facts counsel had available at the time of representation. Jd. at 689. “Counsel is
strongly presumed to have rendered adequate assistance and made all significant decisions in the
exercise of reasonable professional judgment,” Yarborough v. Geniry, 540 U.S. 1, § (2603}
(citing Strickiand, 466 U.S, at 690). Judicial scrutiny of counsel’s performance remaiﬁs }ughiﬂj,‘

*"J - [Rh

deferential towards defense counsel with a strong presumption that counsel acted cmm}&g}r W !

axeD
r :‘ -

because competent représentation may be executed in virtually “countless” ways. %%nd“aﬁti ,,.i
f.-} fJ} l‘) o &
ot 4
U.S. at 688-89. = & r o )

““‘

Second, counsel’s deficient performance must have prejudiced the applicant s that —
“there is a reasonable probability that, but for counsel’s unprofessionai errors, the result of the
proceeding would have been different.” Cherry, 300 8.C. at 117-18. “A reasonable probability is
a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694,
The court makes this determination based upon the: totality of the evidence. Id. at 695,
Realistically, this matters “only in the rarest case” because “[t}he likelihood of a different result
must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86, 111-12 (2011)
(quoting Strickland, 466 U.S. at 697).

Regarding guilty pleas, specifically, the applicant must show there is a reasonable

probability that, but for ineffective assistance of counsel, he or she would not have pled guilty
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but, instead, would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985). The
applicant’s right to contest the validity of a plea is usually, but not invariably, foreclosed because
of the solemnity and truthfulness inherent in the plea proceeding. See Blackledge v. Allison, 431
U.8. 63, 73-74 (1977) (**Solemn declarations in open court carry a strong presumption of verity.
The subsequent presentation of conclusory allegations unsupported by specifics is subject to
summary dismissal, as are contentions that in the face of the record are wholly incredible.”).
Absent valid reasons why the applicant is entitled to depart from admissions made at the plea
hearing, sworn statements made during the original proceeding remain conclusive, Dalton v.
State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) {citing Crawford v. United
States, 519 F.2d 347, 350 (4th Cir. 1975)).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on

the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 u.S.

U‘)
at 696. A court reed not first determine whether counsel’s performance was deﬁczeri!tﬂhefmﬁé -
,_,{ ¥ oy -.«\.a

exarnining the prejudice suffered by the defendant as a result of the alleged deﬁcl@gc@’ym if 1L15 -
w0y ¥

& .
easter to dispose of an ineffectiveness claim on the ground of tack of sufficient prquﬂji% thag: ‘;5
(.'.7 E" \.D Ty
course should be followed. Id. at 696-97. =
- | .

Here, Applicant alleged ineffective assistance of counsel because Counsel fai]ed to
communicate the defails of the plea, disclose immigration consequences of the plea, investigate
and present witnesses, and show discovery to Applicant. This Coust finds these allegations are
without merit for the reasons outlined below.

Fuailure to Communicaie Details of the Plea
Applicant alleges Counsel was ineffective for failing to adequately communicate the

details of the plea offer with Applicant in Spanish — Applicant’s primary language. Applicant
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algo alleges Counsel was ineffective for failing to inform Applicant of the waiver of
comstitutional rights inherent in the entry of a guilty plea.

Valid pleas are those which are knowingly and voluntarily entered into. Dover v. State,
304 5.C. 433, 434, 405 5.E.2d 391, 392 (1991) (citing Baykin v. Alabama, 395 1.8, 238 {1969)).
A valid plea requires the applicant to have a full understanding of the charges against him and
the consequences of accepting a plea bargain. Boykin v. Alabama, 395 U.S. 238 (1965); Roddy v.
State, 339 S.C. 29 (2000}. This involves awareness of “the privilege against self~incrimination,
the right to a jury trial, and the right to confront one’s accusers” and “the nature and crucial

elements of the offense, the maximumn and any mandatory minimurn penalty, and mmature'ﬁi

."r,d'l

the constitutional rights being waived.” Pittman v. State, 337 8.C. 597, 599, 524 8. E;.ﬁd 6;23 2';24 ,}..:.
EXE o
(1999) (citing Baykin v. dlabama, 395 U.S. 238 (1969)). <% g ¥ T

o c.) r) %E _3
A defendant’s knowing and voluntary waiver of statutory or constitutional n&%ﬁ}mm

established by a complete record, and “may be accomplished by colloguy between the cdmt anEF
defendant, between the court and defendant’s counsel, or both.” Reddy v. State, 339 8.C, at 34,
528 S.E.2d at 421 (citing State v. Ray, 310 S.C. 431, 437, 427 S.E.2d 171, 174 {1993)). ““[T]he
voluntariness of a guilty plea is not determined by an examination of the specific inquiry made
by the sentencing judge alone, but is determined from both the record made at the time of the
entry of the guilty plea and the record of the post-conviction hearing.’” Dalton, 376 5.C. at 138,
654 S.E.2d at 874 (quoting Harres v. Lecke, 282 S.C. 131, 133, 318 S.E.2d 360, 361 (1984)).
Further, “guilty pleas, freely and voluntarily entered, act as 2 waiver of all non-jurisdictional
defects and defenses, including claivas of 2 violation of a constitutional right prior to the plea.”
Whetsell v. State, 276 5.C. 295, 287, 277 8.E.2d 891, 8§92 (1981).

This Court finds Counse! adequately communicated the details of the plea to Applicant,

..,
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and Applicant entered the plea voluntarily, knowingly, and intelligently. Though Applicant's
primary language is Spanish, Counsel communicated with him in Spanish when discussing the
discovery, evidence, and the details of the plea. (PCR Tr. 9-11), Further, although Counsel is not
fully fluent in Spanish, he is comforiable with the language. (PCR Tr. 72}, Though Applicant
alloged that he did not understand everything Counsel told him, Applicant also admitted he never

communicated to Counsel when he did not understand what Counsel was saying. (PCR Tr. 37~
0

e
38). Additionally, an interpreter was used at the plea hearing, and Applicant test&ﬁé_gif: %’CR“ -

hearing that he understood everything the interpreter said and still went forward;:'é;ﬁxe p—l:ga i-":'
(PCR Tr. 4). Counsel testified at the PCR hearing that he discussed Applicant’s v% _an@'g :;:%
Applicant ultimately decided to plead because he did not want to face & twenty—ﬁve%eajr ;

sentence, (PCR Tr. 62). Applicant never disputed this, (PCR Tr. 18-19).

. At the plea hearing, where the interpreter translated everything being said on the record
from English to Spanish, the plea judge advised Applicant he was waiving his right to remain
silent, his right to a jury trial, and his right to call witnesses. (Plea Tr. 7-8). After briefly
conferring with Counsel, Applicant unambiguously waived hie right to remain silent. (Plea Tr.
7). When asked if he wanted to proceed to trial, Applicant, without prompting or conferring with
Counsel, said, “No. 1 want an Alford.” (Plea Tr. 7). He also waived his right to call and confront
witnesses, (Plea Tr. 8), When asked if he wanted t0 enter ah Alford plea, Applicant said he did.
(Plea Tr. 8), When asked if he knew the plea would be treated like a guilty plea, Applicant said
he did. (Plea Tr. 8). When the Judge asked if he was receiving a beneficial result by accepting
the Alford plea, he conceded he was without conferring with Counsel. (Plea Tt. 8). He said no
one forced him to plead, no one talked him into pleading, and that he had plenty of time to talk

with his lawyer. (Plea Tr. 9). Though he initially voiced dissatisfaction with Counsel not
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investigating witnesses, afier conferring with Counsel, he stated that he thought Counsel did
everything he could for him, and there was nothing ¢lse he thought that Counsel should have
done but failed to. (Plea Tr. 10). When the solicitor read the facts, Applicant readily conceded
that the solicitor conld present those facts to a jury and the jury, based upon those facts, would
likely convict him, (PCR Tr. 13). Applicant spoke to the judge himself at the plea hearing and,
after having the entire hearing interpreted for him, never told the judge he did not want to plead.
(Plea Trt. 8-10, 13-14).

Thus, this Court finds Applicant was aware of the details of the plea, including the rights
he was giving up, the nature of the charge, the right to raise defenses, and what an Alord plea is.
Additionally, based upon Counsel’s credible testimony, this Court finds Applicant did not want
to risk & possible conviction on the firsi-degree CSC charge and the twenty-five year maximum
sentence that could tesult therefrom. (PCR Tt. 62), Thus, this Court finds Applmag;; womgpot

have procecded to trial. Accordingly, Applicant’s request for relief on this jesue :sﬂp;qed:& iy
ELg e

2 ey
. ”]‘.r-‘

i
A3

MOENY

Failure to Advise of Immigration Consequences

10

s

-
C‘J r'; e Tn
Applicant alleges Counsel was ineffective for failing to ensure Apphca.n@gs@.dly—éwan;j

)t—‘r’{ 41\1'

of the immigration consequences involved in entering the plea. Specifically, Apphcnnt testified
that Counsel did not tell him that he was pleading guilty to a crime of moral turpitude and this
would result in legal status disqualification and deportation without epportunity to return.

In Padilla v. Kentucky, the United States Supreme Court held that effective assistance of
counsel inherently requires communicating the risk of deportation upon conviction to a non~
citizen defendant. 559 U.S. 356, 367 (2010). Ineffective assistance of counsel is easily found if

counsel falsely assures the applicant he will not be deported by taking a plea. Id at 368; Lee v.

. United States, U.s. » 137 8.Ct. 1958, 1964 (2017), In Padilla, the Supreme Court also
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From: Lydia Hernandez Fax: 18645205585 To!

held that there will “undoubtedly be numerous situations in which the deportation consequences
of a plea are unclear.” Padiila, 559 U.S. at 367. When this is the case, the attorney only needs to
“advise a noncitizen client that pending criminal charges may carry adverse immigration
consequences.” Jd. However, “when the deportation consequence is fruly clear . . . the duty to
give correct advice is equally clear.” Jd. An applicant can establish prejudice if he shows that, if
he knew about the deportation risk, he would not have accepted a plea bargein, but would have
gone to trial, Lee v. United States, 137 5.Ct. at 1966-67.

However, “[clourts should not upset a plea solely because of post soc assertions from a
defendant about how he would have pleaded but for his attorney’s deficieneles. Rather, they
should look to contemporaneous evidence to substantiate a defendant’s expressed preferences.”
Id. 2t 1967, In Lee, the court granted applicant relief because counsel explicitly told Lee that he
would not be deported if he pled guilty, and both Lee and counsel testified that depﬁtﬁxm@as T

the determinative factor in the decision-making process leading to the guilty plea:&'ﬁ;%w@, ;"‘“

'xrlwi

1967, 582 ’-32 AL
29e =
Here, because Counsel failed to explicitly state Applicant would be depo:ted b pled

vd
-rl

Counsel acted deficiently, However, there is no indication Applicant was prejudiced by this
deficienoy, Applicant made clear the determinative factor in teking the plea was the shortened
gentence, not any potential deportation consequences. (PCR Tr. 62), Applicant never testified
that if Counse] told him deportation was mandatory in his case he would have proceeded to trial,
Applicant never stated he would not have pled but for this deficiency. Thus, Applicant has not
met his burden of proof in showing he was prejudiced by any lack of information given to him
regarding immigration consequences. See Taylor v. State, 404 8.C. 350, 362, 745 5.E.2d 97, 103

(2013) (stating that to show prejudice, the applicant must show that but for Counsel’s error

(=2,
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Applicant would have proceeded to trial).

Thus, this Court finds, based on the entirety of Counsel’s testimony, Applicant still would
have taken the plea if Counsel provided a more concrete answer regarding immigration
consequences of the plea, Thus, Applicant has not met his burden of proof as to prejudice, and,
consequently, is not entitled to relief on this ground.

Failure to Review Discovery and Failure to Investigate

Applicant claims that Counsel was constitutionally ineffective because Counsel did not
review the discovery with hirn and because Counsel failed to investigate key witnesses.
Applicant alieges Counsel never reviewed the discovery with him, never showed him the video
of the victim’s forensic interview, and never discussed the reports he gave Applicant, which
Applicant conld not understand on his own because they were in English, (PCR Tr, 10-15).
However, at the plea hearing, Applicant agreed that if the evidence against him was pmsented to
a jury, he would Iikely be convicted, (Plea Tr. 8). Applicant also clearly and unam@@ouﬁ

=2 33
waived his right to call witnesses. (Plea Tr. 7-8), Most importantly, Applicant ﬁ@@r‘é‘pfogned T
ey | it "‘"
the plea court there was nothing Counsel could have done on the case that he fazﬁtﬁgo Elea :J
U o
|

Nﬂ

Tr, 10).

o

-

According to Counsel, he and Applicant discussed the charges and the discovery in

o

Applicant’s case several times, (PCR Tr. 54-55), Applicant disputed the allegations and gave
explanations for his conduct that Counsel felt were inadequate, (PCR. Tr, 57), Specifically,
Counsel explained, when the police asked Applicant why the victim would make up the
allegations, Applicant said he made her watch scary movies, which Counsel thought was an
inadequate answer, (PCR Tr. 57). Counsel explained he believed the State would use that answer

to show that Applicant had a lot more access to the vietim than he wanted to admit. (PCR Tr.
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From: Lydia Hernandez Fax: 18645205595 To: Fax: (B03) 734-1428

57). Additionally, Applicant lied to the police about his identity when they approached him, and
this would, in Counsel’s opinion, lead a jury to believe he was a dishonest person. (PCR. Tr. 55-
56). Thus, Counsel siated he told Applicant the State would impeach him if he testified. (PCR Tr.
56). Counsel testified he felt Applicant understood everything because was engaged and
cooperative throughout the meetings when they reviewed the discovery. {PCR Tr. 54-55). He
also stated that the discussions concerning the plea deal were two sided and Applicant appeared
to understand everything and remained engaged throughout the discussion. (PCR Tr. 52-60).
Applicent gave Counsel the name of a friend to investigate, which Counsel did, along
with Applicant’s ex-wife. Counsel decided not to use Applicant’s ex-wife’s testimony because
she said there were short periods of time where she was not watching closely, and he was alone
with the victim, which would not have been helpful in presenting a defense. (PCR Tr. 52).
Counsel confirmed Apphicant requested he speak to his friend, but Counsel testified he
understood the friend to be a character witness only, and that the incident the friend had
knowledge of did not have anything to do with the Spartanburg charge, but a scparate mcldent in

Greenville County he was concerned Applicant would be charged for if ke explomdﬂlmm@ss

™ i

‘t&ﬁ(
b=

Lo
; v
[ -

further, (PCR Tr, 52-53).

e i‘w
N H
=T = yrrey

This Court finds Applicant and Counsel discussed the case thotoughly mdg@@)te@o i

6\ AHY
ﬁ?ﬁ‘?"
DY

come up with a viable defense. Specifically, if the case went to trial, Counsel would Eave shmm
the jury that the State seized a lot of items from Applicant’s house that were largely melevant to
the case, that the State’s medical proof remained inconclusive, and would have impeached the
State’s witnesses by arguing the victim’s non-citizen parents could apply for a U visa based on
the victim’s allegations and that i€ took the victim months to come forward and say what

happened. (PCR Tr. 58-59). However, Applicant still chose to plead guilty.
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This Court finds Counsel’s testimony credible over Applicant’s, When Applicant entered
his guilty plea he waived any constitational rights he had, including his right to remain silent,
tight to trial by jury, and right to call and confront witnesses. {Plea Tr. 7-8). This Court finds
Applicant has failed to present a sufficient reason why this Court should disregard Iﬁs SWOIn
testimony and waiver given at the plea hearing. Further, to demonstrate prejudice, Applicant was
required to present the evidence or witnesses he alleges Coungel did not properly investigate
Glover v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538, 540 (1995). Applicant failed to present

any evidence or witnesses at the PCR hearing and, thus, this Court finds that Applicant has failed
to meaet his burden of proof. Therefore, because Applicant has failed to meet his bl#@ien of“’
Zo iy

=
- Eu

e
o
k!

proving either deficiency or prejudice, relief is denied on this ground.

Conclusion

3 M ALY
DUNANVIYY
3 40831

0
1 6 WY f) ARLDE

Based on all the foregoing, this Court finds and concludes that Applicant %@1&

-~
--!

established any constitutional violations or deprivations that would require this Courtito grant his
application. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court notifies Applicant he must file and serve a notice of appeal, through counsel
within thirty days from the counsel’s receipt of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 8.C. 453,
409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking
review of the denial of PCR, Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek
appellate review, PCR counsel must setve and file a Notice of Appeal on the Applicant’s behalf,

PCR counsel’s attention is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:
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That the Application for Post-Conviction Relief must be denied and

1.
dismissed with prejudice; and
The Applicant must remain in the custody of the South Carolina

&
Department of Corrections.
» 2020.

AND IT IS SO ORDERED this /¢ day of 447
4 g ( 5

G. THoMAS COOPER TR, N\~

Presiding Judge
Seventh Judicial Circuit

a“‘&"‘ , South Carolina
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