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Christine Wartts

Plamntiff,
Order

VS,

Sonic Automortive 2752 Laurens Road,
Greenville, Inc.
Defendants.
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The 1ssue 1s whether Deferidant Century BMW’s Morion for Judgment on the Pleadings for Failure
to Jon an Indispensable Party or, In the Alternative, to Compel Arbitration should be granted or denied.
For reasons described herein, [ hereby DENY Defendant Century BMW’s motion.

PROCEDURAL HISTORY

14

This action was initiated on August 29, 2006. Ms. Watts alleges that Centufy BMW was charging illegal
closing fees in violation of S.C. Code Ann. § 37-2-307 and § 56-15-10, et seq. and did engage in one’or more

of the following illegal acts:

Failed to register with the Dept. of Consumer Affairs;

Failed to individually register annually with the Dept. of Consumer Affairs;
Charged tllegal “administrative fees” in excess of the amount for which it registered;
Failed to disclosé the illegal “administrative fees” on sales cont‘racts;

Charged illegal “administrative fees” in excess of their costs;

Failed to display the chareing of illeeal “administrative fees” in a conspicuous location in the
play : g -

e a0 gow

dealership; ° \
Advertised deceptively and illegally by failing to include the “administrative fees” in the advertiwsed

aq

price; and
h. Created a closing procedure to illegally add “administrative fees”.

Ms. Watts contends that the conduct of Century BMW violates the South Carolina Dealer’s Act.

(S.C. Code Ann. § 56-15-10).

Century BMW filed a motion to compel arbitration, claiming arbitration was required by an

| . .
agreement under which Ms. Watts waived the right to bring or participate in any class action or muli-
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plaintiff or clasmant action in court or through arbitration. This motion was denied by this Court in an

qrder da;ed March 10, 2008. The order concluded thVat Simpson 1. MSA of Myrile Beach, Inc., 644 S.E.2d 663

(S',C' 2007) was “the controlling authority” for the motion. - - |

On March 12, 2008, Century BMW filed a notice of appeal to the South Carolina Court of

‘Appeals. On July 6, 2009, before the South éarolina Court of Appeals ruled, the South Carolina Supreme

Court took the appe‘al. On April 19, 2010, the SOlltl\ Carolina Sélpreme Court issued an order holding that
the provision of the arbitration agreement rehed-upon by Century BMW was mvalid, Lmenforceable; and in
violation of the public policy of South Carolina, specifically South Ca‘rolim Code § 56-15-110. The

decision 1n pertinent part is as follows:

The purpose of the Dealers Act is consumer protection. Damages are typically small in individual

consumer cases, thereby discouraging plaintiffs from bringing individual actions

Our Legislature recognized this and expressly provided plainciffs with the right to bring class action

lawsuits for violations of the Dealers Act:

When such action is one of common or general interest to many person or when the parties are
numerous and it is impracticable to bring them all before the court, one or more may sue for

benefit of the whole, including actions for injunctive relief.

Section 56-15-110(2). The Dealers Act provides: “Any contract or part thereof or practice
‘thereunder in violation of any provision of this chapter shall be deemed against the public policy
and shall be void and unenforceable.” Section 56-15-130.

Stated succinctly, the Legislature has made clear that the public policy of this State is to provide
consumers with a non-waivable right to bring class action suits fro violation of the Dealer Act and
that any contract prohibiring a class action suit, violates our State’s public policy and s void and
unenforceable. . . . We are guided by our state law, and the unmistakablé statutory language.
contained in the. Dealers Act indicating our Legislature intended for this to be a non-waivable right.
We therefore hold this provision is unenforceable on public policy grounds. See Carolina Care Plan,
Inc. v. United HealthCare Servs., Inc., 606 S.E.2d 752, 758 (S.C. 2004) (holding the gen'eral rule 1s
that courts will not enforce a contract which is violative of public policy, statutory law, or provisions

of the Constitution).

Herron v. Century BMW, 387 S.C. 525, 535-536, 693 S.E.2d 394, 399400 (S.C. 2010).
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Following the South Carolina Supreme Court’s refusal o enforce the arbitration agreement,
Century BMW filed 2 Pemtioﬁ for Rehearing. By order dated June 9, 2010, the South Cérolina Supreme
‘ Court derued the same. ‘

’ On Aucust 31,2010, Century BMW peritioned the United States S
cerciorart. While th‘at petition was pending, the U.S. Supreme Court issued its decision in ATET Mobility,
LLC v Concepcion, 131 S Ct. 1740 (April 27, 2011). The Court then remanded f]:iié case to the South
Carolina Supreme Court for further consideration, in hght of ATET

After sﬁpplemenral bfieﬁng and oral argument centering on preemprion, the South Carolina

-Suﬁreme Court issued its opinion, dated December 19, 2011 In its opinion, the South Carolina Supreme
Court found, as a matter of state law, preemption was not timely raised and “is procedurally barred as a
matter of state law.” Herron . Century BMW, 395 S.C. 461, 469470, 719 S.E.2d 640, 644-645 (2011)
(“Herron IT"). » . 7

Century BMW then filed a pertition for a Writ of Certiorari in the U.S. Supreme Court, arguing
that the S C. Supreme Comj’s ruling that Century BMW has “forfeited” the preemption argument by
failing to raise it to any prior court was unfair because it would “deprive [Century BMW] ;)f a ‘reasonable
opportunity’ to assert its federal rights.” See Petition for a Writ of Certiorari.

On May 21, 2012, the U.S Supreme Court denied certiorari. Thus, the controlling opinion in this
case s the S.C. Supreme Court hbldmg that, in Century BMW's words, Century BMW “forfeited its

reemption argument.” This 1s the law of the case.
PREEiv[PTION

First, | DENY Defendant Century BMW’s Motion (in the alternative) to Compel Arbitration. The
S.C. Supreme Court’s opinibn in Herron IT held, Century BMW could not continue to re-litigaté the
enforceability of the arbitration agreement by raising arguments it chose not to argtie, when the motion 1o

'

compel arbitration was first argued. The S.C. Supreme Court’s opmnion i Herron II provides in part:
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(1)t is clear preemption was neither a novel nor an unknown argument to [Century BMWJ.
Significantly, (Century BMW] did raise the issue of preemption to the trial court, albeit in a -
different context. [Plamciff] initially challenged the arbitration agreement on the basis that it lacked

£ AL

- cerrain formatting requirements under the South Carolina Arbitration Act. However, Appellant .
successtully defeated
1

d tate law challenge based on preempiion, specificatly arguing that the FAA
preempted state law due to the presence of interstate commerce. The voluminous record is
otherwise silent as to any claim of preemption, until the petition for rehearing filed with this

Court.

Herron v Cenury BMW, 395 S.C 461, 469, 719'S.E.2d 640, 644 (S.C 2011)

As this Court observed, issue preservation rules “prevent|] a party from keeping an ace card up his
sleeve—intentionally or by chance—in the hope that an appellate court will accept that ace card and,
via a reversal, give him another opportunity to prove his case.” I'On, L.L.C. v. Town of Mt. Pleasant,
338 S.C. 406, 406, 522 S.E.2d 716, 724 (S.C. 2000). Here, intentionally or by chanée, (Century
BMW] kept the ace card of preemption up its sleeve until after this Court filed its opinion. Under
even the most liberal approach to 1ssue preservation principles, we could not treat [Century

BMW's] preemption argument as preserved in our courts as a matter of state law.

Because the matter of preemption was not raised to and ruled upon in any of the South Carolina
proceedings, we find the issue of preemprion is procedurally barred as matter of state law and
furcther consideration in light of AT&T Mobility, LLC v. Concepcion is unwarranted. We reinstate

our original opinion and decline to revisit it.

Heron v. Century BMW, 395 S.C. 461, 470, 719 S.E 2d 640, 645 (S.C. 2011) (empl;lasis added).
It is significant that the S.C. Supreme Court used the word “courts”, plura‘l, thereby signifying its

“opinion’s applicability to all state courts and not solely the South Carolina Supreme Court. Furthermore,
in light of the S C. Supreme Court’s holding in Herron I, this 1ssue is “procedurally barred as a matter of
state law and further consideration in light of AT&T Mobiliry, LLC v.A Concepcion is unwarranted.” Herron . -'
Century BMW, 395 S.C. 461, 470, 719 S.E.2d 640, 645 (S.C. 2011) (emphasis added).

| Second, Century BMW admuirtted in 1ts brle;ﬁng to the United State Supreme Court that the South
Carolina Suprém’e Court’s ruling means{that' Century BMW forfered the ability to raise preemption.
Defendant Century BMW's brief provides as follows:

In its most recent order, the South Carolina Supreme Court determined that petitioner had
forfeited that argument by failing to raise it earlier.
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Petition for Writ of Certiorari. 13.

The South Carolina Supreme Court’s determination that petitioner had forfeited its preemprion
argument has no foundation in South Carolina law on the preservation arguments.

Petiion for Writ of Certiorari. 14.

[The forteiture rule] is inequirable because it would deprive [Century BMW] of a “reasonable
opportunity” to assert its federal rights. ) '

Petition for Writ of Cerriorari. 15.

Similarly, Century BMW’s Reply Brief to the Unired States Supreme Court said:

In the decision below, the Sduth Carolina Supreme Court determined that petitioner had forfeired
its contention that the Federal Arbicration Act (FAA) preempts a state-law rule invalidating a
provision of an arbitration agreement precluding the availability of class arbitration

Petition for Writ of Certiorart. 13.

[n the decision below, the South Carolina Supreme Court determined that petitioner had forfeited
its contention that the Federal Arbitracion Act (FAA) preempts a state-law rule invalidating a
provision of an arbitration agreement precluding the availability of class arbitration.

Century BMW’s Reply Brief to U.S Supreme Court. 1.
[Tlhere is no valid justification for the South Carolina Supreme Court’s subsequent forfeiture
“determination—a determination that unjustly deprived [Century BMW] of a “reasonable
opportunity” to assert its federal rights.
Cenrtury BMW’s Reply Brief to U.S. Supreme Court. 2.
Century BMW was correct; the South Carolina Supreme Court ruled that the Century BMW

forfeired the ability to raise preemption, a position echoed by this Court.

INDISPENSABLE PARTY

Finally, | DENY Defendant’s motion for judgment on the pleadings pursuant to Rules 12(b)(7)
(“failure to join a party under Rule 19”), le(c), and 12(h) SCRCP. Michael Wartts is not an indlspens;tble
parfy‘because judgment rendered in Michael Watts's.absence would not prejudice him, nor those who are
alreédy parties. Moreover, Mr. Watrs execured an-assignment of any rights he may have had in chis action,

to his daughter, Christine Watts, the named plaintiff. Therefore, he has no rights adverse to his daughter,




~duplicative claim by Mr. Waits. Furchermore, this is not “the very rare” case where a person’s absence

warrants dismissal of the entire case See SCRCP 19(a) Note (Noting that “the number of cases in which
there is truly an "indispensable party" in whose absence the court should not proceed are very rare.”).
) CONCLUSION
For the foregoing reasons,. Defendant Century BMW’s Motion for Judgment on the Pleadings for

Failure to-Join an Indispensable Party or, In the Alrernative, to Compel Arbitration is DENIED.

ITIS SO ORDERED!

ﬁy/ L,z o W@%\

The Honorable Doyet A. z:arly
2 '9/ 2/ |

Circuit Judge
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