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STATEMENT OF ISSUES ON APPEAL

1. Did the Administrative Law Court err when it determined the Department of
Probation, Parole and Pardon Services properly denied the Appellant parole
eligibility pursuant to S.C. Code § 24-21-640 when the circuit court performed an
individualized sentencing hearing where the mitigating hallmark features of youth
were fully explored, as required by Miller v. Alabama and Aiken v. Byars, and found
that life in prison w1thout the possibility of parole was appropriate?

2. Did the Administrative Law Court err when it ruled that the Department of

Probation, Parole and Pardon Services or the Parole Board did not need to conduct
its own individualized hearing to explore the mitigating hallmark features of youth?



STATEMENT .OF THE CASE

On Augus't' 12, 1988, Appellant, who was sixteen at the time, aﬁd his co-defendant Robert
Moore (Moore) approached .two people who were just finishing their grocery shopping at the
Kroge; on Decker Boulevard in Richland County..Moore and Appellant produced a shotgun,
ordered the two in the caf, and drove off with Moore driving and the Appellant in the back seat
with the shotgun. The two victims managed to escape when Moore had to stop for gas.

Appellant aﬁd Moore were féund in New Jersey drivihg the victim’s car after a BOLO was
issued. They were extradited back to South Carolina where they confessed to the armed robbery
and kidnapping. Appellant appeared before the Honorable William Thomas Smith, Jr. and pled
~guilty to the armed robbery, receiving a sentence of twenty years. |

In July, | 1989, an informant at the Department} of Corrections told investigators that
Appellant émd Mooré knew several details about an unsolved double murder in Chester County,
Which made them suspects in the crime.

Two young people disappeared the night of February 8, 1988, after last being seen at a car
wash just outside the city limits of Chester. Their cars were found early on February 9 at the

interchange of 1-77 and 277 in Columbia, wrecked and aBandoned. The bodies, however, wefe ITOt
found until March 19 that same year; Both victims appeared to have been shot.

After investigators met with the Appellant and Moore, the two each gave statements about
their participation. They both stated that fhey approached the two victims at the car wash, presented
firearms they were carrying, and ordered the victims into one of the cars and had them dri‘ve away
~ with Appellant and Moore in the backseat. They instructed them to drive to a wooded area where
the victims were walked into a secluded area and shot. Both Appellant and Moore accused the

other with pulling the trigger, but otherwise their stories were significantly the same. After killing



the victims, Appéllant and Moore returned to the cér wash and picked up the other victim’s vehicle
aﬁd drove around until they crashed the vehicles at the intersection where they were found.

On November 12, 1990, Appellant appeared before the Honorable Donald S. Rushing
where he> pled guilfy to the-murder, armed robbery, and kidnapping of the two Ch¢ster victims.
Because of the priof conviction for armed robbery, Respondent Depall'tment of Probation, Parole
and Pardon Services (PPP) determined Appellant to be a s{Jbsequent violent offender pursuant to
S.C. Code § 24-21-640 and informed him he would not be considered for par‘ole. |

In 2012, the U.S. Supreme Court decided Miller v. Alabama,' which ruled that the Eighth
Amendmeht pr(;hibits a statutory écheme that mandates life without parole (LWOP) for juvenile
homicide offenders. Subsequent to that ruling, the South Carolina Supreme Court issued 4iken v.
Byars? in‘ 2014, which applied the reasoning of Miller to all juvenile LWOP sentences in South
Carolina. |
. Appellant filed a motion on July 11, 2016 for fesentencing pursuan;[ to Aiken. On July 16,
2016, Chief Justi.ce Costa Pleicones issued an order assigning the Honorable J. Mark Hayes I with
exclusive jurisdiction ovef Appellant’s motion and dirécting him to have a hearing. On February
12 and 16, 2018, the resentencing hearing was held in Chester County.

On June 14, 2018, Judge Hayes issued a resentencing order finding that after performing
the individualized review as required by Miller and Aiken, the court was resentencing him to the

| same sentences as announced in 1990 by Judge Rushing. Appellant filed a timely notice of appeal

of Judge Hayes’ decision, and his case was assigned to an appellate attorney from the Office of

Indigent Defense. Judge Hayes’ order was not sent to Respondent.

1567 U.S. 460 (2012).
2410 S.C. 534, 765 S.E.2d 572 (2014)



On December 4, 2018, in response to a letter from Appellant asking about the unpublished
~ case Geer v SCDPPPS, but failing to mention the June 14, 2018 order from Judge Hayes, an
attorney from PPP confirmed that, in light | of the reasoning behind the opinion in Geer, the
Appellant would be considered parole eligible, though not until after thirty years because of the
‘ aggravating factors in the offense.

On April 9, 2019, Appellant moved to withdraw his appeél of Judge Hayes’ sentencing
order,-whic‘h was granted by the Court of Appeals on April 11, 2019.

' In January, 2020, during Xbpcllant’s routine pre-parole investigation, contact was made
with the-victims and the Sixth Circuit Solicitor’s Office. The PPP ir‘lvestigators repeived a copy of
Judge Hayes’ order for the first time.

On Februa?y 3,2020, an attorney for Respondent sent the Appellant a letter explaining that
per Judge Hayes’ qrder, the original sentence would be in place, and its earlier dete@ination that
~ Appellant was eligible for parole would not have happened if it had been aware of Judge Hayes’
ruling.

Upon receiving the letter, Appellant filed a notice of appeal before the Administrative Law
Court (ALC). Within his appeal Appellant alieged that the Depaftment faileci to take his youth and
its attendant characteristics into account when it applied § 24-21-640 to his sentence, thus violating
his Eighth Amendment rights. The Honorable Deborah Brooks Durden, ALC judge, affirmed the
decision of the. Respondent on September 9, 2020.

Appellant filed his notice of appeal with this Court on Septerﬁber 16, 2020. In his brief,
Appellant contends that thé ALC erred in its determination that Judge Hayes’ order met the

requirements of Aiken v. Bydrs. This brief of Respondent follows.



ARGUMENTS

1. The Appellant received an individualized sentencing hearing‘ where the mitigating
hallmark features of youth were fully explored; therefore, the sentencing court’s
imposition of a life without parole sentence as a function of applicable statues was
appropriate, and the Department properly denied parole eligibility pursuant to that
sentence.

‘In South Carolina, an inmate may not receive parole for a violent offense if that iﬁrnate has
been .convictec’l of a prior separate violent offense. S.C. Code § 24-21-640 (Supp. 1986). |
The Appellant is appealing the Department’s determination that he is not eligible for parole
due to the plgin languagev of § 24-21-640, because he was a juvenile when he committed b(;th
violent offenses..He points to Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014) and relies
heavily on the reasoning in the-unpublished opinidn of the Court of App.eals in Geer v. South
Carolina Department of Probation, ParoZe and Pardon Services, Op. No. 2018-UP-216 (S.C. Ct.
App. filed May 23, 2018), certiorari denied November 9, 201 8.3
| In Aiken, the South Carolina Supreme Court applied the U.S. Supreme Coﬁrt’s ﬁiling in
Miller v. A[abama, 567 U.S. 460 (2012) to all juvenile offenders sentenced in South Carolina to ,
life without parole, regardless of whether the ﬁo parole sentence was mandatory. No juvenile
-offender, the Court ruled, could be sentenced to life without parole unless a sentencing court
considered various factors in an individualized hearing. Those factors are “(1) the chronological
age of the offendef an(i the hallmark features of youth, including “immaturity, impetuosity; and
failure to appreciate risk and consequence”; (2) the‘ “family and hpme environment” that

surrounded the offender; (3) the circumstances of the homicide offense, including the extent of the

offender’s participation in the conduct and how familial and peer pressures may have affected him;

3 Geer is unpublished and thus has no precedential value except as provided by Rule 268(d)(2), SCACR. However,
Appellant relies almost exclusively on the reasoning within the opinion, and Respondent admittedly originally relied
upon that same reasoning until it learned of Judge Hayes’ order. For this reason, this argument explores that
reasoning without relying upon the opinion as authoritative.

4



(4) the “incompetencies associated with youth — for example [the offender’s] inability to deal with
poiice officers or prosecutors (including on a plea agreement) or [the offender’s] incépacity to
assist his own attorneys”; anci (5) the “possibility of réhabilitétion.” Id. at 544, 577 (quoting Miller,
567 U.S. at 477-478).

The ruling of Aiken was first applied to juvenile inmates sentenced to LWOP sentences by
a cirguit judge at the tiﬁle of sentencing. Geer, however, involved a juvenile who was initially
sentenced to life with parole. The Department later determined inmate Nicholas Geer was serving
a sentence for a second or subsequent violent offense. Because Geer cc;mmitted a prior violent
offenses for which he was convicted separately, the Departmeﬁt determl;ned him to be ineligible
for parole under § 24-21-640. .

The Administrative Law Cburt reversed the Department’s decision pursuant to Aiken.
Because Aiken did not addr’ess the unusual situgtion when S.C. Code § 24-21-640 makes a juvenile
ineligible for parole, the Department appealed the ALC’s decision to the Court of Appeals. In ;the
unpubiished opinion, the app-ellate court decided that there was no evidence that Geer’s youth was
taken into consideration when his parole eligibility was denied. The Supreme Court later denied
certiorari when the Department appealed.

Geer is not published aind therefore has no precedential value. In that it may be considered
persuasive, however, Geer should be considered distinguishable from Appellant’s case because
the Appellant in this case has had an indivic.iualized.hearing in which the factors set forth in Aiken
were fully explored. |

The Court of Appeals in Geer found no evidence of an Aiken v. Byars hearing. Here,

however, Appellant has had an extensive hearing before Judgé Hayes in which he had the

opportunity to present experts and witnesses to show those Aiken factors such as his family and



home environment, the circumstances of the offeflse, and his possibility of rehabilitation.‘ After the
hearing, Judge Hayes resentenced Appellant to> the same sentence as announced by Judge Rushing
in 1990, which, by operation of Section 24-21-640, is a sentenceb of life without parole. Therefore,
this Court should affirm the decision of the ALC.

2. The Administrative Law Cour‘t did not err when it concluded that the hearing
conducted by Judge Hayes was sufficient to meet the requirement of an
“individualized hearing.” 4
Appeliant érgues the purpose for the héaring beforé Judge Hayes was to “determine if

Appellant would receive a Iesse; sentence or the same sentence fof his 1990 convictions.” This
assertion mischaracterizes the Aiken hearing conducted by Judge Hayes.

At the time the Appellant’s case was assigned to Judge Hayes pursuant to Aiken, the.
Appellant had been determined to be ineligible for parole. Consequently, in order to' meet the
Constitutional requirement\s Judge Hayeé conducted an exhaustive examination into the offense
and the mitigating fabtors — including the “hallmark features of youth.” Aiken, 410 S.C. at 544,
765 S.E.2d at 577.

Admittedly, Judge Hayes did not fully describe the law in place rege;rding the Appellant’s
| sentence. In his order, Judge ﬁayes stated, “Because at the time of his sentencing, he was already
servirvlg.a felony sentence arising from the carjacking and abduction by gunpoint of two pedple‘ in
Richland County, his life sentences were deemed to be without the possibility of parole (LWOP).”
Tr. p. * | |

-

In his conclusion, Judge Hayes wrote, “This Court realizes given the consecutive nature of

these sentences, this Defendant will serve the remainder of his life in prison.” Tr. p. *.

4 Respondent will address issue 2 and 3 of the Appe]lan~t’s argument in this section.
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Clearly, Judge Hayes understood, when he conducted thé Aiken hearing, that imposing the
same sentence as _Judge Rushing would mean Appellant was not eligible for pa'fole. Simply
.because Judge Hayes referred to Appellant’s second sentence as “consecutive” rather than a
“subsequent violent offense™ does not negate his thorough and exhaustive analysis, and certainly
does not preclude the opefation of § 24;21-640 of the Code.’

Indeed, it was always because of § 24-21-640 that the Appellant was ineligible for parqle.
Had he n-ot had prior convictions for violent offenses, he would be parole eligible on his life
sentence, and therefore not one of the inmafes to whom Aiken applies. Sée Statev. F iﬁley, 427 S.C.
419, 831 S.E.2d 158 (Ct. App. 2019) (finding that an inmate who is parole eligible ié not oﬁe of
the class of inmates contemplated by Aiken).

Appellant asserts that the hearing before Judge Hayes simply reinstated Judge Rushing’s
original sentence. Appellant further argues that Geer 'requi'res an additional Aiken hearing
'_conducted by either the Department or the Parole Board before the Department can determine an
inmate to be ineligible for parole pursuant to § 24-21-640. This ié‘incorrect. The application (;f §
24-21-640 is not discretionary. The Court in Aiken held that “thé sentencing authority” must
consider the five factofs enumerated in Miller. Aiken at 544, 577.

Responder;t’s authbrity is to apply the statutes to the sentences issued by the courts, but
Respondent is not a sentencing authority. “In effectuating a sentencing court's order, the
Department has the sole authority to look to the statutes to determine whether a defendant is
eligible for parole separate and apart frbm the court's authority to sentence a defendant.” Mdjor V.

South Carolina Department of Probation, Parole and Pardon Services, 384 S.C. 457, 466, 682

% The Appellant makes an argument' that Judge Hayes, by reinstating Judge Rushing’s sentence and determining him
to be serving a life without parole sentence, violated the Ex Post Facto clause. This is incorrect. The subsequent
violent offense clause in § 24-21-640 was enacted in 1986, two years before the Appellant committed his offenses.
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S.E.2d 795, 800 (2009) (citations omitted). Thus, because the Respondent’s role is “separate and
ilpart” from the sentencing authority of the court, the Respondent is not required to conduct an
Aiken analysis of an inmate who committed his crimes as a juvenile. That,' per Aiken, remains
solely the province of the sentencing authority. Here, Judge Hayes acted within that scope and
‘exercised his discretion to impose a life without parole sentence as a function of § 24-21-640.
Therefore, this Court should affirm the ruling of the ALC.

CONCLUSION

Admittedly, the Appellant’é parole eligibility appears io have changed multiplie times
during his incarceration. The Respondent Iiad initially determined him to be ineligible for parole,‘
which placed him in the category contemplated by Aiken v. Byars. The fact that his case was similar
to the underlying facts of Geer led the Reépondent to change him to parole eligibility status -
though unbeknownst to the Respondent the Abpellant had received a resentencing hearing as
required by Aiken. After conducting an exhaustive evidentiary hearing and applying the Miller
factors, Judée Haye; found life without parole in the Appellant’s case would be constitutional and
appropriate, and upheld/re-irilposed the original sentence of Ju@ge Rushing. Cbnsequently, the
Respondent ieinstated the Appellant’s original status as ineligible for parole pursuaint to § 24-21- -
640. The Administrative Law'Cou.rt properly affirmed the Department’s‘decision‘,‘and this Court
should uphold its finding. |

Respectfully submitted,

Matthew C. Buchanan
General Counsel

South Carolina Department of Probation,
Parole and Pardon Services
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