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1 Marquette, Michigan

2 Tuesday, January 15, 2019 - 9:36 a.m.

3                THE VIDEOGRAPHER:  The time is now 9:36, and we

4      are now on the record.

5                This is the videotaped deposition of Dr. Alan

6      McEvoy being taken on January 15th, 2019 in Marquette,

7      Michigan.  We are here in the matter of K.S., by and

8      through his guardian ad litem, James Seeger, versus

9      Richland School District Two, in Case No. 2017CP40-00323.

10                Would the attorneys please introduce

11      themselves, and the court reporter please swear in the

12      witness.

13                MR. GAMBRELL:  This is Brian Gambrell.  I'm the

14      attorney for the plaintiffs.

15                MR. BARLOW:  And I'm Tom Barlow.  I'm the

16      attorney for the defendant.

17                MR. GAMBRELL:  Okay.

18                THE COURT REPORTER:  Doctor, if you could

19      please raise your right hand.

20                Do you solemnly swear or affirm that the

21      testimony you are about to give in this cause will be the

22      truth, the whole truth, and nothing but the truth?

23                DR. McEVOY:  I do.

24                THE COURT REPORTER:  Thank you.

25
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1                    DIRECT EXAMINATION

2 BY MR. GAMBRELL:

3 Q.   Dr. McEvoy, can you give the jury the benefit of your

4      education?

5 A.   Yeah.  I'm a sociologist.  I have a Ph.D. in sociology

6      from Western Michigan University.  I also have a master's

7      and an undergraduate degree.  And I have been a

8      university professor for my entire professional career.

9 Q.   What year did you become a university professor?

10 A.   1975, I believe.

11 Q.   And you've been continuously employed as a professor

12      since 1975?

13 A.   That is correct.

14 Q.   And what is your current title?

15 A.   I'm the head of the Department of Sociology and

16      Anthropology at Northern Michigan University in

17      Marquette, Michigan.

18 Q.   And do you have a particular area of study that you focus

19      on?

20 A.   Yes.  One of the areas of study is I look at school

21      bullying issues, particularly teachers who bully

22      students.

23 Q.   And do you teach any classes that relate to bullying or

24      teacher issues?

25 A.   I have taught courses in sociology of education.  I teach
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1      courses in deviant behavior.  And I also teach an honors

2      course called Patterns of Violence, where I include

3      discussions of teacher conduct.  I've also taught --

4      directed studies dealing specifically with teacher

5      conduct.

6 Q.   And you used the phrase sociology of education.

7            What is sociology of education?

8 A.   We look at how schools are organized, how they function,

9      classroom interactions, student performance issues,

10      assessment issues, a range of issues in school systems.

11 Q.   How many school districts have you reviewed or analyzed

12      their policies?

13 A.   I've been asked to speak and do in-service training at

14      dozens of schools when I've -- and I've had the chance to

15      review policies at those schools.

16 Q.   And how many papers and articles have you written on the

17      topic of teacher-on-student bullying?

18 A.   I published what I believe was the first study in 2005 on

19      this topic.  I published an article in 2014 that's been

20      widely distributed in a magazine called "Teaching

21      Tolerance."  And this past year, in the spring of 2018,

22      I published what was probably the largest study in the

23      country on teachers who bully students.

24 Q.   And how was that study conducted?

25 A.   I developed a Qualtrics survey that was administered to
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1      over a thousand teachers, asking them how they understood

2      the behavior of their colleagues and how they responded,

3      and how the school system responded.

4 Q.   And did you publish those results?

5 A.   Yes, I did.

6 Q.   How did you become interested in the topic of

7      teacher-on-student bullying?

8 A.   Well, to be honest, I suppose its origins go back to my

9      elementary school days.  I had a horrible teacher who was

10      one of the meanest persons I've ever encountered, and she

11      was terrible to me.  And even to this day, I can still

12      remember in great detail the things she said and did.

13      That was one source.

14            In the 1990s, I was doing workshops on school

15      violence issues, including bullying, and I began talking

16      to professionals about their conduct towards students,

17      and not just how students treat one another.  And as a

18      result of that, I would have people coming up to me

19      talking about their experiences and their frustration in

20      dealing with colleagues who are mean to kids, and they

21      didn't know what to do about it.  So I -- From that, I

22      began to do research on this topic of teachers who bully

23      students.  And at this point in time, almost nothing had

24      been published on this topic.

25 Q.   What year do you believe you first started actually
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1      systematically researching the issue of

2      teacher-on-student bullying?

3 A.   The first paper I published was 2005, but I began looking

4      at that topic earlier than that, probably the late 1990s.

5 Q.   And have you continuously studied the issue of

6      teacher-on-student bullying since the late 1990s?

7 A.   I have.

8 Q.   How many seminars do you believe you've presented over

9      the years including the topic of teacher-on-student

10      bullying?

11 A.   Dozens.  I don't have a specific count.

12 Q.   How many seminars do you think you've presented where the

13      topic of teacher-on-student bullying was a topic?

14 A.   I presented this at a number of national conferences over

15      the years, often as the keynote speaker.  And I've done

16      regional work.  I've done training up here in the

17      Upper Peninsula.  I've been asked at a number of places

18      in the country --

19                (Brief interruption)

20                THE WITNESS:  Someone's phone.

21                MR. GAMBRELL:  Yes.

22                THE WITNESS:  I'm sorry.  I lost track.

23 BY MR. GAMBRELL:

24 Q.   We were discussing the issue of seminars that you were --

25 A.   Seminars and workshops and teacher in-service training.
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1      I've done quite a few of them in a number of places, both

2      in -- particularly in Michigan and Ohio, but at national

3      conferences as well.

4 Q.   How many times have you been consulted by schools or

5      school districts on anti-bullying policies?

6 A.   Usually, that -- the consultation is included as part of

7      an in-service training, so again, it would be dozens.

8 Q.   Have you assisted in editing or making suggestions on

9      anti-bullying policies?

10 A.   In reviewing school policies, I've made suggestions.

11      I don't edit their policy for them, no.

12 Q.   How many times do you think you -- have you reviewed

13      those policies for a school district?

14 A.   Dozens.

15 Q.   And how many times have you appeared as an expert witness

16      regarding teacher-on-student bullying?

17 A.   I think six or seven, at least.

18 Q.   Have you always appeared on behalf of the student when

19      you testify?

20 A.   I've been hired by both the defense and the plaintiffs.

21 Q.   And what did you do to prepare for your testimony today?

22 A.   In addition to my own research over the years, I've read

23      all of the depositions and materials that were submitted

24      to me in preparation for this case.

25 Q.   Have you had an opportunity to review the anti-bullying
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1      policy promulgated by Richland School District Two?

2 A.   Yes.

3 Q.   And are you familiar with the standard of care of a

4      teacher toward a student?

5 A.   Yes.

6 Q.   And what is that standard of care?

7 A.   If you talk about a national standard, if you might bear

8      with me, I would like to read you the National Education

9      Association's code of professional ethics.  And this is

10      pretty typical throughout districts in the country in

11      their national standard.

12            They say, "The educator shall not unreasonably

13      restrain the student from independent action in the

14      pursuit of learning.  The educator shall make reasonable

15      effort to protect the student from conditions harmful to

16      learning or to health and safety.  The educator shall not

17      intentionally expose the student to embarrassment or

18      disparagement."  That's the standard.

19 Q.   And does that standard apply also to school districts?

20 A.   Yes.

21 Q.   And --

22                MR. BARLOW:  Brian?

23                MR. GAMBRELL:  Yes?

24                MR. BARLOW:  Can I stop you?

25                MR. GAMBRELL:  Sure.
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1                MR. BARLOW:  Are we going to cross on

2      qualifications before you go into substance, like we

3      talked about the other day?

4                MR. GAMBRELL:  We are.  In fact, I was about

5      to -- I've got one more question, and then that's what

6      we're about to do.

7                MR. BARLOW:  Excellent.  Thank you.  Just

8      making sure.

9 BY MR. GAMBRELL:

10 Q.   All right.  And in reviewing the materials for

11      preparation today, have you discovered the standard of

12      care that Richland School District Two has adopted for

13      itself?

14 A.   Yes.  I have that right in front of me.

15            Their policy reads, "The Board prohibits acts of

16      harassment, intimidation, or bullying of students by

17      students, staff, and third parties that interfere with or

18      disrupt a student's ability to learn, and the school's

19      responsibility to educate its students in a safe and

20      orderly manner.

21            Since learning by example -- Since students learn

22      by example, school administrators, faculty, and staff and

23      volunteers should be commended for demonstrating

24      appropriate behavior, treating others with civility and

25      respect, and refusing to tolerate harassment,
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1      intimidation, or bullying."

2            And then their policy goes on to define bullying as

3      "harming a student physically or emotionally, or damaging

4      a student's property, or placing a student in reasonable

5      fear of personal harm or property damage, and insulting

6      or demeaning a student or group of students, causing

7      substantial disruption in or substantial interference

8      with the orderly operation of the school."

9            And they go on to talk about students requesting --

10      or requiring students and professionals to report the

11      incidents of bullying, which is pretty typical.

12 Q.   And is that standard in the policy that Richland School

13      District Two has adopted, is it consistent with the

14      national standard?

15 A.   It's consistent with keeping kids safe, not humiliating

16      them, not harming them.  Yes, that is consistent.

17                MR. GAMBRELL:  Okay.  And at this time, we will

18      move for the admission of Dr. Alan McEvoy as an expert

19      witness on the subject of teacher-versus-student bullying

20      and school district responses to teacher-versus-student

21      bullying.

22                And I think, Tom, you were going to

23      cross-examine?

24                MR. BARLOW:  Yes.

25
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1                     CROSS-EXAMINATION

2 BY MR. BARLOW:

3 Q.   Dr. McEvoy, good morning.  I'm Tom Barlow.

4 A.   Good morning.

5 Q.   We talked last week.

6            You're testifying from Marquette, Michigan; is that

7      right?

8 A.   That is correct.

9 Q.   All right.  Canada is on the other side of the lake from

10      you?

11 A.   Yes.

12 Q.   Lake Superior?

13 A.   Yes.

14 Q.   Okay.  And you're currently employed at Northern Michigan

15      University?

16 A.   That is correct.

17 Q.   Previously Wittenberg University in Ohio?

18 A.   That is correct.

19 Q.   You've never worked in South Carolina?

20 A.   No.

21 Q.   The only time you've been to South Carolina was for a

22      golf outing 10 to 12 years ago?

23 A.   That is correct.

24 Q.   You've never appeared as a presenter at a conference in

25      South Carolina?
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1 A.   No.

2 Q.   You've never conducted any training in South Carolina?

3 A.   No.

4 Q.   You're not an attorney?

5 A.   I am not.

6 Q.   All right.  You have no experience with or study of

7      South Carolina laws or regulations as related to

8      qualifications or employment of teachers?

9 A.   I do not know South Carolina law in that regard.

10 Q.   All right.  And no experience with South Carolina law or

11      regulations regarding supervision of teachers?

12 A.   I do not have that information.

13 Q.   All right.  No experience with or study of South Carolina

14      laws or regulations regarding supervision of students?

15 A.   I do not have that information either.

16 Q.   All right.  You've never held a certificate or license to

17      teach in a K-12 setting in any state?

18 A.   I am not a certified teacher; however, I have taught

19      courses that do certify teachers.

20 Q.   All right.  You have never been employed by a public

21      school district in a K-12 position, correct?

22 A.   I have been employed to do evaluation as a -- evaluations

23      of their program, as well as being hired to do in-service

24      training, but I'm not employed as a teacher in a K-12

25      system.
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1 Q.   Fair.  Not a W-2 employee for a K-12 school?

2 A.   No.

3 Q.   All right.  And you've never been an administrator in a

4      K-12 setting either?

5 A.   No.

6 Q.   Or a school principal, anything like that?

7 A.   No.

8 Q.   Or a district-level school administrator --

9 A.   No.

10 Q.   -- in any setting?  All right.

11            You have not reviewed any other policies or rules

12      from South Carolina school districts, other than that of

13      Richland Two, have you?

14 A.   That is correct.

15 Q.   All right.  And you've not reviewed any training

16      materials or programs used by South Carolina school

17      districts, other than Richland Two either, have you?

18 A.   No, I have not.

19 Q.   All right.  You've not spoken personally to any witness

20      in this case?

21 A.   No, I have not.

22 Q.   And you've not spoken to any school official in the state

23      of South Carolina regarding this case?

24 A.   No, I have not.

25 Q.   All right.  You've not been qualified by a court as an
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1      expert witness previously?

2 A.   I have been qualified as an expert witness previously,

3      but not in South Carolina.

4 Q.   What case was that, that you were qualified previously?

5 A.   There was a case in San Diego; I think I gave you the

6      information in my prior deposition.  And there was --

7      There have been cases in Ohio; I gave you that

8      information in my prior deposition.  And I've been

9      deposed in a case, I believe it was in Arkansas, in an

10      administrative hearing.

11 Q.   But in those cases, a court did not actually -- you

12      didn't actually testify in court and qualify as an expert

13      witness --

14 A.   I did.

15 Q.   -- by the judge?

16 A.   I did in at least one case.

17 Q.   We'll look for that case.  All right.

18            There are no national standards on teachers

19      bullying students?

20 A.   There's very little in the way of research on this.  And

21      there has been a great deal of information on

22      student-on-student bullying, but very little in terms of

23      teacher-on-student research.

24 Q.   Okay.  In fact, your article in 2017 -- Well, your

25      article last year that was based on a study in 2017 held
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1      as the first significant survey of its kind; isn't that

2      right?

3 A.   Of a national -- Yeah, of a national survey of its kind,

4      yes.

5 Q.   All right.  And that was 2017, the survey was done?

6 A.   I gathered the data in 2017, and it was published in the

7      spring of 2018.

8 Q.   Okay.  And you haven't actually presented on this topic

9      since 2011, according to your resume, have you?

10 A.   That's not true.  I actually presented at -- some of this

11      data at a national conference last spring.

12 Q.   All right.  You're not a licensed psychologist or

13      psychiatrist?

14 A.   No, I am not.

15 Q.   You never have been?

16 A.   No.

17 Q.   All right.  And you're not a therapist of any sort?

18 A.   No.  I'm a sociologist.

19 Q.   All right.  What are you being paid for your testimony in

20      this case?

21 A.   I beg your pardon?

22 Q.   What are you being paid for your testimony in this case?

23 A.   $300 an hour.

24 Q.   All right.  Is there also a retainer of some sort?

25 A.   There's a $2,000 retainer fee.
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1 Q.   All right.  So 200 -- Excuse me.  $2,000 retainer?

2 A.   And $300 an hour.

3                MR. BARLOW:  All right.  Okay.  And at this

4      point, we would object to Dr. McEvoy's testimony under

5      Rule 702 of the South Carolina Rules of Evidence, on the

6      grounds that Dr. McEvoy is not qualified as an expert to

7      give an opinion on relevant standards of care in

8      South Carolina or breach of that standard; that the

9      testimony will not help the trier of fact understand the

10      evidence or determine a fact at issue in this case; and

11      that the danger of misleading or confusing the jury under

12      Rule 403 of the South Carolina Rules of Evidence

13      outweighs any probative value of any opinion evidence

14      that may be offered.

15                MR. GAMBRELL:  Okay.  Let us go off the record.

16                MR. BARLOW:  Sure.

17                (Discussion off the record)

18                THE VIDEOGRAPHER:  The time is now 9:52 a.m.,

19      and we are off the record.

20                (A short break was had)

21                THE VIDEOGRAPHER:  The time is now 9:54 a.m.,

22      and we are back on the record.

23              DIRECT EXAMINATION (CONTINUED)

24 BY MR. GAMBRELL:

25 Q.   Okay.  Dr. McEvoy, what is bullying?
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1 A.   I define bullying as a pattern of conduct rooted in a

2      power differential that threatens, harms, humiliates,

3      induces fear, or causes a student substantial emotional

4      distress.

5 Q.   And what is it about -- What's a feature of

6      teacher-on-student bullying that makes it so bad or so

7      pernicious?

8 A.   At a fundamental level, the protectors are harming the

9      kid, and it tends to be persistent, and the child doesn't

10      have any means of redress or any means of escaping the

11      problem.  And often, the bullying is done publicly in

12      front of peers, and it affects that child's relationship

13      with other students.  The child is often depressed,

14      fearful, and the child doesn't know what to do.

15 Q.   When you say public, what do you mean by public?

16 A.   Bullying is a way of degrading a person in front of other

17      people.  And when I say -- When teachers do it, they do

18      it in a classroom, but not necessarily in front of their

19      colleagues, although sometimes that happens in the

20      hallways or a lunchroom or on the playground.  But

21      typically, it's public in the sense that other students

22      see it and know it's going on, but it may not be easily

23      detected by colleagues.

24 Q.   And I think in one of your writings, you talk about a

25      public degradation ceremony.  What is a public
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1      degradation ceremony?

2 A.   It's a way of defining a person as less worthy, as

3      different, as requiring punishment sometimes.  It's a way

4      of spoiling their identity in front of others and in

5      their own eyes.

6 Q.   And what is it about teachers as bullying that's so

7      particularly damaging to the victims?

8 A.   First and foremost, it undermines the child's capacity to

9      learn.  It undermines the child's relationship with

10      peers.  It undermines the child's relationship with

11      parents.  Parents are often delivering the kid up to the

12      school system without knowing what's going on.  And it

13      does emotional damage to the child.  They often

14      internalize their sense of worthlessness as defined by

15      the teacher.

16 Q.   And does the duration of the activity correlate to how

17      damaging the bullying can be?

18 A.   The longer it persists, the more damaging it is.  The

19      analogy I would use is, a friend of mine recently talked

20      about a person that was snowmobiling up here and got

21      frostbite at the tip of his fingers.  And the person

22      didn't take care of it, and it became infected, a kind of

23      gangrene, and it spread.  It could have been taken care

24      of earlier, but the longer it persists, the worse it

25      gets.  That's the analogy that I would use.  The longer
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1      it persists, the more damage it does to the child.

2 Q.   How do bullying teachers get away with their conduct?

3 A.   It's a bit complicated, because teachers legitimately can

4      motivate kids and discipline kids, but within the context

5      of motivation and discipline, they often cross a line.

6      And in the name of discipline, for example, they'll do

7      harm.  And they will justify their conduct as, I was

8      trying to motivate the kid, or, I was trying to

9      discipline the kid.

10            And that's legitimate to try to do, to motivate and

11      discipline, but they cross a boundary.  And that boundary

12      they cross is often recognized by colleagues as

13      inappropriate, that they have gone beyond a professional

14      standard of conduct.

15 Q.   And how is the bullying conduct perceived by the victim

16      as it relates to whether they deserve the conduct or they

17      need the conduct?

18 A.   The target is often told that they're responsible for

19      what's going on, that they deserve it, that the teacher

20      is legitimately responding to their inappropriate

21      conduct.  And they tend to internalize it.  They feel

22      worthless.  And one of the things that can happen then is

23      when teachers bully kids in front of other kids, there's

24      a kind of contagion effect where the other kids will pile

25      on.  They will feel justified.  And this does enormous
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1      damage to the child's ability to feel good about him or

2      herself, to learn, and to establish positive

3      relationships with other kids in the school.

4            One of the most powerful forms -- significant forms

5      of power adults have over a child is the power to reject,

6      and essentially, bullying is a process of rejection.

7 Q.   Why is safety important to a student in his ability or

8      her ability to learn?

9 A.   There is a wealth of research that basically indicates

10      first and foremost, you don't do well.  You don't perform

11      competently if you don't feel safe.  Safety is a

12      precondition for learning and for success in school,

13      and if that is taken away, you don't do well.

14            I'll give you an example.  If you're in school,

15      you're a child at school, and you know that when you

16      leave, someone is going to beat you up, you're not going

17      to be able to focus on the class at hand.  You're

18      worried.  That sense of safety, if it's taken away,

19      undermines the capacity to learn.

20 Q.   And what does -- What does bullying look like?  I mean,

21      what is it -- Maybe said differently, if we were able to

22      kind of observe the classroom, what kind of conduct would

23      we see the teacher engage in against the student?

24 A.   Typically, when teachers bully students, it's not

25      physical in nature.  It tends to be verbal abuse.
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1      Yelling, screaming, demeaning, telling a kid that he or

2      she is stupid, can't learn.  And it's done in front of

3      other students.  So it's a form of public humiliation.

4      It tends to be a verbal, a kind of emotional abuse, or

5      I'd even call it emotional terrorism, and the child has

6      no place to turn for help.

7 Q.   What is -- You used this word, emotional terrorism.

8      What is emotional terrorism?

9 A.   It's being in a situation where you can't escape the

10      interaction, and you're constantly being made afraid,

11      humiliated, demeaned, told you're worthless, and you have

12      no redress or escape.

13 Q.   What is the effect of yelling by a teacher on a student?

14 A.   It's complicated, because probably most adults will, on

15      occasion, yell at a child.  I've yelled at my kids when

16      they were crossing the street when it was dangerous.

17      The intent was to stop them from harm.

18            The kind of yelling involved in bullying piles on

19      the harm.  It makes the kid feel worthless.  And it's not

20      about correcting behavior, it's about shaming, and it's

21      about isolating the child.

22 Q.   Can a teacher bully a student without yelling at them?

23 A.   There are all kinds of ways of bullying a student.  One

24      of them -- You don't have to yell to isolate a kid and

25      humiliate a kid.
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1            I recall when I was a child, the teacher didn't

2      yell at me.  Made me stand up and tell the whole class

3      what my failing grade was, and then told the whole class

4      in front of me that I was not smart enough to go to

5      college.  There was no yelling involved, but that was a

6      significant humiliating event that I still remember

7      today.

8 Q.   What are the differences between a child that is

9      suffering from bullying by a teacher versus a child that

10      just simply doesn't like school or like his teacher?

11 A.   There are all kinds of reasons why kids may not like

12      going to school.  They don't like math.  They don't

13      like -- The teacher is boring.  They'd rather be doing

14      other things.  The difference is, when a child is being

15      bullied, they're afraid.  They are made to fear.

16                THE WITNESS:  I think we froze up.

17                THE COURT REPORTER:  Just one second, because I

18      think --

19                MR. BARLOW:  Brian, I've lost connection.

20                (Discussion off the record)

21                THE VIDEOGRAPHER:  The time is 10:02, and we

22      are now off the record.

23                (A break was had)

24                (Record read as requested)

25                THE VIDEOGRAPHER:  The time is now 10:17 a.m.,
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1      and we are on the record.

2                THE WITNESS:  Okay.  So when a child is being

3      bullied as opposed to simply disliking school, the child

4      is fearful, the child is confused, the child doesn't know

5      where to turn for help, and the child just tends to feel

6      worthless.  That's different from simply disliking school

7      because it's boring.

8 BY MR. GAMBRELL:

9 Q.   And what is the difference between a bad, which meaning,

10      professionally unsound teacher, and a bullying teacher?

11 A.   There are teachers who are not well prepared, do not have

12      mastery of their subject matter, perhaps have a hard time

13      controlling students or managing a classroom.  That's

14      different from when a teacher is mean.  And so the

15      abusiveness of a teacher has to be separated and treated

16      as a different category than a teacher who is less --

17      simply not effective.

18 Q.   And what can a school district do to prevent bullying by

19      its teachers against students?

20 A.   I'm sorry.  Say that again, please?

21 Q.   What can a school district do to prevent bullying by its

22      teachers against the students?

23 A.   There are several things.  First of all, schools should

24      include in their anti-bullying policy information about

25      teacher conduct, so it isn't just referencing

482



Dr. Alan McEvoy
January 15, 2019

(906) 250-1462
Rutkowski Court Reporting, LLC

Page 25

1      peer-on-peer bullying behavior.  So they have to

2      acknowledge that teachers can perpetrate bullying as well

3      as coaches and administrators.

4            Secondly, they need to do training of the staff on

5      recognizing what bullying is, and have deliberate

6      discussions with the staff about teacher conduct towards

7      students, and not simply reference things in terms of

8      peer-on-peer behavior.

9            Third, they need to have a procedure in place to do

10      proper investigations if a teacher is alleged to bully a

11      student, and that investigation should entail more than

12      simply an informal conversation between, say, an

13      administrator and the alleged perpetrator.  There has to

14      be some systematic way of gathering information about the

15      teacher's conduct.

16            And secondly, there have -- Or finally, there have

17      to be a range of consequences for the teacher if the

18      allegations are proven to be true.

19 Q.   Who should conduct an investigation of a teacher that's

20      alleged to be a bully?

21 A.   Quite often, it's claimed to be the responsibility of the

22      principal to do an investigation.  But what I have found

23      is that very few principals are trained on how to

24      investigate cases of alleged bullying by a teacher.  So

25      there's whatever investigation should take place at the
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1      school level, but also, at a higher administrative level

2      involving human resources.

3 Q.   What is it in particular about principals that make them

4      kind of ineffective investigators?

5 A.   First of all, there's a lack of training.  Secondly,

6      there's often a lack of clarity in the policy itself,

7      where it doesn't specify teacher conduct towards

8      students.  And finally, it has to do with the culture of

9      the school itself.  To use an analogy, police often don't

10      want to report the behavior of a fellow colleague who may

11      have crossed a line in doing an investigation or an

12      arrest.

13            So teachers have this -- Or excuse me.

14            Principals have this kind of dual responsibility to

15      be helpers of the teachers, but there's a kind of role

16      conflict because they're also supposed to do

17      investigation and sanctioning.  And it's very confusing

18      on what that person's responsibility is.  That's why you

19      need clarity in the -- not only in a policy statement,

20      but procedurally what an administrator should do in the

21      case of disciplining a teacher.

22            I'm a department head, and I have responsibility

23      for the personnel in my department.  And I will tell you,

24      the hardest part of my job is having to confront a

25      colleague who's behaved in a problematic way.  It's a
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1      very difficult thing to do because you want to maintain

2      collegial relationships with that person.  On the other

3      hand, you're supposed to sanction that person and be in

4      contact with higher administration about what a person

5      has done.  It's very confusing, and it's emotionally

6      difficult.

7 Q.   Are there teachers that are more likely to become

8      bullies?

9 A.   There's some -- There's a little bit of research on this

10      by a guy named Stuart Twemlow, who did some work --

11      published an article in 2006.  And his basic finding

12      based upon a fairly small study was that teachers

13      themselves who had been picked on or bullied, that they

14      tend to be more likely to perpetrate.  But I don't think

15      we have clear evidence enough to make that a firm

16      conclusion on what motivates the person to be a bully.

17 Q.   Does the length of time that a teacher has been employed

18      have any positive or negative relationship to their

19      likelihood to become a bully?

20 A.   In the research I have done on this, what I found is it

21      tends not to be newer teachers, that is, teachers who

22      have been in service less than five years.  They tend not

23      to bully students.  Often, they come in with high ideals

24      about teaching.

25            It is -- It tends to be teachers who have been in
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1      service for longer periods of time, who have built up

2      relationships within the school system, perhaps are

3      burned out or frustrated with aspects of teaching.  They

4      tend to be the ones who are more likely to perpetrate.

5 Q.   Why is the principal's length of service in one

6      particular school relevant to a teacher becoming a bully?

7 A.   The principal's length of service?

8 Q.   Yes.

9 A.   Experienced principals would -- should be in the position

10      to know what to look for in evaluations of teachers, and

11      to be able to identify problematic conduct that they can

12      call into question and mediate.

13            So a new principal is often naive and doesn't know

14      the system of the school necessarily, or how best to

15      handle especially a more experienced teacher.

16 Q.   Is there any -- What about a principal -- Excuse me.

17            What about a principal that has been in a position

18      for a long time and has a teacher that is a bully?

19 A.   My sense of this, and, actually, some of the testimony

20      with former Principal Barth in this particular case,

21      reflect that she had a better understanding of how to

22      handle the allegations when presented with the evidence.

23      What she said she would do was different than what was

24      actually done in this case by Dr. Holzendorf.

25            So you would expect a more experienced principal to
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1      have a better sense of policies and procedures and how to

2      handle difficult cases.

3 Q.   What is the appropriate response if a school district

4      discovers an employee is bullying a student?

5 A.   First of all, they have to do a thorough investigation,

6      and that investigation should involve more than simply

7      having a conversation with the person alleged to

8      perpetrate.  It's important to bring in the parents.

9      It's important to discuss other teachers -- with other

10      teachers what they might know.  It's important to look at

11      prior records, prior complaints, including from parents,

12      or prior incidents.

13            And it's especially important to have conversations

14      with the students who are in the person's class, because

15      they are in the best position to have observed conduct

16      over a period of time that others might not have

17      observed.

18 Q.   Is there a way to question these students that's more

19      effective than another?

20 A.   Yeah.  You don't want questioning of students to be

21      fearful or a hostile encounter.  So typically, a neutral

22      party, it could be a school counselor, one-on-one where

23      the child is told that what they're saying is

24      confidential, that they won't get into trouble for

25      telling the truth.  And you ask them.  You ask them
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1      what's going on.  Ask them to describe what's -- the kind

2      of interactions that are happening in the classroom.

3            And one of the things that was such a failing in

4      this case is that the students were never asked anything.

5 Q.   Why is an informal discussion not sufficient to remedy

6      the problem of a teacher bullying?

7 A.   The person who's alleged to perpetrate has every

8      motivation to be deceptive, to deflect, to not tell the

9      truth, and to basically rely on the claim, I was

10      motivating or disciplining the student, and that the

11      conduct was appropriate.  Basically, they kind of

12      gaslight someone and to say it's someone else's fault.

13      So they deflect.

14 Q.   What is gaslighting?

15 A.   Gaslighting basically means you try to convince

16      something [sic] what they've -- that it's all in their

17      head, it's not true, it was a miscommunication, a

18      misunderstanding, that they're crazy to think something

19      is true.

20 Q.   And does a bullying teacher seek to gaslight people that

21      would be in a position to stop the bullying?

22 A.   Absolutely right.

23 Q.   What is the typical response of a bullied student?

24 A.   A lot of it is avoidance behavior.  They might have --

25      They feel fearful.  They feel ashamed.  They have a hard
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1      time concentrating on school.  They might have

2      psychosomatic symptoms, eating disorders.  And in extreme

3      cases, there's a lot of evidence that kids that are

4      bullied experience suicidal ideation.

5 Q.   What does the word ideation mean?

6 A.   Thinking about suicide.  Thinking about ending their

7      lives, or thinking about harming themselves.

8 Q.   Is the amount of time a student is bullied particularly

9      significant?

10 A.   I think there's progressive deterioration psychologically

11      and academically the longer it persists.

12 Q.   Why do students typically not report the bullying

13      behavior of their teachers?

14 A.   They believe the teacher is all powerful, that there will

15      be retribution, that the teacher will find out.  It could

16      affect their grades.  That there will be -- The teacher

17      will get even.  They're afraid.

18 Q.   And what makes the student hesitant to tell their parents

19      about the bullying behavior?

20 A.   First of all, the student has been isolated, and they've

21      been made to believe that the teacher can levy

22      consequences, and they may have been basically ordered

23      not to talk about things, or they may come to believe

24      that they're responsible.

25            And in this particular case, it was clear that Kian
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1      was absolutely afraid that his teacher would find -- that

2      Jan Moody would find out if he said anything, so he

3      remained silent out of fear.

4 Q.   What about -- In particular, the younger the children

5      where students have -- There's a range, of course, from

6      kindergartners to high-schoolers.

7            What is it about -- particularly about younger

8      children, kindergarten, first, second, third grade, that

9      makes them particularly vulnerable to this bullying type

10      of environment?

11 A.   First of all, they're told to believe and respect the

12      adults.  They tend to take things literally.  They don't

13      understand nuanced conflicts that might emerge.  And they

14      believe the teacher is all powerful.  And perhaps their

15      parents reinforce the notion, you do what the teacher

16      says.  And a child does not know how to respond when the

17      person who is supposed to be a protector is doing harm to

18      the child.

19 Q.   Is this consistent not only with teacher-on-student

20      abuse, but also maybe parent-on-child abuse?

21 A.   Yeah, there is a parallel there.  What do you do when the

22      protector is harming you?  And kids -- Young kids respond

23      emotionally, not logically to these sorts of things.  So

24      you expect emotional disturbances.  You don't expect a

25      logical response.  So when you ask, Well, why didn't you
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1      tell anyone about this?  Well, they're afraid.  And their

2      fear is reasonable, given that they're having

3      unreasonable sets of situations imposed upon them by

4      someone who has power.

5 Q.   Is there a view that a student has of his parents' level

6      of knowledge that makes it to where they don't

7      necessarily report?

8 A.   Well, quite often, the child is told, You have to go to

9      school, and you have to do what the teacher is told.  And

10      the parents typically are not informed about what's going

11      on and the day-to-day routine of the classroom.  So if a

12      child is being bullied by the teacher, the parent may not

13      know about it.

14            And -- Or even in parent-teacher conferences, the

15      parent may be told something different by the

16      perpetrator, and they may believe that there's something

17      wrong with the kid or there's something wrong with the

18      way they're parenting if there's a disturbance.  But

19      they're not -- The parents are not in a position to know

20      unless and until -- and this is what typically happens --

21      there's some egregious incident that stands out that

22      nobody could hide.  And in this particular case, what

23      happened on October 20th was just that, they couldn't

24      hide it anymore.

25 Q.   Okay.  Have you had the opportunity to review the school
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1      district's anti-bullying policy?

2 A.   I did review their policy, and I also looked at the

3      PowerPoints that they showed to the children.

4 Q.   And do you have any opinions as it relates to the policy

5      itself?

6 A.   The policy specifies that they won't tolerate bullying

7      and that they have to report it, but they don't indicate

8      anything about the procedures.  The policy does indicate

9      that teachers and staff can bully, but they never share

10      that information with the children themselves.  The

11      children were not told that teachers could be

12      perpetrators, nor were the children told how to respond

13      specifically if they are bullied by a teacher.

14            In fact, I found this particularly troubling.

15      This is in the PowerPoint that they gave the kids.  They

16      say, "If you see or hear any type of bullying, you should

17      report it to the nearest adult at school right away.

18      Do not wait."  And then the next point on the slide is,

19      "The adults will keep you safe from the person who is

20      doing the bullying."

21            Well, the person who's doing the bullying is the

22      teacher, and you're supposed to report that to the

23      teacher?  It's not logical.

24 Q.   Okay.  Would a first-grader have the capacity, in your

25      opinion, to be able to kind of overcome that
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1      misinformation and report it to an appropriate authority

2      figure?

3 A.   A six-year-old child is not in the position to be able to

4      do that.

5 Q.   And why is that?

6 A.   They don't -- First of all, they're emotionally

7      distraught.  Secondly, they don't understand the nuances

8      of this kind of thing, and they never have been told that

9      a teacher will harm them.  So they're not in a position.

10      They haven't -- Their moral development is not sufficient

11      enough to understand the complexities of what is

12      happening.  They're responding emotionally.  They're

13      feeling something is off, but they can't even articulate

14      it themselves.

15 Q.   Going back to the policy.

16            Does the policy require investigation?

17 A.   Yes.

18 Q.   And what kind of investigation does the policy itself

19      mandate?

20 A.   If an event is called to the attention of, let's say, the

21      principal, the principal is duty-bound to investigate.

22 Q.   Is there a particular description of the type of

23      investigation that's required?

24 A.   Unfortunately, they don't describe what the investigation

25      entails.  And according to Dr. Holzendorf's own testimony
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1      and the testimony of the human resource officer,

2      Karen Lovett, there was never any training on the

3      principals on how to do investigations of teachers who

4      bully students.

5 Q.   What about the level of consequences that are supposed to

6      be imposed on someone that's found to have engaged in

7      that behavior?  Is there a -- Is there a policy answer to

8      that question?

9 A.   The policy indicates that if there's a complaint against

10      a teacher, it will be investigated thoroughly and

11      promptly, and there will be consequences up to and

12      including termination of employment.  And it indicates

13      there has to be a consequence.  But in this case, no

14      consequences were forthcoming.

15 Q.   What is it about in particular Dr. Holzendorf that -- and

16      his relationship to the policy that created a problem in

17      this case?

18 A.   My sense of Dr. Holzendorf is that he's probably a decent

19      man.  He was new to the job.  And he was never given --

20      He was supposed to read the policy, but he was never

21      given any guidelines on how to implement the policy,

22      particularly involving teacher conduct, how to

23      investigate.  He had no clue.

24            The analogy I would use is, I remember teaching my

25      two children how to drive when they were teenagers.
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1      And it would have been negligent of me to give them the

2      keys to the car and say go off and drive without doing

3      any training.  And I think that's exactly what happened.

4      The policy, that was the keys to the car.  That was --

5      And he was never trained on how to drive it.  He was

6      never trained on how to use it.

7            So he made mistakes.  He was negligent in some

8      ways.  He didn't follow the policy, according to all the

9      testimony from Lovett and others, that he was confronted

10      with some pretty egregious behavior, and he didn't follow

11      policy.  But he was also not trained to follow policy.

12      So there was fault or negligence on his part up to a

13      point, but also on the system itself that didn't train

14      him.

15 Q.   If there are problems with the policy that you would

16      recognize, that if it were presented to you, you would

17      recommend they change?

18 A.   First of all, they should specify in the policy and

19      procedures what to do in the case if there's a -- in

20      cases where there's allegations of teacher misconduct

21      towards students.  They should have had in-service

22      training so that the other teachers and the staff could

23      recognize it and know how to handle it.  There should

24      have been a clear specification of consequences.  There

25      should have been a description of what investigations
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1      entail and how to do them, where to report, how to

2      report, what happens when a report is filed, what is the

3      whole process.  The policy was unclear on how to do any

4      of that, and there was no training in this.

5 Q.   What about -- And what about setting the principal, like

6      Dr. Holzendorf, up as the investigator, is there a

7      problem within the policy for doing that?

8 A.   You shouldn't ask a person to investigate if you don't

9      train them how to ask questions and how to seek

10      information.  He was put in the position of being the

11      primary investigator and to report to human resources,

12      and he didn't know how to conduct an investigation.

13            Things that were clear warning signs that he should

14      have been responsive to, he didn't, starting -- most

15      importantly, starting with that first incident on

16      September 29th, 2011.  That was the caveat.  That was the

17      warning signal.  And the alarm was going off, and he

18      didn't respond.

19 Q.   Have you had an opportunity to review the documentation

20      supplied by the school district regarding the reporting

21      of Jan Moody's conduct in the fall of 2011?

22 A.   You mean from the different depositions?

23 Q.   And also provided by the school district.

24 A.   Yes, I've reviewed all the material that was sent to me.

25 Q.   All right.  What opinions in general have you drawn from
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1      the documentation regarding Jan Moody's conduct in the

2      fall of 2011?

3 A.   The January -- Excuse me.

4            The September 29th incident was the first known

5      incident that year that should have prompted a thorough

6      investigation, the incident that took place in the media

7      center that was reported by both Tabitha Glover and Susan

8      Garris to the principal.  And they wrote it up, they

9      spoke to him, and my understanding is that he has no

10      recollection of speaking to Jan Moody about it.  She

11      basically got a pass.  There was no investigation.

12            The assistant principal, Ms. Germann, who is also

13      responsible for teacher evaluations and assessments, was

14      never informed of that event.  The former principal,

15      Ms. Barth, should have been contacted and asked, Are

16      there any prior incidents that you know of?

17            There was a prior incident in 2009 that was in the

18      personnel files; that was never looked at.  And there

19      were other incidents reported to Ms. Barth that had he --

20      had Dr. Holzendorf looked into this, he would have found

21      out.  He would have been able to connect the dots right

22      there and to do a thorough investigation.

23            He also never, to my knowledge, spoke to Kian, and

24      he never spoke to any of the students in that class, Kian

25      or the other student that was the target of this in the
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1      September 29th incident.  And to my knowledge, he never

2      even reported to the parents of the boy in the media

3      center on September 29th what went on.  I don't know what

4      he was thinking.

5 Q.   What --

6                MR. BARLOW:  I'll move to strike that.

7      You know, I don't think his testimony is allowed to

8      encompass credibility determinations about the other

9      witnesses, et cetera.  So I'll move to strike the last

10      comment.

11                Go ahead.

12 BY MR. GAMBRELL:

13 Q.   Okay.  Were there -- Were there opinions that you can

14      draw by reviewing the documentation and comparing it to

15      the policy regarding what kind of culture Richland School

16      District Two had regarding teachers-on-students bullying?

17 A.   It's clear to me there had been no prior discussion with

18      the teachers about teacher conduct towards students.  It

19      was not indicated in any of the testimony that they had

20      ever done a pre-service training or an in-service

21      training for the teachers and the principal.  That there

22      was no discussion of reporting requirements, other than

23      they had a requirement to report; to whom and about what

24      was never clear.

25            One of the things that's interesting is on the

498



Dr. Alan McEvoy
January 15, 2019

(906) 250-1462
Rutkowski Court Reporting, LLC

Page 41

1      October 20th incident in the cafeteria, the person who

2      actually reported the incident was a cafeteria worker who

3      was not really formally employed by the school system,

4      yet, the event was witnessed by other teachers, according

5      to testimony, that Jan Moody was sitting next to.  They

6      didn't report it.

7            So I'm hesitant to say there was a culture of

8      indifference, but maybe a culture of minimizing

9      problematic conduct and not really responding as if it's

10      significant.

11 Q.   Have you had the opportunity to review the

12      September 29th, 2011 incident involving Ms. Moody toward

13      an unnamed student?

14 A.   Yes, I did.

15 Q.   And what opinions did you draw from that documentation?

16 A.   That was a pretty egregious incident that I would define

17      as bullying.  She publicly humiliated a child and made

18      that child cry.  She was yelling at the child in front of

19      other people.  It was reported by two adults who

20      witnessed the event.  They reported it to Dr. Holzendorf,

21      and it didn't seem to go anywhere.

22 Q.   To the extent that Ms. Garris and Ms. Glover made a

23      report, is that consistent with the requirements of the

24      policy?

25 A.   Those two did, in my view, follow procedure.  They did
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1      report it to the principal.  The principal did not report

2      it to the director of HR, Ms. Lovett -- Karen Lovett.

3            And in Karen Lovett's own testimony, she

4      acknowledged that this was an incident of bullying

5      behavior, it should have prompted an investigation, and

6      she should have been informed, and she was not.  She was

7      not made aware of this until after the October 20th

8      incident.

9 Q.   Does the policy -- Did the policy require the principal

10      to report the incident to HR?

11 A.   Ms. Lovett indicated it should have been reported to her.

12      I think the policy was a bit vague on exactly what

13      investigation means and how to report.  But the executive

14      director of human resources indicated this event should

15      have been reported to her.

16 Q.   And why was the failure to report or improperly

17      investigate the September 29th incident important to

18      Kian?

19 A.   The testimony indicated he had been crying for weeks and

20      weeks.  According to his own testimony, he indicated it

21      started at the beginning of the school year, so quite

22      likely, even prior to September 29th.

23            But September 29th was the warning.  That was the

24      moment at which the school was in a position to act, to

25      investigate and to take action, and to protect the kids.
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1      They didn't do it.  So they had fair notice, and it went

2      on for weeks and weeks, extending the damage.

3            I think you need to look at this from the child's

4      point of view.  What was that like every day?  Every day

5      was a new torment for him.  And it could have stopped as

6      of September 29th, and it didn't.

7 Q.   In your opinion to a reasonable degree of certainty, did

8      Ms. Moody's conduct toward the unnamed student on

9      September 29th, 2011 constitute bullying as reported by

10      Ms. Glover and Ms. Garris?

11 A.   Yes.

12 Q.   And in your opinion to a reasonable degree of certainty,

13      did Ms. Moody's conduct toward the unnamed student on

14      September the 29th, 2011, as reported by Ms. Glover and

15      Ms. Garris, constitute a violation of the school district

16      policy J -- JICFAA?

17 A.   Yes.

18 Q.   And in your opinion to a reasonable degree of certainty,

19      did Dr. Holzendorf conduct an investigation as required

20      by Richland School District policy in regards to the

21      September 29th, 2011 incident?

22 A.   No, he did not.

23 Q.   And why do you have that opinion?

24 A.   The policy required action.  No action was taken.  The

25      policy required an investigation.  No investigation was
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1      taken.  The policy required that there be some mediation

2      or discussion.  There were no consequences for the

3      perpetrator.

4            Another event happened on October 10th, and a third

5      event happened on October 20th, and the starting date on

6      this was September 29th.  Had they done a proper

7      investigation, had they done some intervention, I think

8      it's reasonably certain to say that those other events

9      would not have happened.  The damage -- There was a

10      piling on of the damage, and it didn't have to happen.

11 Q.   Is it your understanding that Kian witnessed the

12      September 29th, 2011 incident?

13 A.   Yes, he did.

14 Q.   And why is that significant to Kian?

15 A.   Well, first of all, if he's already been crying, he knows

16      that he could be next, and it simply extends the fear he

17      already has or is likely to have.  And we don't know the

18      dynamics that were going on in that classroom at that

19      point.  But this teacher was creating a climate of fear

20      that was directly affecting Kian Seeger, and that was the

21      point at which the school can and should have intervened,

22      and they didn't.

23 Q.   Who was uniquely situated to investigate the conduct of

24      Ms. Moody on September 29th?

25 A.   First and foremost, Dr. Holzendorf was.  And secondly, if
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1      she had been informed as according to policy, Karen

2      Lovett.

3 Q.   And is the failure to investigate important as to the

4      facts -- the ability to gather facts?

5 A.   The information was there.  The school was in control of

6      gaining that information and acting upon it, and they

7      didn't do this.  The damage continued for at least three

8      more weeks.

9 Q.   In your opinion to a reasonable degree of certainty, did

10      Dr. Holzendorf violate Richland School District policy in

11      regards to the September 29th incident?

12 A.   I believe he did, yes.

13 Q.   And what violations of the policy did he commit?

14 A.   He failed to do an investigation.  He failed to levy any

15      consequences for Jan Moody.  He failed to communicate the

16      information to the higher administration, to human

17      resources.  And the testimony of Karen Lovett basically

18      substantiates those claims.

19 Q.   Now, kind of moving on to the next incident, which is the

20      October 10th incident.

21                THE COURT REPORTER:  Excuse me.  I hate to

22      interrupt you, but I'm looking up at the screen, and it

23      says that the meeting will end in 10 minutes, and that's

24      actually in 5 minutes because that's been up for a while.

25      Do we want to call him back before we move on to the next
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1      segment?

2                (Discussion off the record)

3                THE VIDEOGRAPHER:  The time is 10:49, and we're

4      now off the record.

5                (A break was had)

6                THE VIDEOGRAPHER:  The time is now 11:03 a.m.,

7      and we are back on the record.

8 BY MR. GAMBRELL:

9 Q.   Before we took a break, we were starting to move into the

10      October 10th, 2011 incident.

11            What did you learn by reviewing the documentation

12      from the October 10th, 2011 incident?

13 A.   The incident, according to the testimony of both Glover

14      and Garris, was that they had reported the incident to

15      Dr. Holzendorf.  And they reported, to their knowledge,

16      nothing had happened.  Dr. Holzendorf couldn't remember

17      or didn't indicate that it was reported to him, so

18      there's probably some confusion there.  But they were

19      pretty clear.  Glover and Harris were pretty clear that

20      the incident in the media center was reported within a

21      day to Dr. Holzendorf, and apparently, there was no

22      investigation.

23            The other thing I would say about that is that the

24      policy didn't seem to give any direction to staff who

25      would report to go to someone other than Dr. Holzendorf.
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1      I think that would have been a very useful thing in the

2      policy, to specify that they can report directly to human

3      resources, for example, especially when they saw that

4      there was no action taken to Moody after the second

5      incident, so ...

6 Q.   What opinion did you draw from the fact that the policy

7      does not provide an alternative?

8 A.   There was confusion.  People didn't know what to do with

9      the information.  And certainly, Dr. Holzendorf didn't do

10      any follow-up investigation at that point, nor did he do

11      anything to talk to the students, nor did he follow up

12      with Kian.

13            You've got to look at this from Kian's point of

14      view.  Okay?  He's already -- He's in this class.  He's

15      been crying on a daily basis.  And now this event happens

16      in front of his peers on October 10th.  Where does he go?

17      His parents were not even aware of it at that point.

18            And one of the things that's so interesting, little

19      kids think their parents are omniscient, they know

20      everything that's going on.  And in this case in

21      particular, because Kian's mother was working in the

22      school, I think he may have assumed -- it's possible he

23      assumed that the mother already knew.  And the mother

24      testified how upset she was that she had realized later

25      on that she was delivering her son up to this
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1      perpetrator.  She didn't know.  The kid didn't know that

2      she didn't know.  And there was no consequence.  The

3      behavior continued.

4 Q.   Why is the failure to document either the report or an

5      investigation both in the September 29th incident and the

6      October 10th incident important?

7 A.   There's a reporting function, and there's an

8      investigation function.  Both of those functions failed.

9      And there wasn't anything in the policy that provided

10      alternative means to have this investigated or to whom

11      they should report.  Glover and Garris could have gone

12      elsewhere had they been directed to do so.  They could

13      have gone directly to HR, but they didn't know to do

14      that.  They went to the one authority they assumed would

15      handle the case, and he didn't do it.

16            And the policy requires that there be documentation

17      of these reports, and Dr. Holzendorf didn't document it.

18      And he, by his own admission, acknowledged that he hadn't

19      connected the dots until after the egregious incident on

20      October 20th.

21 Q.   Why is the -- And in this regard, does the policy kind of

22      create the problem, where there's no -- no one looking

23      over Dr. Holzendorf's shoulder regarding either the

24      reporting or the investigation?

25 A.   The policy was an invitation to confusion, it seems to
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1      me.  And there should have been some mechanism to clarify

2      both the reporting and the investigative processes that

3      included not only Dr. Holzendorf, but beyond that.  And

4      the school system didn't do this, and there was no

5      training in this.

6            And Karen Lovett admitted this.  She -- We didn't

7      train the principal.  And it wasn't clear on what the

8      reporting was.  And she was all over the map on this

9      herself.  So even she was confused about these processes.

10 Q.   When we speak of Dr. Lovett and the confusion, have you

11      had an opportunity or seen information regarding how many

12      incidents of teacher-on-student bullying that Dr. Lovett

13      had investigated up to this point?

14 A.   Yes.  Early on in her testimony, I believe the question

15      was asked to her how many cases of teacher bullying or

16      teacher misconduct had she investigated, and she

17      indicated there were about 40 of them.  And as I recall,

18      approximately half of those had occurred before the Kian

19      Seeger incidents, and about half of them afterward.

20            Which, the surprising thing is that once they had

21      this case evolve with Kian Seeger, they should have

22      reviewed their policy and said, look, something is wrong

23      here if we have this many cases, but there didn't seem to

24      be a change.

25            And so if you have 40 cases of teacher misconduct
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1      that often involve a teacher bullying students, clearly,

2      there's some confusion in the policy itself, and there's

3      a climate or a culture in the school that's not

4      responsive to the kids' needs.

5 Q.   Now, we understand that that 40 number was district-wide,

6      not in the school --

7 A.   Not in that particular school.  It was district-wide.

8      But she had responsibility for the entire district.  And

9      it's a district policy, by the way.

10 Q.   Does each individual school, from your review, have their

11      own policies?

12 A.   Each school might have -- They tend to follow the

13      university -- or excuse me -- the district's overall

14      policy.  There may be some things particular to the

15      school in their training, but they have to follow the

16      district policy.

17 Q.   Is it your opinion to a reasonable degree of certainty

18      that Ms. Moody's conduct toward Kian Seeger on

19      October the 10th, 2011, as reported by Ms. Glover and

20      Ms. Garris, constitute bullying?

21 A.   Yes.

22 Q.   Is it your opinion to a reasonable degree of certainty

23      that Ms. Moody's conduct toward Kian Seeger on

24      October the 10th, 2011, as reported by Ms. Glover and

25      Ms. Garris, constitute a violation of Richland County
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1      School District policy?

2 A.   Yes.

3 Q.   And is it your opinion -- In your opinion to a reasonable

4      degree of certainty, did Dr. Holzendorf violate Richland

5      School District policy in regards to the October 10th,

6      2000 [sic] incident?

7 A.   Yes.

8 Q.   And what in particular did Dr. Holzendorf do wrong in

9      regards to the October 10th, 2011 incident?

10 A.   He failed to document the incident as reported to him.

11      He failed to do an investigation.  He failed to -- He

12      couldn't remember whether he had any conversation with

13      Ms. Moody about it.  He didn't do any san- -- There were

14      clearly no sanctions or mediation with Ms. Moody.  He did

15      not speak to the parents about this.  He did not meet

16      with the students or other teachers to find out what was

17      going on.  And he never had a conversation with Kian

18      Seeger about it.

19 Q.   Does the fact that Dr. Holzendorf not know or can't

20      remember whether the October 10th incident was reported

21      to him, indicate some issues with his organizational

22      methodology?

23                MR. BARLOW:  Objection.  That's leading.

24                MR. GAMBRELL:  Okay.  I'll restate it.

25
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1 BY MR. GAMBRELL:

2 Q.   Do you have any opinions regarding Dr. Holzendorf's

3      method for receiving complaints of bullying as consistent

4      with the policy?

5 A.   He clearly was not keeping records.  He clearly was not

6      following up with investigation.  It's hard to know

7      whether he was simply disorganized or whether this was

8      incompetence on his part, or whether he didn't want to

9      have conflicts with Jan Moody.  We can't really know.

10      All we can say for certain is he did not follow policy

11      when he was required to do so.

12 Q.   Why is the October 10th incident particularly important?

13 A.   This was an incident specifically directed at Kian Seeger

14      in front of his peers and in front of Ms. Glover and

15      Ms. Garris, and it was reported, according to their

16      testimony, to Dr. Holzendorf.  He didn't investigate.

17      And the reports were that the crying continued for

18      several weeks afterward.

19            The other thing that's so important, and we haven't

20      mentioned this yet, but the No Crying Club that Jan Moody

21      established in the class, we don't know exactly when that

22      was established, but it's entirely possible that was

23      already going on.  And had there been a proper

24      investigation with the students in the class, that could

25      have been discovered.  And this kid is suffering a daily
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1      routine of torment, and nothing is being done.  Who was

2      advocating for this child?

3 Q.   So we now have the September 29th and the October 10th

4      incident.

5            Was there information available to Dr. Holzendorf

6      that would have enabled him to draw conclusions regarding

7      Ms. Moody's fitness to continue as a teacher?

8 A.   At that point in time, I think a proper investigation

9      should have revealed, and those two incidents were

10      sufficient for them to have acted to either suspend her,

11      to -- or possibly terminate her, but they failed to do

12      that.

13 Q.   Have you reviewed Jan Moody's employment file with the

14      school district?

15 A.   I have -- I don't believe I had her full employment file.

16      I saw some of the initial materials that were submitted

17      when she was first employed.  But I have no idea what

18      kind of due diligence was done to look at her file.

19 Q.   Was there any reports of abuse prior to the 2011 school

20      year that you're aware of that would create further

21      concerns about Ms. Moody's behavior?

22 A.   Yes.  There was the report of what happened in 2009, when

23      she discovered the soiled underwear in the girls'

24      bathroom, and she lined the girls up and compelled them

25      to expose the top of their panty line to see who -- to
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1      investigate whose soiled panties were there.  And this

2      was reported and investigated, and it was indicated that

3      she used very poor judgment.  The only sanction, to my

4      knowledge, was that she -- a letter was put in her file.

5            According to the testimony of Susan Garris,

6      however, Principal Barth was informed of an incident with

7      Jan Moody involving a boy with spina bifida who was

8      injured because Jan Moody let him go down a ramp in a

9      wheelchair, and he was severely injured as a result of

10      that, and she didn't hold onto the handles.

11            There was also reports from Ms. Glover -- or excuse

12      me -- from Ms. Garris that -- of the possibility of

13      Jan Moody drinking; that wasn't investigated.

14            That she had -- There were other incidents with

15      students that she could recall that were not reported,

16      including her own daughter talked about how mean

17      Jan Moody was.

18            But beyond that, the former principal, Ms. Barth,

19      had indicated in her testimony that at least one parent

20      requested that their child be removed from Jan Moody's

21      class.

22            And had there been a proper investigation following

23      the September 29th incident, this material was available,

24      and it wasn't looked at.  Jan [sic] Barth was never

25      called, and the principal did not look at the prior
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1      record to see about -- to learn about the incident in

2      2009 or any other potential incidents.  On October 10th,

3      he had another opportunity to do this, and he failed to

4      do so.

5            There's a pattern here, and that pattern could have

6      been discovered by the school had there been proper

7      investigation.

8 Q.   Now, why is the -- Why is the panty incident in 2009

9      troubling to you?

10 A.   First of all, that was not the responsibility of the

11      teacher to investigate whose soiled panties were in the

12      bathroom, and to line these students up in a public way,

13      and to demand that they reveal their underwear to the

14      teacher.  Under no circumstances is that considered

15      appropriate conduct.

16            And the testimony of others indicated that sure

17      enough, this was not acceptable conduct, this was very

18      poor judgment.  Ms. Barth even acknowledged this was

19      problematic, although she called it weird or odd,

20      I believe.  And it's certainly unprofessional conduct.

21 Q.   Could the conduct of -- in 2009 constitute a violation of

22      the anti-bullying policy as adopted by the school

23      district?

24 A.   Let's put it this way:  It probably could rise to that

25      level; however, in this particular case, I think people
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1      are entitled to a mistake.  She made a mistake.  And it

2      was investigated, and she was given a warning.  Okay?  So

3      she had her one chance.

4            The incident on September 29th is entirely

5      different.  Now you've got -- You can start connecting

6      the dots.  There's something not right there.  And

7      certainly the incident on October 10th, way out of

8      bounds.  And the inaction of the school system enabled

9      the behavior.

10 Q.   Have you had an opportunity to look at the training

11      materials which were used to educate the students on

12      bullying?

13 A.   The only training materials that I'm aware of is that

14      they had a PowerPoint presentation that was given to the

15      students, I believe, at the beginning of the school year,

16      and I think that was done in an assembly or a large

17      gathering.  And to my knowledge, there also was some

18      discussion with, I believe, the school counselor, who

19      came in on occasion and had discussions with students

20      about bullying.  It didn't seem to be very systematic or

21      thorough.  And that material never presented to the

22      students the possibility that a teacher could be a

23      perpetrator.

24 Q.   Do you have an opinion to a reasonable degree of

25      certainty about the -- regarding the effectiveness of the
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1      Richland School District's anti-bullying policy?

2 A.   In my view, it was a leaky boat.  It was not a very

3      effective policy.

4 Q.   Do you have an opinion to a reasonable degree of

5      certainty about the effectiveness of the Richland School

6      District Two's training of its staff and employees on its

7      anti-bullying policy?

8 A.   I believe it was inadequate.

9 Q.   Do you have an opinion within a reasonable degree of

10      certainty relating to the investigation of Richland

11      School District Two into Jan Moody's behavior?

12 A.   I'm sorry.  Could you say that again, please?

13 Q.   Do you have an opinion within a reasonable degree of

14      certainty relating to the investigation by Richland

15      School District Two into Jan Moody's behavior before

16      October 20th, 2011?

17 A.   They didn't investigate it.  They should have

18      investigated it.  So they failed.

19 Q.   Have you seen or reviewed information relating to the

20      October 20th incident?

21 A.   Yes.

22 Q.   And do you have any opinions regarding the October 20th

23      incident?

24 A.   That was the most extreme incident that was witnessed by

25      a number of people in the cafeteria, including other
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1      teachers, and it was at that point that the parents

2      became aware of Jan Moody's behavior.

3            And if memory serves, a cafeteria worker who was

4      subcontracted with the school is the one who initiated

5      the report to another person who was a school employee,

6      who then reported to the mother.  They never came

7      directly to Dr. Holzendorf.

8            And it was at that point the mother called the

9      father in, who learned about, at least, some of the

10      overall details of what happened, and demanded that his

11      son be removed from that class.

12            It was at that point that once the parents became

13      involved and demanded action, that Dr. Holzendorf started

14      to do an investigation and bring in Karen Lovett.

15 Q.   And why is that significant as it relates to the policy?

16 A.   Because the policy should have protected that child long

17      before this, and the school was in charge of

18      investigation and taking action.  They took no action,

19      and that child continued to be hurt.  Not only the child

20      was hurt, but the parents were hurt.  They didn't know

21      what was going on.  And their child was being harmed, and

22      they didn't know why.  And so it's affecting the

23      parent-child relationship.

24 Q.   Have you seen any indication prior to the October 20th

25      incident that the parents were, at least, aware of some
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1      issues involving their child at school?

2 A.   They were aware that their child was crying.  And the --

3      Both the parents and Kian Seeger, they had a

4      parent-teacher conference, and Jan Moody did meet with

5      the parents on October 18th to try to figure out why the

6      child was crying.  At no point did Jan Moody volunteer

7      the information that happened on October 10th, nor did

8      she volunteer the information that there was a No Crying

9      Club.

10            And, in fact -- This is part of gaslighting.  She

11      seemed to suggest to the parents that the reason why the

12      child was crying is that the father was in the military

13      and could be deployed, and that didn't jibe with what was

14      really going on.  The parents were totally confused.

15      And they were relying on the teacher to tell them the

16      truth, and the teacher did not do so.

17            And it wasn't until after the October 20th incident

18      several days later that they began to realize the source

19      of the problem was Jan Moody herself.

20 Q.   And to the extent that the parents were in a position to

21      know what was going on, or would be in -- Excuse me.

22      Maybe say it differently.

23            Who could have enabled the parents to know what was

24      going on?

25 A.   If Dr. Holzendorf had done his job and done proper
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1      investigation, and also involved the assistant principal,

2      Germann, they would have had more information on what was

3      going on, and they would have known, and they could have

4      known earlier.  The parents could have done something.

5      They could have had that child removed earlier had they

6      known what the problem was.  They didn't know.

7 Q.   In your view of the materials, were there other

8      behavioral issues witnessed by school employees that

9      would have, at least, prompted an investigation?

10 A.   There was an incident reported by the assistant principal

11      where she was walking down the hall, and Kian Seeger was

12      in the hallway crying.  And she spoke with him, but

13      didn't understand what the problem was.  And he was

14      sitting alone in the hallway crying.  So that would have

15      at least raised questions.  There was no indication she

16      had a conversation with Jan Moody about why that

17      happened.  I'm sorry.  I lost track of the question.

18 Q.   No, no, no, that was ...

19            Now, is there any bullying context to what Jan

20      Moody did by putting Kian Seeger in the hall?

21 A.   We don't know what the behavior was that resulted in him

22      being placed in the hall, whether that was appropriate

23      discipline or whether that was a mean-spirited act.

24      We don't have that information.

25            The deeper point is, there were all these
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1      indicators along the line that something was not right

2      with that child, and nobody was finding out.  Nobody was

3      investigating.  And the child wasn't talking.  The child

4      was afraid.  The parents didn't know.  And nobody was

5      talking to the kids or investigating with other teachers,

6      What do you know, what have you heard?  It was absent.

7 Q.   Did Kian Seeger, in your opinion to a reasonable degree

8      of certainty, demonstrate all the characteristics prior

9      to October 20th, 2011 of a student that was suffering

10      from teacher-on-student bullying?

11 A.   Yes.

12 Q.   And can you explain to the jury what those warning signs

13      are?

14 A.   He was fearful.  He was distraught.  He was emotionally

15      consistently upset.  He was unwilling to talk about what

16      was going on.  He was hiding information, which is pretty

17      typical of a kid who is afraid.  So there were behavioral

18      indicators that were unclear why they were happening.

19      And they were relying on Jan Moody's information to give

20      them some guidance, and it didn't happen.

21 Q.   What is it about the explanation that Kian gives

22      regarding his dad's deployment that is a warning sign of

23      bullying?

24 A.   I'm sorry.  Can you say that again, please?

25 Q.   What is it about Kian's description or stating that he
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1      was afraid that his dad was going to be deployed was

2      the -- was indication of bullying?

3 A.   I think he was deflecting away from telling exactly what

4      was going on because he was afraid.

5            And the other thing that's interesting is that the

6      father and Kian had this arrangement where they would --

7      they could share notes about what was going on, and Jan

8      Moody interrupted that process too and stopped it from

9      happening.  So this child's connection to his parents was

10      being interrupted by Jan Moody.

11            And I can just imagine what it was like if Kian is

12      in this class.  His mother is working there.  She's

13      supposed to know what's going on.  She doesn't know

14      what's going on.  He's got this arrangement with his

15      father to help calm him down and to talk about what's

16      going on.  Jan Moody interrupts.  He's afraid to tell

17      what's going on.  And in multiple points along the way he

18      talked about he wouldn't say anything because he was

19      afraid of what Jan Moody would do.

20 Q.   Why is that -- Well, let me say it differently.

21            Did Jan Moody ever provide an explanation for why

22      she interrupted this note process?

23 A.   In my view, she didn't provide an adequate explanation,

24      except at one point she did say, if I recall correctly,

25      that, Why doesn't he send notes to me?  She didn't really
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1      explain that.

2 Q.   Why is that -- Is that another example of this

3      gaslighting?

4 A.   She's withholding information.  She's deflecting.  She's

5      not -- She only began to acknowledge some of the things

6      after she -- after the October 20th incident when she was

7      in trouble.  And she only began to acknowledge them when

8      she was confronted with the information.  She never

9      volunteered anything about the No Crying Club.  She never

10      volunteered the information about the notes.  It was

11      brought to her attention, and then she responded.  And

12      her story seemed to evolve as she got in deeper and

13      deeper trouble, up to and including her suspension from

14      school on November 3rd.

15 Q.   Do you have any opinions regarding the length of time

16      between the October 20th incident and her suspension on

17      November the 3rd?

18 A.   Had there been a proper investigation, a thorough

19      investigation by both the principal and by Karen Lovett,

20      I think that she would have been suspended immediately,

21      and not wait until November 3rd.

22            And the reason why that's important is that she

23      potentially is still doing damage to the other kids in

24      the class.  But also, now Kian Seeger is removed from the

25      class, and she's in control of the narrative.  She's
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1      talking -- She may well be talking to the other students

2      about why he's not there, was it his fault.  She could be

3      continuing to do harm in his absence from the class.

4            And she was allowed to do that.  The information

5      was already there by the October 20th deadline -- date,

6      where she could have been removed.  She was allowed to

7      continue for almost two weeks.

8 Q.   Is there any opinions that you have regarding

9      Dr. Lovett's understanding of the policy within a

10      reasonable degree of certainty that give you some

11      concern?

12                MR. BARLOW:  I'm going to object.  How can he

13      testify as to Dr. Lovett's understanding of the policy?

14 BY MR. GAMBRELL:

15 Q.   Let me maybe rephrase it and say, do you have any

16      opinions within a reasonable degree of certainty

17      regarding Dr. Lovett's implementation of the school

18      district policy?

19 A.   Dr. Lovett acknowledged that the policy required an

20      investigation.  She also acknowledged that she tends to

21      rely primarily on the principal's description of what's

22      going on as part of her investigation.

23            She never interviewed the assistant principal.

24      She never interviewed -- by her own testimony,

25      interviewed Garret [sic] -- or excuse me -- Ms. Glover
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1      and Ms. Garris, who were witnesses to two events.  She

2      never really reviewed or had anyone independently review

3      whether or not Holzendorf had been doing the proper job.

4      She was relying on him, and he was relying on Moody --

5      Moody's test- -- or responses.

6            So there was a failure on her part as well.  Not

7      only did she fail to do the training, she failed to do a

8      thorough investigation according to their own standards.

9 Q.   And do you have that opinion, that they failed to do an

10      investigation to a reasonable degree of certainty?

11 A.   Yes, I do.

12                MR. GAMBRELL:  Okay.  If we can go off the

13      record for a second.  Tom --

14                MR. BARLOW:  Sure.

15                MR. GAMBRELL:  -- I want to look at my notes.

16                MR. BARLOW:  That's fine.

17                THE VIDEOGRAPHER:  The time is now 11:30 a.m.,

18                and we are off the record.

19                (A break was had)

20                THE VIDEOGRAPHER:  The time is now 11:38 a.m.,

21      and we are on the record.

22 BY MR. GAMBRELL:

23 Q.   Dr. McEvoy, in -- to finish up, is there any research or

24      studies that have been done of what the long-term impact

25      of teacher-on-student bullying has on the student?
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1                MR. BARLOW:  I'm going to object to that.

2      He's not qualified to talk about that in psychological or

3      psychiatric terms or anything like that.  So I don't

4      think that -- Even if he's qualified as an expert in the

5      area you seek, he's not qualified to testify about that.

6                MR. GAMBRELL:  Okay.  I'm going to let him

7      answer in case she overrules your objection.

8                MR. BARLOW:  No, that's fine.  Yeah.

9 BY MR. GAMBRELL:

10 Q.   Go ahead.

11 A.   Okay.  What little research we do have on the long --

12      There's research on the long-term effects of trauma,

13      particularly to -- Teacher bullying is not as much known.

14      But consistent with the research on people who suffer

15      from trauma, they often have poor self-images, poor

16      self-worth.  They suffer from chronic depression.  They

17      suffer from intrusive imagery or memories.  They don't

18      forget it.  They don't forget this stuff.  They may not

19      want to talk about it.  And it can affect subsequent

20      relationships.

21            So one of the things about being in an abusive

22      relationship, it disorders subsequent relationships.  It

23      affects your relationship with other people, or it can

24      affect your relationship with other people.  And some of

25      those effects may not emerge right away.  They can emerge
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1      over time.

2 Q.   Have you had opportunity as a sociologist to study the

3      impacts of victims that suffer trauma?

4 A.   Yes, I've written several books on the problems of trying

5      to recover from sexual assault, and how other people can

6      help people to recover from sexual assault.

7 Q.   Is there any analogies or conclusions that you can draw

8      from a -- as a sociologist within a reasonable degree of

9      certainty that would relate to a student that suffers

10      abuse from their teacher?

11 A.   Responses to trauma will vary.  There's not going to be

12      one response.  But in general, chronic depression is one.

13      Sometimes self-harm.  Affecting subsequent relationships.

14      A capacity to trust other people.  If you want to call it

15      irrational fears.  Intrusive memories.  Sometimes eating

16      disorders.

17            So there are a range of issues that come into play,

18      and a therapist will be able to focus on some of those

19      and try to work through those problems with the person

20      that's been traumatized.

21                MR. GAMBRELL:  Okay.  That concludes my direct

22      examination, answering any questions on cross-examination

23      that Mr. Barlow may have.

24

25
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1                 FURTHER CROSS-EXAMINATION

2 BY MR. BARLOW:

3 Q.   All right.  Dr. McEvoy, Richland School District Two's

4      policy JICFAA and its administrative rule JICFAA-R

5      reference and prohibit bullying by teachers and other

6      adults in the school, correct?

7 A.   Correct.

8 Q.   Would you agree that most of the school district policies

9      you've reviewed say nothing at all about bullying of

10      students by teachers?

11 A.   Many of them do not.  Some of them do, but many of them

12      don't.

13 Q.   In fact, you did a survey in 2017, published in an

14      article last year, in which only 13 percent of responders

15      in the survey could say that the school policy indicates

16      that bullying could involve teachers?

17 A.   That the policy specifically mentioned that, yes.

18 Q.   Right.  Only 13 of those say their policies specifically

19      mentioned it, right?

20 A.   Yes.

21 Q.   Okay.  And Richland School District Two's does.

22      All right.

23            You haven't reviewed any other policies of any

24      school districts in South Carolina, correct?

25 A.   I'm sorry.  Say it again.
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1 Q.   You have not reviewed any other school district policies

2      in South Carolina other than Richland Two?

3 A.   No, I have not.

4 Q.   All right.  You would agree that bullying of students by

5      peers is a far more common and widespread problem than

6      bullying by teachers?

7 A.   That's where most of the research and most of the

8      attention, most of the policies that focus, peer-on-peer

9      bullying.

10 Q.   Right.  Your testimony assumes that Mr. Holzendorf was

11      informed of the October 11th incident before

12      October 20th; is that right?

13 A.   Of the October 10th incident, you mean.

14 Q.   October 10th.  Did I say 11th?

15 A.   Yes, you did.

16 Q.   Yeah, October 10th of 2011 incident.

17 A.   He had no recollection of it, but both the testimony of

18      Glover and Garris indicated he had been informed.

19 Q.   That wasn't my question.

20            My question was, your testimony assumes that he was

21      informed of it, correct?

22 A.   My testimony assumes that the -- that he was informed,

23      yes, that there was evidence to believe he was informed.

24 Q.   Do you know when his deposition was taken, the date?

25 A.   I could look.
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1 Q.   Was it after 2017?

2 A.   I'm trying to re- -- I'm trying to recall.  Offhand I

3      can't recall.  Let's see ...  I don't recall offhand.

4 Q.   That's fine.  It was sometime after 2011, correct?

5 A.   Yes.

6 Q.   A significant time after 2011, right?

7 A.   Yes.

8 Q.   I mean, we're here in 2019 now for the deposition, so

9      that's a number of years, right?

10 A.   Yes.

11 Q.   All right.  Your survey that you did in 2017 was -- you

12      referred to that as the first significant survey of its

13      kind, right?

14 A.   Yes.

15 Q.   This survey would not have been around at all in 2011 or

16      even perhaps thought of in 2011; is that fair?

17 A.   Not to my knowledge.

18 Q.   Okay.  Richland Two's policy that we just mentioned that

19      you've testified about, it also requires employees to

20      report bullying or harassment of students by teachers and

21      staff, doesn't it?

22 A.   Yes.

23 Q.   All right.  Would you agree that most school policies

24      you've looked at do not require employees to report

25      bullying of students by teachers or adult staff?

528



Dr. Alan McEvoy
January 15, 2019

(906) 250-1462
Rutkowski Court Reporting, LLC

Page 71

1 A.   Most of the school policies I've looked at have not

2      discussed teacher-on-student bullying.

3 Q.   So therefore, they would not have directions to employees

4      of what to do if they saw teacher-on-student bullying?

5 A.   Well, not exactly, because every school -- or nearly

6      every school has statements of ethical behavior towards

7      students.  And if there's unethical conduct or

8      inappropriate conduct towards students, including things

9      like sexual harassment, there are mandated -- it's

10      mandated that they report.

11 Q.   Certainly.  So school districts have other policies like

12      sexual harassment policies that would prescribe and tell

13      people how to investigate and do things like that, right?

14 A.   They do.

15 Q.   Sure.  Okay.  You didn't look at any of Richland Two's

16      other policies, did you, with regard to whether they have

17      sexual harassment policies?

18 A.   They indicated in the -- They indicated that they have --

19      that harassment is prohibited, but they -- I didn't look

20      specifically in their sexual harassment policy, but they

21      do indicate that that kind of sexual behavior with --

22      certain sexual behaviors are prohibited, yes.

23 Q.   All right.  Richland Two's policies also spell out

24      consequences for students and staff who commit acts like

25      Ms. Moody was accused of, right?
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1 A.   All they do is spell out is it can include termination.

2      It doesn't really give a range of sanctions.

3 Q.   Okay.  And the policies that you reviewed at -- reviewed

4      from other places that deal with teacher-student bullying

5      don't have that at all, do they?

6 A.   Some do, actually.  Some talk about a range of sanctions.

7      Some will even talk about a statement of standards and

8      protections, where they give a warning, and it goes --

9      the warning goes in their -- the record.  And if the

10      behavior persists, it can include -- it's an actionable

11      offense.  Some places require some kind of subsequent

12      training or counseling.  There's a variation there.

13      In other words, schools are given options on how to

14      handle reports.

15 Q.   Right.  And I believe you've -- your article that we've

16      referenced makes the point that most teachers don't

17      suffer any consequences for bullying students?

18 A.   Most don't, because it goes undetected, because there's

19      not -- it's not properly investigated.

20 Q.   All right.  Ms. Moody was -- suffered consequences here,

21      didn't she?

22 A.   She did ultimately, yes.

23 Q.   Including the loss of her job?

24 A.   Yes.  Not until November 11th, but yes.

25 Q.   All right.  But most teachers, as you said, don't have
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1      any consequences in these circumstances?

2 A.   It goes undetected quite often.

3 Q.   Sure.

4 A.   Because there's no clear procedure to investigate or

5      respond.

6 Q.   And that's the norm?

7 A.   I wouldn't call it a norm.  I would call it a failure of

8      policy and a problem that needs to be addressed.

9 Q.   But this is a problem that you see across the country,

10      right?

11 A.   I do not think this problem has been fully addressed

12      throughout the country, yes.

13 Q.   All right.  And Ms. Moody was also referred to law

14      enforcement, wasn't she?

15 A.   The school resource officer was informed of her conduct

16      of October 20th.

17 Q.   Okay.  And the school resource officer is a law

18      enforcement officer employed by the Richland County

19      Sheriff's Office, is it not?

20 A.   Well, either that or the school.  I'm not sure who the

21      actual -- who pays the check.

22 Q.   Humor me and assume that it is somebody from the Richland

23      County Sheriff's Office that is the school resource

24      officer.

25 A.   Okay, I'll humor you.  Okay.
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1 Q.   All right.  And they're paying for it.  Okay?

2            That's a consequence to Ms. Moody as well, isn't

3      it?

4 A.   What?  That it's reported to a school resource officer?

5 Q.   Yes, for possible follow-up as a criminal matter.

6 A.   I don't know that I would call that a sanction.  I would

7      call that a procedure.

8 Q.   A procedure that is favorable or unfavorable to

9      Ms. Moody?

10 A.   A procedure that could result in consequences.

11 Q.   Okay.  Now, your testimony is that Ms. Moody's treatment

12      of Kian Seeger did not serve any legitimate educational

13      purpose --

14 A.   Correct.

15 Q.   -- right?  All right.

16            And therefore, it would be outside of the scope of

17      her duties and responsibilities as a teacher to engage in

18      that kind of behavior?

19 A.   I believe her behavior was a corruption of the teacher

20      role.

21 Q.   Okay.  Done for personal reasons rather than educational

22      reasons; is that fair?

23 A.   I can't specify her reasons or her intentions.  I can

24      only specify that her behavior was outside professional

25      bounds.
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1 Q.   Yeah.  So it's not within the scope of normal teaching?

2 A.   No, it is not.

3 Q.   Okay.  Now, the 2009 incident, Ms. Moody was placed on

4      administrative leave for that as well, wasn't she?

5 A.   I don't believe she was placed on administrative leave

6      for the 2009 incident.  I think the only sanction was

7      there was a letter that went into her file noting the

8      incident.

9 Q.   Should she have been fired for that?

10 A.   I don't -- I don't know that -- I think that's up to the

11      school district upon their investigation.  Clearly, they

12      decided not.  That's not for me to judge.

13 Q.   Sure.  A letter in your personnel file of warning is an

14      employment consequence, isn't it?

15 A.   It can be, yes.

16 Q.   Does it stay in the file?  I mean, assume it stays in

17      there forever --

18 A.   It did stay in the file.  It was not discovered until

19      they did the investigation later on -- much later on.

20 Q.   Okay.  And we're not aware in this case of any other

21      incidents, other than that 2009 check to see who had

22      panties on or whatever the case may be before 2011, are

23      we?

24 A.   Well, according to the testimony of Susan Garris, there

25      were other incidents that could have been looked at that
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1      were reported to Principal Barth, but there was no

2      evidence in her personnel file of those incidents,

3      including the one with the boy with spina bifida.

4 Q.   All right.  Is there any documentation that that was ever

5      reported to anybody?

6 A.   Not in the testimony that I saw.

7 Q.   All right.  The 2009 incident had nothing to do with

8      students crying in Mrs. Moody's classroom or her

9      treatment of them in the classroom, did it?

10 A.   I'm sorry.  Say it again.

11 Q.   The 2009 incident that you've testified about did not

12      have anything to do with a student crying in Ms. Moody's

13      classroom?

14 A.   In 2011?

15 Q.   2009 incident.

16 A.   There was no evidence that the children were crying, no.

17 Q.   Was there any evidence that the children suffered at all

18      from that incident?

19 A.   Well, she was -- It was judged that she used poor

20      judgment, and that that was an embarrassing event for the

21      students, and that she shouldn't have done it.

22 Q.   No, that's not what I'm saying.

23            Is there any evidence that the students suffered

24      any consequences or suffered any problems from it?

25 A.   There was no evidence that they even interviewed the
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1      students regarding how they felt about it.

2 Q.   Or received any information from other sources.

3            There are other ways to get information other than

4      interviews of students, fair enough?

5 A.   There was no further evidence about the consequences for

6      the students, if that's what you're asking.

7 Q.   That's what I'm asking.  Okay.

8            No other reports of kids having problems crying in

9      Ms. Moody's class for more than 30 years of teaching,

10      correct?

11 A.   Not that were re- -- Not in any reports that I saw.

12 Q.   All right.  And about how many students a year would

13      Ms. Moody have in her class, would you think, in a normal

14      first grade class?

15 A.   A normal first grade class might vary from 18 or 20 to as

16      many as 25 -- as many as 30 or 35.

17 Q.   So if we assume 20 students a year for 30 years, that's

18      600 students, approximately?

19 A.   Over the course of her professional career?

20 Q.   Yes.

21 A.   I would guess -- I'll assume your math is right.

22 Q.   Well, thank you.

23            Now, your definition of bullying requires a pattern

24      of conduct before it can be called bullying?

25 A.   Not exactly, because there can be an egregious single
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1      incident, a high-profile incident.  It doesn't have to be

2      a pattern.  Often it is a pattern, but a single incident

3      can rise to the level of bullying.

4 Q.   (Inaudible)?

5                MR. GAMBRELL:  Wait a minute.

6                THE COURT REPORTER:  Excuse me.  Can you please

7      repeat that question?

8                MR. BARLOW:  Yes.

9 BY MR. BARLOW:

10 Q.   All right.  In the definition of bullying you gave early

11      in this deposition, clearly you used the term pattern?

12 A.   I did give that definition, but I'm testifying now, and

13      I've written about this, a single incident can rise to

14      the level of bullying.

15 Q.   All right.  But you said that, you know, everybody is

16      entitled to one mistake as well, right?

17 A.   She had her mistake in 2009.

18 Q.   Okay.  2011 September 29th couldn't be a mistake?

19 A.   Certainly, it was a mistake, but it rose to more than a

20      mistake.  At that point, the school was in a position to

21      find out more about what was going on, and they failed to

22      act.

23 Q.   It was a pattern after one incident in 2011?

24 A.   If they had done a proper investigation, they might have

25      found out what was -- what other things were going on.
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1      Possibly, the No Crying Club had already been

2      established.  We don't know.  The point is, they were in

3      a position to find out, and they didn't act.

4 Q.   Nothing came out about the No Crying Club at all until

5      after October 20th, correct?

6 A.   It was the father who mentioned it to the principal,

7      I think, in a letter of October 23rd or 24th.  I don't

8      remember the exact date.  But it was after the incident

9      in the cafeteria.  It did not come to light prior to that

10      time.  And it could have come to light, had they done a

11      proper investigation.

12 Q.   Isn't it easy to look at this in hindsight and these

13      three separate incidents that happened over a course of a

14      month and say, Oh, my God, you should have done this

15      after the first one because it got worse on the third

16      one?

17 A.   The policy required the school to investigate and to take

18      action starting with the September 29th incident, and

19      they didn't do it, and that's consistent with the

20      testimony of several people including Karen Lovett.

21 Q.   Well, you could go back and do that with any kind of

22      thing that ever happened in a school where a teacher

23      committed misconduct, and say you could've -- should've,

24      would've, could've sooner, can't you?

25 A.   I don't think this is all about hindsight.  I think this
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1      is about a child who's being harmed, and they were in --

2      the school was in a position to take action to protect

3      that child, and they didn't do it.

4 Q.   They didn't do it ever?  Didn't he leave her class?

5      October 20th he was never in her class again, was he?

6 A.   And he continued to suffer for weeks and weeks prior to

7      the removal from her classroom on October 20th.

8 Q.   He left and was in Ms. Shipman's class after

9      October 20th; is that right?

10 A.   I think on October 21st, he started in Ms. Shipman's

11      class.

12 Q.   Okay.  And he stopped crying and improved immediately

13      once he was in the new class, didn't he?

14 A.   The evidence indicated that the crying stopped.

15 Q.   All right.  In fact, you testified last week that he

16      stopped crying and improved immediately once he was in

17      his new class, didn't you?

18 A.   I don't know that I said he improved immediately.  He

19      might have.  But he -- The crying stopped.

20 Q.   And he was a happy, normal boy once he was removed from

21      the classroom?

22 A.   The parents indicated the behavioral change, that he did

23      show improvement once he was in Shipman's class.

24 Q.   All right.  And no more crying in class for the rest of

25      elementary school, right?
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1 A.   I don't recall that there was any episode of crying after

2      the removal from Jan Moody's class.

3 Q.   Okay.  I'm going to read you from Page 49 of your

4      deposition last week.

5            My question was, "Is it your understanding when

6            Kian was moved out of Ms. Moody's class, that he

7            continued to have similar problems for the

8            first grade year?"

9            Your answer was, "All the indications were his

10            behavior changed for the positive almost

11            immediately, and that he was a happy, normal kid

12            once he was removed from that class."

13 A.   Yeah.

14 Q.   Is that right?  Okay.  Good.  All right.

15            You've never taught first grade?

16 A.   No, no.

17 Q.   All right.

18 A.   I've had kids, though.  I know what it's like.

19 Q.   Is it abnormal for a child to cry in first grade in

20      class?

21 A.   I'm sorry.  What?

22 Q.   Would it be abnormal for a child, a first-grader, to cry

23      in class?

24 A.   It would be abnormal for a child in first grade to cry

25      every single day in class; that's abnormal.
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1 Q.   Right.  But the mere fact of a child crying in class, in

2      first grade, should not be evidence that there's a

3      problem with the student?

4 A.   Well, if a child is crying, you want to provide comfort

5      and find out why the child is crying.  And if the child

6      is crying every day, that indicates something really

7      serious is going on, and you want to find out what it is.

8 Q.   Sure.  My question was, one or two incidents of crying in

9      first grade would not trigger a thought that something is

10      traumatic to a child, correct?

11 A.   The evidence indicated, including from Jan Moody, is that

12      he was crying every day.

13 Q.   Answer my question, Doctor, please.  You can explain your

14      answer afterward.

15            But the question was, one or two incidents of

16      crying by a first grade student would not in your mind or

17      your opinion trigger a need to do an investigation of why

18      that child is crying?

19 A.   It would trigger a question that needed to be answered.

20                      (Brief interruption)

21                THE WITNESS:  I'm sorry.  That's my phone.

22                I beg your pardon.

23                So your question was, would one or two

24      incidences of crying in first grade indicate what now?

25
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1 BY MR. BARLOW:

2 Q.   Indicate a problem that required an investigation?

3 A.   I think you'd want to find out why the child is crying.

4 Q.   Sure.  Would the principal need to be called and involved

5      in trying to determine why that child was crying in

6      first grade?

7 A.   Not necessarily for one or two incidents.  But if you're

8      talking about daily incidents, and the principal had

9      information later on of daily -- daily crying, and he

10      never talked to the child.

11 Q.   All right.  The employees who made the report, there's no

12      indication that they had any confusion about what they

13      were supposed to report and how to report it, was there?

14 A.   I missed the first part of your question, please.

15 Q.   Oh, sorry.

16            The employees who made the reports to

17      Dr. Holzendorf, there was no indication that they didn't

18      know how or where or what to report, was there?

19 A.   They reported to him according to the pol- -- I think

20      they reported correctly.

21 Q.   Okay.  But there's -- The question was, there didn't

22      appear to be any confusion about how they were supposed

23      to report or whether they should report, was there?

24 A.   What they observed was sufficient for them to feel a

25      report was necessary, and they reported correctly.
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1 Q.   Right.  But part of what you've been retained to do here

2      is to testify that the policy wasn't followed and nobody

3      knew what to do.  But certainly, Ms. Garris and

4      Ms. Glover knew how to report and where to report?

5 A.   Yeah, they did report correctly.  My problem was with the

6      behavior of Dr. Holzendorf and with the behavior of

7      Karen Lovett; they didn't follow up with an

8      investigation.  The report was filed.  The investigation

9      is separate.  And action that should have been taken is

10      separate.

11 Q.   But you've never talked to either of them, correct?

12 A.   No, I have not.

13 Q.   You haven't had the opportunity to ask them your own

14      questions that you might want to ask them, have you?

15 A.   I've only reviewed the testimony that they have given.

16 Q.   All right.  And during a deposition, you only answer the

17      question that you're asked, right?

18 A.   Presumably, yes.

19 Q.   I mean, you don't just volunteer everything you know

20      about a particular subject without a question, do you?

21 A.   Okay.

22 Q.   All right.  Okay.  Jan Moody has never teached [sic]

23      again, to your knowledge, after November of 2011?

24 A.   Not to my knowledge.

25 Q.   And you've never talked to Jan Moody at all or gotten her
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1      position on any of this?

2 A.   I have not.

3                MR. BARLOW:  All right.  I don't have any

4      further questions.  Thank you.

5                   REDIRECT EXAMINATION

6 BY MR. GAMBRELL:

7 Q.   On a redirect, is there some correlation or at least

8      conclusions that you can draw from the research on

9      peer-versus-peer bullying that's relevant to the topic of

10      teacher-on-student bullying?

11 A.   Most -- Actually, most incidences of peer-on-peer

12      bullying do not get reported, do not get detected.  The

13      perpetrator acts with impunity, can make and break the

14      rules with impunity.  The person who's being targeted is

15      fearful, often doesn't seek help because they're afraid

16      of retaliation.  And bystanders who observe it don't

17      often report it because they too are afraid of

18      retaliation.  So there are some correlations there.

19 Q.   And I think --

20                THE COURT REPORTER:  Wait one second.  It

21      froze.

22                THE WITNESS:  There we go.

23                MR. BARLOW:  Are we back?

24                MR. GAMBRELL:  Yeah, did you miss anything?

25                MR. BARLOW:  No, it's just that my connection
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1      (inaudible) --

2                (Discussion off the record)

3                THE VIDEOGRAPHER:  The time is 12:03, and we

4      are now off the record.

5                (A break was had)

6                THE VIDEOGRAPHER:  The time is now 12:04 p.m.,

7      and we're on the record.

8 BY MR. GAMBRELL:

9 Q.   I have some questions for redirect.

10            Dr. McEvoy, are there some parallels between

11      peer-on-peer bullying that you can use to draw some

12      conclusions about teacher-on-student bullying?

13 A.   Yeah.  Most incidences of peer-on-peer bullying go

14      undetected by outsiders, by the adults in the system.

15      The targeting of a victim is done by a perpetrator who

16      does so with impunity.  He feels entitled to do it.  He

17      or she feels entitled to do it.  Bystanders observe the

18      behavior, often don't speak up about it.  The person

19      targeted is usually fearful, does not seek help.  And the

20      behavior tends to persist and often escalate over time.

21 Q.   Do we have any information that any other student

22      reported Ms. Moody's conduct regarding Dr. Holzendorf --

23      I mean, regarding bullying to another adult?

24 A.   There was no evidence of any of the students in her class

25      reporting.  There was evidence from Ms. Garris, whose
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1      daughter was in Jan Moody's class at an earlier point in

2      time, who indicated that she was really mean, and she

3      used the term evil.  And when the other adults were

4      around, she was nice, but as soon as they left, she was

5      evil.

6            But the other thing I would say is, they had an

7      oppor- -- the school had an opportunity to find out from

8      the students what was going on, and they did not follow

9      up on that opportunity with an investigation.

10 Q.   Now, is it usual or unusual for the bystanders of

11      bullying, whether it be peer-on-peer bullying or teacher

12      on bullying -- teacher-on-student bullying to report

13      conduct they see?

14 A.   They tend not to.

15 Q.   And is there a reason generally given why that is?

16 A.   Well, with student-on-student, they fear retaliation or

17      they could be targeted next.  And to some extent, that

18      may be true of colleagues.  Especially if it's a senior

19      colleague doing it and a junior colleague is observing,

20      they may feel there'd be some retaliation.  Or they don't

21      want to effect the -- have a negative impact on their

22      collegiality.  Or they may feel it's not my student, not

23      my business, and it's up to the teacher to run his or her

24      class.  So even colleagues who observe it tend not to

25      report it.  That's why it's so important that they do
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1      in-service training to talk about this and what the

2      responsibilities for reporting are among colleagues who

3      observe the behavior.

4 Q.   I think Mr. Barlow asked you a question about

5      Mr. Holzendorf's deposition in 2017.

6            When would the time have been to gather the facts

7      regarding the incidents that he investigated?

8 A.   It should have started on September 29th, followed up on

9      December 10th -- or excuse me -- October 10th, and he

10      didn't do it.

11 Q.   Now -- And I believe he asked you questions about the

12      study that you did.

13 A.   Yes.

14 Q.   When was the NEA standard regarding child safety

15      implemented?

16 A.   That standard has been in place for several decades,

17      I believe, and is still the same standard.  That language

18      is still in place.

19 Q.   So the NEA standard of conduct of a teacher toward a

20      student would have existed prior to 2011?

21 A.   Yes.

22 Q.   And I think he asked you about the policy in regarding

23      the range of sanctions.

24            Did you ever see that any sanction was imposed

25      regarding the September 29th, 2011 incident?
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1 A.   There was no sanction according to the testimony.

2 Q.   And what could have -- What could have those sanctions

3      have been?

4 A.   They had an opportunity at that point to possibly suspend

5      her until they did further investigation, or the

6      investigation may have revealed other problematic

7      behaviors that would have been sufficient to terminate

8      her employment.  That's -- We don't know what we don't

9      know.  And they had the opportunity to know, and they

10      didn't follow up on that opportunity.

11 Q.   Would it have been possible on that September 29th

12      incident to intervene on behalf of Ms. Moody to maybe

13      rehabilitate her?

14 A.   You know, that's actually one of the tragedies here.

15      It's entirely possible that the school, upon further

16      investigation, would have said, Look, there's a number of

17      issues here.  We need to give you some time off, or to

18      work with you and to improve your conduct.  That was an

19      option the school could have had.  And again, it was a

20      lost opportunity because they didn't investigate.

21 Q.   In reviewing the Richland School District policy, I think

22      Mr. Barlow asked you about a pattern.

23            Does the Richland School District policy regarding

24      bullying require a pattern?

25 A.   No, it does not.  A single incident can be sufficient.
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1 Q.   Is it unusual for a student to see improvement once

2      they've been removed from their tormenter?

3 A.   You would expect some improvement, although there can

4      well be some long-term effects.

5 Q.   And I think he asked regarding the depositions of

6      Dr. Holzendorf and Dr. Lovett.

7            Are there questions of Dr. Holzendorf and

8      Dr. Lovett that you would have liked to have been asked?

9 A.   I would have liked to have known why Lovett did not

10      interview Garris and Glover, or interview the students or

11      interview other teachers, or interview Ms. Germann or

12      interview Ms. Barth about the information once it came to

13      light with her.  And I would like to know exactly the

14      same questions why Dr. Holzendorf failed to do that when

15      he was informed that there was a problem.

16            The other thing is, I would like to know why they

17      didn't really talk to Kian Seeger and see what they could

18      have done to help him.  This boy was in terrible

19      distress, and nobody was his champion.  They had that

20      opportunity, and they failed.

21                MR. GAMBRELL:  Okay.  Nothing further.

22                MR. BARLOW:  Just a couple follow-up.

23                    RECROSS-EXAMINATION

24 BY MR. BARLOW:

25 Q.   Kian Seeger did meet with the school counselor for a
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1      number of times after the fact, didn't he?

2 A.   He did.

3 Q.   All right.  And you'd agree that it's easier to call

4      something bullying after a pattern develops rather than

5      on one incident; wouldn't you at least agree with that?

6 A.   I think people can recognize problematic behavior when it

7      happens, and they should report it if they see it.  And

8      the events of September 29th, that was the warning sign,

9      and they didn't follow up.

10 Q.   How long did you suffer bullying from your teacher that

11      you talked about earlier in the deposition?

12 A.   It was pretty much that whole year.

13                MR. BARLOW:  Okay.  That's all I have.

14                MR. GAMBRELL:  All right.

15                MR. BARLOW:  Thank you.

16                MR. GAMBRELL:  Thanks.

17                THE VIDEOGRAPHER:  The time is now 12:12 p.m.,

18      and we are off the record.  This concludes the video

19      deposition.

20                (At 12:12 p.m., witness excused)

21

22

23

24

25
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