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PER CURIAM: Norman Lee Mitchell appeals his conviction of
carjacking.! He argues the circuit court erred in admitting the victim's single
person show-up identification and subsequent in-court identification. We

affirm.’

"The admission or exclusion of evidence is left to the sound discretion
of the [circuit] court, and the court's decision will not be reversed absent an
abuse of discretion." State v. Liverman, 386 S.C. 223, 233, 687 S.E.2d 70,
75 (Ct. App. 2009). "An abuse of discretion occurs when the decision of the
[circuit] court is based upon an error of law or upon factual findings that are
without evidentiary support." Id. "[W]hether an eyewitness identification is
sufficiently reliable is a mixed question of law and fact." State v. Moore, 343
S.C. 282, 288, 540 S.E.2d 445, 448 (2000). "In reviewing mixed questions of
law and fact, where the evidence supports but one reasonable inference, the
question becomes a matter of law for the court." Id. :

When assessing the admissibility of an eyewitness identification "the
primary evil to be avoided is 'a very substantial likelihood of irreparable
misidentification." Neil v. Biggers, 409 U.S. 188, 198 (1972) (quoting
Simmons v. United States, 390 U.S. 377, 384 (1968)). An unduly or
unnecessarily suggestive confrontation procedure may deprive a defendant of
due process of law. State v. Turner, 373 S.C. 121, 127, 644 S.E.2d 693, 696
(2007). However, "the admission of evidence of [an unnecessarily suggestive
procedure] without more does not violate due process." Biggers, 409 U.S. at
198. |

Single person show-ups are "particularly disfavored in the law" and are
suggestive. Moore, 343 S.C. at 287, 540 S.E.2d at 448. [f a confrontation
procedure is deemed unduly suggestive, a court must determine whether

' Although Mitchell was also convicted of failure to stop for a blue light, he

does not appeal this conviction.
® We decide this case without oral argument pursuant to Rule 215, SCACR.



"under [the totality of] the circumstances the identification was reliable
notwithstanding any suggestive procedure." Id. at 287, S.E.2d at 447-48
(citation and internal quotation marks omitted). Factors to consider in
"evaluating the likelihood of a misidentification" include the following:

[TThe opportunity of the witness to view the criminal

~at the time of the crime, the witness'[s] degree of
attention, the accuracy of the witness'(s] prior
description of the criminal, the level of certainty
demonstrated by the witness at the confrontation, and
the length of time between the crime and the
confrontation.

Biggers, 409 U.S. at 199-200.

Here, the circuit court did not err in admitting the victim's initial show-
up identification and subsequent in-court identification. Although the single-
person show-up procedure used in the instant case has been disfavored as
suggestive, the circuit court properly found the victim's identification was
sufficiently reliable pursuant to the Biggers factors. The victim was able to
view Mitchell's face very closely during the carjacking, which took place
outside during the day. In addition, the victim demonstrated a high degree of
certainty that Mitchell was perpetrator, and both witnesses to her initial
identification of Mitchell testified she demonstrated no hesitation or doubt.
Finally, she identified Mitchell within minutes after the crime. Accordmgly,
Mitchell's carjacking conviction is affirmed.

AFFIRMED.

FEW, C.J., THOMAS and KONDUROS, JJ., concur.
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Pursuant to Rule 221(a), SCACR, counsel for Norman Lee Mitchell petitions the Court for
rehearing. Counsel respectfully submits that the Court overlooked the fact that the identification
procedure used was unduly suggestive in two distinct-ways creating a substantial likelihood of
irreparable misidentification in violation of due process.  First, the identification was a show-up
identiﬁcation. Shortly after the carjacking incident, the \;ictim, Nola Gilmore, was taken by the
police to the Gonzalez Gardens neighborhood to identify the man police had arested after he was
seen driving hef car. (R.p. 48, lines 6-18). When asked if she knew why the police were taking her
to Gonzalez Gardens, Ms. Gilmore testified, “Yes, I was éoing there to identify the gentleman

because they told me he was - - they had him and they - - that lady taking [sic] taking my son and I



down there.” (R. p. 48, lines 9-11). Norman Mitchell was the only black man on the scene who
was handcuffed. (R. p. 48, lines 22 - . p. 49, lines 1-8). Unsurprisingly, Ms. Gilmore identified

Mitéhell as the carjacker.

Second, just prior to the show-up identification, Ms. Gilmore heard over the police rédio
that a car rhafchjng; the description of her car, a blue Intrepid, had been involved in a police chase
and the individual driving the car had been arrested. (R. p. 37, lines 5-22), Ms. Gilmore was asked,
“And wheh ybu heard that they recently found that blue intrepid that matched your car, you were
pretty sure that was him‘?’ Ms. Gilmore replied, “Yeah.” (R. p. 38, lines 1-4). At the time Ms.
Gilmore was asked to identify the carjacker, Mitchell Was the only handcuffed black male to be
identiﬁeci and Ms. Gilmore knew tilat Mitchell had been arrested driving a blue Intrepid car that was
later identified as. belonging to Ms. Gilmore. These combined circumstances create a substantial

likelihood of irreparable misidentification.
In affirming the trial court’s decision to admit the idgntiﬁcéﬁon testimony, this Court wrote:

Here, the circuit court did not err in admitting the victim's initial
show-up identification and subsequent in-court identification.

Although the single-person show-up procedure used in the instant
case has been disfavored as suggestive, the circuit court properly
found the victim's identification was sufficiently reliable pursuant
to the Biggers factors. The victim was able to view Mitchell's face
very closely during the carjacking, which took place outside during
the day. In addition, the victim demonstrated a high degree of
certainty that Mitchell was perpetrator, and both witnesses to her
initial identification of Mitchell testified she demonstrated no
hesitation or doubt. Finally, she identified Mitchell within minutes
after the crime. Accordingly, Mitchell's carjacking conviction is
affirmed.

Respectfully, counsel submits the Court erred in failing to address the fact that at the time
of the show-up identification, the victim knew that Mitchell had been arrested driving a car
matching her car. The Court’s reliance on the fact that the victim demonstrated a high degree of

certainty that Mitchell was the perpetrator is misplaced because the certainly was based in part



on the fact that she knew Mitchell had been caught driving her car, the police advised her that

“they had him” and he was the only black male present in handcuffs .

Mitchell testiﬁed at trial that once he learned that his friend was not going to be able to pick
him up from the bus station at the corner of Gervais and Harden streets, he went outside to look for
aridé. He testified that at first a guil offered him a ride and then offered to “rent” the car to Mitchell
for an extra ten dollars. (R. p. 156, lines 16 — p. 157, 158, lines 1-23). MIltchell testified that he
dropped the guy off at a house on Cherokee Street and agreed to-bring the car back later. (R. p. 159,
liﬁes 9-p. 160; lines 1-19).  Mitchell testified that almost as soon as he turned onto the street
leaving Cherokee Street, a police officer initiated a traffic stop with blue lights and siren. (R. p.
161, lines 1-14).  Mitchell admitted to the failure to stop for a blue light charge and testified that
he did not stop because did not have a license. (R. p. 161, lines 25 — p. 162, lines 1-23). Mitchell

denied the carjacking. (R. p. 150, lines 24-25).

To determine the admissibility of an out-of-court identification, the trial court must first
consider whether the identification process was unduly suggestive; if so, the court "must decide
whether the out-of-court identification was nevertheless so reliable that no substantial likelihood

of misidentification existed." State v. Roach, 364 S.C. 422, 429-430, 613 S.E.2d 791, 795

(2005), citing Neil v. Biggers, 409 U.S. 188,- 93 8.Ct. 375 (1972), State v. Moore, 343 S.C. 282,

540 S.E.2d 445 (2000); State v. Mansfield, 343 S.C. 66, 538 S.E.2d 257 (Ct. App. 2000), State v.

Blassingame, 338 S.C. 240, 525 S.E.2d 535 (Ct. App. 1999).

Single person show-ups are particularly disfavored in the law. Stovall v. Denno, 388
U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d. 1199 (1967) (practice of showing suspects singly to persons

for the purpose of identification, and not as part of a lineup, has been widely condemned); see

also State v. Johnson, 311 S.C. 132, 134, 427 S.E.2d 718, 719 (Ct.App.1993) (single person



show-ups are particularly disfavored in the law); In the Interest of Jamal Rashee A., 308 S.C.
392, 418 S.E.2d 326 (Ct.App.1992) (taking witness to location where suspects, but no other
individuals, are being detained is suggestive). | |

In considering whether an identification is reliable, based on the totalitsl of the
circumstances and despite the use of an uhduly suggestive process, the court should consider the
following factors: (1) the opportunity of the witness to view the offender at the time of the
crime; (2) the witness' degree of attention; (3) the accuracy of the witness' prior description of

the crimina]; (4) the level of certainty demonstrated by the witness at the confrontation; and (5)

the length of time between the crime and the confrontation. Moore, 343 S.C. at 289, 540 S.E.2d
at 448-449.

This Court failed to consider the fact that the only description Ms. Gilmore gave of the
carjacker was a black male. (R. p. 46, lines 5 — p. 47, lines 1 — 15; p. 94, lines 20-22). Based on
the totality of the circumstances, including the unduly suggestive show-up identification, the fact
that Ms. Gilmore’s certainty in identifying Mitchell as the céqucker was based in part on the fact
that she knew he had beén arrested driving her car and her extremely vague description of the
carjacker there is a substantial likelihood of irreparable misidentification.  The trial court’s
refusal to sﬁppress the identification testimony constitiﬂes_ a prejudicial abuse of discretion

requiring reversal. Counsel seeks rehearing.

Respectfully submitted,

Kathrine H. Hudgins
Appellate Defender

This 9th day of February, 2012.
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ORDER DENYING PETITION FOR REHEARING

PER CURIAM: After a careful consideration of the Petition for Rehearing, the Court is

unable to discover that any material fact or principle of law has been either overlooked or

disregarded and hence, there is no basis for granting a rehearing. It is, therefore, ordered that the

Petition for Rehearing be denied.

A
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Columbia, South Carolina
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(Pause.)

THE COURT: All right, Solicitor.

MR. CATHCART: Your Honor, at this time the State
calls Officer Calloway.

THE COURT: It's Casta (sic) Calloway?

MR. CATHCART: Casha.

THE COURT: <Casha. You've got to learn how to
say it right.

(CASHA N. CALLOWAY, after being duly sworn,
testified as follows:)

THE CLERK: Please have a seat and state your
full name for the record.

THE WITNESS: My name is Officer Casha Nicole
Calloway.

THE COURT: All right, Ms. Calloway, I'm going to
ask you to speak up a little bit.

DIRECT EXAMINATION

BY MR. CATHCART:

Q Where are you employed?
‘For the City of Columbia Police Department.
In what capacity?

I'm a police officer.

LGN © .

AAnd was that your job back on October -- excuse me,
February 1lst of 20087

A Yes.

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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Okay. And on that date did you havevan oppoftunity
to go to the Time Warner Building oﬁ Harden Street
here in Columbia?

Yes, I did.

Okay. What brought you to the Time Warner Building?
What brought me to the Time Warner Building was we

received a call, an emergency call. At that time

“that was my current area that I was assigned to

‘patrol. They dispatched me as well as any other --

any other units that could respond to that location
in regards to a possible armed rdbbery.

Upon my arrival, myself as-well as ---

Well, let me slow you down real quick. How long did

it take you .to get there?

Approximately three minutes. .

Okay. And upon"youf arrival?

Upon my.arpival, when I_arrivedlthere, I went inside

to make contact with the =-- with the victim and I was

stopped at the door by her. Another officer was

there. He went inéide and found oﬁt that it was not

an armed rébberyzbut in fact it was a carjacking.
At that time we began to get the description of

the vehicle --- o

Uh-huh.

--— we began to transmit that over the radio to tell

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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all of the other officers that were in the located --
in the -- within the area to be on the lookout for
that vehicle.

Okay. When y'all transmitted the description of the
vehicle, what occurred?

At the time that we transmitted the description of
the vehicle, we advised them at which possible
direction that the subject was headed in. We also
gave a brief description of what he looked like. She
did state that he was a male, the victim did. And at
that time that's when Corporal Ginger Rogers: (sic)
came across the radio and stated that she was behind.
a vehicle that matched that description.

Okay. So, as you're putting out a description of the
-- how long after you put out the description of the
car and get out that it's a black male did she come

back?

.Probably less than 90 seconds.

Okay. So the initial description, somebody had

already come in with -- saying we have the -- we're

-behind a car?

Exactly. As soon aé we gave out the description,
apparently Corporal Sanders was already behind the
vehicle located on Heidt Street.

Okay. And what occurred after that?

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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A To my knowledge, I was still at the location ---

Q Uh-huh.

A --— with the victim'trying get her information. I

was advised over the radio that Corporal Sanders was
actually behind the subject. He was_fleeing on foot.
He wasn't stopping for blue lighfs and sirens. He
‘was beginning to.flee on foot. At that time tney
went ahead and placed that no transmitting on the

radio because we lost contact ---

"THE COURT: .I'm sorry, you've got to slow down a
little bit, okay. You'fe talking too fast. I'm having
tronble understanding you. It's nothing personal but
just slow down a little bit.

THE WITNESS: Okay.

THE COURT: All right, continue.

Q They were transmitting that she was behind the
subject running on foot and then what?

A At that time we lost contact with her. I'm not sure
exactly what happened at that time but we could not
raise her on the radio. |

At that time, Lieuténant Evané.came across the

radio and placea a non—transmittiné. He didn't want
anybody to transmit anything until we could acfually
get her location because we had put out in the
description that he was armed.

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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Okay. And how long did that last?

That approximately lasted about three minutes, three

to four minutes. At that time I was still at the

Time Warner Cable Building with the victim and
apparently some other officers then came in and went
ahead and he was captured over at 1505 Garden
Plaza.

Okay. And what 1f anything did you do at that time
when you found out he was captured?

Once he was captured I was advised by my supervisor
to go ahead and get the victim, as well as her son,
bring her to the location to see if we could-get a
possible identification.

Okay. And did you do so?

Yes, I did.

Could you please describe how that went about?

I pléced the victim, as well as her son, in the back
of my pétrol car. I have a cage that's in the back
of my patrol car. When I pulled up to the location
where the Defendant was supposed to be at, at that
time that's when the victim stated that she was
unable to see him. She asked me could I possibly get
a little bit closer because the cage that's in my car
was Qbstructing her view.

Okay. And did you do so?

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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A I did.

o] And what occurred at that point?

A As I moved closer, she went ahead and shé looked
forward and that's when she stated, that's the man,
that's the man.

Q Did she seem that she was unsuré in any way as to her
identification?

A No, not at all.

Q Did you point out to her who you wanted to pick in

this identification ---

A No, I didn't.

Q Okay. How long after the initial -- you got to the

Time Warner Cable Building to her pointing to him'and
saying, that's the man, that's the man who did this?
How long was that?. |
A I would give it épproximately 10 minutes from'start
to finish..
Q | Okay. Is the person that she pointed out, did he
match the description.that she gave you?
A Yes, he did. '
MR. CATHCART: Beg the Court's indulgence.
THE COURT: Yes, sir. |
(Pause..)
MR. CATHCART: Please answer any queétions from-

Defense counsel.

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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CROSS-EXAMINATION

BY MR. SHEALEY:

Q

(ORI © B 1

=

Officer Calloway, so you dispatched -- were

dispatched for an emergency?

Yes, 1 was.

You said you got there within three minutes of being
dispatched?

Approximately within three minutes.

Ms. Gilmore was there?

Yes, she was.

And were you traveling alone or was another officer
with you?

I was traveling alone.

But you testified there as another officer that
responded?

Yesl Me and Officer Edwards were at the same
loéation handling a call off of 25 -- at the 2500
block of Cherry Street. And that is approximately

three minutes from the location especially when we're

‘blue lights and sirens, everybody pretty much gets

out your way.

Okay.

So he was responded in his patrol car and I responded
in mine. |

The two of you?

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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Affirmative.

And after determining it wasn't an.armed robbery, you
put'—— the radio was on and you put out the
description aé you know it of a black male, that's
what you were told?

Officer Edwards. was the person that actually went
inside and made contact with the business to verify
if it was indeed an armed robbery. At that time I
was still sténding at the doorway with the victim and
he went ahead and advised that it was a carjackihg

and not an armed robbery.

At that time I began speaking with the -- with

- the victim and she began to go ahead and tell us what

type of car it was, what color the car was and,aléo a
brief description of what the individual looked at -
looked like.

So you put that out there on the radio in case any
patrol cars mighf see someone that fit the
description. Now, thevdescription of the car was an
Intrepid, right?

Correct.

The description of the suspect was a black man?

Yes.

Okay. So that was out on the radio so people could

look for the Intrepid?

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL
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A blue ---

With a black man in it?

Correct.

Okay. Now, at some point you testified that it was
Corporal Ginger Sanders got_behind this Intrepid and
you found out about that? That was on the radio?

At the time she came across the radio and she stated
that she was behind the vehicle that matched the
description that the victim had stated that was --
that was taken from her. And at that time Corporal
Sanders came across the radio and stated that she was
behind a vehicle that matched that description and
the individual in it that was driving the vehicle
matched the description.

And while this is going on, I imagine you were
interviewing Ms. Gilmbre, assessing the injuries,
that kind of thing, she was there with you guys?
Correct.

You and the other officer?

Correct. Just ——-actuélly, Officer Edwards had went
ahead and exited the scene once Ginger Sanders came
across the radio.

So you were taking her statement -- at that time you
were taking ---

I was taking her statement. I was talking to the
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victim.

You testified that you learned that the suspect had
fled on foot. It was your understanding, based on
the radio communication, that he was running from
Officer Sanders at this fime, correct? I mean,
that's how you kind of find out that-the suspéct was

being chased?

- Correct.

And you found out the suspect had been caught at
least, apprehended? |

Yes, I had.

And that was through the radio?

Through the radio. | -

Okay. And at some point when you determine that he

was caught and the perpetrator was in custody, I

guess, you were told to bring Ms. Gilmore over?

I was advised by my supervisor tQ go ahead and bring
thé victim to the scene and she if she could possibly
identify him.

Who's your supervisor?

Sergeant Deidre Priester.

Priester. And you said that was through your radio?
Through my radio.

Okay. So you loaded-up Ms. Gilmore and her son

William ---
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--- in the back?

In the back seat of my patrol car.

Okay. And it took you a couple of minutes to get
over to the Gonzales Apartments?

Just -- just a couple of minutes just to get over to
the location. |

Now, y'all had Mr. Gilmore (sic) cuffed at this time?
When you pulled up he was cuffed? He wasn't just --
he wasn't still running or ---

No, he was in handéuffs. He was being detained.

And you said you pulled up and Ms. Gilmore asked you
to pull up a little closer because there was a grate
in front of her view and she wanted to make sure she
could see?

Yes, correct.

Now, when you pulled up, Mr. Mitchell was in a
cruiser?

No, he was not.

He was outside?

Yes, he was standing outside the vehicle.

And the officer that reported to Time Warner with

.you, he was at the scene now?

I. believe Officer ‘Edwards, it was quite a few that

were out there at the time at the scene.
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Six, seven, eight, how many is quite a few?

I couldn't speculate.

Okay. How many other suspects were there out there
at the time?

There wasn't any other suspects out there. There were
other people in the area.

Were any of them cuffed?

No.

So Mr. Mitchell was the only one cuffed?

Yes.

- And there were a number of -- quite a few officers

out there?

Yes.

And they were, I imagine, around Mr. Mitchell?

No; the only person thaf -~ there wasn't a group of
officers around him. I believe some of the other
officers had exited the scene and began to canva§ the
area to see if they could possibly see édtential

witnesses or try to locate a weapon.

.There were at least enough to make sure he wasn't

running anywhere?

That's correct.

And gquite a few officers, you said that you came in
one patrol car. Aﬁd I'm not sure of the practice but

I imagine officers, there are quite a few number of
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them, quite a few patrol cars out there as well?
Actually there were probably about three to four
marked patrol cars and-the rest were unmarked because
we do have investigators in narcotics that responded
to the scene and they in fact did not have marked
patrol cars.

Ms. Gilmore's blue Intrepid was at the scene, right?
No, it was not at the scene. It was recovered frbm a
different location. |
Okay. But when you were being communicated by -- via
radio, Corporal Sanders said éhe was behind a blue
Intrepid and you heard that?

I heard that.

And Ms. Gilmore heard that .too?

No, she did not hear it. Ms. Gilmore was very upset
and in fact we almost had to call EMS for her because
she had just had surgery and she was complaining of
chest pains.

And how can you be certain that she didn't hear that
when you were tending to her?

I was —- I'm just -- as far as the radio call goes,
normally it's very hard to decipher unless you know
what you're listening for.

And as far as the description of the alleged

perpetrator of this crime, it was black man with a
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gun aﬁd that was the description that you
transmitted. And combine that with an Intrepid,
that's why this chase began?

The chase began because the vehicle that Corporal
Sanders saw matched the description that was given to
us by the victim when I arfived‘on the scene.

A black male.

- That's what the description was.

MR. SHEALEY: Beg the Court's indulgence.

THE COURT: All right.

(Pause.) |
Ms. Calloway, part of your work involves your radio
and that‘s how you're communicating with'your fellow
officers. And you testified that that was on, that
wés functioning, that's part of the reason Ms.
Sanders got behind this Intrepid in the first place.
You also téstified'pre§iously that you héd been
attending Ms. Gilmore at the time. So, you know,
whén it came thfough-that someone had gotten behind
-- and that Officef Saﬁders had gottén behind this
Intrepid, Ms. Gilmore heard all that. And she -- the
radio is on, it's not a headphone or anything, it's a
radio?
(The witness nodded head.)

And she heard that? -
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MR. CATHCART: Your Honor, I would just point
out, it's asked and answered or now he's asking for
speculation.

THE COURT: What now?

MR. CATHCART: Asked and answered or speculation,
either way.

MR. SHEALEY: Your Honor, it's not speculation

THE COURT: Stop. Go ahead and ask your
question.” This is non-jury. I can sort it out, go ahead.
MR. SHEALEY: Thank you, Your Honor.

Do you mind answering the question?

A I'm assuming that she didn't -- I didn't ask her if

she‘actually heard the transmission. I'm assuming
that she didn't.

MS. SHEALEY: Okay. Nothing further.

THE COURT: Anything further of witness?

MR. CATHCART: No, sir.

THE COURT: You may step down.

(The witness leaves the witness stand.)

THE COURT: Call your next witness.

MR. CATHCART: The State calls William Gilmore.

(Pause.)

MR. CATHCART: Your Honor, while we wait for

Mr. Gilmore, can we approach real quick.
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THE COURT: Yes, sir. .

(Whereupon, a bench conference was held off the

record.)

(WILLIAM GALLOWAY, after being duly sworn,
testified as follows:)

THE CLERK: Please have seat and state your full

name for the record.

THE WITNESS: William Gilmore.

DIRECT EXAMINATION

BY MR. CATHCART:

Q

bit.

Q

A

Mr. Gilmore, you were at the Time Warner Cable on
Harden Street in Columbia for what purpose on
February the 1lst of '08?

To payvthe cable ‘bill.

Wasvanybody with you?

My mother.

THE COURT: Stop, you've got to speak up a little

THE WITNESS: I'm sorry.

THE COURT: I just.can't hear you.

THE WITNESS: My mother.

THE COURT: Thank you, that's better.
And when you went to the Time Warner Cable Buiiding
with your méther, what did ybu do?

I -- it was real busy. I pulled into a parking
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place. Took the first one when somebody pulled out.
I went in. At first I saw there was a big long line,

I thought about leaving. But I didn't, I stayed and

All right. When you went in, did you go'in with

anyone?

No, by myself.

Okay. And where was'your mother at this time?
Sitting in the car.

Okay. Can you describe the day, was it daytime,

nighttime?
It was afternoon. It was beautiful. It was about 70
some degrees. I had the car window down.

Where was your mother when you left her?

In the péssenger séat.

Was the keyé still in the car?

Yes, sir.

Was the car running?

No, sir.

What occurred as you're paying your bill or in there?
I was standing in line and just waiting like
everybody élse. And I.happened to look over and I
just see my mom standing there. And she said, can
somebody help me, call the police, a man just put a

gun to my head and stole my car.
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Okay. How did she appear at that time?

Like she was about to faint.

What did do you at that point?

I reached for my cell phone but I realized I left it
on the dash of the car. And I asked, can somebody
let me use the phone and they told there was one
right there on the wall. I picked it upvand I called
911. . o

Okay. How long after you called 911 did it take the
police. to a arrive?

It seemed like minutes.

Okay. 

Quick.

Seemed really quick?

I started hearing the sirens, yeah. ,

And what if anything happeneduwhén the police -

arrived?

-I could héar on the officer's radio, I could hear

them -- I don't know who ‘I was hearing but I could
hear them, they had the carlin sight and --- |
Okay. How did they know what was the car? Did you
that get a description of.the car? V |

Yes, I did on my 911 call.

-Okay. Did your mother give the description of the

car®?
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I can't remember.

Okay. How was =-- how she reacting? What was her
demeanor and what was her .condition when you were
talking to the police? |

If I had to describe, probably Weak, probably
couldn'£ believe it just happened.

Was she being real talkative?

No..

But you were the one that gave the description.of the

- car to the police?.

Yes.

Okay. And how long afteriyou gave the descfiption of
the car to the police that your hear about this,
they're right behind the car?

Oh. I heard immediately when she came in to the Time
Warner place. I mean, she was trying to ask me

questidns and I was like, they've got it, they've got

‘the car, you know, because -- I mean, it's just

commonsense, I could hear it.

Okay. And how long after they said they had the car
did y'allldo anything outside of the Time Warner
Building? |

There was -- the officer took us, I remember -- it
wasn't very long. I mean, the whole process wasn't

very long. I mean, we just ---
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THE COURT: Wait, hold on.
(Pause.)
GENTLEMEN: 1It's maintenance ---
THE COURT: The ghost of Gene Cooper, what waé
that? You know who Gene Cooper is, don't you?
MR. CATHCART: ©No, sir, I don't.
.THE COURT: Billy Héllis; tell them who Gene
Cooper 1is.
MR. HOLLIS: He's probably one of the greatest
drummers that ever lived. |
- THE COURT: Thank you. Go ahead, Solicitor. You
learn something new everyday,'Solicitor, continue.
MR. CATHCART: Yes, sir..

Q You indicated y;éll left the Time Warner Building how
long after yoﬁ heard all this?

Al. Not long. She put us -- we got in the back of the
policeAcar.

Okay. And then what occurred at that time?

A She just took us to this apartment‘complex.

0 Okay. And did she indicate to you that y'all were
going to pick out any suspect or pick out anybody in
particuiar?

A No.

Q Okay. What did she do, the officer?

A She took us to the apartment complex an it took a
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while to get in there. And they said that they -- 1
believe they had somebody arrested or something and
they wanted us to see 1f it was the person or see --
for my mom to see.

What did your mom do or what had happened?

Well, we were in the back of a police car. My mom
wés sitting by the window. I was kind of in the
middle of the hump. And we were like in the middle
of the road, you know, the paved road of the
apartment complex. And they brought him to like the
front of the car but we couldn't see because the
front seat's so high. And my mom asked them to bring
him a little bit closer so that we could see and then
she identified him.

Okay. You were there when she identified him?

Yes, I was.

Would ——-how would yoﬁ characterize her
identificétién? Was she sure ---

Oh, yeah, she was sure.

Had no doubt in her mind?

No'doubt. No doubt in my mind.

Did you have an opportunity to éee the Defendant when
this all occurred?

No.

I mean, I'm talking about the carjacking?
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No, no..
But you did see your mom'é identification?
Uh-huh.
What was her demeanor in the car? Was she stili
faint and weak at that point?
No, no, no.. She was ready to get her car back
because she kept aSking the officer, when could we
get our car, when can we get our car. Thét's what
she was askiﬁg, I want my car back, I want my car
back.. -

(Laughter.)

MR. CATHCART: Okay. Please answer any questibns_-

from the Defense counsel.

CROSS-EXAMINATION

BY MR. SHEALEY:

How are you,-Mr. Gilmore?

All right.

You were helping your mom pay your cable bill that
day, right? |

I was paying my cable bill that day.

Okay and she was along with you ---

Right. Actually we were goilng to buy a bulldog[
English bulldog. And we were going to the pet store
in Five Points, to get a crate and get stuff to bring

the dog home. 'And I didn't know there was a Time
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Warnér place there and I actually seen it and I said,
you know, the cable bill, I'm going to go in here and
pay it, a last minute thought.

On the way to get the bulldog, you realize you can
pay your bili and you can do it all in one location?
Right. -

Okay. But you had gone inside?

I had gone inside.

Okay. And your mother was with you there just to
accompany you?

Right.

Okay. Going to get the puppy?

Uh-huh. |

Okay. So you said the first time you saw her was
when she was kind of coming up to Time Warner and
that's when you learned what's happened?'

The first time I saw her she was actually just
standing there.

Just standing there?

I mean, it was such a long line, I was probably half
way between their door and where you get to the check
out. |

She didn't come inside the building?

Right. I looked over and she was already standing

there.
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You didn't have your phone but you borrowed a phdne;'
from someone to call ---
No, I used the phone, Time Warner phone that's righﬁ o

there on the wall.

On. the wall?
Uh-~huh.

Okay. So you used the Time Warner phone to callf9¥i?

Yes, sir.

And you said your mom was a little shook-up at thé%iyf}"
time. Did she faint -- feel faint --- “
Well, I mean, she was just a little shook-=up, I meaﬁ;:;
like you would be if you just had somebody rob you, :
take your ---

And you called and I've got the 911 dispatch. And
yoﬁ told them that she about paséed out?

Well, I -- you khow, I was.like probably as far we
are apart'from eaéh other and, you know, someone'was
helping her and_she sat down. I didn't know if she
was going to pass out, I thought.

You told them she was going to pass out?

Right.
She was faint and didn't look too good. You said
soon after the Columbia units arrived. How many

-units were there at Time Warner?

There was none there at the time but as soon as I
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hung up the phone and went over to my mom you could
almost hear the sirens already. And then an officer
got there and she was trying to ask us morelquestions
but I could -- you know, all we were concerned then
-- by that time my mom was fighting mad. She, you
know, wanted her car back and she came to and ---

She came to?

Well, not came to. You know, got her senses
together, I mean —---

She didn't ---

If you fell down on the ground, you know, she brushed
herself off and she wanted her car back.

Sure, sure.

It was obvious, I mean, you could hear it, you know.
Okay. How many officers were there at Time Warner?

I just remember the one lady because that's the one
that was questibning us.

She was tending to your mom?

No, she wasn't tending to her. She was just trying
to get more information so they could help us.

You called in 911, you were giving the description of
the vehicle?

Yes, sir.

And so when the officer arrived and gquestioned you

and your mother, she put that on the radio and let --
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let the officer know what was going on?

I -1 -—--

Well, they knew and you and your'mom were able to
hear when the officer -- Officer Sanders got behind
this vehicle?

Excuse me?

You testified that you were able to hear when they
located the vehicle, -the officer? |
Right, right. I don't know what officer ;f_

Right. |

I could -- you know, it's commonsense ---

You heard on the- radio ---

Uh-huh.

--— that theyfve got the car, they're following it?
They were following it, uh-huh.

Okay. And then you wefe able to detefmine based on
the radio andAtHe cops putting you in -- these

officers putting you in their vehicle to take you

over to the location, you knew they had someone?

No, I didn;t even'know if they had the car for(sure.
It just -— you know, because we kept asking, did.you
find our car and she wouldn't tell us; the officer
wouldn't tell us. |

You didn't know where you were going-?

No.
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Okay. Eventually you figured out, you were at
Gonzales Gardens Apartments, they brought you over
for the purpose of trying to identify a suspect?
Uh-huh.

You and your mother, you didn't see anything but your
mother ---

Right.

-— you were there with her?

Uh-huh.

You testified that you were in the back seat of the
officer's cruiser?

Uh-huh.

There was a grate?

No, there wasn't a grill, there was just a high seat,
back seat.

So there wasn't a grate?

No.

Okay, it was high seat then?

Right. But there was a clear view.

You were in the middle, she was on the right?

She was on my left.

Okay. You're in the middle, she was on the left?
Uh-huh.

How many officers did you see there?

It seemed like a bunch of police cars. I didn't
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count. Lots of residents coming out of their
apartments.

A lot of flashing lights and policevcars?

I heard a lot of sirens, not so many flashing lights.
And they had a suspect and he was in handcuffs?

I believe he was.

Okay. Did they -- I mean, they had to bring him to

the front of your vehicle, you testified. Where did

.they get him from? Did you see where they got him

from?
No.
How many officers were with him when they brought him
in front of the vehicle?
I don't remember.
A couple?
Yeah, it's hard to remember that, I mean.
Okay.
Thefe was a’bunch'of law there.
Okay. Did you at any‘time e§er see the blue_Intrepid
when you pulled up?
No. At this time we‘still didn't know where the car
was. | | |
MR. SHEALEY: Beg the Court's indulgence.
THE COURT: Yes, sir.

MR. SHEALEY: No further questions, Your Honor.
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THE COURT: Anything further of this witness?

MR. CATHCART: Nothing else.

THE COURT: You may step down, sir.

(The witness leaves the witness stand.)

MR. CATHCART: Your Honor, the State calls Norma
Gilmore.

THE COURT: Yes, I think she's got it.

Well, we're going to have to'swear her, I do
believe, before she testifies.

MR. CATHCART: Yes, sir.

(NORMA GILMORE, after being duly sworn,

testified as follows:)

THE CLERK; Okay —---

THE COURT: And Sclicitor, she's going to have to
speak so I can hear her. I had trouble hearing the first
two witnesses. Put the microphone closer to her.

DIRECT EXAMINATION

BY MR. CATHCART:

o) Ms. Gilmore, you're going to have to talk louder,
okay?

A Okay, I'll try.

0 Speak into these microphones.

A Yes, sir.

Q Ms. Gilmore, when you went with your son to the Time

Warner Cable place, did you stay in the car?
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No, I did not stay -- yes, I did stay in the car.
Okay.

Yes.

Where did your son go?

He went in to Time Warner to pay the cable bill.
Okay. And where were you situated? Where were you?
I was situated in the front seat in the passengef
side, on the right hand side?

Okay. Was it a clear day?

Yes it was, very clear.

Okay. What if anything unusual happened while you

were sitting in that car?

Well, I was sitting'inrthe car and all of a sudden
this gentlemaﬁ came and pulled the door open on the
driver's -- the dfiver's door.

The door -- not your door but the other Qné?

No, he didn't pull myrdoor. -He did pull it up later
buf —-—- » |

Okay. | 4

He had -- I was sitting there and he said -- kept
saying to me, he_saidy get out of the car, get out 6ff
the car. If you_dongt-get out of the car I;m going
to shoot you, I've got a gun. And he -- at that time
hé had put the gun right there (indicating) in my

ear.
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Okay, did you hop out of the car right then?

No, sir. I could not hop out of the car because I
had just -- was trying to recover from back surgery.
I"had baék surgery, I had a broken back.

So you were stuck right there in that seat?

Yeah. I was sitting in the passengers side on the
seat. | |

Were you looking at him while he was doing all this
to you?

fes. Yes, I was looking at Him.

How far away from him were you?

Well, the car seat ---

Yes.

And he had -- my son had left the keys in the car.
He said, mamma, you-might need to shut it off or
something and he left the keys in the car for me.
Okay. So how close is the Defendant. or the person
who did this to you, how close was he to you when he
had a gun to your face?

He wasn't very -- I don't know the feet or -- but I
know he come in and put the gun to my -- he hit me
then the next time he put it in my ear.

And you were looking at his face during that entire
time?

I was looking at his face and then I turned my head
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to look to see where my son was. I thought perhaps
he would have been out by now, so ---

And when you noticed your son Wasn't there, what
occurred next?

He -- he ran around the car.

Who ran around the car?

The man that put the gun to my ear.

‘Okay.

And he opened my door and he pulled me by my -- this

armv(indicating)'f— he pulled me by this arm; He

"pulled me out of the>car. And he -- the-door was

open. He left the door open and I couldn't turn
around ---
Wait, wait. When he grabbed,you by the arm, what did

he do then?

He went back around the car and he .got in the car.

When he grabbed you by the arm, did he pull you out

of the car?

Yes, sir.

Okay. And he left you standing right there by the
door?

I was standing right there, yes, sir.

Okay. Did you -- were you able to see his face at

that time?

Yes, I was, sir.
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Did get a good clear look at him?
I certainly did.
Okay. And then what occurred after he left you there

in the open door?

He opened -- well, he went back around the car and
got in the -— driver's car (sic) and he went off very
fast.

Okay.

I mean, he was very fast.

And what happened when he went back really fast?
Well, he -- after he -- I was trying to get into Time
Warner to get some help and -- because I knew my son
was in theré.

Okay. Now when he backed up the car, did the car hit
you in any way?

Yes, it hit -- the car door hit me in the back.

Okay, did it knock you tovthe ground or did it just
bump you? |

He bumped me. You know, I never did fall or anything
like that. He just bumped me hard.

Okay. And the man that did all this, you.were able
to see him clearly inside the car?

Yes, sir.

And you saw him clearly outside of the car?

Yes, sir.

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL




34

10

11

12

13

14

15

le

17'
18
19
20
21
22
23
24

25

= ol 2 )

lON- N ol B ©.

82

And then-you went to the Time Warner Building?

Yes, sir.

Okay. And what did do you in there?

Well, I hollered for help. There was somebody, I
can't tell you whether it was a man or a woman,
opened the door and I was dirty and all -- I had
blood coming out of my ear and everything.

Okay. And did -- what happened when you got in
there? 7

Whén I got in there I hollered and Bill said,Afhat's
my mom. I could hear him hollering, that's my mom.
And some of the ladies in Time Warner helped me in a
chair.

Okay.

And Bill called on the house phone. They'let him
have the courtesy phone and he called the_police at
thét point. . |

And did the police come and -

Immediately.

They were there quickly?

Very quickly.

Okay. And how long wés it until you were abie to see
the man who did this to you agéin? How loﬁg did it
take fér them -- for you to see the man who took your

car again?

STATE OF SOUTH CAROLINA V. NORMAN MITCHELL




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

>

= G R A )

oorEo0 B0

83

Well, it wasn't too long because they caught.him and

they put my son and I in the back seat of the car.

Okay.
Of the police car and took me over to -- I think they
said it Gonzales Gardens or some place over there. I

had never heard or seen the place before.

Okay.

And they brought him up to the car for me to see whd
it was and it was definitely him.

Were you able to see him clearly at first?

Yes, I was.

Did you ask them to move the car at all?

Yeah, I asked them to bring him up a little closer
because I wanted to make sure. The seats on the
police car was real high, the back -- you know, the
front seat, we was in the back seat. And they
brought him up there and iﬁ was definitely the same
man that took my car.

And you're positive of that?

I am very, very, very, positive.

A hundred percent positive?

One hundred. |

Did yoﬁ have an ample opportunity to see him‘there
when they had him at the scene? I mean, when they

asked you -- when you looked at the guy this time,
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did you have a good opportunity to see him then?
A Yes, sir, I did.

MR. CATHCART: Okay. Please answer any questidﬁéj.'

from the Defense counsel.

CROSS-EXAMINATION

BY MR. SHEALEY:

Q Hi, Ms. Gilmore. I'm going to bring thié a litfle
closer so we can. hear each other, okay? |

A That will be fine. |

Q Okay.  Ms. Gilméfe, you jugt testified to Mff
Cathcart that’ they caught'him. When did yoﬁ know
theyséaught him? - |

A I Canft hear-you, sir.

Q I séid, Ms. Gilmore, you just testified to Mr..
Cathcart that they caught him. When did you hear

that they caught him?

A When did I see the car again?
Q I'm sorry, no. When you realized they had caught
him, when did you realize -- when did you hear that

they had caught the man who‘took your car?

A Jgst a few minutes after my son had went into -- oh,
I guess it was less than five miﬁutes, maybe five
minutes or more, I wasn't exact on that. And all of
a sudden the door opened on the driverFs side and I

looked ---
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Yes, ma'am.
I said to myself, I said ---
Let me ask you one question.
Yes, sir.
Who did you hear, who told you they caught the man?
Who told you they caught the man? Who did you hear
that from?
Oh, I heard it from -- oh, there was so many people
around there at that -moment. They -- everybody knew

-— everybody told me he caught. And then the police
officer, there was a lady police officer, put us in

the car and took us down to Gonzales Gardens.

- Did you hear the police officer that she put you in

her car, did you hear her radio? Did you hear about
the chase that happened?

Huh?

Did you hear about the chase that happened on the
radio, the police officer's radio, they wear radios?
I heard -- I heard it, yes.

And you heard they got behind a blue Intrepid that
you thought was your car? |

Yeah. |

And you were sure they got him?

They -- they took. the car down to Gonzales, that's

where they brought him up for me to identify him.
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