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VI.

STATEMENT OF ISSUES ON APPEAL

MUHA FAILED TO PRESERVE ISSUES RAISED ON APPEAL.

THE ALC CORRECTLY DETERMINED THAT MUHA'S CON AP PLICATION
DOES NOT COMPLY WITH THE SOUTH CAROLINA HEALTH PLAN

THE ALC PROPERLY CONCLUDED THAT MUHA'S CON APP LICATION
DOES NOT SATISFY THE APPLICABLE PROJECT REVIEW CRIT ERIA.

THE ALC CORRECTLY DETERMINED MUHA'S CON APPLICA TION DOES
NOT SATISFY THE PURPOSES OF THE CON ACT.

THE ALC'S FINDINGS AND CONCLUSIONS REGARDING MUH A’S
COMMUNICATIONS WITH THE DEPARTMENT NEED NOT BE DIST URBED.

ADDITIONAL SUSTAINING GROUNDS TO SUPPORT THE OU TCOME OF
THE ALC’S DECISION.





STATEMENT OF THE CASE

On June 6, 2017, the Appellant Medical Universibspital Authority, d/b/a MUSC Health
Emergency Services (“MUHA”") filed a Certificate dieed (“CON”) application for the
construction of a 15,300 square foot freestandimgrgency department (“FED”) in Berkeley
County at a cost of $13,584,161oint Ex. 0001-0438 On June 23, 2017, Respondent South
Carolina Department of Health and Environmentalt@dr“DHEC” or “Department”) published
MUHA’s CON application in the State Register ashbatcepted for filing and complete for
review.Joint Ex. 0560-05620n July 10, 2017, the DHEC staff notified MUH Aauetter that the
application was deemed complete and identifiedréfetive importance of the Project Review
Criteria to be used in review of the applicatidaint Ex. 0545-0547

On July 6, 2017, Respondent Trident Medical Centle€ d/b/a Trident Medical Center
and Summerville Medical Center (collectively “Trit®) notified DHEC of its status as affected
persons and opposition to MUHA's applicatiodoint Ex. 0440-0041 On July 21, 2017,
Respondents CareAlliance Health Services, d/b/aeR8p Francis Healthcare, Roper Hospital,
Inc., Bon Secours-St. Francis Xavier Hospital, JRoper Mount Pleasant Hospital and Roper St.
Francis Berkeley Hospital (collectively “Roper Francis”) notified DHEC of its status as
affected persons and opposition to MUHA'’s applmatiand submitted additional opposition
points in a letter dated July 31, 20T6int Ex. 0442-56 DHEC held a Project Review Meeting
on August 24, 2017, at which MUHA, Trident, and Rp[St. Francis each presented written
materials in support of their respective positialtsnt Ex. 0457—0543; 0563

On September 25, 2017, DHEC staff approved MUHAGNCapplication.Joint EX.
0551-0057 Both Roper St. Francis and Trident sought fieaiew conferences with the DHEC
Board, which the Board declined to hold, thus reimdethe DHEC staff decision the final agency

decision for purposes of requesting contested caxgew by the Administrative Law Court





(“ALC"). Roper St. Francis and Trident timely filedequests for contested case hearings
challenging the Department’s decision, which wenesolidated by the ALC. By Order dated May
4, 2018, the ALC denied MUSC'’s Motion to Lift theutdmatic Stay Qrder Denying to Lift
Stay), and by Orders dated April 11, 2019, the ALC ddrilotions for Summary Judgment filed
by Roper St. Francis and Tride@rfler Denying Summ. J. (Std. 2); Order Denying Summ

J.) The Court also heard a number of discovery mstigrcluding Roper St. Francis’ Motion for
Discovery Order, which the ALC denied in part amdrged in part on April 11, 201®rder
(Discovery Mot.). The consolidated cases proceeded to a medsnigebefore the Honorable
Shirley C. Robinson, spanning ten days from July2ZA9 through August 2, 2019. A total of 12
witnesses testified at the hearing, seven of wharewualified as expert withesses, and more
than 200 exhibits were entered into evidem@eal Order, 4-5.

On May 28, 2020, the ALC issued its Order reverddigEC’s decision to approve
MUHA's Proposed Project. On June 8, 2020, MUHAdile Motion to Alter and Amend the
Court’s Order Mot. to Alter and Amend), to which Roper St. Francis filed a Response in
Opposition RSF Resp. in Opp), and which was denied by Order dated July 6, 2@der
Denying Mot. to Alter and Amend). On July 31, 2020, MUHA filed its Notice of Appeaith
this Court.

STATEMENT OF THE FACTS

This matter arises under the regulatory programbigh Certificates of Need are issued
by the State of South Carolina for the developnudrtealth care facilities and services in this
State. The regulatory scheme consists of the Siatéfication of Need and Health Facility
Licensure Act (“CON Act”), S.C. Code Ann. § 44-7alkt seq, the regulations promulgated
thereunder, 24A S.C. Code Ann. Regs. 61-15 (“CONuURgions”); and a Health Plan which is

revised at least biannually. The purposes of th&l@®t and thus the regulatory program itself





are to “promote cost containment, prevent unnecgs#plication of health care facilities and
services, guide the establishment of health fasliand services which will best serve public
needs, and ensure high quality services are providdealth facilities in this StateSeeS.C.
Code Ann. § 44-7-120. The primary vehicle by whicb CON program is implemented, and its
stated goals achieved, is the requirement thaadkhoare provider apply for, and receive, a CON
from DHEC prior to undertaking certain major prageor providing certain new servic&eeS.C.
Code Ann. 88 44-7-120, -160. In determining whetbeagrant or deny an application for a CON,
the Department evaluates the proposed project uthdereview criteria found in the CON
Regulations and under the policies and standatdersie in the applicable South Carolina Health
Plan.See idat § 44-7-210(C). The Department is requiredtorulgate the South Carolina Health
Plan in furtherance of the purpose of the CON 8e&eS.C. Code Ann. 8§ 44-7-120(3). The Health
Plan must contain specific standards and criterdhe review and approval of covered services,
including as relevant here the establishment astanding emergency servic&eeS.C. Code
Ann. 8§ 44-7-180(C).

Project review criteria (PRC) are adopted by thpddenent through regulation and “must
be used in reviewing all projects under the Cedie of Need process.” S.C. Code Ann. § 44-7-
190(B). The Department must advise an applicanPfRE considered most important to review
of a proposed project, and what priority order ehé®RC will be evaluated, at the time an
application is deemed complete for review. S.C. €€@ddhn. Regs. 61-15 § 304. “When an
application has been appealed, the Department wiaghange the weight of the importance of
the [PRC].”Id. DHEC is required to consider the Health Plan fieat at the time a CON

application is filed, but may consider a subsedyemtomulgated Health Plan in making its





decisiont SeeS.C. Code Ann. § 44-7-225 (“The department, theniistrative Law Court, and
the Court of Appeals shall consider the South @QamoHealth Plan in place at the time the
application was filed and may consider the curt@mith Carolina Health Plan when making its
decision”);Final Order, 10-11
MUHA’s CON application to construct a new FED inrBeley County was filed on June
6, 2017, while the 2015 South Carolina Health R¥as in placeZ015 Health Plah The 2017-
2018 South Carolina Health Plan (2017-2018 Hed#h)Rvas enacted on June 9, 2017, three days
after the application was filedRSF 56; Final Order, 11 FEDs are hospital-based outpatient
facilities that serve patients who do not requosgitalization.Tr. 599:12-20; RSF 55-019The
Health Plan standards applicable to freestandingrg@emcy services are located in Chapter Xl of
the 2015 Health PlairSF 55-019 The Health Plan does not provide for defined vieer areas”
for freestanding emergency servicémal Order, 10; Tr. 1340:7-12
In the 2015 Health Plan, there are six Standamsmiust be satisfied in order to establish
freestanding emergency servicBSF 55-022-23The Standards primarily at issue in these cases
are Standards 2 and 6:
2. All off-campus emergency services must be an exdangf an existing
hospital’'s emergency service in the same countgssnthe applicant is
proposing to establish a freestanding emergencyiceem a county that
does not have a licensed hospital. The hospitat hawe a license that is in

good standing and must be in operation to suppoet aff-campus
emergency services.

1 The CON Act provides that DHEC, the ALC and th@@ have the discretion to consider “the
current South Carolina Health Plan when makingdésision.” S.C. Code Ann. § 44-7-225.
DHEC’s Regulation 61-15 does not adopt this disgnetinstead providing that “[s]hould a new
plan be adopted during any phase of the reviewppeals process, the applicant shall have the
option of withdrawing the application and resubmgtunder the newly adopted plan or continuing
the review or appeal process under the plan ine® the application was submitted.” S.C. Code
Ann. Regs. 61-15 § 504.





6. The applicant must demonstrate need for this selwaocumenting where
the potential patients for this proposed servideceime from and why they
are not being adequately served by existing sesvitéhe area.

Id. The 2015 Health Plan also provides that “[t]héofeing project review criteria are considered
to be the most important in evaluating Certificat&leed applications for this service:

Compliance with the Need Outlined in this Sectibthe Plan;
Community Need Documentation;

Distribution (Accessibility);

Resource Availability; and

Financial Feasibility.

RSF 55-023 Finally, the 2015 Health Plan provides “[t]he b8&ts of improved accessibility will

agrwpnE

be equally weighed with the adverse effects of idagbn in evaluating Certificate of Need
applications for this serviceld.

In the 2017-2018 Health Plan, the Standards wegbtbi revised in that Standards 5 and
6 are not restated, and instead a newly statedjqaguia follows the Standards and provides:

The applicant must demonstrate need for this serlgic documenting capacity

constraints within existing emergency departmentshe service area and/or a

travgl time of greater than 15 minutes to an exgsgmergency department in the

service area.
RSF 56-026 In the 2017-2018 Health Plan, the PRC considenedt important in evaluating
applications for FEDs no longer include “Resourcaimbility” or “Financial Feasibility,” and
instead identify “Medically Underserved Groups,” €é€brd of the Applicant,” and “Staff
Resources.1d. Also new in the 2017-2018 Health Plamthe statement, “[a]ccess to emergency
medical services should be available within fifté&B) minutes travel time for the majority of

residents of the State. The benefits of improvedessibility will outweigh the effects of

duplication in evaluating applications for this\see.” 1d.

2 The Standards and requirements for freestandirgrgamcy services are unchanged from the
2017-2018 Health Plan in the 2018-2019 South QaadHealth Plan, enacted on July 12, 2018.
RSF 57-001, -026





In the CON application filed June 6, 2017, MUHA posed to locate the FED in the
Nexton development in Berkeley County, a 4,500-anneed-use Planned Unit Development
(PUD) located near Summerville, which would inclldeew medical campus with primary care
and specialty care, as well as imaging and labies\to be developed by Palmetto Primary Care
PhysiciansJoint Ex. 0009-0010 MUHA's FED was proposed to “increase access te ¢ar
service area residents while alleviating capacitgstraints at the existing hospital-based ED.”
Joint Ex. 0010 The FED was described as “a freestanding (FSpEdpproximately 15,000 with
10 private treatment areas as well as one isolateatment area and one resuscitation area. The
FS ED will also include a helipad; air medical ascprovides rapid delivery of advanced medical
treatment, improving patient morbidity and mortaliaites and decreasing out of hospital time.”
Joint Ex. 0021 MUHA also highlighted a “unique aspect of the peed project is the proposed
inclusion of a clinical decision unit (CDU)Joint Ex. 0021

MUHA'’s hospital-based ED consists of three sepératkentified EDs: the adult ED in
the main hospital (herein “Main ED"), the ChestriP@enter ED in Ashley River Tower (herein
“CPC ED”), and the pediatric ED in the Children’®spital, soon to be relocated to the Shawn
Jenkins Women and Children’s Hospitat. 210:15-213:18 The historical volume used as the
baseline to project ED utilization in the CON apption was all discharges for all patient types
seen at the hospital-based EDs downtown, inclugédiatric and trauma patienggint Ex. 0025
MUHA's application proposed that “a portion of MUSChospital-based ED patients from the
service area will shift to the FSED for service®int Ex. 0025 MUHA also stated “the majority
of patient shifting to the FS ED originate from Beley and Dorchester Countieddint Ex. 0026
The utilization methodology resulted in an oveeslumption that 21% of all emergency visits to

MUHA's tertiary, quaternary Level | trauma centemahtown would shift to the FED in Berkeley





County, with 15,129 patient visits projected toirect to the FED in the first year of the project.
Joint Ex. 0026

Regulation 61-15 requires an applicant to demotsstira the CON application that a
proposed service or facility is needed or projecgahecessary, which response “shall address at
a minimum: . . . justification that the proposedject will not unnecessarily duplicate existing
entities.” S.C. Code Ann. Regs. 61-15 § 202(2)().(In the FED application, MUHA'’s response
is that “the proposed project will serve to addbgsexisting challenges at MUSC, and will have
no adverse impact on the programs of the compstitothe area. Existing patient volume will
shift to the freestanding ED. The existing patipopulation and population growth can fully
support the proposed projecidint Ex. 0028 In the narrative response to Standard 6 of ti& 20
Health Plan, MUHA'’s application states the “projegill enhance access and convenience,
promote quality of care and increase patient safigfn. The need for the proposed project is
demonstrated throughout this question and Centdicd Need application.Joint Ex. 0028 The
application does not identify any other FEDs in pln@posed service area, nor is the utilization or
capacity of existing emergency services in the adshessed by MUHA in the CON application.
Joint Ex. 0020-0028

By letter dated July 10, 2019, DHEC notified MUHAat the CON application was
deemed complete and that upon receipt of the rediuapplication fee, “DHEC will render a
decision no earlier than thirty (30) days, but atei than one-hundred (120) days from the date
notice is provided to affected persons in the SRatgister, unless a public hearing is held pursuant
to Regulation 61-15, Section 3093int Ex. 0545 The letter also advised MUHA of the relative
importance of the project review criteria DHEC stabuld use in review of the CON application:

“a. Community Need Documentation; b. Distributiodc¢essibility); and c. Medically





Underserved Groups; and d. Financial Feasibilifoint Ex. 0546 DHEC did not identify
“Compliance with the Need Outlined in [the] Plan™Besource Availability,” which are set forth
in the 2015 Health Plan as PRC considered mostrapoin evaluating CON applications for
freestanding emergency servicB&SF55-023

On July 21, 2017, Roper St. Francis submitted detaipposition to MUHA'’s application
through its health planning expert, Kathryn Plaibint Ex. 0442-0453 Roper St. Francis
specifically raised the application’s failure tdisty Standards 2 and 6 of the 2015 Health Plan.
Joint Ex. 0443-0444 The analysis included detailed description of therent and approved
inventory for emergency services in Berkeley, Desthr and Charleston Counties, as well as
distance and drive times from each to the prop&ded. Joint Ex. 0444-0447 At the Project
Review Meeting held on August 24, 2017, MUHA pre@ddDHEC with an identification by zip
code of the patient origin assumed to redirechéoRED, evidencing that of the 14,366 projected
visits, 5,020 would originate from Berkeley Counthile 3,603 would originate from Charleston
County and 5,749 from Dorchester Courdtgint Ex. 053Q Thus, only 35% of the ED visits are
Berkeley County residents, compared to 40% fromcBester County and 25% from Charleston
County. The single largest zip code by count isoatiNCharleston (Charleston County) zip code
— 29406 accounted for 19% of the redirected vaitd is the zip code in which Trident Medical
Center and Roper Hospital Northwoods Emergency Beeat are locatedJoint Ex. 0530
Margaret Murdock, DHEC'’s Director of the CON Promraserved as the primary reviewer of
MUHA's application and developed the staff decisidn 1316:23-1317:25, 1328:22-1329:1
Ms. Murdock testified she identified the PRC foe ttheemed complete letter that she believed
were “most important based on [the CON Program’sjsian.” Tr. 1331:14-1332:6 According

to Ms. Murdock, DHEC interprets Regulation 304 asng Department staff the authority to





identify project review criteria for a project thaay or may not include all of the project review
criteria identified in the Health Plan for that paular facility or serviceTr. 1431:4-21

DHEC approved the CON application by decision dabegtember 25, 2017, finding
MUHA's application “sufficiently complies” with th&tandards in the 2015 Health Plan and the
identified relative importance PR@oint Ex. 0551 No other project review criteria are discussed.
As to compliance with the Health Plan StandardsEDHtates, “MUSC is located in Charleston
County and seeks to establish the Project in Beyk€bunty. Berkeley County currently does not
have a licensed hospital. MUSC has a license shatgood standing and is in operation to support
the Project. MUSC has documented its complianck thé relevant Plan standards, including
documentation showing where the potential patietshe proposed Project will come from and
why they are not being adequately served by thstiagi services in the arealdint Ex. 0552-
0553 There is no discussion at all of the oppositiom{s raised by Roper St. Francis or Trident,
and DHEC instead summarily “finds that the opposithas not provided evidence sufficient to
require denial of a CON for the Projecidint Ex. 0552 As noted earlier, Roper St. Francis and
Trident both pursued their rights to a contestes qgaoceeding after first seeking review by the
DHEC Board of the Department staff decision.

Subsequent to DHEC's decision to grant the CONMaiHA’s CON application, and in
fact just two months before the contested casertfgeaias scheduled to commence in March 2019,
MUHA produced documents in discovery evidencing ttfeanges had been made to the FED
proposed in the CON application. While both RoperF#ancis and Trident offered evidence
establishing that the changes were substantialeapdred a new application under Regulation 61-
15 § 310, the ALC disagreeHinal Order, 18. The significant changes to the FED planned by

MUHA for Berkeley County are generally discussedh@ Final Order and further detailed in the





trial exhibits and testimony, as well as in Sec¥bof the Argument herein beloWwMC 3; TMC
62; RSF 63.

STANDARD OF REVIEW

This matter before the Court is an appeal of an iAdtmative Law Court’s decision
regarding the action of an administrative agendye Administrative Procedures Act (“APA”)
governs appeals of such decisions of the ALC. The Aresides over all contested cases
challenging the Department’s decision on a CONiegpbn and is the fact finder authorized to
hear evidence and adjudicate the agency decisi@h.de Ann. § 1-23-600(A). Specifically,
Section 1-23-610(B) of the APA articulates the a&gllle standard of review on appeal of the
ALC’s decision:

The review of the administrative law judge's ordgeist be confined to the record.

The reviewing tribunal may affirm the decision @mand the case for further

proceedings; or it may reverse or modify the deaisf the substantive rights of

the petitioner have been prejudiced because tdefinconclusion, or decision is:

(a) in violation of constitutional or statutory pisions;

(b) in excess of the statutory authority of theraxye

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, @te, and substantial evidence on
the whole record; or

(N arbitrary or capricious or characterized by sdwf discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-610(B).

The proceeding before the ALC is a de novo heaatnghich evidence and testimony is
presentedSee Hill v. S.C. Dept. of Health and Envtl. ContB89 S.C. 1, 9, 698 S.E.2d 612, 616
(2010). “On appeal from a contested CON case, ¢hvewing court ‘may not substitute its

judgment for the judgment of the agency as to th@kt of the evidence on questions of fact.”

10





Spartanburg Reg’l Med. Ctr. v. Oncology and Hemaggl Asso¢.387 S.C. 79, 89, 690 S.E.2d
783, 788 (2010) (quoting S.C. Code Ann. 8§ 1-23-880(The decision of the Administrative Law
Court should not be overturned unless it is unstepdoy substantial evidence or controlled by
some error of law.'Original Blue Ribbon Taxi Corp. v. S.C. Dep’t of tdoVehicles 380 S.C.
600, 604, 670 S.E.2d 674, 676 (Ct. App. 2008)rgidlson v. S.C. Dept. of Health and Envtl.
Control, 379 S.C. 57, 63, 663 S.E.2d 500, 501 (Ct. App820‘Substantial evidence is not a mere
scintilla of evidence, but evidence which, consiugrthe record as a whole, would allow
reasonable minds to reach the conclusion the AlaChed.”Bailey v. S.C. Dept. of Health and
Envtl. Contro] 388 S.C. 1, 6, 693 S.E.2d 426, 429 (Ct. App. 2@difing Leventis v. S.C. Dept.
of Health & Envtl. Contrql340 S.C. 118, 130, 530 S.E.2d 643, 650 (Ct. 2pp0);see also Hill
389 S.C. at 9-10, 698 S.E.2d at 617 (“In deterngmirhether the ALJ’s decision was supported
by substantial evidence, this Court need only fladking at the entire record on appeal, evidence
from which reasonable minds could reach the samelgsion that the ALJ reached.”) In the
seminal case dfark v. Bi-Lq 276 S.C. 130, 276 S.E.2d 304 (1981), the Supfeooet described
the substantial evidence rule as something lesstti@weight of the evidence and specifically
stated that “a judgment upon which reasonable mghtrdiffer will not be set asideld. at 136,
276 S.E.2d at 307.

ARGUMENT

MUHA FAILED TO PRESERVE ISSUES RAISED ON APPEAL.

MUHA's first two issues on appeal generally chajjerthe ALC’s determination that
MUHA's CON application does not comply with the $loCarolina Health Plan and therefore
cannot be approved. Under these two general hegadWigHA identifies at least 10 specific legal
errors made by the ALC. MUHA Br., i-ii. As a thredth matter, MUHA's failure to raise these 10

legal errors to the ALC for reconsideration shawddconsidered a failure to preserve the issue for
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purposes of appeaheeSCALC Rule 29(Dj. “It is axiomatic that the losing party must fitsy to
convince the lower court it has ruled wrongly ahdr, if that effort fails, convince the appellate
court that the lower court erredStanley v. Atlantic Title Ins. G877 S.C. 405, 413, 661 S.E.2d
62, 66 (2008) (internal quotations omittesBe alsdtaubes v. City of Folly BeacB39 S.C. 406,
412,529 S.E.2d 543, 546 (2000) (“It is well-setttbat an issue cannot be raised for the first time
on appeal, but must have been raised to and ryded by the trial court to be preserved for
appellate review.”)

MUHA'’s Motion to Alter or Amend devotes a portiohasingle sentence to the claim that
the ALC erred in the Final Order in concluding ‘tMUSC’s FED CON application does not
satisfy Standard 6 in the 2015 State Health Plahth@ Drive Time and Access Standard of the
2017-2018 State Health Plamot. Alter or Amend, 6. Not only does the Motion fail to give any
other description of these errors that span roufjilypages of briefing in this Court, but several
of the asserted errors are not mentioned at adin doy implication, in the Motion to Alter or
Amend, such as the challenges to the ALC’s disznetth consider the 2017-2018 Health Plan or
its interpretation and application of the balanciegts.See id. see alsdaMUHA Br., 32, 34-35.
Because MUHA's challenge to the ALC’s determinasimagarding compliance with the Health
Plans was not sufficiently specific, those legabes are not preserved for appellate revisiRlI
at Belfair, LLC v. S.C. Dept. of Health and En@tntrol, 394 S.C. 567, 576-77, 716 S.E.2d 111,
115-16 (Ct. App. 2011) (finding unpreserved foriegwissues not specifically objected to or not

sufficiently specific in reconsideration motion).

3 Notably, the 2019 Revised Notes to Rule 29 praviseaccordance with applicable case law on
issue preservation, the last sentence of subse@iprwhich stated a motion for reconsideration
is not a prerequisite to filing a notice of appéals been deleted.”
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Il. THE ALC CORRECTLY DETERMINED THAT MUHA'S CON APPLIC ATION
DOES NOT COMPLY WITH THE SOUTH CAROLINA HEALTH PLAN

A. Substantial Evidence Supports the ALC’'s Decision tht the MUHA CON
Application Does Not Comply with the 2015 South Cailina Health Plan.

1. The ALC correctly determined that MUHA failed to doment where the
potential patients will come from.

MUHA contends the ALC “erroneously concluded thaUNA failed to satisfy either
prong of Standard 6 [of the 2015 Health Plan]’ heseait “relied on factual findings that are
arbitrary, capricious, and unsupported by subsibatiidence.” MUHA Br., 18. This contention
lacks merit. To the contrary, the ALC thoroughlynsmlered the Health Plan in its decision, with
36 numbered factual findings and 5 separate coioclasof law specific to Standard 6 that are
supported by substantial evidence in the recorddétermining whether the ALC’s decision was
supported by substantial evidence, the Court nabdfiad, looking at the entire record, on appeal,
evidence from which reasonable minds could reaehstime conclusion as the ALGKiawah
Dev. Partners, Il v. S.C. Dept. of Health and En@thntrol 411 S.C. 16, 766 S.E.2d 707 (2014).

As noted above, Standard 6 from the 2015 Healtm Btandards for freestanding
emergency services provides:

The applicant must demonstrate need for this servycdocumenting where the

potential patients for the proposed service wilneofrom and why they are not

adequately being served by the existing servicéisdrarea.
RSF55-0023 In the 64-page Final Order, the ALC concluded pBoSt. Francis and Trident
demonstrated by a preponderance of the evidence@mtlude as a matter of law that MUHA'’s
FED does not comply with Standard 6 of the 2015ajthé¢ Plan.” Final Order, 52. MUHA'’s
Brief challenges several but not all of the factiradings that support the ALC’s conclusion that

the CON application is inconsistent with the HedMln. As to those issues that MUHA does

address in its appeal, the arguments are concludisagreements with the ALC and almost
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entirely unsupported by any legal authortBeeRule 208(b)(1)(D), SCACR. Regardless of the
inadequacy of MUHA'’s challenge as to the issue®algul, “[t]he failure to appeal an alternative
ground of the judgment below will result in affirmee.” Sloan v. Dept. of Trang@B65 S.C. 299,
307, 618 S.E.2d 876, 880 (2005).

The ALC held “Roper St. Francis and Trident dematstd that MUHA failed to
sufficiently establish the origin of its potentpdtients for its proposed FEDFinal Order, 53.
In so holding, the ALC concluded that MUHA “couldtradequately describe” why patients from
the proposed service area were traveling past akisting providers of emergency services to
receive care at MUSEId. The ALC’s conclusion that MUHA'’s application faileto satisfy
Standard 6 is in fact not arbitrary or capricioasd there is substantial evidence in the record
supporting the Final OrdeGee Deese v. S.C. State Bd. of Denfi&B$ S.C. 182, 184-85, 332
S.E.2d 539, 541 (Ct. App. 1985) (“A decision isitdpy if it is without a rational basis, is based
alone on one’s will and not upon any course oforery and exercise of judgment, is made at
pleasure, without adequate determining principless governed by no fixed rules or standards.”)
Missing the point entirely, MUHA yet again offerdaaundry list of “differentiating factors” that
distinguish MUHA'’s hospital on the peninsula in erdo make it “unigue compared to other
providers.” MUHA'’s Br., 21. This uniqgueness wasfpetly apparent to and considered by the
ALC, and in fact was part of the basis for its fimglas to Standard &eeFinal Order, 24-25, 53

(“The Court is unconvinced that patients from thecounty and beyond, who presently obtain

4 MUHA'’s attempt to discredit the Final Order astiimisunderstands the difference between
“visits” versus “patients” is unavailing. MUHA'’s Br 18-20. This distinction was not only
recognized by the ALCHinal Order, n.54), but has no bearing on the finding that MUHAé€dIl

to explain the reasons that patients bypass otioeiders to seek care at MUSC downtown. As
noted by the ALC, the entire premise of redirectimas aptly described at trial: *It is a guess.”
Final Order, n.56; Tr. 1181:1-7.
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services at MUHA’s downtown Level | trauma centehjch includes a robust specialty practice,
will necessarily seek services at MUHA’s FED (amdshtisfied with telemedicine).”)
2. The ALC correctly determined that MUHA failed to denstrate patients

in the service area are not adequately served bigtang services in the
area.

Repeatedly throughout its Brief, MUHA argues thi¢ged capacity constraints at its
tertiary/quaternary academic medical center in down Charleston serves as a basis for
satisfying the Health Plan Standards for freestap@mergency services, ignoring the ALC’s
conclusion that “capacity constraints of MUSC’s egescy department is not a factor included
in any of the Plans.Final Order, 53. Indeed, the ALC properly focused on whether @xist
services were adequate to serve the potentialntsgoposed to be served by MUHRSF55-
023; Final Order, 53 MUHA's challenge to the ALC’s analysis of exigiircapacity in the
proposed service area as legal error is nearlyseosical, illogically assertifgthere is no
language in [Standard 6] that suggests, much éegsres, that a CON applicant must demonstrate
that existing EDs lack capacity.” MUHA Br., 29. TW.C’s Final Order devotes 21 factual
findings to its analysis of Standard 6’s requiretrtéat MUHA “must demonstrate need for this
service by documenting . . . why [the potentialigrats] are not adequately being served by the
existing services in the areainal Order, 25-33, RSF55-023 MUHA ignores the wealth of
evidence considered by the ALC, including a capaaihalysis ffered by MUHA’s health
planning expertas well as the testimony of the DHEC staff re@ewhat she considered the

capacity of both existing and approved providergmiergency servicésFinal Order, 25-27.

5 Similarly, illogical is MUHA's reference to a CO#pplication filed by Roper St. Francis in 2016
for statements regarding capacity concerns, wimtellsaneously ignoring that the approval and
implementation of that project created additiorsgdacity in the service area. MUHA Br., 30.

® MUHA also fails to address the ALC's finding thtite Department’s assessment of utilization
of emergency services could not have been completeliable” given the testimony that the
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MUHA also offers no alternative reason for Stand@sirequirement that an applicant address
why patients are not being adequately served bgrqgthoviders in the proposed service area.
Finally, MUHA ignores the ALC'’s findings regardinige decline in emergency services utilization
and specifically MUHA'’s declining market share Imetareas proximate to the proposed FED,
which the ALC found “undermines one of MUHA'’s argemnt that serves as the basis for its FED:
that it wants to create better accessibility farakisting patients in the proposed service area
(which again, is not a criterion for project revjewas its market share in the proposed service area
appears to be decliningfinal Order, 31. Though clearly disagreeable, MUHA fails to oveneo

the substantial evidence that supports the AL@\difig that “there exists sufficient capacity for
additional emergency department visits even witlyoamy population growth in MUHA'’s
proposed service areaFinal Order, 32. As such, MUHA’s application necessarily fails to
comply with Standard 6 of the 2015 Health Plan. 834 may not issue a CON unless an
application complies with the State Health Plamjgut review criteria, and other regulations.”
Trident Med. Ctr. v. S.C. Dept. of Health and En@ibntrol 412 S.C. 341, 351, 772 S.E.2d 177,
182 (Ct. App. 2015).

B. Substantial Evidence Supports the ALC’'s Decision thit MUHA's CON
Application Does Not Comply with the 2017 South Cailina Health Plan.

1. MUHA'’s challenge to the ALC’s consideration of th2017 Health Plan
is unpreserved, has been abandoned, or is manifestintrary to the law.

Arguably unpreserved for the reasons set forthaotiSn I, MUHA's challenge to the
ALC'’s consideration of the 2017-2018 Health Plaals inadequate. “Numerous cases have held
that where an issue is not argued within the boldthe brief but it only a short conclusory

statement, it is abandoned on appéallie, Inc. v. Miccichj 358 S.C. 78, 99, 594 S.E.2d 485, 496

reviewer was “unaware of the number of treatmemicep in several of the existing FEDs,
including Trident Centre Pointe FED.” (Final Orda6).
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(Ct. App. 2004). As to this issue, MUHA merely ges novel interpretation of Section 44-7-225
of the CON Act as to the circumstances when theitgtaloes and does not allow consideration of
a subsequently adopted Health Plan, and offersegal lauthority to support its conclusory
statementsSeeMUHA Br., 32;see alsdRule 208(b)(1)(D), SCACR. “When a party provides n
legal authority regarding a particular argumeng, ahgument is abandoned and the court will not
address the merits of the issuBduivest Fin., LLC v. Ravendl22 S.C. 499, 506, 812 S.E.2d 438,
441 (Ct. App. 2018).

Even if the Court does not find the issue unpresstir waived, MUHA'’s argument fails
as a matter of law. MUHA asserts that applying nexments “found in new Plans enacted after a
CON application is filed leads to absurd resultd aiolates due process” and is “fundamentally
unfair to hold a CON applicant to standards or iregents that did not exist when the application
was filed.” MUHA Br., 32. The fallacy of this argemt is shown by the plain language of the
CON Act: “The department, the [ALC], and the CaafrAppeals shall consider the South Carolina
Health Plan in place at the time the applicatiors viilled andmay consider the current South
Carolina Health Plan when making its decisio8.C. Code Ann. § 44-7-225 (emphasis added).
Thus, it is plainly apparent that the legislatumgewered a reviewing tribunal to consider a Health
Plan enacted after a CON application is fiedeBrown v. S.C. Dept. of Health and Envtl. Control
348 S.C. 507, 515, 560 S.E.2d 410, 414 (2002) (‘/Hee terms of the statute are clear, the court
must apply those terms according to their literahming.”)

2. The ALC'’s findings regarding capacity constrainta the service area are
supported by substantial evidence.

With regard to the requirement that MUHA demonstna¢ed by documenting capacity
constraints and/or travel times greater than 15utesy MUHA'’s appeal challenges some but not

all of the ALC’ findings that support its conclusidghat MUHA'’s application does not comply
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with the 2017-2018 Health Plan. While MUHA takesuis with the ALC’s discount of the capacity
constraints at MUSC'’s existing EDs in downtown Gé&stion, MUHA has not appealed the ALC’s
adoption of a 20-mile radius for a reasonable serarea~inal Order, 27, which was in fact
generous in light of the substantial evidence destrating the service area proposed in MUHA'’s
CON application was unreasonably broad and that@ramaller radius between five miles and
ten miles was appropriatEinal Order, 22, 27. Using this 20-mile radius, MUSC is not relevant
to the question of capacity constraints, and MUId#Asfto rebut the overwhelming evidence that
EDs within the 20-mile radius have sufficient capato treat more patients and “there was also
no evidence regarding excessive wait times atdhditfes in MUHA’s proposed service area.”
Final Order, 25-33; RSF 6; RSF 59; Tr. 729:2-25see alsoRule 208(b)(1)(E), SCACR
(requiring discussion and citation of authoritysummpport of each particular issue) dfddie v.
Fiddie, 384 S.C. 120, 129, 681 S.E.2d 42, 47 (Ct. App9R0

3. The ALC's findings regarding the travel time requ@ments are supported
by substantial evidence.

In challenging the ALC'’s findings related to thauel time requirements of the 2017-2018
Health Plan, MUHA ignores that the ALC’s consideatof approved CON projects is based on
the testimony of the Departmeiitinal Order, 27. As to MUHA’s arguments based on “heavy
traffic” travel times, no such argument was raigedhe ALC on reconsideration and MUHA'’s
citation to nothing more than its own witness arab@e pales in comparison to the substantial
evidence supporting the factual findings of the AlEhal Order, 40; Tr. 725:7-726:1; Tr.
2254:19-2257:10; RSF 7; RSF 63[T]he burden is on appellants to prove convigtynthat the
[ALC]'s decision is unsupported by the evidenc&éénnis v. S.C. Dept. of Social Servjcgs5

S.C. 551, 558, 585 S.E.2d 312, 316 (Ct. App. 20G3ptation omitted).
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[l THE ALC PROPERLY CONCLUDED THAT MUHA'S CON APPLICAT ION
DOES NOT SATISFY THE APPLICABLE PROJECT REVIEW CRIT ERIA.

MUHA challenges the ALC’s determination that its €@pplication failed to satisfy the
Community Need Documentation, Distribution (Accbkgsy), and Medically Underserved
Groups PRCSeeMUHA Br., 36. MUHA's primary heading regarding tipeiority criterion for
freestanding emergency services in the 2015 H&ddth does not state a challenge to the ALC’s
Final Order and thus the discussion is disregarklfieéHA Br., 35-36.

A. MUHA's CON Application Does Not Satisfy PRC 802.2 Community Need
Documentation).

As to PRC 802.2 (Community Need Documentation), MUHcorrectly asserts the ALC
“did not specify which subparts” MUHA failed to cqty with. MUHA Br., p. 37. To the contrary,
the ALC clearly found MUHA failed to satisfy subsien (c) of PRC 802.2 because MUHA “does
not address an identified (documented) need otdhget population” and space constraints at
MUSC'’s EDs downtown “is not the community need rieggh to satisfy Standard @ project
review criterion 802.2 Final Order, 34 (emphasis added). MUHA'’s appeal ignores the ALC’s
repeated findings that MUHA'’s application focusedtbewrong target population, which form
the basis of its conclusion that “MUHA incorrecfgcused on the population it currently serves
in the community and suggestion that a portiorhat population would patronize its new FED in
Berkeley County simply because they would chooshater travel time.’Final Order, 54.
MUHA'’s failure to appeal the relevant factual fings, which are the basis for the ALC’s
conclusion that the CON application fails to sgtBRC 802.2, is sufficient basis alone to affirm

the ALC'’s decision.
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B. MUHA's CON Application Does Not Satisfy PRC 802.3 Distribution
(Accessibility)).

MUHA'’s complaints regarding the Distribution (Acedslity) PRC perhaps most heavily
rely on the arrogant proposition that access to KdServices is the improvement in access
contemplated by the CON Act and Regulation 6188 MUHA Br., 41. This Court should
handily reject the assertion that patient choi@nalis reason to approve the development of
otherwise unnecessary and duplicative servicesfacitities. The ALC correctly found that
“[n]either patient choice nor convenience is in@ddn the Plan or encompassed by the project
review criterion 802.2.Final Order, 34. In fact, the testimony of the Department was that
accommodating patient choice for a particular ptewiis not a purpose of CONr. 1507:2-12
The ALC also correctly found that by “proposing $erve the patients that they were already
serving,” MUHA's application failed to satisfy PRB802.3’s requirement to locate services in
medically underserved are&3nal Order, 34-35, citing Tr. 1482:4-11; 2161:17-22

The ALC found that “MUHA’s CON application does noomply with [PRC] 802.3
because it is both unnecessarily duplicative aratisittedly intended to serve patients who are
already served by MUSC and thus, those patientsiatabe considered to be medically
underserved.Final Order, 35. MUHA simply ignores, yet cannot dispute, the AsGindings
that “the location of MUHA's proposed FED is ledsamn 10 miles of multiple providers of
emergency services,” and that “[t]he existing appraved capacity for emergency services within
20 miles of MUHA'’s proposed FED location is approgtely 342,000 visits per year in 168
treatment spaces, which does not include” two adit approved but not yet implemented
hospital-based ED$inal Order, 35; RSF 59 In light of the substantial evidence in the recor
supporting the factual findings of the ALC, this ®@oshould affirm the decision belovkee

DIRECTV, Inc. & Sub. v. S.C. Dept. of Reverd#d S.C. 59, 68, 804 S.E.2d 633, 638 (Ct. App.
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2017) (*An appellate court should only reverse Ah€’s order if it is unsupported by substantial
evidence in the record or contains an error of law.

C. MUHA's CON Application Does Not Satisfy PRC 802.10(Medically
Underserved Groups).

MUHA also ignhores the very specific factual findengp the Final Order that support the
ALC'’s conclusion regarding Medically Underserved@rs. MUHA Br., 42. In the Final Order,
the ALC states “Medically Underserved Groups’ waddressed above under the heading of
‘Distribution (Accessibility)’ which included a disission of both duplication of services and the
need to locate services in medically underservezshsai Final Order, 39. MUHA also
mischaracterizes the ALC's finding regarding PRQ.80. MUHA Br., p. 42. When quoted in its
entirety, it is clear the ALC finds MUHA's appligah fails to satisfy subsection (a): “There is
nothing about MUHA’s FED that will have any matérienpact, if any, on the medically
underserved populationFinal Order, 36; see als&.C. Code Ann. Regs. 61-15 § 802.10(a).

The undisputed evidence is that MUHA proposes teesthose patients already being
served at MUSC’s EDs downtown, a proposition statedughout the CON application and
acknowledged by the Department at the hearig.1482:4-11 Joint Ex. 0025-0026, 0028
MUHA has not appealed the ALC’s finding that MUHAgpplication is “intended to serve patients
who are already served by MUSC and thus, thosematcannot be considered to be medically
underserved.Final Order, 35. Because the ALC’s application of the project egwicriteria are
not affected by an error of law and the findings smpported by substantial evidence, the Court
should affirm the Final OrdeBee DIRECTYV, Inc421 S.C. at 78, 804 S.E.2d at 643.

V. THE ALC CORRECTLY DETERMINED THAT MUHA'S CON APPLIC ATION
DOES NOT SATISFY THE PURPOSES OF THE CON ACT.

MUHA'’s argument that the ALC erred in finding th©® application did not comply with

the CON Act’s purposes again suffers from procddand substantive inadequacies, and arguably
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is not preserved for appellate review for the reasexplained in Section | abovgeeMUHA Br.,
43-44. Without any identification of which “errong®conclusions” are challenged, MUHA offers
self-serving conclusory reasons “it complies witd four purposes of the CON Act.” MUHA Br.,
44. Here again, MUHA ignores key factual findingmtt underpin the ALC’s conclusion and
merely regurgitates the same egocehtind facility-specifié perspective that was flatly rejected
by the ALC. “An unappealed ruling is the law oktlsase and requires affirmanceDteher v.
S.C. Dept. of Health and Envtl. Contrdll2 S.C. 244, 249, 772 S.E.2d 505, 508 (2015)t{jom
Shirley's Iron Works, Inc. v. City of Unio#03 S.C. 560, 573, 743 S.E.2d 778, 785 (2013)).

In challenging the Final Order’s conclusion thag tBON application fails to satisfy the
purposes of the CON Act, MUHA ignores the ALC’sding that the unnecessary duplication
represented by MUHA'’s proposed FED “would be cantta the purpose of the CON Act in
promoting cost containmentFinal Order, 35. And MUHA makes no mention of the ALC'’s
finding that the unnecessary duplication represebieMUHA's application would “result[] in
wasted health care dollars,” which clearly violat®s cost containment purpose of the CON Act.
Final Order, 59; see alsdS.C. Code Ann. § 44-7-110 (stating that the pugpefSCON includes
to promote cost containment). MUHA's failure to appthese findings, which each alone is

sufficient to support the ALC’s conclusion that tt®N application does not satisfy the purposes

" That the improvement of access is “for thousarfddarth Area residents whose provider of
choice for emergency services is MUSC.” MUHA Br4. 4’he ALC correctly concluded that
“[iincreased accessibility and convenience to MUBIA&Xxisting patients” are not factors that
appear in the CON Act, the regulations or the HeRlansFinal Order, 55, 57.

8 That services would improve at MUSC “by relieviitg) capacity constraints.” MUHA Br., 44.
The ALC correctly concluded that neither the Plannmegulations consider facility-specific needs
in evaluating applications for FEDBinal Order, 53, 55, 59 Whereas in contrast, evaluation of
applications for acute care beds consider facidgeific needsdRSF 55-002-007
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of the CON Act, render them unappealed rulings teqtire affirmance of the Final Ord&ee
Dreher, 412 S.C. at 250, 772 S.E.2d at 508.

Instead, and as elsewhere in the appeal, MUHA®#sguments singular to its own patient
population and a problem apparently generatedsfaiture to address space constraints in its
downtown EDs for many yearkinal Order, 8. MUHA'’s fundamental proposition that “public
needs” can be met with just the purported needhafradentified and indeterminable subset of
MUSC'’s existing patient base that choose to sesdtrient of the tertiary/quaternary academic
medical center in downtown Charleston is simply swgfficient alone to satisfy the purposes of
CON. Final Order, 34, 58-59 To this point, the Supreme Court’s decisiorDiema v. Tenet
Physician Services-Hilton Head, In883 S.C. 115, 121-22, 678 S.E.2d 430, 433 (2089),
instructive. INDema the Supreme Court considered whether a privgke of action existed under
the CON Act by implication: “If the overall purposé the statute is to aid society and the public
in general, the statute is not enacted for theiapbenefit of a private party.ld. at 121, 678
S.E.2d at 433. In finding no implied private rightisted, the Supreme Court held the expressly
stated purpose of the CON Act “clearly indicateat tin enacting the CON Act, the Legislature
intended to advance the quality of healthcare piexviin this State for all people receiving the
care, not for a particular individualld. at 122, 678 S.E.2d at 433. By clear analogy, MU$A’
continued suggestion that an alleged need of tienga to have access to MUHA’'s emergency
services closer to their homes is not a commuresdrito aid society and the public in general’
as contemplated by the CON A8ee Demga383 S.C. at 121, 678 S.E.2d at 433.

MUHA has failed to overcome the overwhelming evierthat supports the ALC’s
conclusion that MUHA'’s FED “is unnecessarily duptiwe of facilities and services that exist in

the proposed service area for which additional cipaexists” and “does not promote cost
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containment and will not best serve the public re€thal Order, 59. Even if the Court found
MUHA's reasoning to be relevant (although notalitg targuments are unsupported by any
reference to the record), “[w]hen conflicting evide on an issue exists, the appellate court defers
to the findings of the fact-finder in accordancéhwthe substantial evidence standard of review.”
DIRECTV, Inc.421 S.C. at 79, 804 S.E.2d at 643.

V. THE ALC'S FINDINGS AND CONCLUSIONS REGARDING MUHA'S
COMMUNICATIONS WITH THE DEPARTMENT NEED NOT BE DIST URBED.

By its heading, MUHA'’s appeal asserts that a “pgevmeeting” that occurred between
MUHA and DHEC in the middle of the contested casarimg “did not violate the letter or spirit
of the South Carolina Administrative Procedures.’AMMUHA Br., 44. In conclusion, MUHA
states “[a]ccordingly, the communications betwedtEQ and MUSC in this case were not ex
parte. The APA does not prohibit co-parties fronmoaunicating privately about issues in a
contested case.” MUHA Br., 45. The Final Order doescontain a finding or conclusion that
suggests the APA prohibits “co-parties from comroating privately about issues in a contested
case.” Thus, the precise nature of what MUHA appe&alinclear. What is clear, however, is the
inadequacy and incompleteness of MUHA’s descrippérthe conduct underlying the ALC’s
discussion of the “private meeting.”

More fully captured in the Final Order, the “priganeeting” at issue occurred on the eve
of Ms. Murdock’s testimony on behalf of DHEC, aftbe presentation of evidence by both Roper
St. Francis and Tridentr. 1544:20-1570:7; Final Order, 44-45In addition to legal counsel for
MUHA and DHEC, MUHA'’s health planning expert wasgent for at least a portion of the
meeting (a participant not mentioned by MUHAY). 1565:1-24; Final Order, 45 As noted by
the ALC, “[t]he stated purpose of the meeting wasliscuss the trial testimony that had already

been rendered including Ms. Murdock’s interpretatid Roper St. Francis and Tridents’ experts’
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testimony.” Final Order, 45. MUHA’s appeal also misrepresents the basis far ALC’s
conclusions, as it was “the surreptitious oral jadefense agreement entered into which the
Department and MUHA entered at the conclusion effitst week of trial for the purposes of
securing Ms. Murdock’s thoughts on testimony readeby witnesses who previously testified
and to prepare her for her testimony” that troultlesl ALC. Final Order, 60. And it was clearly
that agreement and conduct that underpins the Ac@=lusion that the spirit of the APA was
violated and smacked of unfairness, not the meetimige.See id.

The hearing transcript details how disruptive thasgvities were to the hearing. The
existence of the “private meeting” was revealedhappenstance after several hours of cross-
examination of DHEC’s only witness, at which polDHEC objected to any inquiry into the
substance of the meeting based on “an oral [joaférse] agreement that [MUHA and DHEC]
entered into Friday,” which was in the middle of thearing at the close of the first week of trial.
Tr. 1545:7-1546:14 The ALC immediately adjourned the hearing andrutded the parties to
submit briefs on the propriety of such agreemdmt. 1547:8-10 RSF Bench Memo As
evidenced by the Final Order, while DHEC ultimatéhgreed to waive whatever privilege
existed” Final Order, n.59), the ALC nonetheless found that the agency aadafiplicant “do
not share a ‘common and singular public-privater@st’ in this matter” and was “unpersuaded by
their arguments to the contrary, including thatréhes a public interest in the CON being
approved.”Final Order, n.59 (citing Hunton & Williams v. U.S. Dept. of Justjc&90 F.3d 272,
281 (4th Cir. 2010)). In disagreeing with the reasg offered by MUHA defending the joint
defense agreement, the ALC found “[w]hile both haweinterest in the approval of the CON

application, their underlying interests and motwas are not the samefinal Order, n.59.
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Regardless of the substantial evidentiary supporthie ALC’s findings, MUHA’s appeal
speaks to a conclusion not found in the Final Qréesrnoted above, the Final Order does not
contain a finding or conclusion that suggests tR&Arohibits “co-parties from communicating
privately about issues in a contested case.” Giveh MUHA argues about a principle not
encompassed in the Final Order, the Court shouwtingeto entertain MUHA'’s challenge and the
ALC's findings and conclusion need not be disturbed

VI. ADDITIONAL SUSTAINING GROUNDS TO SUPPORT THE OUTCOM E OF
THE ALC’S DECISION.

As provided by this Court’s Rules, “[t]he appellaturt may affirm any ruling, order, or
judgment upon any ground(s) appearing in the Recordppeal.” Rule 208(b)(2), SCACR. The
Supreme Court ihOn, L.L.C. v. Town of Mt. Pleasan838 S.C. 406, 526 S.E.2d 716 (2000),
specifically clarifies that a respondent “may raiseappeal any additional reasons the appellate
court should affirm the lower court’s ruling, rediss of whether those reasons have been
presented to or ruled on by the lower court.” 338.%t 419, 526 S.E.2d at 723.

A. MUHA'S CON Application Does Not Comply with Standard 2 of the 2015
Health Plan.

In a Motion for Summary Judgment filed prior to timerits hearing, Roper St. Francis
challenged DHEC's approval of MUHA’s CON applicatidecause it did not comply with
Standard 2 of the 2015 Health Plan as a matteavafThe Standard provides,

All off-campus emergency services must be an exdiarsf an existing hospital’s

emergency service in the same county, unless fileapt is proposing to establish

a freestanding emergency service in a county thes dot have a licensed hospital.

The hospital must have a license that is in goaddshg and must be in operation
to support the off-campus emergency services.

RSF55-22 The basis for Roper St. Francis’ summary judgmastion was that DHEC'’s approval
of Roper St. Francis Berkeley Hospital (“Roper Bxely Hospital’) and issuance of a CON for

Roper Berkeley Hospital prior to MUHA’'s submissiai the FED application foreclosed
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MUHA's ability to use the exception language ofr#tard 2 to establish off-campus emergency
services in Berkeley Count8ee id; see alsdRSF Mot. Summ. J., 11-12There is no dispute that
MUHA proposed to establish the FED in a county othan Charleston County, which is the only
county as of the time of the hearing that MUHA laadexisting hospital with “a license that is in
good standing” and “in operation to support theaampus emergency serviceBihal Order, 7-
8. The only exception provided in Standard 2 is égslthe applicant is proposing to establish a
freestanding emergency service in a county thas doe have a licensed hospitdRSF55-022

The ALC denied summary judgment, disagreeing witdpé& St. Francis that Roper
Berkeley Hospital was a “licensed hospital” for poses of Standard @rder Denying Summ.
J. (Std. 2), 7 The ALC concurred in the Department’s interpretatof Standard 2 that the
“licensed hospital” is one “that not only has a CON also, is licensed to operate as provided in
Regulation 61-16Minimum Standards for Licensing Hospital and Gehérirmaries. Id. As an
additional reason to affirm denial of MUHA’s CONm@igation, Roper St. Francis submits that
the Court should find MUHA'’s application does notnaly with Standard 2 of the 2015 Health
Plan.See Sims v. Amisub of S.C., |48 S.C. 202, 217, 758 S.E.2d 187, 195 (Ct. RA814)
(holding that arguments raised by summary judgnmeation denied by the trial court may be
raised as additional sustaining grounds becauser®rdenying summary judgment are not
appealable).

Roper Berkeley Hospital is identified as one ofitigatient facilities that comprises Roper
St. Francis, a “50-bed acute care hospital in Sumiftee South Carolina (Berkeley County),
which includes an emergency department with 15trmreat spaces.Final Order, 7. DHEC
issued CON SC-16-01 to Roper St. Francis for R8pdfrancis Hospital Berkeley in 20 BSF5-

001 Roper St. Francis raised this specific concerDHEC staff by letter dated July 31, 2017
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(Joint Ex. 0454-0458, but the decision to approve MUHA’s FED issuegt8eber 25, 2017,
simply states, without explanation, “Berkeley Couetirrently does not have a licensed hospital.”
Joint Ex. 0552 The ALC acknowledged that “[a]t the time of theahing, the Department had
approved a CON for Roper St. Francis Berkeley Habpnd construction had commenceldl”
Under the APA, a “license” is defined to includénétwhole or part of any agency permit,
franchise, certificate, approval, registration,rtéig or similar form of permission required by law
but does not include a license required solelyrévenue purposes.” S.C. Code Ann. § 1-23-
505(4).

In the findings related to the 2015 Health Plae, #.C declines to take judicial notice
that Roper Berkeley Hospital was operational aofober 4, 2019Final Order, 21. The
additional sustaining ground regarding Standasl@aarly supported by the following finding:

Ms. Murdock testified that while certain projecviev criteria address ‘existing’

facilities, the Department looked at approved faed for purposes of planning: ‘as

part of our general purposes of CON and guidin@lésthhment where these

services are needed, | think we need to look tosvaradat will exist in the future

[e.g., approved facilities] in addition to what &si now.’ (Tr. 1353:11-1354:5).

Ms. Platt concurred with this approach. (Tr. 72681-Tr. 2240:14-2241:25). The

Court concurs with the Department and Roper Stndisahat approved facilities

should be considered for purposes of health canenpig as it is consistent with

the stated purpose of the CON outlined in Secti#i7-4.20 of the South Carolina
Code: [quotation omitted].

Final Order, 27 (footnote omitted). Simply stated, the Departmemiterpretation of “existing”
to include approved projects “for purposes of plaghand the CON’s purpose of “guiding
establishment where services are needed,” nedgssauires the Department consider a hospital
with a CON to be a “licensed” hospital for purposéStandard 2d.

The denial of summary judgment was erroneous fisd¢lsame reasons addressesbinth
Carolina Department of Revenue v. Blue Moon of NewbInc, 397 S.C. 256, 260, 725 S.E.2d

480, 483 (2012), which questioned whether an umdercagent was a “bona fide guest” for
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purposes of a regulation that restricts the consiempf alcoholic beverages in a private club to
members or “bona fide guests” of members. 397 &.258, 725 S.E.2d at 481. The agency argued
that “bona fide guest,” which was not defined ia tkegulation, “implies that the guest have some
degree of familiarity or camaraderie with the membe. or an allegiance to the organization’s
purpose.ld. at 263-64, 725 S.E.2d at 485. The Supreme Cejaxtted this implied meaning and
held that such view “would be an improper narrowirighe regulatory definition based on some
notion of what a bona fide guestouldbe, not what the regulation actually providdd."at 263,
725 S.E.2d at 485. In reversing the agency’s daaishe Supreme Court held that the regulation
was met “[b]y its own terms” and that the regulatfonposes no other requirementkl’ at 262-
63, 725 S.E.2d at 484. In this instance, DHEC’swvigas that only licensed hospitals “in
operation” were included within the meaning of St 2 and the ALC agree@rder Denying
Summ. J. (Std. 2), 7Applying the plain meaning riflend reading the clear and unambiguous
language in the Health Pl&tandard, however, all that is required is a “Igsshhospital,” not a
“licensed hospital in operation,” for purposes ltd exceptionSeeRSF55-022 As explained by
the Supreme Court iBlue Moon of Newberryit would be an “improper narrowing of the
regulatory definition based on some notion of whdlicensed hospitaBhouldbe, not what the
regulation actually provides,” to ignore Roper Btancis Berkeley and approve MUHA's FED
under the exceptiorbee Blue Moon of Newbeyi97 S.C. at 263, 725 S.E.2d at 485

In the proceedings below, Roper St. Francis off@®delevant an earlier contested case
involving the Department, where DHEC interpreted trm “residence” in a landfill permitting

regulation to include only structures for whichtdeates of occupancy had issued, which resulted

® The plain meaning rule is based on the principé tit is not the court’s place to change the
meaning of a clear and unambiguous statidedges v. Raineyd41 S.C. 79, 86, 533 S.E.2d 578,
581 (2000).
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in the exclusion of planned future developments, was rejected for leading to an absurd result
contrary to the intent of the regulations themsglve

Under the Respondents’ interpretation, if the peapplicant to DHEC can ‘win

the race’'-that is, succeed in obtaining a permibrgea planned house, school,

hospital, or park is finished with constructionhese neighbors will be ignored for

the purposes of [the regulation]. The logical esten of the Respondents’

argument is that any planned ‘residence’- no matier far along the development

or construction process—must be ignored. And simaey of these ignored, planned

developments are likely to ultimately be constrdaed occupied after the permit

has been granted, under Respondents’ interpretdtieywill end up being located

within 1,000 feet of the Class Il Landfill-a restiie regulation seeks to avoid.
Grand Bees Development, LLC, v. S.C. Dept. of Healtd Envtl. ContrglDocket No. 11-ALJ-
07-0556-CC, 2013 WL 1192259, *13 (S.C. Admin. La¥. Mar. 19, 2013) (Robinson, J.). In
Grand Beesthe agency’s unreasonably narrow interpretatiomesidence” produced an absurd
result that could not have been intended in lighthe express purposes and findings of the
regulations and governing lawSee idat *13-14. Similarly here, a narrowed interpretatof “a
county that does not have a licensed hospitalhénHealth Plan Standards to require a licensed

and operational hospital, and ignoring an apprdwespital that has been issued a CON pursuant

to the CON Regulations, leads to an absurd resaittis contrary to the purpose of the CON Act,
the CON Regulations, and the Health PI&eeS.C. Code Ann. § 44-7-120 (including as the
purpose of the CON Act to “prevent unnecessaryidagpbn” and “guide the establishment of
health facilities and services$ge alsaS.C. Code Ann. Regs. 61-15 § 101 (same). The @bsur
result is also inconsistent with DHEC's testimomg ahe ALC’s factual findings related to the
need to consider approved facilities “for purposéplanning.”Final Order, 27; Tr. 1353:8-
1354:5 For this additional reason, the Court shouldreffihe ruling of the ALCI'On, L.L.C,

338 S.C. at 419, 526 S.E.2d at 723.
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B. MUHA's FED Project as Changed During the ContestedCase Cannot Be
Approved.

This Court may also consider the arguments raigdgidper St. Francis and Trident during
the contested case hearing that the changes to NBJF2D after DHEC's approval rendered the
proposal unapprovable as an additional reasonfionafhe ALC. SeeRule 220(c), SCACR.
Section 44-7-210(C) of the CON Act provides, irexgnt part:

The department may not issue a Certificate of N&%2lN] unless an application

complies with the State Health Plan, Project Rev@weria, and other regulations.

Based on project review criteria and other regatetj which must be identified by

the department, the department may refuse to s€iertificate of Need even if an
application complies with the State Health Plan.

S.C. Code Ann. § 44-7-210(Q3ee alscS.C. Code Ann. Regs. 61-15 § 307(1) (providing tha
DHEC may refuse to issue a CON even if an appticais in compliance with the State Health
Plan but is inconsistent with project review cigeor departmental regulations). The CON Act
further mandates that a CON “if issued, is valitiydar the projectdescribed in the application
including location, beds and services to be offepysical plant, capital or operating costs, or
other factors set forth in the applicatioexcept as may be modified in accordance with
regulations” S.C. Code Ann. § 44-7-230(A) (emphasis addetie Supreme Court has held the
CON Regulations provide “a process for which DHE&s Hormulated exacting procedural
requirements” for the submission and review of Capylications Amisub of S.C., Inc. v. S.C.
Dep’t of Health and Envtl. Contrp#03 S.C. 576, 590, 743 S.E.2d 786, 794 (20133. Cburt
must presume the legislature did not intend aeu#itt, but rather intended its statutes to
accomplish somethingDenene, Inc. v. City of CharlestoB52 S.C. 208, 213, 574 S.E.2d 196,
198 (2002). Similarly, the Court should presume [@HHiId not intend a futile act in the

development of Regulation 61-15 and the “exactingcedural requirements” for receipt and
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review of CON applications; but rather, intendee@ ttegulatory provisions to accomplish
somethingSee id

Chapter 2 of Regulation 61-15 sets forth the Ation Procedures adopted by DHEC in
accordance with the CON Act’'s mandate, and thus@msidered necessary to carry out DHEC's
CON duties. S.C. Code Ann. 8§ 44-7-150(3) (requibgC to adopt “substantive and procedural
regulations necessary to carry out its duties).séquently, MUHA’s CON application must be
consistent with Chapter 2's Application Procedunesrder to be considered in compliance with
the CON Regulations. S.C. Code Ann. § 44-7-2106BE alsoS.C. Code Ann. Regs. 61-15 §
307(1). Similarly, Part C of Regulation 61-15 § A@&ntifies Programmatic Documents that an
applicant must provide in support of various eletsesf a proposed project. These required
components are separate and distinct requiremetssary to approval of a CON application.
See MRI at Belfair, LLC v. S.C. Dept. of Health &wtl. Contro] 379 S.C. 1, 9, 664 S.E.2d at
475 (2008) (holding prerequisites of compliancehwatoject review criteria is independent of
requirement to comply with Health Plan standards).

The Final Order describes many of the changes tma8#JHA after DHEC approved the
CON application and before the contested casertggancluding a relocation of the site, reduction
in size and cost, elimination of certain servicEmal Order, 18-20°. The ALC compares
MUHA's changes to changes proposed for Roper Beykelospital in February 2017 during
construction of the new hospital (which were fuowcél design changes from the 2008 CON

application), perhaps overlooking that those chamgere made pursuant to Regulation 61-15 §

101n slightly more detail, the relocation was awaynfi the major medical campus planned for

Nexton to a retail outparcel on a major highwag $ize reduction was from 15,000 square feet
to 10,700 square feet with the elimination of tHelUCand reduction from 12 exam rooms to 7

exam rooms and 5 “fast track” treatment areas;thadhelipad was eliminate#inal Order, 19-

20; RSF 7; RSF 63.
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605 (i.e. modified in accordance with the regulatipnS.C. Code Ann. § 44-7-230(A); S.C. Code
Ann. Regs. 61-15 88 311, 605. In fact, these chaagedescribed in the periodic reports provided
to DHEC as required by CON RegulatidRSF 5 In significant contrast, MUHA’s changes

occurred after DHEC'’s approval and before the CCad wsued, a time not addressed by DHEC

regulation and thus are nataccordance with the regulationSeeS.C. Code Ann. Regs. 61-15 §
310;compareS.C. Code Ann. Regs. 61-15 § 605.

The testimony of Roper St. Francis’ expert in Hegilanning was that MUHA's
abandonment of the 15,000 square foot FED withrivafe treatment areas, an isolation area, a
resuscitation area and a 5 room CDU located adjdoesm medical campus in favor of a 10,700
square foot facility with 7 treatment rooms anddst track” or urgent care bays located on a main
thoroughfare outparcel to a large retail shoppiegter was a material alteration of project
reflected in the CON application approved by DHHE. 715:1-716:5 The record includes
substantial evidence demonstrating that componeajsired by Regulation 61-15 for a CON
application are missing or incomplete in light bétnew FED planned by MUHALr. 711:23-
722:4; 2269:6-2272:5; RSF 63-or example, the Programmatic Documents providélde CON
application in support of zoning, utilities and amomity endorsement no longer have any bearing
on the FED proposed to the ALC for approval, aheaw every letter of support endorses the
Nexton FED modelRSF 63-018; Joint Ex. 0132-0298There is also no evidence in the record
on which to find MUHA’s CON application compliestwiRegulation 61-15 88 202(2)(c)(6)-(8).
RSF 63-019 Finally, there is no evidence that the govertiady of the health facility, identified

in the CON application as Medical University HogpAuthority Board of Trustees, has approved

11n fact, the Exhibit referenced by the ALC demoaists that Roper St. Francis engaged DHEC
for a determination in advance “that the DepartnuEr@s not consider these project amendments
to be substantial as described in S.C. Code Régs56Section 605.RSF5-002
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the new FED presented to the ALC, and it is unclgho is financially responsible for its
development.See Joint Ex. 0420, TMC 65; TMC 67 Satisfaction of the programmatic
documentation requirements of Regulation 61-150aedural prerequisite to approval of a CON
application.See e.gS.C. Code Ann. Regs. 61-15 § 202(2)(c)6@e alsd.C. Code Ann. § 44-7-
150(3). The material inadequacies in MUHA’s CON laygtion as a result of the unilateral
changes to the FED result in an unapprovable pra@sdhe requirements of Regulation 61-15 are
not met. While thede novonature of the contested case hearing allowedh®rstibmission of
evidence regarding the new plans for MUHA’s FED maifter approval of the CON application,
the CON Act’'s mandate remains that a CON may rsneisinless an applicant complies with the
Health Plan, project review criteriand other regulationsSeeS.C. Code Ann. § 44-7-210(B). As
such, the material deficiencies in MUHA’s complianeith Regulation 61-15 § 202 represent an
additional ground on which the Court may affirm theC’s decision to deny MUHA’'s CON
application.

CONCLUSION

For the reasons discussed above, the Administrdtaww Court’s decision reversing
DHEC's approval of MUHA’s CON application is supped by substantial evidence in the whole
record and is not affected by error of law. In #lfiernative, additional sustaining reasons exist in
the record to affirm the decision of the Adminisira Law Court. Therefore, Roper St. Francis
respectfully requests that the Court affirm theislen of the Administrative Law Court and deny

the CON Application of MUHA.
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