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State of South Carclina v. James Sherfield

PROCEFEDINGS

THE CLERK: Your Honor, this is 2014-GS-23-9182 [sic],
James Sherfield, Junior, indicted for uhlawful conduct
towards a child, pleading to the same, and it is a waiver.
WHEREUPON;

JAMES SHEFFIELD, JUNIOR,

After having been duly sworn, testified as follows:

| THE COURT: You are James Sherfield?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: And how old are you?

DEFENDANT SHERFIELD: 30. H

THE COURT: And how much education do you have?

DEFENDANT SHERFIELD: I quit in the twelfth grade. I
went to the twelfth, twelfth grade.

THE COURT: So you can read and write?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: And do you work?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: What kind of work do you do?

DEFENDANT SHERFIELD: General laborer for Holbrooks
Salvage and Docks.

THE COURT: Mr. Chambers is your lawyer?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: Have you talked wifh him as often and for

as long as you feel necessary for him to properly represent
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State of South Carolina v. James Sherfield

you?
' DEFENDANT SHERFIELD: Yes, sir.

THE COURT: When you talked to him, have you
understood your talks with him?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: Has he done everything for you that you've
asked him to do?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: Has he done anything at all that you don't
like?

DEFENDANT SHERFIELD: No, sir.

THE COURT: Are you fully and cdmpletely satisfied
with his services?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: No complaint to make against your lawyer?

DEFENDANT SHERFIELD: None at all.

THE COURT: Has anyone used any force or made any
threats against you in order to get you to plead guilty?

DEFENDANT SHERFIELD: No, sir.

THE COURT: Has anybody promised you a lighter
sentence or anything for pleading guilty?

DEFENDANT SHERFIELD: No, Your Honor.

THE COURT: You're pleading guilty voluntarily, that
is, of your own free will?

DEFENDANT SHERFIELD: Yes, sir.
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State of South Carolina v. James Sherfield

THE COURT: You understand the maximum sentence for
this offense is up to 10 years in prison?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: You don't want a jury trial?

DEFENDANT SHERFIELD: No, sir.

THE COURT: You understand you have a right to one?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: If you plead guilty today, you give up all
your rights that you have when you stand trial with a jury;
is that what you want to do?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: Are you under the influence of any
alcohol, drug or any other substance right at this moment?

DEFENDANT SHERFIELD: No, sir.

THE COURT: You are sober, you know what you're doing
and you want to plead guilty?

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: You knew what you were doing was wrong or
against the law?

DEFENDANT SHERFIELD: Your Honor, yes, I do.

THE COURT: All right. Solicitor, tell me about it.

MS. SCOTT: Thank you, Your Honor.

This occurred October 27, 2014. This defendant placed
a six-month-old child at unreasonable risk of harm by

exposing him to marijuana. The child tested positive for
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State of South Carolina v. James Sherfield

marijuana and the defendant admitted to being a heavy
marijuana smoker.

The recommendation of the State is concurrent with a
probation revocation for this defendant. He spent 16 days
in jail before he bonded out, Your Honor.

His prior criminal history is a 2003 possession of
marijuana times two, a 2004 burglary second and a petit
larceny, and in 2005 a breach of peace, in 2010 another
breach of peace, in 2013 a possession with intent to
distribute methamphetamine and child neglect.

THE COURT: And tell me again your recommendation.

MS. SCOTT: Concurrent -- your sentence being
concurrent wifh a probation revocation today.

MR. CHAMBERS: Yeah. He's got a probation which we'd
like to handle today, if we could.

And my client apparently vehemently protests that he
has a possession with intent to distribute.

DEFENDANT SHERFIELD: That never happened. You must
have the wrong record.

PROBATION CLERK: Your Honor, he was sentenced on
4/8/14 by Judge Millerlfor unlawful neglect and received a
sentence of 7 years suspended on 41 days time served and
30 months probation. The victim has "do not notify," so we
are able to handle it today, if we can.

THE COURT: So his sentence ---
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State of South Carolina v. James Sherfield

PROBATION CLERK: 7 years.

THE COURT: And it was suspended?

PROBATION CLERK: Right. He had 41 days. They gave
him time served for the 41 days and then it was suspended
on 30 months probation.

THE COURT: And your recommendation is what?

MS. SCOTT: It was whatever you sentence him to be
concurrent with the probation revocation. So basically,
whatever we handle with the probation today. Can it be
handled today, Judge?

PROBATION CLERK: Yes.

THE COURT: And what was the date of the prior
offense?

PROBATION CLERK: 4/8/14.

MR. CHAMBERS: And this is 11/18/14.

Basically, Your Honor, I -- well, I mean, you can see
how things transpired. /
THE COURT: What's the date of the other one, the

first one?

PROBATION CLERK: Of his probation case? That was the
one that was 4/8/14.

THE COURT: And this one occurred in October.

PROBATION CLERK: Of '14.

THE COURT: The same year.

PROBATION CLERK: Right. So it would be a violation.
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State of South Carolina v. James Sherfield

THE COURT: And when was he sentenced on that one? On
yours, I'm talking about.

PROBATION CLERK: The sentence is 4/8/14.

THE COURT: And so then this offense occurred a few
months later in October?

PROBATION CLERK: Right.

THE COURT: All right. Did I accept the plea?

MS. SCOTT: I don't know, Your Honor, but I will make
a correction on the record about his criminal history.
Although it states he has a PWID meth, Your Honor, that was
only an arrest. It was dismissed upon a plea of another
conviction that he has. So, Your Honor, he does not have a
PWID of meth.

THE COURT: All right. 1I'll accept the plea as being
voluntarily made and as having a sufficient factual basis.

All right. Mr. Chambers?

MR. CHAMBERS: Your Honor, this is kind of a confusing
case because these things kind of came really close
together. I wasn't involved in the DSS case, but there was
a DSS case. There were four children. They were removed
from the home. This one deals specifically with a
six-month-old child. I believe that the other case may
have involved one or more of the other children, but I
wasn't involved in that either. So I'm not real clear

about that.
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But what happened is that in November of that year,
the six-month-old was tested pdrsuant to this DSS case, and
at that time tested positive for marijuana. I don't know
when the child actually came into contact with marijuana,
but my understanding is that all this stuff was fairly
close in time. It just ends up that we've got two sets of
charges that are fairly close together, and he was on

probation, obviously, when he was charged with this other

/

one.

He has to his credit -- and this is -- you know,
obviously this is almost two years later -- cooperated
fully with DSS to the point that ﬁSS has ended its case.
The children, it's my understénding, are back with my
client, he's working, he's taking care of the children.
Because of that -- and I would ask the Court even though,
you know, ordinarily somebody's on probation, does exactly
the same thing that they were on probation for, they
wouldn't get another chance. They'd end up going to
prison. But I'm asking the Court, based on everything that
I just told you, to consider letting him continue on
probation, basically give him a probationary sentence here
and, you know, kind of hold his feet to the fire.

He tells me he's not using drugs or anything anymore.
I don't know if he's been drug tested lately, but he says

he doesn't use drugs now.
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State of South Carolina v. James Sherfield 10

DEFENDANT SHERFIELD: December the 15th we closed out
our case with DSS.

THE COURT: Sir?

DEFENDANT SHERFIELD: December the 15th we closed out
our case with DSS. 1I've been finished with them for months
now.

THE COURT: All right. A moment ago you were put
under oath.

DEFENDANT SHERFIELD: Yes, sir.

THE COURT: If I sent you downstairs for a drug test
now, would you pass it?

DEFENDANT SHERFIELD: No, sir.

THE COURT: Sir?

DEFENDANT SHERFIELD: No, sir.

(Pause in proceediﬁgs.)

THE COURT: All right. Anything further?

MR. CHAMBERS: No, Your Honor.

THE COURT: All right. Mr. Sherfield, the sentence of
the Court is you be committed to the Department of
Corrections for a period of 10 years provided upon the
service of 7 years, the balance will be suspended,
probation for 5 years.

PROBATION CLERK: And on probation?

THE COURT: Revoke it and run it concurrent.

MS. SCOTT: Thank you, Judge.




=W N

A U

10
11

12

13

14
15
16
17
18
l9
20
21
22

23

24

25

State of‘South Carolina v. James Sherfield 11

11

(Proceedings recessed at 3:38 p.m.)
MR. BLOUIN: Your Honor, this is in the case of
Mr. Sherfield. We just want to go back on the record
briefly and just acknowledge that given the sentence, that
he did have 10 days to appeal Your Hondr's sentence, and
that if he does do that, that had to be in writing.
THE COURT: All right. So he's been notified of that.

*kkkkxkk**END OF TRANSCRIPT OF RECORD™ ¥k
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF GREENVILLE )

I, CHERYL A. SMITH, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South Carolina,
do hereby certify that the foregoing is a true, accurate
and complete Transcript of Record of the proceedings had
and evidence introduced in the trial of the captioned case,
relative to appeal, in the Court of Géﬁeral Sessions for
Greenville County, South Carolina, on the 12th day of May,
2016.

I do further certify that I ém neither of kin,

counsel, nor interest to any party hereto.

September 30, 2016

Q0

Cheryl A. Smith, CVR-M

Court Reporter
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‘ FORM 5

STATE OF SOUTH CAROLINA ) _
) IN THE COURT OF CONMOI‘S\__.PLEAS -
County. of éﬁféddﬂ/f_ T S S == ;5(3];:‘
-~ - ) F" = E:! U
TameS el #3450 b ’3 : SHER SR
Full name and prison number (if any) of Applicant “lﬁicp' © ':E f’f T r:
. ) | IR
V. ' B Doy
= & .
APPLICATION FOR:: & = o
= zot
State of South Carolina POST-CONVICTION REGIEF® & =

2016-CP-23- O53I

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statemeat of a material fact therein
may serve as the basis of prosecution and conviction for pecjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct. . :

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

1. Place of detention A'/A’Z/A/ég_ C  Le /; 'Z -8~ 7,'/«0 2OX
/(S famtp S.C. 2587 f

2. Name and location of Court which imposed sentence

3. Name(s) of co-defendant(s) (if any) WA Y// €% er féf/ﬂ

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

@ bwte/ € oI Ml

(b)

13



(©
The date upon which sentence was imposed and the terms of the sentence:

(@) (7[[6(.(&{0 74 79% fh@ﬂﬂdﬂﬂf/@d
. (b) % _ r 7 R

(©)

Check whether a finding of guilty was made:

(8)  afteraplea of guilty

(b) aftera plea of not guilty

() aftera Plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

If you answered “yes” to (7), list:

(@) the name of each Court to which you appealed:

i MY}

ii.

(b) the result in each such Court to which You appealed:
i : -

iii.

(© the date of each such result:

i A4

777

iii.

(d if known, citations of any written opinion or orders entered pursuant to such
results;

i '

i LA

If you answered "no” o (7), state your reasons for not so appealing:

@ (a7 f40eD 75 %2%’@7&’0/»{%55’/

(b)

%)



L1.

12.

13.

10..

(©
State concisely the %rounds on which you base your allegation ga_t you are being held in

eustody unlawtully IZJ/MRZ7 Y 41 JENEIC 7 VZd/pTzen) of /e A

o CLID ball's ABIRE tibbiSut] puogite 7 2222
0, GLIett e WIS of Lol F s of Tuedozcr
O PLATUE 70 4G/ A Zmtn P

State concisely and in the same order the facts which suppoé each of the grounds set out

in (10):

W __ SeE ArTAD

(b
(©
Prior to this application have you filed with respect to this conviction:
(a) any petition in a State Court under South C_a;oliné Law? A0

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? 20

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in. 8)? Ao

(d) any other petitions, motions or applications in this or any other Court? /0

If you answered "yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

i

i, N

iii.

iv.

=

(b)  the name and location of the Court in which each was tiled:

. A7)

rd

iv.




(© the disposition thereof:

iii. :

iv, e

) the date of each such disposition;

ii.

iii.

iv,

(® if known, citations of any written opinions or orde
disposition:

] X/

ii.

i,

iv.

14, Hasany ground set forth in (1 0) been Previously presented to this or any other Court,

State or Federal, in any petition, motion

v,

or application which you have filed?

15.  Ifyou answered “yes” to (14) identify:

(@  which grounds have been presented:
i . V4
. / z/‘f

iii.

(b)  the proceedings in which each ground was raised:
i

1 1/
ii. /']//47

Revised 3/2003




16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concxsely the reasons why such ground has not

- previously been presented:

W _JEEF Cﬁﬂt A/fpff/[_; & @er/

(b)
()

17.  Were you représented by an attorney at any time during the course of:

(a)
(b)
©
(d)

(¢)

your arraignment and plea?
your trial, if any? A
your sentencing? ‘:15

your appeal, if any, from the judgment of conviction or the imposition of

sentence? ﬂ/ d

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

v

18.  Ifyou answered "yes" to one or more parts of (17), list:

(2)

ii.

iii.

(b)

ii.

iii.

the name and address of each attorney who represented you:

_LRE (//é s SUs1rC Lefaowee (o Frce

the proceedings at which each such attorney represented you:

ﬁgg//‘é ,//@'

Revised 3/2003
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19.  State clearly the relief you seek in filing this application:

70 VAWE Sireslte”, apd £ Hetlls 70 Pevze-

PR A G D€ 7% Mt okl s

7Y B Sutlintred 4, % g 77—

 20.  Are you now under sentence from an{ other court that you have not challenged?

wj

[ 4

STATE OF SOUTH CAROLINA )
N/ VERIFICATION
Couty ot _AY/RUME )
I, ﬂﬂff J/ﬁ? /' L7 @ , being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true. '

SWORN to and subscribed before me this | 7

day of Q_u%u":r QDI .

U Al%«; W) éhhﬁh‘,{\ (L.S)

Notary Public

My Commission Expires: | -/)~

Revised 3/2003



T APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOQF

LS S bt - -

! , hereby apply for leave to
proceed in this action without

prepayment of fees or costs or security therefor, In support of my
application I declare under penalty of perjury that the following facts are true:

(I) Iamthe applicant in this action and I believe I am entitled to redress.

(2  Because of my poverty
security thereof.

I'am unable to pay the costs of said proceeding or give

My Commission Expires: | L~ [2-d

Revised 3/2003
7
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STATE OF SOUTH CAROLINA- IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE THIRTEENTH J UDICIAL CIRCUIT
James David Sherfield, #368150, 2016-CP-23-5314

Applicant,

RETURN!'
V.

State of South Carolina,

Respondent.

Respondent, making its Return to the Application for Post-Conviction Relief (PCR) filed

on September 14, 2016, would respectfully show this Court:
L

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of C;)urt for Greenville County. In 2015, Applicant was
indicted in Greenville County for one of Unlawful Conduct Towards a Child (2015-GS-23-
9182). Applicant was represented by Randall Lee Chambers, Esq. On May 12, 2016, Applicant
waived presentment to Grand Jury and pled guilty at the recommendation of the state to
Unlawful Conduct Towards a Child. On May 12, 2016, the Honorable C. Victor Pyle, Jr.,
revoked Applicant’s existing probation and ran it concurrent to ten years imprisonment with the

balance suspended upon the service of seven years, and then probation for five years.

Attached herewith and incorpbrated herein by reference are the records of the Greenville

County Clerk of Court regarding the subject convictions, the transcript from Applicant’s plea,
and Applicant’s records for the Department of Corrections. Respondent reserves the right to

amend its return upon the receipt of other relevant records.

! Respondent requests that counsel be appointed.

Page 1 of 8
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. In his Application, Applicant alleges he is being held in custody unlawfully for the

following reasons:

1.

IL.

Sentencing Objections

a.

b.

“Applicant contends that his sentence
constitutes cruel and unusual punishment and
disparity in sentencing ... [Applicant] and his
wife were charged with the same crime [and
received different sentences]”

“Violation of plea agreement.”

Ineffective Assistance of Counsel

a.

“Counsel failed to file notice of motion to
appeal or to file a motion for reconsideration for
an unreasonable sentence based on his
disability.

“Counsel failed to explain the circumstances for
Applicant and wife’s arrest that she received
four years probation for the same charge that
defendant was promised the same deal.”
“Counsel failed to follow up and represent his
client at the preliminary hearing.

“Counsel failed to state on record that he had an
agreement by the state to give Applicant four
years probation along with his wife for the
plea.”

“Counsel failed to raise an affirmative defense
of a plea of guilty but mentally ill.”

Involuntary Guilty Plea

a.

“Applicant was incompetenet at the time of his
guilty plea and counsel failed to have an
evaluation done.

“Applicant was in an auto accident at the
meeting they had before his next court date and
he was taking medication ... Applicant’s auto
accident, which occurred before charged
offenses were committed, [caused] Applicant to
suffer cerebral damage ... and psychiatrist
testified that Applicant was incompetent and
could not participate in his own defense.”

Page2 of 8



4, Lack of Jurisdiction
a. “Because no preliminary hearing was held, the

court lacked subject-matter jurisdiction to try

Applicant ... An indictment returned before the

preliminary hearing is anullity.” .

III.
Petitioner’s discontent regarding his sentence is not grounds for collateral attack on his

sentence. “Wishful thinking regarding sentencing does not equal a misapprehension concerning

the possible range of sentences, especially where one acknowledges on the record that one

knows the range of sentences and that no promises have been made.” Wolfe v. State, 326 S.C.

158, 165, 485 S.E.2d 367, 371 (1997).
A trial court has broad discretion in imposing criminal sentences within the limits

prescribed by law. State v. Franklin, 267 S.C. 240, 226 S.E.2d 896 (1976); Clark v. State, 259

S.C. 378, 192 S.E.2d 209 (1972). The courts normally have no discretion to correct a sentence
given within statutory limits. To be entitled to relief, the Applicant must prove that the alleged
excessive sentence was the result of partiality, prejudice, oppression or corrupt motive, or that
the sentence constitutes cruel and unusual punishment per se. Clark, Id.; State v. Cogdell, 272
S.C. 563, 257 S.E.2d 748 (1979). The Applicant has failed to show his sentence was a result of
any of these factors. Accordingly, this Court should dismiss this allegation as being without

merit.

Iv.
Applicant claims ineffective assistance of counsel in his application. Respondent

contends Applicant's counsel rendered adequate assistance and provided representation within

Page 3 of 8
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the range of competence required by attorneys in criminal cases. See Butler v. State, 286 S.C.

441, 334 S.E.2d 813 (1985).

In a post-conviction relief proceeding, Applicant bears the burden of proving the

. allegations in their application. Id. Where ineffective assistance of counsel is alleged as a ground -

for relief, Applicant must prove that “counsel's conduct so undermined the proper functioning of
the adversarial process that the trial cannot be relied upon as having produced a just result.”
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984);
Butler, 334 S.E.2d 813, B

The proper measure of performance is whether the attorney provided representation

{

within the range of competence required in criminal cases. The courts presume that counsel

\
\

rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 80 L.Ed.2d 674. Applicant must overcome this presumption
in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, Applicant must prove that counsel's performance was deficient. Uhder this prong, attorney
performance is measured by its “reasonableness under professional norms.” Cherry, 300 S.C. at
117, 386 S.E.2d at 625, citing Strickland. Second, counsel's deficient performance must have
prejudiced Applicant such that “there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have beéh different.” Cherry, 300 S.C.
at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, Applicant must show that there

is a reasonable probability that, but for counsel's alleged errors, he would not have pled guilty

and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.

2d 203 (1985).
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Respondent submits that Applicant cannot satisfy either requirement of the Strickland
test. However, the allegation of ineffective assistance of counsel prbbably raises quéstions of fact
that cannot be conclusively refuted by the record. Respondent requests an evidentiary hearing to
fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

V.

Respondent further submits »Applicant’s allegation that his guilty plea was involuntary is

without merit. In post-conviction relief cases, an applicant asserting a constitutional violation

must frame the issue as one of ineffective assista‘nce of counsel. Al-Shabazz v. State, 338 S.C.

354, 363-64, 527 S.E.2d 742, 747 (2000) (citing Drayton v. Evatt, 312 S.C. 4, 430 S.E.2d 517

(1993); Hyman v. State, 278 S.C. 501, 299 S.E.2d 330 (1983); Richardson v. State, 310 S.C. 360,

426 S.E2d 795 (1993)). An applicant who pleads guilty on the advice of counsel may

collaterally attack the plea only by showing (1) counsel was ineffective and (2) there is a |

reasonable probability that but for counsel's errors, the defendant would not have pled guilty and

would have insisted on going to trial. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419
(2001) (citing Hill v. Lockhart, 474 U.S.-52; Jackson v. State, 342 S.C. 95, 535 S.E.2d 926
(2000); Thompson v. State, 340 S.C. 112, 531 S.E.2d 294 (2000); Rayford v. State, 314 S.C. 46,
443 S.E.2d 805 (1994)). An applicant alleging his guilty plea was induced by ineffective
-assistance of counsel must prove counsel's advice was not “within the competence demanded of

attorneys in criminal cases.” Hill v. Lockhart, 474 U.S. at 56. Furthermore, “[a] guilty plea is a

solemn, judicial admission of the truth of the charges™ against the applicant. Dalfon v. State, 376
S.C. 130, 137, 654 S.E.2d 870, 874 (Ct. App. 2007) (citing Blackledge v. Allison, 431 U.S. 63
(1977)). Admissions “made during a guilty plea should be considered conclusive unless [an

applicant] presents valid reasons why he should be allowed to depart from the truth of his
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statements.” Id. at 137-38, 654 S.E.2d at 874 (citing Crawford v. United States, 519 F.2d 347

(4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976)).

Respondent submits the record fully supports the knowing and voiuntary nature of
Applicant's plea. However, allegations regarding the voluntariness of the plea may raise
questions of fact the record does not conclusively refute. Accordingly, Respondent requests an
evidentiary hearing on this allegation. Sharper, 279 S.C. 264, 305 S.E.2d 247.

VL

The Applicant has claimed that the trial court lacked subject matter jurisdiction due to

defects in his indictment. Defects in the indictment do not affect subject matter jurisdiction. See

State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005); U.S. v. Cotton, 535 U.S. 625, 122 S.Ct.

1781 (2002). The indictment is a notice document; and any challenges to its sufficiency must be
made in accordance with S.C. Code Ann. § 17-19-90 (2003). See also S.C. Code § 17-19-20
(2003). Subject matter jurisdiction is the power of a court to hear a particular class of cases, and
it has nothing to do with the indictment document. See Gentry, 363 S.C. 93, 610 S.E.2d 494

(2005); Dove v. Gold Kist, Inc., 314 S.C. 235, 442 S.E.2d 598 (1994).

In post-conviction relief, an Applicant wishing to raise challenges to the sufficiency of an
indictment must do so in the context of ineffective assistance of counsel, basically alleging that
his trial counsel failed to properly move to quash the indictment in accordance with S.C. Code
Ann. § 17-19-90 (2003). A claim of this nature is subject to the procedural bars in the Uniform
Post-Conviction Procedure Act — notably the statute of limitations and successiveness. See S.C.

Code §§ 17-27-45 and -90 (2003).

An Applicant may still challenge the subject matter jurisdiction of the trial court, and

such a claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E2d
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846 (2001), overruled in part by Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). However,
“[c]ircuit courts obviously have subject matter jurisdiction to try criminal matters.” Gentry, 363
S.C. 93, 610 S.E.2d 494, 499 (2005); See also S.C. Const. Art. V, § 7. Thus, the Applicant must
present evlidence that his case is of some class over which the circuit court does not have the
authority to preside. The Applicant’s conviction involved a criminal charge in General Sessions

Court. Thus, the circuit court had subject matter jurisdiction.

VII.

Respondent therefore requests that this Court convene an evidentiary hearing on the

allegations of ineffective assistance of counsel and involuntary guilty plea. As to all other -

allegations, Respondent moves for summary dismissal pursuant to S.C. Code Ann § 17-27-70 on

the basis that there is no genuine issue of material fact which would necessitate an evidentiary

hearing and that those allegations should be dismissed as a matter of Alaw.
VIIL
Applicant must specify any claims he intends to raise at the PCR trial. Any claims not
specifically laid out in this PCR application or in amendments will be opposed by the State at an
evidentiary hearing. S.C. Code § 17-27-10 ef seq; SCRCP 71.1. All claims should be made well
in advance of the PCR hearing, If Applicant has an attorney appointed, the attorney, and not the
inmate, is the only one authorized to file amendments. SCRCP Rule 11. Filings by inmates will
not be considered at the PCR hearing.
IX.
" Each and every allegation contained within the application not either expressly admitted,

qualified, or explained is hereby denied.
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X.

WHEREFORE, having made its Return, Respondent requests that a hearing» be held on”

the claims of ineffective assistance of counse! and involuntary gu_ilty plea.
Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT BOLCHOZ
Chief Deputy Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attorney General

PATRICK SCHMECKPEPER
Assistant Attorney General

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
) 2016-CP-23-5314
) :
JAMES DAVID SHERFIELD, #368150, )
)
Applicant, )
)
vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent, )
)
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3. I have this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

James David Sherfield, #368150
Allendale Correctional Institution
P. O, Box 1151

’ Fairfax. SC 29827

DATED this the 12" day of January, 2017,

Felicia V. Hayes, J.cgal Assistant
For Respondent
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
2016-CP-23-5314

COUNTY OF GREENVILLE

JAMES DAVID SHERFIELD,
Applicant,

vs. TRANSCRIPT OF RECORD
STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
Respondent. )
)

June 29, 2017
Greenville, South Carolina

BEFORE:

THE HONORABLE DANIEL DEWITT HALL, JUDGE

APPEARANTCE S:

SUSANNAH C. ROSS, ESQ.
Attorney for the Applicant

DESHAWN MITCHELL, ESQ.
Attorney for the Respondent

CHERYL A. SMITH
Circuit Court Reporter
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PROCFEEDTINGS

(WHEREUPON, proceedings commenced at 10:08 a.m.)

MR. MITCHELL: Your Honor, this next one is
2016-CP-23-5314, James David Sherfield.

Applicant 1s presently incarcerated or confined to
the South Carolina Department of Corrections pursuant to
orders of commitment of the clerk of court for Greenville
County. In 2015, applicant was indictéd in Greenville
County for one count of unlawful conduct towards a child.
Applicant was represented by Randall Chambers.

On May 12, 2016, applicant waived preséntment to the
grand jury and pled guilty at the recommgndation of the
State to unlawful conduct towards a child. On that same
date, the Honorable Judge Victor Pyle revoked applicanﬁ's.
existing probation and ran it concurrent to ten years
imprisonment with the balance suspended upon the service
of seven years and then probation for five years.

He is in the courtroom today present and represented
by Ms. Ross.

THE COURT: Ms. Ross, are you prepared to go forward
with the hearing in this matter this morning?

MS. ROSS: ' Yes, Your Honor.

THE COURT:. All rig?p. Call your first witness.

MS. ROSS: We call Mr. Sherfield at this time.
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THE CLERK: Please place your left hand on the Bible
and raise your right hand.
WHEREUPON,

JAMES DAVID SHERFIELD . -

After having been duly sworn, testified as follows:

THE CLERK: Thank you. You may be seated. Please
state your>full name for the record.

THE WITﬁESS: lJames David Sherfield, Junior.

DIRECT EXAMINATION

BY MS.‘ROSS:
Q Okay. Mr. Sherfield, just going forward with this
postconviction action, do you understand if you win, that
you'll be back in the position you were in before the

violation, so looking at possibly a ten-year sentence?

A Yes, ma'am.

Q And you still want to proceed?

A Yes, ma'am.

0 Why have you alleged ineffective assistance of

counsel in this case?

A I've been mentally disabled since I was 19 years old.

I didn't get a chance to talk to my lawyer at all, only
right before I went into the courtroom. And I wasn't
ready. He told me. I was going to get four years
probation. I assumed it was right. So I went along with

everything, and I got ten years.
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James Sherfield Direct Examination by Ms. Ross ' 5

0 Okay. And then tell me more about mentally disabled.
Were you ever ih a car accident?

A Yes, ma'am. I was airlifted. Had a car wreck when I
was 19, apd I was in ICU for two weeks. Damage to the

frontal lobe, short—-term memory loss.

Q Okay. And how about had you ever had carbon monoxide
exposure?

A No, ma'am. I'm not sure about that. I don't
\

remember anything about that.

Q Okay. But you do have memory problems?
A Yes, ma'am.
0 Okay. And did your lawyer talk to you about that

before your probation violation?

A No, ma'am.

0 Do you recall how many times you me£ with your
lawyer?

A I saw him for maybe three minutes before I went into

the courtroom and got sentenced.

0 All right. Did he get any witnesses for you?
A No, ma'am.
Q Now, at the time of this probation violation, would

you have failed a drug test?
A No, ma'am. .
0 Why did you tell the judge you would have?

A I was on mental health medication, and I don't know
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what fails and what don't. So I found it -— if I told him
I would pass it and he drug tested me and I failed it for
my mental health medication, then it would 5e worse.
Q Okay. And I've got some of your medical records.
Are these some.of the medicatiqns that you were on, the
Lexapro and some other stuff?
A Yes, ma'am. And I'm currently on Celexa,
40 milligram, and Vistaril as well.

MS. ROSS: 1If you could mark this as Applicant's
Number 1, I would offer it into evidence at this time.

MR. MITCHELL: Without objection.

(WHEREUPON, Applicant's Exhibit No. 1 was marked for
| identification.)

MS. ROSS: If I could approach, Judge. This is just

~ showing that he was on prescribed medications.

BY MS. ROSS:

0 Now, about the sentence you got, why was it
reasanable for you to expect that y&ur probation would be
continued?

A Randy Chambers haa told me that the State offered me
four years, and I told him, okay. I'1l take the four
years probation, which is the same thing my wife got. And
she's in the courtroom today as well. And I told him I'd
take it. And that's what I assumed I was going to get.

Q So your wife got probation, or four years of
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James Sherfield Direct Examination by Ms. Ross 7
probation. 1Is that what you're saying?
A Yes ma'am. She's sitting behind you.
Q And was she charged with the same charge you were

charged with?

A The same exact everything.

Q - Did .she have a probation violation-hearing like you
did?

A Yes, ma'am. We had the same probation officer énd
everything. ”

Q And she was just continued on probation, but you were

given ten suspended to seven?

A Yes, ma'am.

0 And your lawyer didn't make the distinction that you
were talking about mental health drugs that you'd test
positive to?

A No, ma'am. I tried to tell him at the end, but I was
so scared. When he sentenced me, I didn't know what to
say.

Q All right.

A And before I could tell him, it was over with.
Q Okay. Now, did he argue for you that you had

absconded for one month? That was the —— I believe that I
have a note that was the extent of your violation?
A I don't understand.

0 Did you miss one report? Was your probation




10
11
12
13
14
15
16
17
18
19
20
21
22
‘23
24

25

James Sherfield Cross Examination by Mr. Mitchell

8

41

violation that you missed one report or do you recall?

A

Q

A

Q

No, ma'am. I never missed a report.
Okay. Had you been drinking?
No, ma'am.

And was Mr. Norface [phonetic] aware of your mental

health conditions, your agent?

A

with
A

Q

Yes, ma'am.

I never failed a drug test for him either.

All right. And your attorney didn't bring that up
Judge Pyle that you've never failed a drug test?
No, ma'am.

Is there anything else you want to put on the record

about this postconviction?

A

I just —— I'd love it if I could go home, be with my

family. Maybe at least get the same plea that I was

offered to start with.

MS. ROSS: Okay. I've got no further questions.
THE COURT: All right. Mr. Mitchell?
MR. MITCHELL: Thank you, Your Honor.

CROSS EXAMINATION

- BY MR. MITCHELL:

Good morning, Mr. Sherfield. How are you?
I'm fine, sir.
Good.

Have you ever been diagnosed with any type of mental
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~James Sherfield Cross Examination by Mr. Mitchell 9

illness?

A Yes, sir.

Q And what's that?

A Short-term memory loss.

Q So the doctor has construed that to be a mental
illness?

A Yes, sir. I've been disabled since 19.

0 So do you get any type of benefits or something from

the government?

A Yes, sir.

0 Okay. And you talked to Mr. Chambers about that?
A No, sir.

0 You didn't? You didn't think to tell him about it?
A No, sir.

0 He didn't ask you about it?

A No, sir.

Q So when the judge asked you if you were under the

influence of any type of drugs or narcotics or anything
like that, what was your answer to the judge?

A I said no. He asked me if I would fail a drug test.
He didn't ask me if I’was under the influence. And I told
him that I would because I didn't know if I would or not.
0 So he didn't ask you if you were under the influence
of any type of drug or anything like that?

A No, sir.
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MR. MITCHELL: Your Honor, may I approach?

THE COURT: Yes, you may. |

MR. MITCHELL: I'm handing the witness what's part of
the record already, a transcript of the guilty plea; I'm
showing him page 5, Lines 10 through 12.

THE WITNESS: Yeah, yeah. I guess he did.

BY MR. MITCHELL:

0 The judgé asked if you were ——-—

A Yes, sir. I see that now. I'm sorry.

Q And what‘was your answer?

A No, sir.

0 Okay. And when the judge ésked if you were satisfied

with your attorney, what was your answer?

A Yes, sir.

Q And when he asked you if you were pleading freely and
voluntarily, what was your answer? ﬁ

A Yes, sir.

Q Okay. Besides medication, do you have any reports,
any expert reports from doctors saying that you have been
diagnosed with a mental illness?

A I t;ied to get them. I tried to get them from —-
through my lawyer. I've been disabled since 19. I had a
bad car wreck. I don't know. I don't have any really

paperwork from them for myself or anything like that, I

don't think. My mother's here. I don't know if she might
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have something. I don't know.
Q And you pled guilty to unlawful conduct to a child.
Is that what you were on probation for previously?
A Yes, sir.

MR. MITCHELL: Okay. No further questions, Judge.

THE COURT: Thank you.

Anything further. Ms. Ross?

MS. ROSS: No, Your Honor.

THE COURT: All right. kThank you, Mr. Sherfield.
You can step down.

MS. ROSS: And I call Wanda Sherfield at this time.

THE CLERK: Ms. Sherfield, please place your left on
the Bible and raise your right hand.
WHEREUPON,

WANDA SHERFIELD

After having been duly sworn, testified as follows:

THE CLERK: Please state your full name for the
record.

THE WITNESS: Wanda Lynn Sherfield.

THE CLERK: Thank you. You may be seated.

DIRECT EXAMINATION

BY MS. ROSS:
Q Hey, Ms. Sherfield.
A Hey.

Q So were you there during this plea and violation,
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during this hearing?

A The last court, no, ma'am. I wasn't. I was at work.
Q Okay.

A But I was at the one prior to where it was continued.
0 Okay; So you didn't see any interaction from that
day?

A Hu-uh. No, ma'am.

Q As far as your husband's mental health issues, what

is your experience of them?
A Since I've met him, he's been getting a disability
check, he's been taking the mental health medication.

Q Okay. Does he ever forget things?

o

Yes, ma'am.

0 Does he ever misunderstand things?

A Yes, ma'am.

0 When he testified that he misunderstood the guestion
or understood the question about being under the influence
of any kind of drugs, in your experience of him, would
that be a possible ——-—

A Yes, ma'am.

Q And you had the same. You were the codefendant and
had the exact same charges?

A In both cases.

Q In both cases.

A Yes, ma'am.
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0 And did you get any jail time?
A No, ma'am.
MS. RCSS: All right. 1I've got no further guestion
THE COURT: Mr. Mitchell?
CROSS EXAMINATION
BY MR. MITCHELL:
Q Ms. Sherfield, prior to these two charges, did you
have a prior record at allv?
A I had breach of peace when I was 18, and then two

assault charges when I was younger.

0 So General Sessions or mggistrate court?
A Magistrate, I think. No felonies.

Q Did your spouse have previous felonies?
A Honestly, I'm not sure.

MR. MITCHELL: Thank you.

MS. ROSS: I've got no further questions.

S.

THE COURT: All right thank you. You can step down.

Ms. Ross?

MS. ROSS: That's our case, Your Honor.

THE COURT: Mr. Mitchell?

MR. MITCHELL: Your Honor, at this time, we call
Mr. Randall Chambers to the stand.
WHEREUPON,

RANDALL CHAMBERS

After first having been duly sworn, testified as follows:
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THE CLERK: You may be seated. And please state your
full name for the record.
.THE WITNESS: My full name is Randall Lee Chambers.
DIRECT EXAMINATION

BY MR. MITCHELL:

Q Good morning, Mr. Chambers. How are you this
morning?

A I'm doing well., How about you?

0 I'm doing well.

How long have you been practicing law here in South
Carolina?
A In South Carolina since 1992. I practiced four years
before that as a member of the Kentucky bar and then the

United States Navy.

Q Thank you for your service.

A Thank you.

Q How much of that has been dedicéted to criminal law?
A I mean, pretty much the whole time. I did criminal

defense at trial and appellate levels when I was on active
duty in the Navy, and then I worked at the Solicitor's
Office as a prosecutor for six years, and I've been in
private practice since '98 doing primarily criminal
defense.

Q Fair to say you're pretty experienced in criminal

law?
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A I am.
0 So turning our attention to this case, were you

retained or were you appointed?
A Appointed through —-- I have a contract with the
Public Defender's Office where I do a certain number of

appointed cases each month.

Q And do you recall the charges or how they arose in

relation to this defendant, or the facts surrounding the
case, I should say?

A You know, it seems to me, and. I reviewed the file
before I came over and meant to bring it with me so that I
could look at it and I just walked off and forgot it, but
one of the defendant and his wife's children tested
positive for drugs. And then I think there was DSS got

involved, and there was an admission at least by

Mr. Sherfield in this case that he had used or smoked

marijuana in the house. I don't remember it involving

anything more serious than marijuana.

Q Do you recall meeting with the defendant?
A Yeah. We met, but we didn't meet often. We met more
than three minutes before we came into court. But I

looked back through the file. When I first got it, it
came to me as what we refer to as a jail case. We usually
get about ten of those a month. And you're supposed to go

see them within 48 hours of being appointed. I try to do
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that. Sometimes I do, sometimes I can't.

But when I went to seefhim, he had already been
released. And then it looked like we had —— he missed a
court date, and then he showed a couple times and we
talked briefly. I reviewed discovery with him at one
point. Then there was —- he was supposed to make an
appointment at the Public Defender's Office, and I have a
note in there that he was no-show for an appointment at
the Public Defender's Office. And then we eventually
pled. I don't remember the date.- But he ‘did plea, and he
pled in front of Judge Pyle.

Q And during these meetings, would i£ be fair to say
that you would have went over the charges with him and
potential sentences for the charges?

A Well, I didn't go over with the detention center
because he wasn't there. Yeah. We went, we -- I mean,
there's only the oﬁe charge. We talked about that. And,
you know, he let me know that he was on probation for the
same thing. And we went over discovery, which wasn't —— I
mean, there wasn't very much to it. "I mean, it was a very
short report. It was just that the child had tested
positive and he had admitted to smoking marijuana in the
house.

Q - Did Mr. Sherfield ever indicate to you that he didn't

understand anything related to the charge?
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A No. I mean, like I do with everybody, and I had
asked him just some basic things about his background, and
oﬁe of the things that I have is do you have any physical
or mental health issues. It's one of the things that —-

we have these preprinted files, and it's right there.

He indicated to me that he was on medication. I
don't remember “if he told me what medication it was. He
told me that he had some issues with memory loss. But, I

mean, there's nothing struck me odd about that, because I
Qould say better than half of the people that I represent
are on some kind of mental health medication. What I look
for is does he understand our conversations. And he
seemed to understand them to me. When we had
conversations, he asked questions very much like he was on
the stand today, you know. That kind of demeanor, that
kind of command of the facts, that kind of understanding
of what was going on. And so at no point did I have any
concern about his ability to understand what was going on.

And the other thing is, he had a record, so he'd
clearly been to court before. So, I mean, there was
nothing in my interaction with him that would ever haye
indicated that he didn't understand what we were talking
about, that he didn't understand the process. And, again,
I mean, he has mental health issues, but then so do most

of the people who come in here. So I didn't have any
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concerns about it.

0 So prior to the unlawful conduct charge in the
previous one, he had other -- other ——-
A Yeah. I think so. And I don't want to misspeak on

that. If that's not true, then I apologize. But my
recollection is I don't think he had anything bad. I

mean, he's not a criminal. He's not a bad guy. But there

‘were some things on there, and he'd clearly been to court.

He was on probation.
Q Okay. I think you said that during your
conversations, it never struck you that he didn't

understand anything that you said to him.

A No. And he was able to answer the judge's questions,
obviously. ' I mean, it was —-- you know, I —- I don't think
—-— my personal opinion was there wasn't a problem. I

can't say that he didn't suffer from traumatic brain
injury because a lot of times, you can't notice that. I
didn't know that he'd been in a car wreck. I knew that he
was on disability, and he told me basically the reason,
but I never heard about a car wreck until today.

Q Let mé ask you this. Did he ever say to you,

Mr. Chambers, I don't understand what you're saying to me,
I don't understand what's going on?

A Not that -- I mean, I don't think he did that

specifically. I don't remember every word of our
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conversations, but, I mean, he may have asked me to
clarify something or something along those lines. But,
again, pretty much everybody that I talk to does that. If
I'm explaining, you know, there's sort of the
back-and-forth about what happens. \
Q Did his wife or any family member ever express to you
any mental disability or anything?

A No. I don't think I ever talked to anybody but him.
I don't ever remember anybody being with him when I talked
to him.

Q In your opinion, the applicant was competent.to enter
a plea freely and voluntarily?

A Yeah. I wouldn't have let him do it otherwise.

MR. MITCHELL: Thank you so much, Mr. Chambers.
That's all the questions I have for you. Please answer
any questions Ms. Ross may have.

THE COURT: Ms. Ross?

MS. ROSS: Thank you, Your Honor.

CROSS EXAMINATION
BY MS. ROSS:
Q Mr. Chambers, did you verify that he was on any
medications or did you talk to him about being on
medications?
A No. I just asked him like I do everybody. I said;

Do you have any physical or mental health issues? And he
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told me, and he told me that he was on some meds. And

that's what I knew about it.

Q Did you speak to him at all after the plea?
A I think I spoke to him briefly when he went back
here. Or I may or may not have. I usually do that, and

since it was Judge Pyle, they don't have people lined up.
So I gélieve that I went back there and spoke to him
afterwards. That's usually my practice. But if I didn't,
you know, there may have been a reason I didn't do that.

0 All right. Do you recall specifically asking him

what he would have tested positive to or anything of that

sort?
A I don't know if we talked about that beforehand or
not. I will sometimes ask that question when it's clearly

a drug-related case, but I don't recall if I asked him

that.

Q Okay. And that's before or after the plea?

A Yeah.

Q Okay. And then finally, did you put in a motion to

reconsider or anything with Mr. Pyle'after that sentence?
A No. I mean, he didn't -—- he didn't ask me to. He
didn't contact me to do that. And didn't really see any
reason to do it. I thought it was —-- listen, I thought it
was an unduly harsh sentence, and it surprised me. Now,

the offer that we had in the case and the only offer we
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ever had in the case, because I looked at the tracking
sheets, and the offer that I got from the Solicitor's
Office was for a sentence to run concurrent with his
probation revocation. But we ended up handling the
probation revocation at the same time of the plea, which,
as you know from your experience, is very common .

Now, 1if I had been to a prescheduled probation
revocation, I would have had a copy of the revocation
report. I didn't have a copy of the revocation report,
but he indicated to me that he wanted to go forward with
it that day, and so we did. Now, this is my recollection.
And then the judge listened to everything, and he
sentenced him. I mean, I was réally surprised.

Before we went in, I will tell you that —— I mean,
this is pretty much the tenor of our conversation.

They're not making any recommendation as far as the number
of years go, but they recommend it run concurrent with
probation. You're on probation fér the same thing, but in
my estimation, this is not really very serious. I said
there is a chance that you'll get probation. But, again,
because I —— I mean, it's marijuana, and I think that
there are degrees of severity as far as drug use and
things go in the home. And my experiénce with Judge Pyle
was that he wasn't somebbdy that was particularly

concerned about drug users and things like that as far his
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sentencing goes. But for whatever reason, he determined
that he was going to sentence this gentleman to ten years
suspended to seven. I thought it was harsh, but Ilalso
know that any motion to reconsider filed with Judge Pyle
was probably not going to make any difference.

Q Okay. Now, one last thing. So because you didn't
have the report, did you ever talk to Mr. Norface, the
probation agent on the case on the prior probation? .

A No. ©Not at any point.

0 So you had no idea that he had not tested positive
for anything?

A I don't really think I know who his agent was.

Q- Okay. ’
‘A I mean, it was —-- you know how it goes. You're in

e

court, and the person from probation is there, and they'll
stand up and say, He's on probation. We can handle it

today if he wants to.

0 Okay.
A That's what happens.
Q All right. So you didn't have the report to be able

to rebut the fact that he said he would test positive when
he had been drug tested on probation?
A I did not.

MS. ROSS: Okay. Nothing further. -

MR. MITCHELL: I just have one additional question.
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REDIRECT EXAMINATION
BY MR. MITCHELL:
0 The case, was it ever proceeded to trial or was it
always on the guilty plea track?
A Well, I mean, we don't really have that here in
Greenville. I mean, it was never on the trial docket, and

I don't think there was ever any serious discussion about

it going to trial. So I guess i1f you want to give me

those two choices, I would say it was on the plea track.

But I didn't have —-- I mean, I didn't have a lot of
contact with him. I mean, there were times -- I mean, as
I told you, times he didn't show up for court, he didn't
show up when I scheduled an appointment at the Public
Defender's Office, you know. So most of our conversations
occurred here on the day that we were having court, which
is not altogether unusual. I mean, I've pled plenty of
people over the years when we haven't met in the office or
we haven't talked at the jail. But I don't do it unless
they're Satisfied.

Listen, anybody wants to pick up any term of court's
trial docket and see how many times my name's on it
because -- you know, so I don't force anybody to plead
guilty. I'm not an arm twister, and I try to get the best
result for everybody that I can. And so I have no fear of

going to trial if that's what he wanted to do. He told me
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he wanted to plead, he told me he was ready to plea, he

told the

judge the same thing, and that's what happened.

I think it's a really harsh sentence, and I would love to

see him get a reduced sentence if there's a reason for it,

but I feel like I did everything for him I could do.

MR.

THE

down.

THE

THE

MR.

THE

THE

THE

relief.

MITCHELL: Thank you, Mr. Chambers.

COURT: Thank you, Mr. Chambers. You can step

WITNESS: Thank you, Your Honor.
COURT: Anything further? |
MITCHELL: Nothing, Your Honor.
WITNESS: May I be excused, Your Honor?
COURT: Yes, you may.
RULING BY THE COURT
COURT: I'm going to deny the petition for

The petitioner in this case has failed to meet

his burden of proof in order to grant the relief that he

has requested in the petition.

Mr.

MR.

THE

Mitchell, if you'll prepare an order.
MITCHELL: Absolutely, Your Honor.

COURT: Thank you.

(WHEREUPON, proceedings concluded at 10:33 a.m.)
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STATE OF SOUTH CAROLINA A )

COUNTY OF GREENVILLE )

I, CHERYL A. SMITH, Official Court Reporte; for the
Thirteenth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate aﬁd complete Transcript of Record of the
proceedings had and evidence introduced in the trial of
the captioned case, relative to appeal, in the Court of
Common Pleas for Greenville County, South Carolina, on the
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I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

March 23, 2018

CZééeprV.:ihuﬁé
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Cheryl A. Smith, CVR-M
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MRN: 0000323680 Encounter: 04/14/2016 9:00AM, Joseph Mulvihill M.D.

Patient Information:
JAMES SHERFIELD

TOWNVILLE, SC 29689-0000
(o
(

DOB: ]

Gender: M

Pref. Lang.: ENGLISH

Race: White

Ethnicity: Non-Hispanic or Latino

Ref. Prov.; Joseph Mulvihill M.D. 4 -

PCP: Joseph Mulvihill M.D.

Assessment ﬂ‘/j?{”
1. Social anxiety disorder (F40.10) , o -’J

* Doing well with the lexapro. Hesitate to alter or add to regimen, but will trial low dose ’ \{w
vistaril as needed, but recommended breathing exercises, meditation, mindfulness.

Plan on f/u in 3 months. Call/RTC for any concems.

Plan

Social anxiety disorder

o Start: HydrOXYzine HCI - 25 MG Oral Tablet; One half to one tablet every 8 hours as
needed

¢ Renew: Escnalopram Oxalate 20 MG Oral Tablet; TAKE 1 TABLET DAILY

o Follow-up visit in 3 months Evaluation and Treatment Follow-up Status: Complete
Done: 14Apr2016

Patient Education
Patient was encouraged to keep his next scheduled follow-up appointment with me.

Medication Use & Side Effects: Discussed proper medication use and polentlal side effects with patlent
Patient and or Caregiver verbalized understanding.

Chief Complaint

3 month follow up, medication refills. Patient states that he still has a little bit of anxiety.

Reason For Visit .
Established patient follow up.

History of Present lliness

Pt is a 30 yo gentleman who comes to the office for f/u. Pt reports that he's still having anxiety, but reports he feels like that the
lexapro is helping a Iot. Pt doesn't want to be on anything that will nock him out.

(A) Printed By: Holly Glenn 10f3 3/24/17 3:26:14 PM
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Patient: JAMES D. SHERFIELD
Encounter: 04/14/2016 9:00AM ) DOB: _
Review of Systems

Constitutional: negative.

Cardiovascular: negative.

Respiratory: negative.

Gastrointestinal: negative.

Psychiatric: anxiety, but no depression and not suicidal.

Allergies
1. No Known Allergies

Current Meds ‘ :
1. Escitalopram Oxalate 20 MG Oral Tablet; TAKE 1 TABLET DAILY;

Therapy: 07Jan2016 to (Evaluate:06May2016) Requested for: 07Jan2016; Last
Rx:07Jan2016 Ordered

Active Problems
1. Social anxiety disorder (F40.10)

Past Medical History
e Social anxiety disorder (F40.10)
Past medical history reviewed with patient/caregiver.

Surgical History

e History of Ankle Surgery
Past surgical history reviewed with patient/caregiver.

Family History
* No pertinent family history : Mother
Family medical history reviewed with patient/caregiver.

Social History
o Current smoker (F17.200)
o Disabled
o Married
* Non drinker / no alcohol use
Sacial History reviewed with patient/caregiver.

Vitals B
Recorded: 14Apr2016 08:55AM
ISystolic 120
Diastolic .. 80
Heart Rate 96
Temperature S 97.9F
Pain Scale 0
Pain Scale Type NRS
Weight 251 b
BMI Calculated 34.04
BSA Calculated 2.35
Fall Since Last Visit No

Printed By: Holly Glenn 20f3 3/24/17 3:26:14 PM

o~



Patient: JAMES D. SHERFIELD
Encounter: 04/14/2016 9:00AM DOB:
‘Use Assistive Device } No

Physical Exam

Constitutional

General appearance: No acute distress, well appearing and well nourished.
Eyes

Conjunctiva and lids: No swelling, erythema, or discharge.

Pupils and irises: Equal, round and reactive to light.

Ears, Nose, Mouth, and Throat”

External inspection of ears and nose: Normal.

Oropharynx: Normal with no erythema, edema, exudate or lesions.
Pulmonary .
Respiratory effort: No increased work of breathing or signs of respiratory distress.
Auscultation of lungs: Clear to auscultation.

Cardiovascular

Auscultation of heart: Normal rate and rhythm, normal S1 and S2, without murmurs.
Examination of extremities for edema and/or varicosities: Normal.
Lymphatic

Palpation of lymph nodes in neck: No lymphadenopathy.

Musculoskeletal

Gait and station: Normal.

Skin

Skin and subcutaneous tissue: Normal without rashes or lesions.
Psychiatric

Orientation to person, place and time: Normal.

Mood and affect: Normal.

Signatures
Electronically signed by : Joseph Mulvihill, M.D.; Apr 14 2016 10:26AM EST

(Author)
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Patient: JAMES D. SHERFIELD
Encounter: 04/14/2016 9:00AM - - oos:  |EEGEGEGB
lUse Assistive Device ! No

Physical Exam

Constitutional
General appearance: No acute distress, well appearing and well nourished.
Eyes
Conjunctiva and lids: No swelling, erythema or discharge.
Pupils and irises: Equal, round and reactive to light.
- Ears, Nose, Mouth, and Throat
‘External inspection of ears and nose: Normal.
Oropharynx: Normal with no erythema, edema, exudate or lesions.
Pulmonary
Respiratory effort: No increased work of breathing or S|gns of respwatory distress.
Auscultation of lungs: Clear to auscultation.
Cardiovascular _
Auscultation of heart: Normal rate and rhythm, normal S1 and S2, without murmurs.
Examination of extremities for edema and/or varicosities: Normal.
Lymphatic
Palpation of lymph nodes in neck: No Iymphadenopathy
Musculoskeletal
Gait and station: Normal.
Skin
Skin and subcutaneous 'assue Normal without rashes or lesions.
‘Psychiatric
Orientation to person, place and time: Normal.
Mood and affect: Normal.

Signatures
Electronically signed by : Joseph Mulvihill, M.D.; Apr 14 2016 10:26AM EST (Author)

Printed By: Holly Glenn 30of3 3/24/17 3:26:14 PM
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MRN: 0000323680 Encounter: 01/07/2016 9:00AM, Joseph Mulvihill M.D.

Patient Information:
JAMES SHERFIELD

TOWNVILLE, SC 29689-0000

DOB:
- Gender: M
Pref. Lang.: ENGLISH \
Race: White
Ethnicity: Non-Hispanic or Latino
Ref. Prov.: Joseph Mulvihill M.D.
PCP: Joseph Mulvihill M.D.
Assessment

1. Social anxiety disorder (F40.10)
* Will obtain CBC, BMP, PTP and f/u results. Will restart lexapro at 20mg and plan on f/u in
3 months. Call/RTC for any concemns.
2. Current smoker (F17.200)
o Pt currently uses vapor nicotine delivery system. Discussed the potential health risks
including that long term studies are unavailable and recommended cessation.

Plan
SocHx: Current smoker*
® You need to stop smoking. Though it is not easy, more than half of all adult smokers
have quit. We encourage you to write down all the reasons you should quit smoking and
set a quit date for yourself. Ask us how we can help. You may also call

1-800-QUIT-NOW for free resources and assistance.; Status:Complete; Done: -/
07Jan2016

* You need to stop smoking. Smoking affects your lungs, taste buds, skin and energy
levels to name a few. Talk to us about how we can help. You may also
call the quit line at 1-800-QUIT-NOW for free resources and assistance.;
Status:Complete; Done: 07Jan2016

Social anxiety disorder
e Start. Escitalopram Oxalate 20 MG Oral Tablet; TAKE 1 TABLET DAILY
* Basic Metabolic Panel; Status:Active; Requested for:07Jan2016; )
* Blood Count, Complete With Auto Differential; Status:Active; Requested for:07Jan2016;
 Progressive Thyroid Panel ( PTP ); Status:Active; Requested for:07Jan2016;

® Follow-up visit in 3 months Evaluation and Treatment Follow-up Status: Need
Information - Schedule Follow-up Appointment Requested for: 07Jan2016

Patient Education .
Patient was encouraged to keep his next scheduled follow-up appointment with me.

Medication Use & Side Effects: Discussed proper medication use and potential side effects with patient.
Patient and or Caregiver verbalized understanding.

(A) Printed By: Holly Glenn 10f3 3/24/17 3:26:14 PM
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Patient: JAMES D. SHERFIELD
Encounter: 01/07/2016 9:00AM DOB: I
Chief Complaint

New patient to become established and discuss being put back on Lexapro that he previously was taking.

Reason For Visit
New Patient

History of Present lliness

Pt is a 30 yo gentlieman who comes to the office to establish care. Pt reports that he would like to be placed back on lexapro for
depression/anxiety. Pt reports several months ago he went to Doctor's Care and was placed on lexapro 20mg daily. Pt reports that
medication was working very well for him, but he's run out over the last 1-2 months. Pt reports he has some depression, but mostly
anxiety. Pt reports that if he goes around people he's never met he has anxiety and makes him want to stay home. Pt reports the
lexapro really helped. Pt reports that he tries to exercise some to help as well. Pt reports he doesn't

Review of Systems

Constitutional: negative.

Cardiovascular: negative.

Respiratory: negative.

Gastrointestinal: negative.

Psychiatric: irritability and anxiety, but no insomnia, no depression and not suicidal.

Allergies
1. No Known Allergies

Current Meds
1. No Reported Medications Recorded

Past Medical History

 Social anxiety disorder (F40.10)
Past medical history reviewed with patient/caregiver.

Surgical History
e History of Ankle Surgery
Past surgical history reviewed with patient/caregiver.

Family History
* No pertinent family history : Mother
Family medical history reviewed with patient/caregiver.

Social History
e Current smoker (F17.200)

¢ Last Impression: 07 Jan 2016 | Pt currently uses vapor nicotine delivery system.
Discussed the potential health risks including that long term studies are unavailable and
recommended cessation. | Mulvihill, Joseph (Family Medicine)
e Disabled
o Married
o Non drinker / no alcohol use
Social History reviewed with patient/caregiver.

Vitals

Printed By: Holly Glenn 20f3 3124/17 3:26:14 PM




Patient: JAMES D. SHERFIELD

Encounter:

01/07/2016 9:00AM

Recorded: 07Jan2016 09:04AM
Systolic 134
Diastolic 84
Heart Rate 101
[Temperature 98 F
Height 6 ft
eight 2661b 2 0z
BM| Calculated 36.09
BSA Calculated 241
Fall Since Last Visit No
Use Assistive Device No

Physical Exam

Constitutional

General appearance: No acute distress, well appearing and well nourished.

Eyes

Conjunctiva and lids; No swelling, erythema, or discharge.

Pupils and irises: Equal, round and reactive to light.
Ears, Nose, Mouth, and Throat '
External inspection of ears and nose: Normal.

Otoscopic examination: Tympanic membrane translucent with normal light reflex. Canals patent without erythema.

Oropharynx: Normal with no erythema, edema, exudate or lesions.

Pulmonary

Respiratory effort: No increased work of breathing or signs of respiratory distress.
Auscultation of lungs: Clear to auscultation. '

Cardiovascular

Auscultation of heart: Normal rate and rhythm, normal S1 and S2, without murmurs.
Examination of extremities for edema and/or varicosities: Normal.

Abdomen

Abdomen: Non-tender, no masses.

Liver and spleen: No hepatomegaly or splenomegaly.
Lymphatic

Palpation of lymph nodes in neck: No lymphadenopathy.
Musculoskeletal

Gait and station: Normal.

Digits and nails: Normal without clubbing or cyanaosis.
Inspection/palpation of joints, bones, and muscles: Normal.
Skin

Skin and subcutaneous tissue: Normal without rashes or lesions.
Psychiatric

Orientation to person, place and time: Normal.

Mood and affect: Normal.

Signatures
Electronically signed by : Joseph Mulvihill, M.D.; Jan 7 2016 9:31AM EST

Printed By: Holly Glenn 3of3

(Author)

3/24117 3:26:14 PM
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Patient Information:
JAMES SHERFIELD

TOWNVILLE, SC 29689-0000

oos: NN

Gender: M

Pref. Lang.: ENGLISH

Race: White

Ethnicity: Non-Hispanic or Latino
Ref. Prov.: Joseph Mulvihill M.D.
PCP: Joseph Mulvihill M.D.
Plan

SocHx: Current smoker

* You need to stop smoking. Though it is not easy, more than half of all adult smokers
have quit. We encourage you to write down all the reasons you should quit smoking and
set a quit date for yourself. Ask us how we can help. You may also call .
1-800-QUIT-NOW for free resources and assistance.; Status:Complete; Done:
07Jan2016

* You need to stop smoking. Smoking affects your lungs, taste buds, skin and energy
levels to name a few. Talk to us about how we can help. You may also
call the quit line at 1-800-QUIT-NOW for free resources and assistance.;
Status:Complete; Done: 07Jan2016

Social anxiety disorder

* Start: Escitalopram Oxalate 20 MG Oral Tablet; TAKE 1 TABLET DAILY

* Follow-up visit in 3 months Evaluation and Treatment Follow-up Status: Need
Information - Schedule Follow-up Appointment Requested for: 07Jan2016

 Basic Metabolic Panel; Status:Complete; Done: 07Jan2016 09:45AM

¢ Blood Count, Complete With Auto Differential; Status:Complete: Done: 07Jan2016
09:45AM

¢ Progressive Thyroid Panél { PTP ); Status:Complete; Done: 07Jan2016 09:45AM

Discussion/Summary
essentially normal labs not fasting.

Verified Results
Blood Count, Complete With Auto

Differential 07Jan2016 09:45AM Mulvihill, Joseph
| TestName Result Flag Reference
White Blood Cell 7.60 K/microL 3.50-10.80
Red Blood Cell 4.90 M/microL 4.20-5.80
Hemoglobin 14.5 g/dL 13.0-17.0
Hematocrit 448 % 38.5-52.0

(A) Printed By: Holly Glenn 10f3 3/24/17 3:26:15 PM



Patient JAMES D. SHERFIELD
Encounter: 01/07/2016 9:00AM DOB:

Mean Cell Volume
Mean Cell Hemoglobin

Mean Cell Hemoglobin
Concentration

Red Cell Diameter Width
Platelet

Mean Platelet Volume
Neutrophil Auto Percent

Per the College of American Pathologist (CAP), reference ranges should not be reported for
the percent cell counts when reporting reference ranges for the absolute number counts to
prevent misinterpretation of CBC data.

9151
29.7 PG

32.4 g/dL

14.2 %

265 K/microl.
921L

62.7 %

80.0-100.0
25.9-34.9

32.0-36.0

11.0-15.0
150-450
7.0-11.7

Lymphocyte Auto Percent 2715 %
Monocyte Auto Percent 72%
Eosinophil Auto Percent: 21%
Basophil Auto Percent 0.5%
Neutrophil Absolute Number 4.80 K/microL 1.50-8.10
Lymphocyte Absolute Number 2.1 K/microL 0.64.8
Monocyte Absolute Number 0.6 K/microL 0.1-1.3
Eosinophil Absolute Number 0.2 K/microL 0.0-0.7
Basophil Absolute Number 0.0 K/microL 0.0-0.2
NRBC # ' 0.01 K/microL 0.00-0.09
Manual Differential Not Indicated
NRBC 0.1%
Test Performed by
Anmed Health Medical Center
800 North Fant Street
Anderson, SC 29621
Phone: (864) 512-1816
Basic Metabolic Panel '07Jan2016 09;45AM Mulvihill, Joseph
Test Name " Result Flag Reference
Glucose 114 mg/dL H 70-99
Blood Urea Nitrogen 14 mg/dL 6-20
Creatinine 1.10 mg/dL 0.70-1.20
Sodium Level 140 mmol/L 135-146
Potassium Level 4.8 mmol/L 3.5-5.2
Chloride 100 mmol/L 98-107
Carbon Dioxide ’ 29 mmol/L 22-29
Calcium Level Total 9.7 mg/dL 8.6-10.0
Anion Gap(Lytes) 11 mmol/L 4-15
eGFR >60 '

Printed By: Holly Glenn 20f3 3/24/17 3:26:15 PM
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Patient  JAMES D. SHERFIELD

Encounter:  01/07/2016 3:00AM ooz R

The NKDEP recommends that eGFR readings of greater than 60 mL/min not be
reported due to potential inaccuracies.

eGFR should be correlated with the patient's clinical status.

Chronic kidney disease is defined as either kidney damage or GFR less

than 60 ml/min/1.73 m2 for at least three months.

Stages of Chronic Kidney Disease:
Stage Description eGFR(mL/min/1.73m2)
1

Kidney damage with normal greater than 90
or increased GFR

2 Kidney damage with mild 60-89
decreased GFR
3 Moderate decreased GFR 30-59
4 Severe decreased GFR 15-29
5 Kidney Failure less than 15 (or dialysis)
NOTE: The MDRD formula as used above for eGFR is not recommended for drug dosage .
calculations.
GFR (African American) >60

Test Performed by

Anmed Health Medical Center
800 North Fant Street
Anderson, SC 29621

Phone: (864) 512-1816

Progressive Thyroid Panel ( PTP ) 07Jan2016 09:45AM Mulvihill, Joseph
Test Name Result Flag  Reference
Thyroid Stimulating Hormone 0.521 ulU/mL ' 0.300-4.000
Thyroid Interpretation SEECI;V%SULTS

TSH is normal. Euthyroid, no further testing is necessary.
See Comment

Test Performed by

Anmed Health Medical Center
800 North Fant Street
Anderson, SC 29621

Phone: (864) 512-1816

Printed By: Holly Glenn 30f3 3/24/17 3:26:15 PM
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AnMed Health Wren Family Medicine

6650 Highway 81 North
Piedmont,SC 29673
(864) 512-5910

Patient: SHERFIELD, JAMES D Agep0B: 31 vears| N
EMRN: 0000323680
TOWNVILLE,SC 29689-0000 OMRN: 0000323680
Home:
" Work:
Medication List
Medication Days Oty Refills  Start End Provider
. ' Status
Escitalopram Oxalate 20 MG Oral Tablet 30 30 Tablet 5 7Jan2016 Mulvihill, Joseph
TAKE 1 TABLET DAILY. Active
HydrOXYzine HCI - 25 MG Oral Tablet 0 30 Tablet 1 14Apr2016 Mulvihill, Joseph

One half to one tablet every 8 hours as needed Active

Printed By: Glenn, Holly 1ofl 03/24/2017 03:26 PM
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L\ N Next Generation Release of Information Software

Mail Payments To ) Overnight Shipping and Certified Mail Customer Service

RecordQuest RecordQuest Phone: (888) 300-7410
PO Box 2017 537 Long Point Rd Ste 101 Fax: (866) 560-8109

Mount Pleasant, SC 29465-2017 Mt Pleasant, SC 29464-8279
Tax iD: 71-1008946

oi@recordquest.com

rDeliver To

Susannah Ross, Esq.-
Ross & Enderlin, P.A.

330 E Coffee St
Greenville, SC 29601-2804

\.

rRequester ‘ W rFacility A
330 E Coffee St AnMed - Wren Family Medicine
Greenville, SC 29601-2804 Patient Name
Phone Fax James Sherfield
- - Patient Date of Birth
k | | N
(Tolal Pages Billable Pages Date Amount Due Due Date ' h
i 14 - 10 Apr 4 2017 $0.00 No Payment Due
, . )
Description Qty CostPer Cost
Search and handling fee per the Physicians Patient Records Act - 1 $25.00 $25.00
Section 44-115-80 - UPDATED FEE as of 6/23/2014 per bill 4354 -
http://www.scstatehouse.gov/sess120_2013-2014/bills/4354.htm
$.65 per page for first 30 pages 10 $0.65 $6.50
SC Sales Tax - 6.00% 1 $1.89 $1.89
Payment by Credit Card ($33.39)
Subtotal $33.39
Payments $33.39

Balance $0.00

Thank you for your payment.

The information contained in this transmission is privileged and confidential. it is intended only for the use of the individual or entity
named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution
or copy of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately
and destroy all copies.

IV



~ SUSANNAH ROSS
ATTORNEY AT LAW

“’ L N

R

FACSIMILE TRANSMITTAL SHEET

TESN P

TO: , ‘ FROM:

Dr. Mulvihill y Susannah Ross

RE: DATE:
records 3/8/2017 R .

FAX NUMBER: ' TOTAL NO. OF PAGES INCLUDING

R COVER:

(864) 512-5915 : 3

PHONE NUMBER: SENDER’S PHONE NUMBER:
512-5910 (864) 242-0029 -

— . — ¥ N

DURGENT OFORREVIEW O PLEASE COMMENT DPLEASE REPLY

e L —— R

NOTES/COMMENTS:

Lappointed t represent James Sherfield in a legal matmer. He informs me that he was a
patient of yours and had suffeted brain damage in a car accident. Plesse find the attached
zelease for records. Feel free to call if you have any questions ot concerns.

m
330 E. COFFEE ST, GREENVILLE, SC_ 29601
PHONE: (864). 242-0029
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ROSS & ENDERLIN, P.A.
ATTORNEYS AT LAW

AUTHORIZATION FOR RELEASE RECORDS

DATE: = c22,/5
: TO’Q& =772 Wi ﬁmh RE: J‘mz: S Egzﬁ_b
DOB: NN 2

o ———

TYPEOFRECORDS: _ 2 g p7od i

LM}. herebyreqmtandwthmm Lo Se>al
pr i VI Ho wmleeseanymdallrecoxds,teports,orinfomahon
conceming myself to my attomey, ormyofﬁs
agents and/or employewmmspecttheabovecapuoned records and to make or receive
copies of any documents found therein. I understand these records may contain
information about drug or alcoho] abuse.

Parent or Guardian -
SWORN TOBEFOREMETHIS 22 _dayof _~Zetl 2075 .

NOTARY PUBLIG Foéi'sdum CAROLINA

My Commission Expires: _$ ~/ 2// 2

Please forward all correspondence to;

Susannsh Ross, Attorney at Law
Ross and Enderlin, PA

330 E. Coffee St.

Greenville, SC 29601
(864)242-0029
Susannsh@rossenderlin.com

As zn agency appointed by the Circuit Court to provide legal services to tite pooz, we regret being unable to
pay for this assistance. If there are any questions conceming the above mentioned request, please contact
mmoﬁeemmedmelysotbnwcmswplywhmmfmaﬁonmnwded.



HIPAA Release of information

AUTHORIZATION FORM
L Toazrs Syceszred bereby authorize Dn_ WoLyZrL Ll and
its sffiliates, its employees and agents (collectively ), to eelease to

Sevoppasy Ko 55 ___[Insert ful} eofpmnlnnuh:ﬂon]mypemm!
M&Mmmdw&_mz:ﬁ information relating to 5
diagnozis, treatment, claims payment, and bealth care provadedortobopmvidedtome

and which identifies my name, address, social secusity number, Menber ID number) except the
following information about me:

{DESCRIBE INFORMATION NOT TO BE
DISCLOSED, IF ANY] for the purpose of helping me to resolve claims and bealth benefit
coverage issues, Iunderstand that any personal health information or other information released
to the persen or organization identified above may be subject to re-disclosure by such
person/orgrnization angd may no longer be protected by applicable federal and state privacy laws.

This authorization is velid from the date of my/my representative’s sigoature below and shall
expize the carlierof _/2 /3, (msmrm\mvm‘wronwmcn
THIS AUTHORIZATION Eﬁ%lummmmmm

1 understand that I have a right to revoke this authorizatien by providing written notice to
Do . MnvFegrel . However, this authorization may not be revoked if

__, it"s employees or agents have taken action on this authorization
pﬂortomeivingmywnﬂmnonne I also understand that I have a right to have a copy of this
authorization.

Iﬁmhwundmmdtbnﬂﬁsanﬂmﬁuﬁmiswhmmyudﬁ!mymﬁsemdsntﬁs
authorization. My refusal to sign will not affect my eligibility for benefits or enrollment or
payment for or coverage of sexvices. -

Name of Member: T/ 0m£s ggﬁ /-'z%r-b

"SigmunofMember
Date:_ 2 7= )3

Kf applicable, Logal Representatives sign below:

By signing this form, I represent that I am the legal representative of the Member identified
above and will provide written proof (e.g., Power of Attoragy, living will, guardisnskip pspers,
etc.) that I am legally authorized to act on the Member’s behalf with respecs to this
authorization form.

Nzme of Legal Reprosentative:
- Signawmire of Legal Rep_rmuﬁve:
Date:

Name of Witness:

Signature of Witness:
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* STATE OF SOUTH CAROLINA _

IN THE COURT OF COMMON PLEAS

)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT "
James David Sherfield, #368150, ) 2016-CP-23-5314
Applicant, ) _;:';__'; =
_ ) T ez
V. ) ORDER OF DISMISSAL 53
State of South Carolina, ) 2 g % ’
, | ) ENTERED COMPUTER . &
Respondent. ) ' : - :’
' ) ~:

" “This matter comes before the Court by way of an application for Post-Conviction Relief

'_ filed on September 14, 2016. Respondent made its Return on or about Ja'nuéry 12,2017. An

evidenﬁary hearing into the matter was convened on June 29, 2017 ét the Greenville County '

* Courthouse in Greenville, SC at which time the Applicant was present in court and représented

by Susannah C. Rosé, Esquire. Respondent was represented by DeShawn H. Mitchell, Esquire of - '

 the South Carolina Attorney General’s Office.

At the hearing, Applicant testified on his ow_ﬁ behalf, Applicant’s wife_ also testified on
his behalf. Applicant’s pleaﬂcouns‘el, Randall L. Chambers, Esquire also testified. This Court had
before 'it a copy of the records of the Greenville County Clerk of Court regarding 'the Applicant’s
convxcnons, the transcript from Apphcant s guilty plea, the PCR apphcatlon, Respondent’s N
Retum .and Apphcant’s records for the Department of Correctxons \ -

~ PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Clerk of Court for Greenville County.v In 2015, Applicant was

. indicted in Grecnvxlle County for one of Unlawful Conduct Towards a Child (2015-GS-23-

9182) Applicant was represented by Randall Lee Chambers, Esqmre On May 12, 2016,
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Applicant waived presentment to Grand Jury and pled guilty at the-recomxnendation of the State

to Unlawful Conduét towards. a Child. On May 12, 2016, the Honorable C. Victor Pyle, Jr.,

revoked Applicant’s existing probation and ran it concurrent to ten years imprisonment with the

balance suspended upon the service of seven years, and then probation for five years.

In his Application, Applicant alleges he is being held in custody unlawfully for the ‘

following reasons:

ALLEGATIONS

1. Sentencing Objections

a.

! b.

“Applicant contends that his sentence
constitutes cruel and unusual punishment and
disparity in seritencing .. [Apphcant] and his
wife were charged with the same crime [and
received different sentences]”

“onlatlon of plea agreement.”

2. Ineffective Assistance of Counsel

! a.

“Counsel failed to file notice of motion to
appeal or to file a motion for reconsideration for
an unreasonable sentence based on his
disability.

“Counsel failed to explain the circumstances for

Applicant and wife’s arrest that she.received

- four years’ probation for the same charge that.

defendant was promised the same deal.”
“Counsel failed to follow up and represent his
client at the preliminary hearing. ,
“Counsel failed to state on record that he had an -
agreement by the state to give Applicant four
years’ probation along with his w1fe for the

pl ea "

“Counsel failed to raise an affirmative defense

of a plea of guilty but mentally ill.”

3. Involuntary Guilty Plea

a.

“Applicant was incompetent at the time of his .
guilty plea and counsel failed to have an
evaluation done.

“Applicant was in an auto accident at the
meeting they had before his next court date and

Page 2 of 10
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he was taking medication ... Applicant’s auto
accident, which occurred before charged
offenses were committed, [caused] Applicant to
suffer cerebral damage ... and psychiatrist
testified that Applicant was incompetent and
could not participate in his own defense.”

4, Lack of Jurisdiction
a. “Because no preliminary hearing was held, the
) court lacked subject-matter jurisdiction to try
Applicant ... An indictment returned before the
preliminary hearing is anullity.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimbny' at the post-conviction relief hearing. This Court has had the opportunity to obsefve the
witnesses presented at the hearing, and can weigh their testimony and credibility accordingly.
Below are the findings of fact and conclusions of law as required pursuant to S.C. Code' Ann.
§17-27-80 (2017). This Court finds the testimony of Counsel ‘to be credible. This Court further
finds that the testimony by Applicant is not credible.

Applicable Law

In a post-conviction relief action, the applicant bears the burden of prdVing the
allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E2d 813, 814 (1985).
Where the gpplication alleges ineffective assistance of counsel as a ground for relief, the
applicant must prove that “counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as-having produced a just result.”

Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 443, 334 S.E.2d at 814. The

proper measure of performance is whether the attorney provided representation within the range

of competence required in criminal cases. The courts presume that counsel rendered adequate

Page 3 of 10




assistance and made all significant decisions in the exercise of reasonable professional judgment.
Strickland, 466 U.S. at 689. Applicant must overcome this presumption in order to receive

relief. Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of trial counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove that

counsel’s performance was deficient. [d. Under this prong, the court measures an attorney’s
performance by its “reasonableness under professional norms.” Id. (quoting Strickland v.
Washington, 466 at :688). Second, counsel’s deficient performance must have prejudiced the
applicant such that “there is'a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d

at 625. With respect to guilty plea counsel, Applicant must show that there is a reasonable

probability that, but for counsel’s alleged errors, he would not have pleaded guilty and would

have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 (1985).

In PCR cases, an applicant asserting a constitutional violation must frame the issue as one
of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354, 363-64, 527 S.E.2d 742,
747 (2000) (citations omitted). An applicant _alleging his guilty plea was indiiced by ineffective
assistance of counsel must prove ;:ounsel’s advice was not “within the range of competerice

demanded of attorneys in criminal cases.” Lockhart, 474 U.S. at 56. Further, “[t]hat a guilty plea

must be intelligently made is not a requirement that all advice offered by the defendant’s lawyer

withstand retrospective examination in a post-conviction hearing,” McMann v. Richardson; 397

U.S. 759, 770 (1970). Rather, “whether a plea of guilty is unintelligent . . . depends-as an initial

matter, not on whether a court would retrospectively consider counsel’s advice to be right or

Page 4 of 10
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moﬁg; but on whether that advice was within the range of competence demanded of atto‘méys in
criminal cases.” Id. at 771, | | | |

The record must establish ‘the defendant had a full understanding of the consequences of
his plea and the charges against him. Dalton v. State, 376 S.C. 130, 138, 654 S.E2d 870, 874
(Ct. App. 2007) (citing Boykin v. Alabama, 395 U.S. 238, 242 (1969)).- A defendant’s knowing
and voluntary waiver of statutory or constitutional rights must be established by a complete
record, and “may be accomplished by colloquy between the court and defendant, between the
court and defendant’s counsel, or both.” Roddy v. State, 339 SC 29, 34,528 S.E.2d 418, 421
(?:000)' (citing State v. Ray, 310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993)). Further, “[a] guilty
plea is a solemn, judicial admission of the truth of the charges” against the épplicant; thus, an
applicant’s right to, contest the validity of such a plea is usually foreclosed. Dalton, at 137-38,
654 S.E.2d at 874 (citing Blackledge v. Allison, 431 U.S. 63 (1977)). Therefore, admissions.
“made during a guilty plea should be cons‘id_ered conclusive unless [an applicant] presents valid

reasons why he should be allowed to depart from the truth of his statements.” Id. (citing

Crawford v. United States, 519 F.2d 347 (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th

Cir. 1976)). “In considering an allegation on PCR that a guilty plea was based on inaccurate

-advice of counsel, the transcript of the guilty plea hearing will be considered to determine

whether any possible error by counsel was cured by the ,infSrmation conveyed -at the pleé
hearing.” Id. at 138-39, 654 S.E.2d at 874 (citfng Wolfe v. State, 326 S.C--. 158, 165, 485 »S.E.'2d
367,370 ('1997)). ‘

Ineffective Assistance of Counsel

Applicant testified that he was disabled. Applicant further testified that he had been in

accident previously in which he was airlifted from the scene. He testified that as a result of the
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accident he suffers from memory problems. Additionally, he téstiﬁed- that he only saw his
attorney three times. He testified that he told the plea court that he would have failed aidrug test

if one would have been administered to him that day. He also testified that his wife was charged

with the exact same crime but only received a sentence of four years’ probation. However the

guilty plea transcript indicatcd the Applicant had a ¢riminal history. Apbiicarit testified on cross-
examination that he had no mental health issues. Applicant’s wife testified that he suffered from
memory problems.

Counsel t‘estiﬁe& that he has practiced law since 1992. He testified that he went over the
discovery with the Applicant and the ch;arées he was facing. He also testified that he wés'aware
of the medical problems Applicant faced with respect to memory loss. However, Counsel
testified that he never thought: Applicant lacked the ability to comprehend or was incompetent.
Additionally, Counsel testified that he did not appeal Applicant’s guilty plea because the
Applicant never asked him to do so.

After careful review of the entire record, including the testimony _'presented at the
evidentiary hearings, based on the standard discussed above, this Cdurt finds Applicant has
failed to carry his burden in this action regarding any of his‘ allegations of ineffective assistance
of counsel. Applicant also failed to prove he was prejudiced by the alleged deficiencies. Below
are this Court’s specific- finding regarding each of Applicant’s allegations of ineffective
assistance of counsel:l | | |

Allegation #1

Applicant first alleges that his sentence constitutes cruel and unusual punishment and a

disparity in sentencing as he and his wife were charged with the same crime but received

different sentences. This Court finds Applicant has failed to carry his burden regarding this

Page 6 of 10
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allegation. Initially, this court would note that ‘while the Applicant and his wife were charged

- with the same crime and ultimately received different sentences, Applicant had a criminal history

as evident by a review of the guilty plea transcript.
Applicant’§ discontent regarding his sentence is not grounds for collateral attack on his
sentence, “Wishful thinking regarding sentencing does not equal a misapprehénsion concerning

the possible range of sentences, especially where one ackhow}edges on the record that one

knows the range of sentences and that no promises have been made.” Wolfe v. State, 326 S.C.
158, 165, 485 S.E.2d 367, 371 (1997). |

A trial cowrt has broad discretion in imposing criminal sentences within the limits

prescribed by law. State v. Franklin, 267 8.C. 240, 226 S.E.2d 896 ( 1976); __Clark v, State, 259

8.C. 378, 192 S.E.2d 209 (1972) The courts normally have no discretion to correct a sentence
given thhm statutory limits. To be entitled to relief, Appllcant must prove that the alleged
excesswe sentence was the result of partiality, prejudice, oppressmn or corrupt motive, or that
the sentence constitutes cruel and unusual punishment per se. Clark, Id.; _S_;a;tg_v_._gqggisﬂl,' 272
S.C. 563,257 S.E.2d 748 (1979). Applicanﬁ has failed to shm‘y.his' sentence was a result of any of
these factors and Applicant’s sentence was legal and in the authorized range of the charge he was
facing. Accordingly, this Court digxﬁisses this allegation as being v;}ithout merit, | |
Allegation #2

Applicant alleges that Counsel provided ineffective assistance of counsel. Counsel |
testified that he advised Applicaﬂ_t of all the charges and the potential sentences the ch‘arges_
carried. - Counsel also reviewed all of the discovery with Applicant. Counsel testified that it was

ultimaiely Applicant’s decision to plead guilty, bésed on their discussions. Counsel testified that

he did not appeal Applicant’s guilty plea because the Applicant never asked him to do so.
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Therefore this Court finds Applicant has failed to prove the first prong of the Strickland test -
that Counsel falled to render reasonably effective assistance under prevailing professional norms.

Apphcant falled to present compelling evrdence that Counsel committed elther errors or

" omissions in his repmentatxon of Apphcant This Court also finds Applicant has failed to prave .

"the second prong of Strickland — that he was prejudiced by Counsel’s performance. Therefore, o

this allegation is denied and dismissed.

Allegation #3

| Applicant alleges that his puilty plea was involuntmy because he was incompetent at the

time of his plea. This Court finds Applicant has failed to carry his burden regardmg this

allegatlon Thxs Court notes that Counsel testified he never thought Applicant lacked the ability
to comprehend or was mcompetent Thrs Court finds Applicant has failed to provide any

: ewdence that he was incompetent. “When a PCR applicant raises issues of competency inthe -

context of a plea proceeding, the two-prong Strickland analysis still applies; however, because of
the nature of the c]ailn, proof of deﬁciencyl of counsel is intertwined with prejudice.” Ramirez v.
- State. 419 S.C. 14, 21, 795 S.E.2d 841, 844-45 (2017). “Specifically, when establishing
-Strrckland prejudice in the context of plea enun_sel's failure to request a mental competency

" evaluation, ‘the [applicant] need only show a 'reasonable probability' that he was ... incompetent

at the time of the plea.’ " Id. (quoting Jeter v. State. 308 S.C. 230, 233, 417 S.E.2d 594, 596

- (1992)); see also Matthews v. State. 358 S.C. 456, 458-60, 596 S.E.2d 49, 50-51 (2004)

(expanding the reasonable probability standard as the burden for proving both the deficiency of *

counsel and the iarejudiee prongs). This Cbu.rf finds A}ipliwm hes failed to meet his requieite"-'}

burden of proof as to either deficiency of counsel or prejudice. Counsel testified there was no

reasonable basis on which to have Applicant evaluated or doubt his competency. Applicant-

Page 8 of 10




7

_testiﬁed he understood his proceeQiggs. Ther&fore",' this allggation is denied and dismissed.

Allegation #4

Applicant also alleges the trial court lack jurisdiction because no preliminary hearing was .

héld_. This Court finds Applicant has failed to carry his burden regarding this allegation. A

circuit court has subject matter jurisdiction to convict a defendant of an offense if there is an

'indictment that sufficiently states the offense, the defendant waives presentment, or the offense is

. a lcs_se'f-ih_cltided offense of the crime charged in the indictrent. State v. Wilkes, 353 S.C. 462,

464-465, 578 S.E.2d 717, 719 (2003) (citing Brown_ v. State, 343 S.C. 342, 540 S.E.2d 846

(ZOOIj). In this case, the Applicant waived presentment. Accordingly, this Court dismisses this

allegation as being without merit. -

Th;arefore, Applicant having failed to prove any deficiency by Counsel as required .by .

Stﬁcklmd, his application is denied and dismissed with prejudice.
CONCLUSION

‘BaSed on’ éll the foregding, this Court finds and conéludes that Applicant has not
established any violations that would require this Court to grant his application. Therefore, this
application for post-conviction relief must be denied and dismissed with prejudice. |

This Coux;; notifies Applicant that he must file and serve a notice of appeal within thirty
(30) days from.rec':eipt ‘by' counsel of written notice of entry of judgment to sééure the appropriate

appellate review. See Rule 203, SCACR. An applicant has a right to an éppellate counsel’s

assistance when they are seeking review of the denial of PCR. Austin v. State 305 S.C. 453
(1991). If an applicant wishes té seek appellate review, PCR counsel must serve and file a Notice
of Appeal on the Applicant’s behalf. See Rule 71.1 (g), SCRCP. Reefer to Rule 243 of the South

Carolina Appellate Court Rules for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Relief is denied and disjniissed,
with prejudice; ‘ '

‘2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

| L
~ AND IT IS SO ORDERED this. / ,g— day of /QL" VeSy ,2018.

DANIEL D. HALL _ ,
Presiding Judge

Thirteenth Judicial Circuit

V‘OC L, , South Carolina
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WITNESSES

Robert Joseph Perry

Greenville County Sheriffs Office

/
11/12/2014

ARREST WARRANT NUMBER
2014A2330210419

ACTION OF GRAND JURY

| Foreperson of Grand Jury

VERDICT

Foreperson of Petit Jury
Date:

S

DOCKET NO. 2014-GS-23- Lo

SPE

The State of South Carolina

County of Greenville

COURT OF GENERAL SESSIONS
TERM 2014

THE STATE

Vs.

JAMES DAVID SHERFIELD, JR

%' Indictment for

2481

UNLAWFUL CONDUCT TOWARDS A CHILD

VIOLATION §63-05-0070

ENTERED @

ACCT.

RECEIVED
NOV 02 2015

Clerk of Court
Greenville County



STATE OF SOUTH CAROLINA ) ' INDICTMENT FORi

: ) UNLAWFUL CONDUCT TOWARDS A CHILD
COUNTY OF GREENVILLE )
- At a Court of General Sessions, convened on A . the Grand Jurors of Greenville

County present upon their oath:

That JAMES DAVID SHERFIELD, JR did in Greenville County, on or about the 27th day of October, 2014,
while being the legal custodian, parent, or guardian, place the child, J. S., (1) at unreasonable risk of harm
affecting the chi]d’s life, physical or mental health, or safety; or (2) unlawfully or maliciously do or cause to be
done any bodily harm to the child so that the life or health of the child is endangered or likely to be endangered;

or (3) willfully abandon the child. This is in violation of §63-05-0070 of South Carolina Code of Laws (1976) as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

YO~

SOLICITOR _ BAR # 77364




