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Lamar R. Ray, SCDC #376786, CEYING TgJN gr Case No. 2019-CP-32-1889
Applicant, )
)

v, ) ORDER OF DISMISSAL
|
State of South Carolina, )
)
Respondent. }
)
)

This matter comes before the Court as an action for post-conviction relief (PCR)
commenced by Lamar R, Ray (“Applicant”) on May 13, 2019. The State (“Respondent”) made its
return and motion for a more definite statement on August 30, 2019. Applicant, through PCR
counsel, thereafter filed an amended application on Septembér 16, 2019, Respondent requested an
evidentiary hearing through its amended return on May 1, 2020.

On September 24, 2020, this Court held a hearing in this matter via WebEx in accordance
with the Chief Justice’s administrative memorandum Court Operations during the Seven-Week

Period August 3-September 18, 2020." Applicant was present and represented by Tommy A;

! See S.C. Sup. Ct. Memorandum dated July 30, 2020 (“All . . . scheduled hearings may be
conducted using remote communication technology to avoid the need for a physical appearance of
all or some of the parties, counsel or witnesses. Consent of the parties or counsel is not required.
Video conferencing should be the primary means of holding hearings. In-person hearings should
occur only when remote hearings are not feasible. I encourage you to use WebEx, the conferencing
platform supported by the Judicial Branch.”) (emphasis added). Nonetheless, this Court engaged
in a thorough colloquy with Applicant at the outset of the hearing, who consented to his evidentiary
hearing being held via WebEx. -
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Thomas Esqurre Respondent was represented by Assrstant Attomey General Lllhan L Meadows

Applicant testified on hlS own behalf at the hearmg, as d1d lns plea counsel, Stanley Myers, Esquire
(“Counsel”). In addition t¢ the pleadings in this aetron?~ .thls Court had before it a copy of the
Lexington County Clerk of Court records regarding the subject' convictions, Applicant’s records
from the South\CarOIin'a Dépatiment of Corrections, the plea transcript, and the records of the
current PCR action. | |

After hearmg the testlmony at the PCR hearing and a full review of the record thts Court
finds Applicant’s allegations regardmg meffectrve assistance of counsel and involuntary guilty
plea are without merit. Therefore, for the reasons discussed nhelow,' this Court denies relief and

hereby dismisses this action with prejudice.

- -PROCEDURAIJHISTORY-»"'- D ey o

Appllcant is' conﬁned in‘the South Carolina Department of Correctlons Dunng 1ts March

2016 term, the. Lexmgton County Grand Jury mdrcted apphcant for ﬁrst-degree burglary. (2016— ‘

+(3S-32-933). OnJune 5, 2018 Applicant appeared before the Honorable Eugene C: anﬁth Ir,,

and pleaded guilty to the lesser—mcluded offense of' second-degree burglary (non-vxolent) w1thout
formal negotranons or; recommendatrons as’ to- sentencmg Stanley Myers, Esqurre represented
Applicant, and Assistant Solicitor Angela Martin standing m for Assistant Solicitor Kate Usty
prosecuted the case. ,J udge Griffith sentenced Applieant under the Y ou,thﬁrli Offender Actto aterm
of imprisonment not to exceed six yeers. Applicant did not appeal hls guilty plea or seritence.

3

STATEMENT OF FAC'I‘S

[ETI .. il“"‘.-‘-” e Ht

On J anuary 27 2014 Apphcant and Mozelle 7 ohnson forclbly broke mto the home of Tyler
Mathrs and Bnttany Sh1rley at apprommately 3: 00 AM (Plea Tr S) One of the men dragged

Shlrley out of the bed put a gun to her head and cursed at her wlule askmg her to open the safe
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(Plea Tr. 5-6). During the struggle, Shirley realized she recognized the man’s voice was the voice
of a childhood friend; Mozelle Johnson. (Plea Tr. 6), J olmson knew Shirley had recently gotten a
car accident settlement of over $20, 000 00 (Plea Tr 6) He apparently also knew there was a safe
in the home. (Plea Tr 6)

‘Mathis was also attacked and beaten by one of the men. (Plea Tr 6). However, he was
eventually able to pull Johnson o_ff Shirley. (Plea Tr. 6). A stru‘ggle then'ensued between Mathis
and Johnson, which started in the bedroom and eontmued into the hvmg room. (Plea Tr. 6). At that
time, Shirley was abIe to remeve her plstol from her mghtstand and proceeded to discharge all six
shots in the handgun._ (Ple__a Tr, 6). Ev;dence‘from the_ Lexmgtorr County Sherlff’ s Office later
revealed that several biiliets struck Tohnison. (Pléé Tr. 7).

When law enforcement arrived on the scene, they found Johnson dead in the front yard of
the residence. (Plea Tr. 7) Applicant was discovered a few hours later at the hospital v\nth a
gtmshot wound to hlS upper body (Plea Tr 7) He was taken into custody after glvmg two or three
dlﬁ'erent statements to Iaw enforcement about that mght. (Plea Tr. 7—8) However Appllcant did
consnstently adm1t gomg to the home w1th Johnson. (Plea Tr. 7) | R

| | " IV. Issuss BEFoRE THIS COURT
In his original applieation for ooet-eonvicﬁon reIief, Applicant alleges he 1s Beirrg"}reld in
custody unlawfully based on: o | |
l.. “Involuntary gu-ilt:y r)lea”
2, “Ineffective Asslstance of Coonsel” .
Respondent made its return and motion for a more definite statément on August 30, 2019.

Pursuant to Rule 71.1, SCRCP, Applicant, through PCR counsel], amended his application to

include the following allegations:
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1, “That the Applicant entered irito 4 plea upon the advice of -
. Defense Counsel, That he was adv15ed that he was entenng a
Youthful Offender plea He was advrsed by cotnsel that he
- would receive: a nine (9) month youthful offender sentence.
That he would do nine (9) months and then later have his record
expunged.”
2. “That once Applicant was recexved at the South Carohna
Department of Corrections, he was informed that he would
.. havetodoa mandatory three (3) year sentence.” o
3 “That the Applxcant is informed and beheves that Defense B
Counsel was_ineffective because he was not aware of, the.
mandatory requrrements of h1s plea ‘under the Youthful
Ge e Offender Akt That*Defense Cotinsel- xmappmpnately advised . L
the Apphcant. The Appllcant acted upon the representatrons ‘
and re¢ommendations ‘of Defense Counsel! Thatasaresiff;his™ « 7
plea was not freely, .voluntanly, knowmgly or mtelhgently,
given.”
A “That the Appltcant reserves the nghtto amend the Apphcatlon‘ RO
as may become necessary

U SN e T e vw,}, _»-“:'\g-) ;'.'- ’

At the outset of the evrdentlary heanng, PCR counsel stated Apphcant was proceedmg only

PR R PN iy -
Joohd v.‘.f:- ” ,“;f L :‘. o .:\ N ’ ) PN i P. ‘s“ Lé 7 = '

| ‘_on the cla.tms pled in the amended PCR apphcatlon To the extent the allegatmns set forth in

‘(‘ - .
AR RIS ERNH : .a?‘ Ty fr x-».«;,et-.

Apphcant’s onglnal apphcatron can be construed as separate grounds for rehef from the grounds

Y ,r P ) e ; ",r“.‘

.stated at the PCR hearmg, this Court finds those clatms were voluntanly warved and abandoned

-tf

N

. and those clarms are therefore demed and dlsrmssed wrth pre_]udlce S C Code Ann § 17-27-90
' . STANDARD OF REVIEW )
An apphcant may seek PCR upon the following types of allegatlons

1. That the conviction or the senterice was’ in- wolatron of the
Constttutton of the United States or the Constltutron or laws of
thrsState D e . : .

D ST L [ '
[ ER Lot i 45’ |

;20 That the court was without jurisdiction to impose sentence; .

3.  That the sentence exceeds the maximum authoriaed by law; .
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4, That there exists evidence of material facts, not preiriously
presented and heard, that requires vacation of the conviction
or sentence in the inferest of justice;

5. That his sentence has expired, his probation, parole or
conditional release unlawfully revoked, or he is otherwise
unlawfully held in custody or other restraint; or

6. That the conviction or sentence is otherwise subject to
collateral attack upon any ground of alleged error heretofore
available under any common law, statutory or other writ,
motion, petition, proceeding or remedy[.]

S.C. Code Ann. § 17-27-20(A).

Ordinarily, PCR allegations are centered upon an allegation that the applicant did not
receive effective assistance of counsel guaranteed by the Sixth Amendment. See generally 8.C.
Code Ann. § 17-27-20(A) (enumerating allegations cognizable in PCR actions). The allegation of
denial of such representation sets forth a prima facie violation of this constitutional right, and raises
a question of fact that can only be determined by an evidentiary hearing. Rogers v. State, 261 S.C.
288, 291, 199 S.E.2d 761, 762 (1973).

In a post-conviction relief action, the applicant bears the burden of proving the allegations
by a preponderance of the evidence—a mere allegation of ineffective assistance is not sufficient
to warrant granting relief. Rule 71.1(¢), SCRCP; Butler v. State, 286 8.C. 441, 442, 334 S.E.2d
813, 814 (1985). The reviewing court applies the tWo-part test outlined in Strickland to determine
whether counsel’s conduct “was so ineffective as to require reversal” of the applicant’s conviction.
466 U.S. at 687. To obtain felief, a PCR applicant must prove (1) counsel’s performance fell below
an objective standard of reasonableness, and (2) the applicant sustained pfejudice as a result of

counsel’s deficient performance. Id. at 687-88; Cherry v. State, 300 S.C. 115, 117-18, 386 S.E.2d

624, 625 (1989). Failure to make the required showing of either deficient performance or sufficient
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prejudice defeats the meffectlveness cla1m Srrzckland 466 U. S at 700 see also Bell v. Cone, 535
U.S. 685, 695 (2002) (explaining that “[w] 1thout proof of both deﬁment performance and prejudice
to the defense 1t could not be sald that the sentence or convxctton resulted from a breakdown
in the adversary process that rendered the result of the proceedm g unrehable (citation and internal
quotation ma.rks omltted)) |
Because the Slxth Amendment rlght to counsel also apphes to a defendant entering a guilty
plea, Hill v. Loekharr 474 U.8. 52 (1985), extended the two-part Sfr:ckland test to challenge guilty
pleas based on ineffective assistance of counsel. See Padillav. Kentucky, 559 U.S. 356,373 (2010)
(recognizing that the guilty plea process is a “critical phase of ﬁtigaﬁon’? for 'pufposes of the Sixth
Amendment 'rié;ht'to‘ effective assistance of counsel). The analysis of counsel’s perfdrxnance under
theé first prong of -Strickfar'zd remains -unchanged-—the ‘applicant must show . that  counsel’s
Arepreéentatitjn' fell below' an objective “standard ‘of reasotiableness demanded of attorneys. in
i:‘rimiﬁel cases. Hill; 474 U.8, at 58-59; accord Thompson v. Stat‘é; 340 8.€. 112,115, 531 S.E.2d
294,296 (2000). S I S D A
* . An applicant allegirtg his guilty plea wa$ induced.by ineffedtive assistance of counsel must
prove counsel’s advice'to plead guilt)i' was not “‘within the eompetence.de'rrianded'of attorneys in
¢riminal cases,” Hill, 474 U.S, at 56. The. éecond,:- or-“prejudice”, prong, however, “focuses on

whether counsel’s . constitutionally: ineffective .performance. affected the outcome of the plea

process.” Id. at 58—59. Specifically, when an-applicant claims counsel’s deficient performance

.caused him to accept a plea, the applicant “must show that‘thet‘e is:a reasonable probability that,

but for [plea] comisel%s [alleged] errors, he would riot have pleaded guilty and would have insisted

.On going to trial.” Id. at 59,

o Lo
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This inquiry “focuses on a defendant’s decisionmaking” and does not turn on the outcome

of a defendant’s actual criminal proceeding or potential outcome had a defendant chosen to

proceed to trial, Lee v. United States, 582 U.S. __, 137 8. Ct. 1958, 1966 (2017). However, an

applicant must convince the court that a decision to rejéct the plea bargain would have been rational
uqder the circumstances. Padilla, 559 U.S, at 372. The question here is whether the applicant, if
correctly informed of circumstances surrounding the plea, would have pleaded guilty—wof
whether counsel would have still advised him or her to plead guilty. Turner v. Stgfe, 3358.C. 382,
385, 517 S.E.2d 442, 444 (1999). | -
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the PCR hearing, observed the

witnesses, passed upon their credibility, and weighed their testimony accordingly. After hearing

the testimony presented and considering the legal arguments by counsel, as well as the record in

this action incorporated by way of the State’s return, this Court proceeds to the claims raised in

the amendéd application and finds each to be without merit. Pursuant to S.C. Code Ann. § 17-27-
80, this Court makes the following ﬁndings of facts and conclusions of le__xw based upon all of the
probative evidence presented,

The issue before this Court is whether Applicant rgceived ineffective assistance of cqunsel,
rendering his guilty plea unknowing and involuntary. Specifically, Applicant contends ‘Cgu‘r;self_s
ineffectiveness in advising him he would receive a nine to eighteen month sentence under the
Youthful Offender Act if he pleaded guilty to second-degree burglary (non*violept) caused
Applicant to enter into an involuntary and unknowing guilty plea. This Court disagrees, and finds
the combined record from the plea hearing and the evidenﬁary hearin_g' establishes Applicant

freely, knowingly, and voluntarily pleaded guilty.
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Ineffective Assistance of Plea Counse

" At the PCR. hearing, Applicant testified Counsel never told him anything about a three-

year sefitence, and that he was always under the imipression he would serve only nine to eighteen

‘'months. Applicant testified he never entered into the home during the course of the burglary, and

he therefore should fiot have been charged. Applicant further testified Counsel never mentioned a

. three-year sentence to him, and that, had he known he would serve a three-year senterice, he would

ot have pleaded guilty” and would have' instead gorie- to trial ‘on the first-degree: burglary

indictment. :
This Court finds credible and persuasive the testimony of Counsel, who presented well-
recollected testimony of relevant evénts l‘eading up to Applicant’s éuilty pled. Counsel testified

Solicitor Kate Usty made an-offer for Applicant to plead guilty to the lesser-included offense of

 econd-degree b'u‘i'gla‘ry'f (non-\‘riolent) i'n:May“of 2018; On May 23, 2018, Counsel sent the

.“-‘followmg email to Sohcltor Usry T Lot ji 5 : s R AT "ff’}""‘.': oo

e d am conﬁrmmg your offer of burglary second: (non-v1olent) s it
your understandmg that if he receives a sentence under the YOA, '
" then he w1ll have to serve an actwe 3 years Twill be speakmg with <
Mr. Ray. Who are the upcommg judges in the event he accepts the Lo
offer? B

Sollmtor Usry responded

I am coni'ummg my offer I am not sure about how a YOA would
“be applied exactly shoild a Judge thoose to ordér that, Griffith is the -
‘ next term of court (thxs case may be one that ison thc oId roster list

......

Based on thxs response Counsel tesnﬁed he consulted w1th other members of the defense

bar regardmg sentencmg because the YOA statute had changed after Appllcant comm1tted the

L )

___? At the PCR hearing, this email exchange was admitted into evidence as State’s Exhibit 1.
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offense alleged. In 2016, section 24-19-10(d)(iv) of the Séuth Carolina Code was amended to add
that the mandatory three-year minmum applied only to second-degree burglary (violent). However,
like most criminal statutes, Counsel confirmed the statute would not apply retroactively, and that
Applicant would be sentenced under the version in effect at the time of the commission of the
crime. Counsel reiterated that he did not convey the State’s offer to Applicant until he confirmed
that he would be subject to the mandatory three-year minimum. The only time Counsel mentioned
a nine-month sentence was in the context of a third-degree burglary; however, Counsel explained
to Applicant the solicitor would not agree to reduce the charge to third-degree burglary.

Counsel testified he believed it would be in Applicant’s best interest to plead guilty,
particularly given the seriousness of the fac;,ts of this case. See Tollett v. Hend;rson, 411 U.S. 258,
268 (1973) (explaining that the prospect of plea bargaining, the expectation or l}ope of a lesser
sentence, or the convincing nature of the evidence against the accused are considerations that might
well suggest the advisability of a guilty plea). However, Counsel testified he was ready to go to
trial. In fact, Counsel testified Applicant did not plen on pleading guilty that day; rathér, their
intention was to formally reject the State’s plea offer, Counsel testified Applicant made the
decision to plead guilty after conferring with his child’s mother, and bécause there was no prior
intention to plead guilty that day Counsel did not have any of the customary plea acknowledgement
forms which he typically has clients complete.

Following Applicant’s plea, Counsel received multiple phone calls from Applicant’s
. family members, \‘Nhovwerev apparently confused as to the sentence Applicant received. Counsel
stated he attempted to explain the sentence to Applicant’s father ;md grandmother multiple times;
however, neither were preéent for his plea nor were they particularly involved in the case from the

outset. Counsel further testified he went to Turbeville Correctional Institution to visit Applicant at

1
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least twice because the information he was receiving from Applicant’ls family conflicted with what
‘Applicant was telling him directly. Miich of the confusion regarding Applicant sentcince apparently
stermed from the' fact that other inmates who were convicted of the same crine were being
ieleased while Applicant remairied incarcerated..

" “As a part of the rétord, Applicant submitted foirr létters from his Counsel (Applicant’s

Exhlblts 1-4) -‘whi’ch"Appticanff argues are evidence that Counsel was unware of the tliree year

- minimum sentence Applicant would be required to serve. Applicatit was questioned about the four

letters that hé"‘feééi'\fed frofii Counsel after his indarceration ‘(Applicant Exhibits 1=‘4)." Applicant’s

EXhlblT. Iis a leftér’ from Counsel dated Septembet 5, 2018 acknowledgmg that thete were issues

‘w1th the Department of Correcttons and contammg a copy of the” Inmate Search detalls that
’conﬁrmed that J udge anﬁth had’ sentenced him under the Youthful Oﬁ'ender Act not to exceed

- ﬂve years Counsel further requested that Appltcant mform Counsel what he'was bemg told the

PRIy R

tDeparmlent of Correctlons KRR :'L A . .':‘\“'-':.‘1—.’7,1 i ol y“t -“;,v"&e Do . ik““n\\ RREES [VNER ,‘.'.I'i LA

b riThe second ettér: from Counsel (Apphcant’s Exhibit:2), dated September 26, 2018 in

'-'whlch Counsel stated that "he ‘would contact Jidge Griffith to seek a ‘bettér understandmg of

B Apphcant s sentence Counsel stated he was conﬁlsed about th1s matter because the Judge )

sentenee' d1d-~‘n‘ot appear to be in lme“thh what Applicant was.-'b‘emg -told-- by the Departinent of
Corrections and that Counse] certainly did not intentionally do-anything to mislead -Applicant.

' “The - third Iétter' (Applicant’s Exhibit 3), ‘dated November'8; 2018 was addressed to

- Turbevﬂle Correcttonal Institute and copied to Apphcant The letter states that, at the time of the

'-offense the YOA statute requxred a mandatory minimum prison sentence.of three years However,

3 Thls dxffers from the transcnpt in wh1ch the plea Judge sentences lum to a term not to exceed

six years, as well as his inmate detail report, which shows a sentence of four yeats.
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at the time of the guilty plea, the law had been changed and it no longer required a three-year
mandatory minimum on a Burglary 2™ (non-violent), and that if the incident had occurred today,
the same plea agreement would not result in the 3-year minimum.

The fourth and final letter (Applicant’s Exhibit 4) dated October 3, 2018 to Applicant,
Counsel stated that he had looked into the situation regarding the sentence and it appeared that the
Department of Corrections is correct. Based on the date of Applicant’s offense, the law stated that
a youthful offender act sentence for Burglary 2™ required a mandatory three years’ incarceration.
- Counsel further stated in the letter that he realized Applicant relied on the advice he had provided
and, based on that, he would file a motion asking the judge to reconsider the sentence because
Applicant relied on Mr. Myers’ advice regarding this sentencing,

Counsel further testified at the PCR hearing that purpose of the letters was to convey his
efforts to assist Applicant in seeking a reduced sentence based on the subsequent change in the
law, but despite his efforts Applicant would be required to serve the mandatory three year
minimum. Counsel maintained that there was never any confusion prior to Applicant’s guilty plea
that he would be required to serve a three year active sentence.

Applicant testified at the PCR hearing that he entered into the plea based upon the
representation of Counsel that he would receive a minimum nine month, maximum eighteen month

sentence and his ' YOA would éventually be expunged. He further stated that he did not enter this

plea freely and voluntarily, knowingly, or intelligently. _ e

Regarding Counsel’s September 26, 2018 letter to Applicant, Counsel testified -the
confusion he was referring to was related to questions about whether Applicant’s sentence would
be day-for-day and other non-collateral issues, including where he would be housed. Counsel

addresses these concerns in his October 3, 2018 letter, where he also addressed the effect of the
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amended statuté. Counsel testified he knew the amended statute did not apply retroactively, but
that he would ask Judge Griffith to consider ré-sentencing Applicant 10 a non-conforming sentence
based on the updated statute anyway. However, Counsel explained that he ‘did not ultimately
contact Judge Griffith because the solicitor would not consent to re-sentencing,

As an initial matter, the record indicates Applicant had incentive to plead guilty and
substantially benefitted from Colnsels™ plea negotiations. See Bright v. Stdte, 365 8.C: 355, 618
SE2d 296 (2005) - (reversing ' PCR -cotrt’s grant of ‘relief when" defense counsel: negotiated
| faw‘fdré.ble pleaon feéﬁoﬁcient’é behalf), &Bfogaféd on other giourids 'by'Sma'lls’ﬁ.‘ State. This Court
finds ‘credible Counsel’s’ ’fésfiiho’ﬁy ‘he never told Applicant he would recsive a nine-month
sentence. This finding is supported by Counsel’s May 2018 enzail to the solicitor, where he inquires
specifically about the three-year mandatory mxmmum ‘senitence under the Youthful Offender Act.
‘E'Apphcant even conﬁrmed with the plea court fhat he liad riot been pronused “anythmg othef-than
¥ step down from birglary fifst: to burglary second” in exchange for hisplea: (Plea Tr. 9)

“Bver assufniing Coiinsel was deﬁclent in this regard; this Court firds ‘Applicant falled to
meet his burden. Hill makes clear the prejudics prohg ordinarily requires “something more” than
Simply a ’Hefeiidant;s assertion that but-for ‘counisel’s f&eﬁéiéﬁt performarice he would hot have

“pleaded guilty bt would have gone to trialrSt&Ik v.'State; 383 S.C. 559, 563, 68i’ S.E.2d 592, 595
*(2009) (citing Hill, 474 U.S: atf*ssiss‘v)‘; Applicant failed to present eviderice showing that he
reasonably would have risked facing fifteen yeats to life by'-‘l'going to-trial i-athef than: pleading
guilty to a lesser-included, non-violent ¢rime under the Youthful-Offender Act;:See Padilla, 559
U.S. at 372 (“[TJo obtain relief on this fype of claim, a petitioner'mustc;mvince the court that a
- decision to- reject the plea bargain' would have been rational under the circumstances™).

Accordingly; because Applicant failed to meet his burden under Hill; Applicant’s request for relief
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by way of this allegation is DENIED,

Involuntary Guilty Plea

Applicant nonetheless contends his plea was involuntary because Counsel allegedly

advised him he would only receive nine to eighteen month YOA sentence. This Court disagrees,
and finds Applicant knew the nature of the charges against him, the terms of the plea agreement,
and the consequences of pleading guilty pursuant to the requirements of Boykin and Pittman. The
plea transcript reflects Applicant entefed his plea, knowingly and voluntarily, engaged in an
intelligent colloquy with the plea court, and gave appropriate responses to the court’s questions.
“[I]t is the prerogative of any person to waive his rights, confess, and plead guilty, under
judicially defined safeguards, which are adequately enforced.” Reed v. Becka, 333 S.C. 676, 685,
511 S.E.2d 396, 401 (Ct. App. 1999). Accordingly, because a criminal defendant waives several
constitutional rights by pleading guilty, the Due Process Clause requires that guilty pleas are
entered into voluntarily, knowingly, and intelligently. Boykiﬁ v. Alabama, 395 U.S. 238 (1969);
Pittman v. State, 337 S.C. 597, 524 S.E.Zd 623 (1999). To be intelligént, a plea must be made by
a mentally competent defendant who understands both the charges against him and the
consequences of his plea. Brady v. United States, 397 U.S. '742,' 748 (1970). To be voluntary, a
plea must be free of threats or other coercion that would impermissibly distort the defendant’s
choice. Id. at 755; see also United States v. Smith, 440 F.2d 521, 528-529 (7th Cir.) (Stevens, J.,
dissenting) (explaining that voluntariness relates to the trustworthiness of the admission of guilt
and binding character of the watver of the constitutional protections which would be available to

the accused if he elected to stand trial).

Before a court can accept a guilty plea, the defendant must be advised of the constitutional

rights he or she is waiving; the right to a jury trial, the right to confront one’s accusers, and the

Page 13 of 20
2019-CP-32-1889



@ O

privilege against self-incrimination. Boykin, 395 U.S. at 243. Additionally, the defendant “must be

aware of the pature and crucial elements of the offense, the maximum and any mandatory

minimum penalty, and the-nature of the constitutional rights being waived.” - Pittman.v. State, 337
S.C. 597, 599, 524 S.E.2d 623, 624 (1999). The defendant’s knowing and voluntary waiver of
statutory or constitutional rights must be established by a complete record, and “may be
accomplished by colloguy between court and defendant, between court .a.nd defendant’s counsel,
orboth.” State v. Ray, 310 8.C. 4315-43’.7~,~427\S;E.|2d. 171, 174 (1 993); .S,ée;a?&é Wo(fg v..State, 326

S.C. 158, 485 8.E.2d'367 (1997) (guilty plea not involuntary where the colloguy demonstrated the

trial judge asked ,defendant twice whether he unde:stood there were no promises and that no

Senten‘cingiréccin'm‘:ndatiens were binding on the judge). To ensure the defehdaht understands the

“consequences of his guilty plea, the ipleé. judge “.ﬁsuallyl questions, the defendant about the facts

surrounding the crime and punishinénfthat could be-imposed:? Dover v State, 3045.C:433, 434

35 405S.E2d 391 392 (1991). However, the plea judge. “does not ‘have to-direct; the defendant’

'attentmn to every consequence of his plea provided:the. record reveals afﬁrmatlve awareness. of

the c'o‘nsegliences'ef a guilty plea.” Carter v, State; 329 S.C. 355; 362‘;'495 S.E.Qd-773,-5776 (1998).

- The test for determining the validity of a guilty splearis;?fWhefher< the plez:,l'rep;iesents a
'vehiiltai'y-’and intelligent choice among the altetnative courses of action.open to 'thefdefendan A
North CarOIz'nk‘z“v.~’Alforc§400-U.S."2-5", 31 (1970). 1t is “well established that a- gilty 'plee is not

rendered invalid because it represents a compromise by defendant, thiusts' a difficult- jﬁdgment

-'upe;i him, or is motivated by fear of greater punishment.” United States v. Cox, 464:F 2d 937,942

(6th Cir. 1972) (citing Brady, 397 U.S. 742). The State may properly enem]rag'e guilty pleas either
by being more lenient to those who enter such pléas, Brady, 397 U.S. at 7 50-,753,<er by increasing

the risks of punishinent on those who do not. North Carolina v. Alford, 400 U.S. 25, 37 (1970).

Page 14 of 20 .
2019-CP-32-1889




Nonstheless, because a guilty plea is a solemn, judicial admission of the truth of the charges
against an individual . . ., a criminal inmate’s right to contest the validity of such a plea is usually,
but not invariably, foreclosed.” Dalton v. State, 376 8.C. 130, 137, 654 S.E.2d 870, 874 (Ct. App.
2007) (citing Blackledge v. Allison, 431 U.S. 63, 74 (1977); see also Jamison v. State, 410 8.C.
456, 46971, 765 S.E.2d 123, 129-30 (2014) (observing that “guilty pleafs] must be treated as
final in the vast majority of cases” and instructing that caution must be exercised so0 as not to
“undermine the solemn nature of a guilty plea and the finality that generally attaches to a guilty
plea”). Indeed, admissions made during a guilty plea should be considered conclusive unless an
applicant presents valid reasons why he should be allowed to -depart from the truth .of his
statements.” Dalton, 376 S.C. at 137-38, 654 S.E.2d at 874 (internal citations and quotation marks
omitted); cf Blackledge, 431 U.S. at 73-74 (pointing out that representations made by a defendant,
his lawyer, and the prosecutor at a guilty plea hearing, as well as any findings made by the judge
accepting the plea, constitute a “formidable barrier in any subsequent collateral proceedings™).

The voluntariness of a guilty plea, however, “is not determined by an examination of the
specific inquiry made by the sentencing judge alone, but is determined from both the record made
at the time of ;the entry of the guilty plea and the record of the post-conviction hearing.” Harres v,

Leeke, 282 S.C. 131, 133, 318 S.E.2d 360, 361 (1984). An applicant who enters a plea on the

advice of counsel may “only attack voluntary; knowing and intelligent character of the plea by

showing that plea counsel’s representation fell below an objective standard of reasonableness and
that there is a reasonable probability that, but for counsel’s errots, the [applicant] would not have
pled guilty, but would have insisted on going to trial.” Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d

417, 419 (2001).
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In evaluating an allegation on PCR that 4 guilty plea was based on inaccurate advice of
counsel, the transéript of the guilty plea hearing -will be considered to determine whether any
possible etror by counsel was cured by the information conve'yed at the plea.heartng; Wolfe, 326
S.C. at 165; 485 S.E.2d at 370; cf. Rayford v. State, 514 S.C. 46, 443 S.E.2d 805 (1994) (finding
that, where the transctipt of the guilty plea proceeding réfuted applicant’s claim. that he did not
understand ‘the terths of ‘@ pléa bargam grantmg PCR was mappropnate notwithstanding
apphcant’s clalm hlS lawyer mlsadwsed th) R e N T

Surmountmg Strickland’s high bar is neéver'an easy task and the strong soc1eta1 mterest in
ﬁnahty hs ““gpecial force with respéct to conv1ctlons based on guilty pleas.” Lee, 582 U S,
f1'37 'S, Ct, 4t 1967 (intét’z‘jal‘ citat‘xo‘ns' aﬁd- qubta‘tion marks’ ‘omitted); of Hilla474 U.S. at 58
(“[R]equlrmg a preJudlce showmg from: defendants who'§eek to challenge the vahdxty of their
gu;lty pleas on [ thié ground of meffectwe assxstance of counsel w111 serve the fundamental interest

in the ﬁnahty of guilty pleas. “) *Rev1ew1ng “[c]ourts should not upset a plea solely because

of past hoc assertxons from B’ defendant about how he would have pleaded but for his- attomey 8

deﬁcmnmes ” Lee 582 U. S 137 8. Ct at” 1967 Rather, Judges should “Iook 10

contemporaneous ev1clence to substantlate a- defendant’s’ expressed preferences A Id ‘Thus, in
‘detérmining whether a'guilty plea was! taken in- accordance w:th constltutlonal stanidards; the
‘revlewmg Judge must analyzeand*constde; the entire record; including the transcnpt of the:guilty
‘plea andthe evfdeni:é i‘are'sented at the PCR héaring’.‘3Haffési 282 S.C. at 1-34 3188 E:2dat 361::

At At thie ‘ouitset of the plead: hearmg, Couiisel advised the plea court that he had thoroughly '
explamed to Applicant the elements of the oﬁ“ense and the. potentnal pumshment he was facing.

(Plea 'I‘r. 3). J udge Griffith then explained to Applicant the constitutional rights he waived by !

B VYU VA oy AU - o U . e sm e e U Y B
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pleading guilty, including the rights to: remain silent, challenge the State’s evidence, and present
a defense. (Plea Tr. 4). Applicant informed the court he was knowingly, voluntarily, and freely
waijving his constitutional rights by pleading guilty. (Plea Tr. 4-5). Judge Griffith informed
Applicant that the offense is classified as serious, which could be used for enhancement purposes
were Applicant to commit subsequent burglaries. (Plea Tr. 9-10). Applicant affirmed he
understood and wished to proceed forward. (Plea Tr. 10).

After a factual recitation from Ms. Martin, Applicant admitted he was guilty and committed
the conduct giving rise to the offense as outlined by the State, although he disagreed with some of
the facts presented. (Plea Tr. 8-9). Applicant then advised the court he hadpot}b_een threatened,
coerced, or promised anything in exchange for his guilty plea. (Plea Tr. 9). Applicant further
indicated he was satisfied with the services provided to him by Counsel. (Plea Tr. 9).

The plea transcript reflects Applicant uﬁdcrstood, the proceedings, interacted intcﬂigently
with the plea court, and entered his guilty plea knowingly and voluntarily, Applicant has failed to
present any valid reason why he should be able to depart from the above statemehts made during
his guilty plea. See Crawford v. United States, 519 F.2d 347, 350 (4th Cir. 1975), overruled on
other grounds by United States v, Whitley, 759 F.2d 327 (4th Cir. 1985) (finding that the accuracy
and truth of an accused’s statements at a guilty plea proceeding are “conclusively” established
unless he makes some reasonable allegation why this should not be so). Specifically, Applicant
did not allege any fac.:ts tending to prove he was prevented from informing the plea court that it
was his understanding he would only receive a nine-month sentence, Moreover, the plea court was
not required to sentence Applicant under the Youthful Offender Act, but graciously agreed to

Counsel’s request. While the State agreed to drop his charge to second-degree burglary (non-
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violént), no recommendations or negotiations were made as to sentencing; Coiinsel testified and
'the't'raﬁscnp‘t’ teflects that t'he victims asked the plea court sentence ‘Applicant to'the maximum
’pbssiblef‘ séntence—teil srears ‘ |
Based on the foregoing, ‘the record contradicts Applicant’s assértion he was under a
‘misapprehension as to an alleged deal when he decided to proceed with his plea. See Ran’ot'd, 314
S.C. at 48, 443 $.£.2d at 806 (holding that the record of the pléa pfoeeeding, including applicant’s
answers To the trial jidge's “qneeﬁ@s;*aésny established that hpﬁli‘(ﬁnt"ﬁnders'tood‘the‘“possible
Seritonies i the tettis of theplea agreernent and thérefite could rict have had iscorosptions
| regardmg sentencmg) Although glven mulnple opportumtles t do 50, Apphcant never informed
the plea coitt he was under the 1mpressmn or behef he would recetve 4 certam sentence

“Courts naturally look ‘with'a _]aundu:ed eye \iponi’ any defendant who seeks to wrthdraw a

"'gullty plea after sentencmg on the ground that he expected a llghter sentence s Umred States v.

'Crusco, 536F2d 21,24 (3rd Clr 1976), sée Danielv Cackrell 283 F3d697, 703 (5h:Cir.2002)

;(absent a showmg of force ‘of threat by some other actor the' “gullty plea is’ ot réndered

'mvoluntary by the defendant’s mere sub_]ectlve understandmg that [he] would rece1ve a lesser _

.........

sentence | ”) Contrary to Apphcant s PCR testunony, “[t]he colloquy estabhshes ‘that
T [Apphcant] did not have any mlsconceptlons regardmg sentencmg ”*Roddy v, State, 339 S.C.29,
' 34 528 s. E 2d 41 8, 421 (2000) (teversing’ PCR court’s ﬁndmg of it mvoluntary puilty plea); see
‘also Harre.s' 982'S.C. 131, 318 S E 2d 360 (ﬁndlng that'theé fatt:that defendatit “thought” _]udge

"would glve lighiter sentefice not ground for relief). ~ ~-_» S TR I T
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Thus, based on the evidence presented at the PCR hearing and the record of the plea
proceeding, this Court finds Applicant’s plea was freely, knowingly, and voluntarily entered into.
Accordingly, Applicant’s request for relief by way of this allegation is DENIED.

ALL OTHER ALLEGATIONS

As to any and all allegations raised in the application or at the hearing in this matter and
not specifically addressed in this order, this Court finds Applicant failed to present any evidence
regarding such allegations. Accordingly, this Court finds those claims were voluntarily waived
and abandoned, and those claims are therefore denied and dismissed with prejudice. S.C. Code
Ann. § 17-27-90.

CONCLUSION

Based on the evidence presented at the PCR hearing and the record of the plea proceeding,
this Court finds and concludes Applicant has not established any constitutional violations or
deprivations that would require this Court to grant his application for post-conviction relief. This
Court finds Counsel was not deficient in any manner, nor was Applicant prejudiced by Counsel’s
representation. This Court finds Applicant freely, knowingly, and voluntarily pleaded guilty and
further failed to present any justification as to why the statements he made during the guilty plea
hearing should not be considered conclusive. Therefore, based on the foregoing, this Court denies
relief on all allegations and dismisses this PCR action with prejudice.

Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s
receipt of written notice of entry of judgment to secure the appropriate appellate review pursuant
to Rule 203, SCACR. Applicant has a right to appellate counsel’s assistance in seeking review of
the denial of PCR. Austin v. Stafe, 305 8.C. 453, 409 S.E.2d 395 (1991). Rule 71.1(g), SCRCP,

provides that if Applicant wishes to seek appellate review, PCR counsel must serve and file a
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notice of appeal on Applicant’s behalf, Applicant is directed to Rule 243, SCACR, for appropriate
procedures for appeal. '
IT IS THEREFORE ORDERED:

1. This Court denies relief and dismisses the action with prejudice; and
2. Applicant shall be remanded to the custody of the State.

“CUIT IS SO ORDERED this 8™ day of October, 2020, =7 = 7 Fimm s e

residing Circuit Court Judge
- Bleventh Judicial Cireuit -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE ELEVENTH JUDICIAL
COUNTY OF LEXINGTON ) CIRCUIT
)
)
LAMAR R. RAY, #376786 )
) Case No.: 2019-CP-32-01889
Applicant, )
)
v. ) Certificate of Service
)
State of South Carolina )
)
Respondent, )
)
1. Undersigned is counsel of record for the Respondent in the above-captioned action.

2. Pursuant to the South Carolina Supreme Court’s Order “RE: Operation of the Trial
Courts During the Coronavirus Emergency” (Appellate Case No. 2020-000447),
dated April 3, 2020), “a lawyer admitted to practice law in this state may serve a
document on another lawyer admitted to practice law in this state using the lawyer’s
primary email address listed in the Attorney Information System (AIS).”

3. Undersigned has served a copy of the Order of Dismissal in the above-captioned
matter on opposing counsel by emailing a copy to the email address as listed in the
AIlS:

Tommy A. Thomas, Esquire
thomaslaw@me.com

DATED this 10® Day of November, 2020.
s/LillianMeadows

LILLIAN L. MEADOWS
Assistant Attorney General

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3737
LillyMeadows@scag.gov



