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PROCEEDTINGS
THE CLERK: Your Honor, this is case 2008-GS-
23-10086 and 10088, the State versus Bobby Moore. Both of
these he is indicted for grand larceny. This is a third

property offense on each and he is pleading guilty to the

same.

In case 2008;GS—23—10085 and 10087, Mr. Moore
is indicted for malicious damage of real property for
purpose of obtaining nonferrous metals, third property
offense, he is pleading guilty to the same én'both of

those, and, Your Honor, there is two Orders of Restitution

on those.

Sir, please raise your right hand the best
you can.

. BOBBY JUNIOR MOORE, having been duly swofn,
testified as follows: - ‘ ‘

THE COURT: Ms. Horlbeck, you represent
Mr. Moore in this matter?

MS. HORLBECK: Yes, sir, I do.

THE COURT: Have you had an opportunity to
talk with your client about the charges pending against
him, the possible punishments he faces, and his
Constitutional Rights?

MS. HORLBECK: I have.

THE COURT: Do you believe he understands
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those discussions you've had with him?

MS. HORLBECK: He does.

THE COURT: Have you had an opportunity to
review with your client all the State's evidence?

MS. HORLBECK: I have.

THE COURT: Based upon your investigation of

all the facts and circumstances, do you believe the State

could produce sufficient evidence to convince a jury of
his guilty beyond a reasonable doubt, and if a trial were
to be held, his conviction would be most probable?

MS. HORLBECK: I do. |

THE COURT; Mr. Moore, how are you, please,
sir? |

DEFENDANT MOORE: 42.

THE COURT: Are you harried?

DEFENDANT MQORE: No.

THE COURT: Dé you have children?

DEFENDANT MOORE: Yes.

THE COURT: How many children do you have?

DEFENDANT MOORE: Three.

THE COURT: How old are your children?

DEFENDANT MOORE: 24, 18, 13.

THE COURT: How far did you go in school,
sir? |

DEFENDANT MOORE: Eleventh grade.
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THE COURT:

DEFENDANT

THE COURT:

what kind of work have

DEFENDANT

THE COURT:

alcohol or drug abuse?

DEFENDANT

alcohol.

THE COURT:

that treatment?

DEFENDANT

THE COURT:

stayed in the hospital
to meetings?

DEFENDANT

THE COURT:

they had for you?

DEFENDANT

THE COURT:

any mental illness?

DEFENDANT

THE COURT:

DEFENDANT

THE COURT:

Where did you attend school?
MOORE: Tennessee.

Since you been out of school,
you primarily done?
MOORE: Landscaping.

Have you ever been treated for
MOORE: 1I've been treated for
How long ago was it you received

MOORE: Six, seven years ago.
Was that an inpatient where you

or was it outpatient where you went

MOORE: Outpatient with meetings.

Did you complete that program

MOORE: Yes, sir.

Have you ever been treated for

MOORE: Yes.
How long ago was that treatment?
MOORE : 2005.

Was that outpatient or inpatient?
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DEFENDANT MOORE: Inpatient.

\

THE COURT: Which hospital were you in?
DEFENDANT MOORE: Tennessee Mental Health.

THE COURT: How long were you hospitalized

there?
DEFENDANT MOORE: Three weeks.
THE COURT: What was the nature of your

treatment or what was the diagnosis? What kind of problem

did you have?
DEFENDANT MOORE: Basically I almost had a

preak down because when I got out of jail -- my mom had

passed away when I was in and when I got out, I had my
babies and all these responsibilities and I wigged out.

THE COURT: Are you taking any medication

today?
DEFENDANT MOORE: No.
THE COURT: You don't have any prescription

drugs?

DEFENDANT MOORE: Well, my shoulder they got

me on medicine over at the jail.

THE COURT: Does that medication you're
taking effect yoﬁr ability to understand what you're doing
here toaay? |

DEFENDANT MOORE: No, sir.

THE COURT: You know why weé're here and what
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we're here about?

DEFENDANT MOORE: Yes, sir.

THE COURT: I have an indictment before me,
Mr. Moore, that states here in Greenville County on or
about September 21, 2008, you had previously been
convicted of at least two offenses on property offenses,
and on that date you maliciously and willfully cut or
defaced certain real property and fixtures af the Bank of
Traveler's Rest, that be two air conditioner units being
valued at more than $1,000 for the purpose of obtaining
nonferrous metals from that property.

Are you here to plead guilty to that
malicious injury to that real estate?

DEFENDANT MOORE: Yes, sir.

THE COURT: And also on that same date, I
have an indictment that says that you took away certain
property from the ﬁank of Traveler's Rest valued at more:-
than $1,000 that being copper parts with the intent to
permanently deprive the owner of that property, and again
having at least two prior property offenses. Are you here
to plead guilty to that charge as well to the grand
larceny?

MS. ANDERS: I'm sorry, Your Honor, I did not
mean to interrupt you, but with Indictment 2008-GS-

23-10085, we'd like to move to amend that to one air
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conditioning unit and not two. It's a scribbler's error.

So it should ‘be three t&tal, two at one incident location
and one at the other.

MS. HORLBECK: And we consent to that.

MS. ANDERS: And that would be 10085 that
needs to be amended, sir. |

THE COURT: So that's one air conditioning
unit instead of two. I'm going to make that change by
consent. '

That was the last indictment that I read that
there was one air conditioning unit_at the bank instead of
two that which you're pleading guilty to?

DEFENDANT MOORE: Yes, Your Honor.

THE COURT: BAhd I also have the indictment
that I was just reading that said you took some property
from the Bank of Traveler's Rest that being copper parts
with the intent to permanent deprive the owner of the use"
of that property. Are you here to plead guilty to that
grand larceny of the copper parts from the bank?

Do you need to talk to your lawyer aﬁout
because I since some hesitancy on that?

DEFENDANT MOORE: We're talking about the
same thing, right?

MS. HORLBECK: Yes.

THE COURT: You destroyed the property and
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then you took some property.

DEFENDANT MOORE: Yes, Your Honor.

MS. ANDERS: And we have pictures if that
would help.

MS. HORLBECK: We'wve reviewed the pictures.

THE COURT: I'm reading one indictment from
the bahk that says you destroyed the property and then you
took some of their property. Do you plead guilty to both
of those charges? ‘

DEFENDANT MOORE: Yes, sir.

THE COURT; Is that correct?

DEFENDANT MOORE: Yes, sir.

THE COURf: And then I have an indictment
that says on or about that 'same day of September 21, again
having at least two prior property éffense, that you
injured some real estate of Avenity Realty or Grand South
Bank this being two air conditioning units valued at more
than $1,000 again for the purpose of getting some metals.
You destroyed that property at that bank.

DEFENDANT MOORE: Yes, sir.

THE CQURT: And finally I have an indictment
that says on that day, September 21, 2008, that you took
away without any permission and with the intent to deprive
permanently the owner of the property, Avenity Realty and

or Grand South Bank, copper parts, are you here to plead
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guilty to that?

DEFENDANT MOORE: Yes, sir.

THE CQURT: Solicitor, I'd be glad to hear
about the facts of the case.

MS. ANDERS: May it please the Court, between |
October,. 2007 and éeptember 21, 2008, the defendant and, I
believe, five co-defendantsvdamaged numerous AC units
around the county by taking copper coils. In this matter
today, approximately 151 warrants are being dismissed in |
exchange to the plea to four indictments and that would be
because the State feels you have sufficient leeway under
the guise of 40 years to take that iﬁto consideration..

At this incident at issue for trial today,
this would bg on September 21, 2008 around 5:00 p.m., a
witness was eating at the Huddle House on White Horse Road
next door to Avenity Realty and Aarons Rental. Those
were, of course, bank-owned properties. On Commons Way on
White Horse Road in Greenville County, the witneés.watched
this defendant and another co-defendant, Pamela Cole,
remove AC coils from the units behind the businesses.

) ihis defendant would put the coils in a
shopping cart and would push it across White ﬁorse Road
with the co-defendant. He pushed it towards the Bi-lo
across the street. . The.witness call police and. the

officers did locate this defendant and the co-defendant

7
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with three AC coils in their possession, the three that
had been taken.

This defendant originally denied involvement
but later he gave lengthy lengthy statements admitting his
involvement to this case and many many others within the
county. His statement essentially said that they took
every night's copper to another defendant and traded it
for $30 crack and $20 cash.

| He does have a prior record.

THE COURT: You heard the facts recited by
the solicitor, Mr. Moore. Are those substantially the
facts to which you are-here to plead guilty today?

DEFENDANT MOORE: Yes, sir.

THE COURT: Now, you undersfand that by
pleading guilty to a charge, any charge, you're giving up
your right to have a trial by jury. Jury is down stéirs,
we could bring them up, select 12 people aﬁd they could
sit up in that jury box. The State would have to prove
your guilt of each element of tﬁis offense beyond a
reasonable doubt. You'd bé presumed innocent. You
wouldn't have to say anything at all.

You'd have a right to confront the witnesses
against you, ask your lawyer to cross-examine the State's

witnesses. If you wanted to put up a defense, you could

testify, you could call witnesses on your own behalf. The
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incriminates you.

State would be required to get them hear by subpoena if
you listed them or do their best efforts to get them here.
You could challenge yoﬁr statement that you made that

You could challenge the State's-
evidence. '

You have these rights and lots of other
rights under our Constitution that you give up by pleading
guilty; do you understand that?

DEFENDANT MOORE: Yes, Your Honor.

THE COURT: Do you want to give those rights
up?

DEFENDANT MOORE: Yes, Your Honor.

THElCOURT: Are you satisfied with your
lawyer in this case?

’ DEFENDANT MOORE: Yes, Your Hoﬁor.

THE COURT: . Has she done everything you've
asked her to do?

DEFENDANT MOORE: Yes, Your Honor.

THE COURT: Have you met with her as often

and as long as you feel necessary?
DEFENDANT MOORE: Yes.

THE COURT: And have you understood those

discussions you've had with her?
DEFENDANT MOORE: .Yes, Your Honor.

THE COURT: Is there any recommendation from
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the State?

MS. ANDERS: No, sir. And also I forgot to
mention the value of these plieces was in excess of $1,000
just for jurisdictional purposes.

THE COURT: Mr. Moore, has anybody promised
you anything to get you to plead guilty to that?

DEFENDANT MOORE: No, sir, Your Honor.

THE COURT: Has any threats been brought to
bare upon you by anyone to cause you to plead guilty?

| DEFENDANT MOORE: No, sir.

THE COURT: Do you understand the other
charges that have been dismissed against you? Do you
understand that?

DEFENDANT MOORE: Yes, sir, four Honor.

THE COURT: Is everybody_in agreement that
the sentence on each of these will be 10 years?

MS. ANDERS: Yes, sir.

MS. HORLBECK: I think so. He defiﬁitely has

enough property offenses and a lot of them are from other

States. I don't know if they were uncounseled
convictions. That would be my only concern.
MS. ANDERS: Your Honor, we have a sufficient

amount from South Carolina. -

MS. HORLBECK: It might be good to read those

into the record.
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THE COURT: Let's do that.

MS. ANDERS: Yes, sir. And these are only
certified convictions that we were able to obtain from out-
of state. Would you like theéem now, sir?

“THE COURT: Yes, sir.

MS. ANDERS: From 1987 in Tennessee, casual
exchange of marijuana; from 1989_—f,all of these are from
Tennessee ~- habitual traffic offender, armed robbery,
escape, burglary first degree, armed robbery again. He
spent until 2005 in prison there. And then in 2005 in
Georgia e;ecuting a check with erroneous account number.

From 2007, misdemeanor theft in Tennessee;
from 2007, these are from South Carolina, receiving stolen
goods under $1,000 and some traffic tickets to go with
that; in 2008 receiving stolen goods under $1,000 and
petfy larceny.

THE COURT;\ Mr. Moore, you understénd by
entering a plea of guilty to these four charges, you could
be sentenced up to 10 years in jail on each of those which
is 40 years, do you understand that?

DEFENDANT MOORE: Yes, sir, Your Honor.

THE COURT: . Has anybody connected with the
case in law enforcement or the Solicitor's Office
mistreated you in any way?

DEFENDANT MOORE: No, sir, Your Honor.
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THE COURT: Have you had enough time to
decide whether or not you want to plead guilty?

DEFENDANT MOORE: Yes, sir, Your Honor.

THE COURT: And are you pleading guilty to
these charges of your own freé will?

DEFENDANT MOORE: 'Yes, sir, Your Honor.

THE COURT: Mr. Moore, are you pleading
guilty to these charges because you are guilty?

DEFENDANT MOORE: Yes, sir, Your Honor.

THE COURT: Have you understood the questions

I've.asked you?

DEFENDANT MOORE: Yes, sir.

THE COURT: Have you been truthful in youf
answers to me?

DEFENDANT MOORE: Yes, sir, Your Honor,.

THE COURT: TIf you meet our Appellate Court
rules, the law would allow you to appeal this proceeding
within 10 days, and if you can't afford a lawyer, one
would be appointed for you. Do you understand that?

DEFENDANT MOORE: Yes, sir, Your Hénor.

THE COURT: I find there is substantial
factual basis for the plea; that it has been freely and
voluntarily, knowingly, and intelligéntly made by
Mr. Moore with the advice of competent legal counsel with

whom he has expressed his 'satisfaction. I will accept




6

N

® d o o

10
11
12

14
15
16
17
18
19

20

21

22
23

24

25

16

State versus Bobby Moore

your plea, sir.
Ms. Horlbeck, I'll be glad té hear from you.
MS. HORLBECK: Your Honor, this is Bobby
Moore and specificaliy with respect to all the charges,
there were four or five people involved in everything.
ﬁith respect to these four charges that we're dealing with
today, there was another co-defendant. It wés actually

his girlfriend and the two of them were seen by a witness

damaging the air conditioners damaging the coils and that

sort of thing.
She and I think all the other co-defendants

have alréady been sentenced.

MS. ANDERS: And I have those sentences if
you'd like them, sir.

MS. HORLBECK: And I'll go into them too.
Bobby and Pam, the co-defendant, had known each other for
four years. 'They'd been dating and Bobby explained to me
that they got hooked back on drugs, the two of them, and
this is the reason for them going around and damaginé
these air copditioners.,

He's been in the Law Enforcement Center for

quite some time. I don't have the exact days so I'd refer

to the Solicitor's Officer on that number.
MS. ANDERS: 354.

MS. HORLBECK: So he's had ‘quite some time to
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think about what he's done and to come to terms with
things. And he explained to me this morning, he's not
happy he's in jail, he's very happy he's in jail because
he's at least had the time to dry out and clean up.

In the year that I've known Bobby, he's
honestly a very very nice person notwithstanding what's
happened and he's been arrested and he's doing these
things with the air conditioner, he's never given me any
grief. I've got a lot of clients who are very unhappy
down at the Law Enforcement Center and he's always been
pleasant, and he's always -.willing to sit and listen to me
and the advice that I give him. »

He's very persistent too. If he's got an
idea about something, he will go -- he wants to talk about
it with-you and he wanted to know everything about his
case énd he actually went through it and come through it
and was able to give me a lot of ideas and insight. But
together we kind of reached a decision that this was going
to be the best resolution to this case.

Now, his co-defendants, I believe, pled to
some more charges, but all in all his co-defendant, Pam,
received a 10 year suspended to six years and five years
probation. And I believe there's a co-defendant, Hester,
that go 10 years and then there's a co-defendant, Ray,

that got 10 years provided on 4 years and 5 years
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probation. I believe he had a consecutive sentence too.

Am I speaking correctly, solicitor?

MS. ANDERS: I believe so.

MS. HORLBECK: Y&ur Honor, I know we're
getting a lot of things dismissed and we're very happy
about that, but we've also agreed to pay the restitution.

We've signed everything that we could possible sign. We

are asking, Your Honor, to giye him a sentence that is in
the neighborhood of his co—defendant's.sentence.
Obviously his immediate co-~defendant, Ms. Cole, is
probably serving about a six-year sentence, so we'd ask
Your Honor to take that into consideration.

I really thing that now that Bobby has had a
chance to dry out, I“think that that would be a good
résolution to this case. I don't know the status of any
drug treatment programs in SCDC at this point, but a
six-year sentence would certainly allow him to take
advantage of that program if it's still in existence or if
it comes back into existence; I don't know 1f the budget
has cut it or not, but a six-year sentence would certainly
allow him to take .advantage of that.

He's been'very honest. He's served a lot of
prison. He got out in '05, he got into a halfway houée,

and then got back into the drugs, and that's what happened.

here.
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He does have some redeeming qualities about
him. Even though he only completed the 10th grade, he did
get his GED so Bobby's got some good things about him.
He's able to hold down a job. He works 10 to 15 years
landscaping for Tommy Powell so he's not someone that
needs to be just thrown away. We'd ask Your Honor to take
that into consideration and give him a sentence -- let him
feed out of the same troth as his co-defendants.

That's all we have. Thank you.

MS. ANDERS: Your Honor, I'd like to tell you
about the co-defendants, if you'd like.

THE COURT: 1I'll hear from Mr. Moore in a
minute. I'd be glad to hear about the co-defendants.

MS. ANDERS: Pamela Cole and Bobby Moore each
had approximately 150 warrants. Pamela Cole had
absolutely no prior record and nothing was a third
propérty offense, and I believe that's part of the reason
she got the 10 provided on 6. Tim Hester had a very very
lengthy record and had about 125 warrants. He got the
10-year sentence and Tim Hester and Derrick Ray did many
things together, and then Pamela Cole, Mr. Moore, and
Mr. Ray and Mr. Hester did some things together. Mr. Ray
had about 100 warrants.

Arthur Gray participated in about 20

different incidents. He got 10 years provided on six

19
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‘was a driver.

montﬁs and he had no record as well, and then Joe Chapman
Hé got three years and pleaded to accessory
-- I'm sorry that's 30 months.

' THE COURT: Have the victims all been
notified?

MS. ANDERS: Every single one.

THE COURT: None of them are here todoy?

MS. ANDERS:- ‘No, sir. And the restitution
has been éplit up proportionately to who was charged with
each incident, and each defendant égreed to his
proportionate share of the restitution at each location.

THE COURT: Has anyone added up how much

restitution is owed on this.

MS. ANDERS: At one point, it was in the
neighborhocod of $90,000;

THE COURT:: From this defendant?

MS. ANDERS: That would be everyone, I
believe.

MS. HORLBECK: That's total.

THE COURT: When I sign the sentencing sheet
it says restitution in the amount of some number is owed.
I'm going to need to add that up.

MS. ANDERS: >I'm sorry, sir, I don't have the

number.

THE COURT: I'll do the adding. It's
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probably about $30,000 if I'm adding it in my head. 1Is
phat about right, Mr. Moore?

DEFENDANT MOORE: Yes.

MS. HORLBECK: We know it's a lot.

THE COURT: We'll add up the amount.

MS. HORLBECK: And, Judge, the only thing I

want to add is that there -are certainly a number of
convictions. We're not disputing his record. I still am
not sure which charges are counseled or uncounseled. I
don't know whethe£ he was informed of the fact that his
priors in Greenville County would some day come back to
haunt him as an enhancement, and that's another reason I
would ask Your Honor to consider sentencing him the same
things as the co-defendant.

THE COURf: This is all because of drugs,
Mr. Moore?

DEFENDANT MOORE: Yes, sir. 1It's been a
honer for me for about five years now,.

THE COURT: You've been using drugs for more
than five years, haven't you?

DEFENDANT MOORE: Alcohol. Crack cocaine, I

met this guy in 2005.

THE COURT: You never used any other drugs

other than ---

DEFENDANT MOORE: Marijuana.

21
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[©) W)

THE COURT: When did you first start using

marijuana?

DEFENDANT MOORE: When I was a teenager. The
cocaine it takes a person and it turns them into somebody
else and it gets 'a point where you do what you do to get

it. And I want this opportunity to apologize to the Court

and the community and my victims. And I'm clean and.

sober. I'm not happy to be in jail, no, I'm not. If I

can get out of these cuff and run down the street yelling
I'm free, I'd be happy to do that, but I got one things of

this.- I'm sober. I'm making a sound decision without

"crack cocaine being my breakfast.

I don't have to steal nothing to go and get

cocaine because I'm clean and I'm happy with that. It

only toock me a year to come to terms with making this
decision to come in here and tell theltruth. Now, I put
myself at the mercy of the-Cdurt.

THE COURT: Weren't yod cleén after your

alcohol .treatment six years ago?
DEFENDANT MQOORE: I was clean until I went
into a halfway house, and I met people that were involved

in cocaine.

THE COURT: They were halfway the other way

instead of halfway clean.

DEFENDANT MOORE: Yes, it turned against me.
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The system put me into the house to help me, but it hurt
me .

THE COURT: You picked the wrong guys to
listen to in the halfway house.

DEFENDANT MOORE: I think what the problem
was they had people coming out of prison into the halfway
house and they had people coming off the street into it,
and it was supposed to be a refuge for people coming off

the street to get off of drugs.

THE COURT: Which ones would have been better
to listen to, the ones coming out of prison or the ones

coming off the street?

DEFENDANT MOORE: If I had my choice, I'd go

around the halfway house because it hurt me more than it

helped me.
THE COURT: Who in the halfway house was

giving you bad advice, those coming out of prison or those
coming --- -

DEFENDANT MOORE: Those off the street. Us
guys out of prison, we didn't know nothing about the
community or where to go and nothing like that, and those
people coming off the street knew all about the
communities and get us in these cars and like let's go

over here. They caused us problems.

THE COURT: You think you'd be able to pay

€N
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all this restitution back, Mr. Moore?

DEFENDANT MOORE: Well, I can die trying. I

made a mistake and I realize it and I'll do whatever I can
to try and correct it. And I'm going to help Pam pay hers
too. It's a lot of money for us, but we've made our mends
and we've turned our lives over to God'and God say§ do

what's right. So we'll give it back. We need time.

MS. HORLBECK: And, Judge, just for the
record Bobby indicated to me that he did have a lawyer
represent him on his Tennessee charge and his Georgia

charge. I would like to place that on the record for

everybody's benefit.

~ THE COURT: Mr. Moore, I agree with your
attorney, the fact that you are contrite and have a lot of
potential. I sure hope you make it. I want you to make

it and I believe you can. But, obviodsly, you got to pay

‘your debt to society. I'm going to maké sure you do that.

I want you to know that on the sentence I'm
stacking it and a lot of time left when you got out on
probation and in my view it's not towards punishment.
It's to encourage you to stay clean when you .get out. T
want you to know that when you do get out, there's a lot

of time hanging over your head if you don't meet the

requirements of probation and don't do the things you're

‘supposed to do but I believe you will. I'm confident you
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will.

I hope that while you're doing your time,
you'll be a positive influence on those others who don't

realize the dangers of the paths they're taken. Maybe you

can help them.
Okay, this is case 2008-GS-23-10085, the

sentence of the Court is defendant be committed to the
State Department of Corrections for a period of 10 years,
be given credit for his time served, recommending ATU Unit

while he is incarcerated.

Case No. 2008-GS-23-10086, the sentence of
the Court is the defendant be committed to the State

Department of Corrections for a period of 10 years

provided upon the service of four years. The balance is
suspended placed on probation for five years. This will
be a consecutive sentence to that previously imposed. The

condition of probation having substance abuse counseling
as Probation deems necessary, random drug and alcohol drug
teéting, pay restitutioﬁ in the amount of $38,178.84.

Case 2008-GS-23-10087, the sentence is 10
years provided upon the time servicedl This is suspended
during this probation. It is to be a consecutive sentence
to that previous imposed.

Case 2008-G5-23-10088, the sentence is 10

years provided upon his time served. This is suspended
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during probation. Again, this is a consecutive sentence.

Again, the intent is once you get out of
jail, you do the things‘you are supposed to do and I'm
confident you'll do those things.
| Wish you fhe very very best, Mr. Moore.

THE COURT: We're going to check the math on
that restitution to see if we got it right.

MS. HORLBECK:- Thank you, Your Honor.

MS. ANDERS: Thank you, Judge.

-—--END OF TRANSCRIPT RECORD---
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I, the undersigned Caroline Hiskell, Official

Court Reporter for the Thirteenth Judicial Circuit of the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate, and complete transcript of
record of all the proceedings had and evidence introduced
in the trial of the captioned case, relative to appeal, 1in
the Circuit Court of Greenville County, South Carolina on
the 10th day of September, 20069.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

OthZer iz 2010 ; : .

Caroline Biskell
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STATE OF SOUTH CAROLINA

County of Sﬂ"’enu: ‘ !6

in the Court of Common Pleas

w187 S

Dbl Junior Mesiett 32

ﬂgﬁi&dﬁ_&!ﬂm
Narne of Respondeni.

Fult :ﬁme and prison number (ifuny) of Applcant,

vs.

L3

APPLICATION FOR

POST-CONVICTIQN RELIEF

typewritten), signed b
applicable quest
page or onan 2

the bas

Hemy D Me _AAqalsr

2010-CP-23- (7 C7

INSTRUCTIONS — READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly handwri

o I)f, ::: :spszil;a:t a;'g verified (notarized), and it shall set forth in concise form the answers t
ddi;ional s A p]g icant may fnrms'h his answer to a particular question on the reverse side
page. Applicant _shall make it clear to which question any such continued answer fe

Since every application must be sworn to under oath, any false statement of 2 material fact therein may se

answers are true and correct.

. ¢ .
forth information which est

if the application is taken in farma paup

is of prosccution and conviction for perjury. Applicants should, therefore, exercise care ta assure th

eris, it shall include an affidavit (attached at the back of the form) st

ablishes that applicant will be unable 1o pay the fees and costs of the proceedings. V

the appiication is completed, the original shall be mailed to the Clerk of ‘Court for the County in which applican.

convicted. ,. N 4?
1. Place of detention ,E_wﬁé A !

imposed:
o DS BNNES

onal Inshhdien ZoIA—H.‘ghwy e Lk

Rennettsuille, South Lere

ingy 2061

\ |

e e i e

R

Name and location of Court which imposed sentencé '
Cou 5
. The indictment number or numbers (if known) upon which and the offe;is; Oit."offenscs for which sentence

{b)

(©

The date upon which sentence was imposed and the terms of the sentence: =

N0EY lﬁi

@)
o Brand Larceny

jlicion K d;: melce
M ~J

(c) nur"*-efe.h @!ﬂéa s
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5. Check whether a finding of guilty was made
AF C\Ut Hv(peq

{a) after a plea of guilty

(b} after a plea of not guilty n) /A
(c) after a plea of nolo contendere nj/A
/

Did you appeal from the ]78”1611! of conviction or the imposition of sentence?
D.)rPL

7. If you answered ''yes™ (0 (6), fist

(a) the name of each Coux’t to which yo/appealed

¥

i.
/a
. Y
(b) the result in each such Court to which yo appealed: [
I/ N 3
. n)/A .
! ﬁJ/]A

.
L

iii.
(c) the date of each such result:
0 ) / A _ :
i ~ n/a ‘
i, ' 4 n)/a
(d) if known, citations of any written Opl'n/'on or orders entered pursuant to suc‘x results:
i a8 . \
i ! oh

8. If you answered “‘no'’, to {6), state y

(a)
- (b)
©

e

grounds set out in (9):

10. State ::ﬂjély and in the same prder the fa f({g Kfch suppory each of ¢
@ | ¥ e ISTAr e LEXT Prigk

® o piany MéQ 3] e
@ Yea d fuot Comp qu Skﬁ Ruleé & Crien le Bzxgé
Rule 11, 4
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tion. motion or application which you have filed?

Prior to this application have you filcd with respect to this convictio

(a) any petition in a State Court under South Carolina Law? ﬂ) fay
i

(b) any petitions in State or Federal Courts for habeas corpus or post-convictions relief?

(c) any petitions in the United States Supreme Court for certiorari other than petitions, if any, already s

in (77 ﬂ)‘
(d) any other petith:s. motions or applications in this or any other Court?
/

If you answered *‘yes’ to agy part of (11), list with respect to each petition, motion or application:

) /a
/

~

(a} the specific nature thereof:

.
|

M /A
[ !

iil.

iv.
(b) the name and location of the Court in which each was filed:
. ARY/23 .
i / nl/a -
i ' W/a .
iv. : / M /A
3

(c) the disposition thereof:
i ﬂ)/é\f ;
i L /a
i, _» 4 n)/a R
iv. / n ’ZA_

(d) the date of each such disposition:

i. ) /é 7
. d 0 /a :
i ‘ ! n)/a ) i
iv. F mh
(e) if known, citations of any written opinions or orders entered pursuant to each such disposition:

L 195/ Y ,
/ IU/A

il

L
i ' nJ [/3 ]
. n.)llg
Has any ground set forth in (9) been previously presented to this or any other Court, State or Federal, in any [

n)/f’t
N/
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(a) which grounds have heen presented:
o /o
i, ! A
. - / n_)]/A

(b) the proceedings in which each ground was raiscdv:

/A
J n)/A

1

.e
1.

iii.

/A
N, , }
15. If any ground set forth in*{9) has not previously been presented to any Court, State or Federal, set :
ground, and state concisely the reasons why such ground has not previously been presented: .-

(@ /A »
® - nJ//(Ar _ o
4 A

(©)
{6. Were you represented by an attorney at any time qu ing the course of:
samah E!Ql' Ly(k A

(a) your arraignment and plea?

(b) your trial. if any? Cam ma 1Y £
(¢) your sentencing? ___Cd_[b_ Jm—-bbﬁLszK

(d) your appeal, if any, from the judgment of conviction or the imposition of sentence?

/A

(¢) preparation, presentation or consideration of any petitions, motions or applications with respect to th:

viction, which you filed? ﬂ)‘ A

17. If you answered “'yes’’ 1o one or more parts of (16), list:

(a) the name and address of each attorney who represented you
~ n/Aa
| I w/a i
i. Y/
. "
T § m %ﬂ

u.

(b) the proceedings at which eachysuch attgrney represented yoy; -
i ¥ (amnlirg Dpr'lbpp %

iii.
18. State clearly the relief yoﬁ seck in filing this application.

L2 -T{/lb!

19. Are you now under sentence from a/;y other court that you have not challenged?

nJ /A
/




STATE OF SOUTH CAROLINA .
G ‘” VERIFICATION
County of feenilie

. “Beboy L‘um'or Moore 8 230787 being duly sworn

oath, depose and {g:( that { have subscr ib“? to the foregoing application; that | know the contents thereof;
cludes cvery ground known to me for vacating, setting aside or correcting the conviction and sentence attach
application; and that the matters and allegations therein set forth are true

A gd/éz/ Dlroee.

o

SWORN to and subscribed before me this

. 19

day of
{L.S.)

Notary Public

My Commission Expires:

S e

o

APPLICATION TO PROCEED WITHOUT PREPAYMENT
, OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L%ﬁmmMmﬁgswzv heceby apply for leav.
proceed in this actign without prepayment of fees or costs or security therefor. In support of my application [ decl

under penalty of perjury that the following facts are true:

(1) I am the applicant in this action and 1 believe 1 am entitled to redress.

(2) Because of my poverty I am unable to pay the costs of said proceeding or give security therefor.

Bully e

Applicanmt

SWORN or affirmed to and subscribed before me this
: Q0|0
'5 o) day of (\l&%\hk 19

PN ot ianady

l{Nc)mr,r Public

N Coo
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STATE OF SOUTH CAROLINA

_M E MORANDUM BRI EIF @F LAWT@ 5 UPPORT P C R. APP’MCATIGN

NOW COMES THE APPLICALT BOBSY 7. MOORE #33,797 REEORE
. THIS. HONGORABLE COURT, TN THE AROVE MEMDRANDUM BRIEF

OF LAY IN SUPPORT OF Hi5 P.C(R. APPLICATION THAT WAS FILED
OM AUG. 17, 2010, |

IM THE APPL[CAMTS ’P C.R, APPuc,moM THE APPLICANT GROUNDS
\W/AS, INEFFEC:IIVE AQS:S‘L‘A NCE OF C@UNS’E'L s INEFFECTIVE ASQST.
ANCE OF COUNSEL OF TNYOLUNTARY PuzA ; INEFFECTIVE

_ ASSISTANCE OF COUMSEL THAT PLEA Did NeT COMPLY WITH THE
STATE'S RULE OF cmthAgPRoCEDURES RULE 11 |

(i) THE TRIAL COUNSEL WhAs TNEFFECTIVE IN A NUMBEROUS OF WAYS |
S COUNSEL RELATIONSH(P WAS INCOMPETEN{.

£ O TALK TO COWSEL UMTIL. AFBEW DAYS

THE APPLI CANT AND HI

APPuCAuT D) NOT SE

C e THE EEFTecTENESS MADE THE PREPARATION ALD TH oaue&we:ss
FOR THE HEARING IN ADE@U{—\(EL‘L BECAVSE HAD THE TRLAL.

COUNSEL WEMT OYER THE FILE AND DISCUSSEDN IT WITH THE
APPLICAKT, THE COUNSEL WOULD HAVE SEEN ORI BEEN AWARE OF

THE STATEMEMTs GIVEN BY THE CO-DEFEMDAUTS , WHERE BiEY
BOTH ADMITT THEIR GUILT AN \WHERE BorH ADMITTIN G

).

TN THE COURTOF COMMON PLEAS

|
|
,
|
|

}'.
I

|

y
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THEIR GUILT AND THAT THEY Stow THE DEPUTIES THE PLACES
THEY STOLE THE COP‘PER BY GETTING 1N THE POLICE CAR

AFTER BEING ARRESTED Aub GOING OUT W ITH THE DNEPUTIES
OF THE GReAW|LLE CovtdNT SHERIFFS OFHCE To THE PLACES,

THE CO-DEFENDANT PAMELA K. COLE GAVE HER FRIST STATE —
MENT OM 94-22-2008 \(UHIcH SHE Tods ON TIMOTHY CHARLES
HeSTER (SEE PCR EXMIBIT W), |
THEN AFTER THE DEPUTIES ARRESTED TIMOTHY CHARLES HESTER ;

HE GAVE HIS STATEMENT ADMITTING HIS GUILT AND RODE W (TH
THE DEPUTIES SHOWING THEM PLACES WHERE HIM ,4;\/5 APPLI CAMT
STOLE COPPER. TIMOTHY CLIARLES HESTER TOLD E\/ERY“THIM&CSEE
PCR EXHIBITR).

THE DEPUTIES WENT BACK TO PAMELA K., COLE AD SHE ASMITTED
THAT SHE HAM ToLh THEM LIES, SO, SUE GAVE ANOTHER STATE -
MENT TO RUN COMMCISE WITH TIMOTHY CHARLES HESTER STAIEMENT
(5EE PR &XHBITE)). |

THE WHOLE TIME THESE STATEMENTS WAS BEING GLUEW. BY BOTH

OF THE € O-DEFENDAITS. WHO WAS | EAVIG THE TAIL RIDING
AROUD WITH THE DBPUTIES, THE APPLIC AT WAS STILL N JAIL

AMD NO BNE ASKED HIM HIS SIAE pF THE STORY, THEY PUT.
EVERY THING OM HIM | UNTIL HE GAVE HIS STATERMENT FREELY

AND TOLD EVERYTHING THUEY HAL SATA. MID I G A/mz/m/@
HE TOLD YHE TURTH (SEE PR EXHIBIT @),

THE TRIAL COUUSEL PRE PARATION AND THoR0U GHIIESS OF
THE CASE WAS IMNEFFECTIVE

(2)

3




P aMABE. THE

S ) | )

(2). DN THE SAME DAY THE HEARING WAS BEIUG CONDUCTED
& EPTEMBER 10,2009, THE APPLICANT TOLL THE COUN SEL
TLAT HE Db NOT FEEL THEY WAS. REALY 70 PROCEEN TO
RIAL. BECAUSE THEY WS MoT PRE PARED, THE COUKISEL
ToLb APPLICALT THAT CASEWAS OVER A YEAR OLA A&sd |

HE S0L/1¢/TOR 'S OFFICE V/AMTEA To GET IT OVER WiTH.

T
-

UubER SCCP RULE -2 SCOPE OF REPEESERTENION A-) N

BY A CLIENTS DECISIONS Lo CERMING
SEMTATION 1K A CRIMIN AL CASE, .

A,
4 LAVYER SHALL ABIDE
THE QBUECT/VE OF REPRE

. Aub ALSD TO A PLEA 70 BE EMTERED .

(B)., UNDER SCCP RULE 6.2 APPOINTED COVNSEL, AH
SAME DBLI GATIONS TO THE

APPOINTED L OUSEL HAS THE
CLIENT A4S A RETANED COUNSEL .~

AT THE HEARING AFTER THE EU/DERCE CLOSING THE CoUN/SEL
L, joricE OF APPEALY AS THE APPLICAKIT ASKED
S ol THE COURT TUHAT THE APPLICANT HAD

e A GRINST. -
THE APOLICAMT WAS CHARGED w1t PETIT LARCENY Aidh MALIEI0US
SUME CHARGES A ROE L0 DEFEMDAATS . g
APPLICAUT 15 A FRCak] AMERICALL VIHERE e RECIEVED A
(H4) PoURTER VEAR SEMTENCE AKP. BOTH OF HiS €O - DEFEIMANTS
ARE WHITE AMERICAL b e ReaEVED A (6 siX YERRS

~ RECIEYE THE SAME .

S FITENCE. ALL PARTIES SHALL HAVE
SrEdCE . AL HAD THE A cuarats, THE AT RO e

K MENDIENT PROUIBIT THIS TYPE OF 15 CRIMINATION

FalL 7o FILE
HER 70 FILE, 70
BEEM D/SCE/M/A/A

(3)




) | )

BECAUSE OF RACE, CoLog, or FPReyiOUS COUDITION OF
SERVITURE . '

THE (OONSEL. SHoULA HAVE FILEN & NOTICE OF APPEAL
AS SHE WAS ASKED BY THr RPPLICANT. WIHICH kmp///my
PREVETED THE APPLICAT FROM PRESERITING His CLAIMS
ADQUTELY UDER THE (GA™) FOURTEENTH AMEMDMENT
TRE Ytz STATE COMSTITUTIONS, THE APPLicaiir mysr
WA S MOT APGEATELY SAFEGUARDED, UNDER THE EousL
RIGHT PROTECTION CLAVSE: DUE PROCESS CLAUSE OF THE

 FOURTEENTH AMENBIENT,

THE APPLICANT WAS EUTITLED TO ADE GUATEAND ETFECTIVE
COUUSEL DURING HIS TRIAL AND THE PREPERAT IOM FIR

FHE TRIAL ITSELF, APPLICANT bID NOT RECIEVE SUBSTINTIAL
EQUALITY LEGAL ASSISTANCE AS REQUIRE BY IHE CoustIrumon,
' (3). INEFFECTVE ASSISTANCE OF COONSEL I THe THYOLUNTRY

PLEA . THE COUNSEL FAIL TO LISTEN TO THE APPLICAT UHEM THE
CRIAL JUDGE WAS CANVASSING THE GUILTY PLEA . THE APPLICAAT
REPT ASKIUG THE COUNSEL WHATI THE TUDEE MENT 0R \UHAT
THE JUDBE WAS SAYING [ THE Counlgl TOLA THE APPLICANT
:fugT To 5/&\/\\/&5” TO EACH Qdasrlou_ WHICH CAUSE THE
RIAL JURGE To FA(L TO ASCERTAIM THAT THE APOLICANT
GUITLY PLEA \WAS KNOWINGLY AN VOLUNTARY, THE RRIAL
RECORDS WILL SHow THE TRIAL JUDGE DIb NoT GIVE THE

APPLICAMT A FULL UNDERSTANMUG OF MY RIGHTS THAT T,
WAS ABOKDOING, P PLEA ks MOT VOLUNTRY,

4).
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THeSE FACTS sna‘b;.-)s TH

) N
g7 WE COONGEL PERT. MALE WAS

EVAILING PPOFFE S5 1ONAL NORMS
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6 S.E.2d.3+T 625
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CHERRY Vs, STATE 300 gc, ot V7,38
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SECOMLL\,/) TUE TRIAL COUKSEL'S DEF(CHENT

PRE JUDICED AND DISCRIMINATED THE APPLIC
¢ QUNSEL PERFORMANCE Hiad BERN ?ROFFESSrouAL AN THE

COUSEL LISTENER TO APPL[CANT, THE OUT COME AF THE
TRIAL WoULD Have REEH DIFFEREAT, cHER®Y 3oe S.C. at

17-18, 386 S:E. 2d at 625, |

PERVORMANMCE
ANT. TF TE

WS EXCLUSIVE PROCEDIRE

e MusT BE COMST (TUTTOIA L,

TUE TRIAL COUN cl. PROFORMAKCE WAS RELAU THE STANDARD
ve FILER A KoTICE OF APCEXL AFTER.

THE COULGEL SHouLD H-
AQPLIC AT TMEsRMEN HERTD APPEXL T, THE COUNSEL coulh -
HAVE VAITH D RAVINYHE prei , Coudsel REPRE SEMTATION WAS:

FAR FROM GUARANTEENING APPLICAMT ADQUATE REPRE-
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APOLIC AT SHOOLD Have RECIEVED EQUAL REPRESEITATION
FROM THE (OUNSEL JUST AS A PAID ATToR NEY SERVICE,

THE COUNSEL AFTER EXAMING THE APPLICAMT FILE AS
AN ADVOCATE'S EYE SHooLA Dive WENT To TRIAL AS
APPU CAT WARTER AOA FILE A RoT] o OF APPEAL
TO SHOLL FHE A S CRIMIMAT o]y AS A ADVOCATE, NOT
AS A DIS PASS (ONATE LEGAL MINA , TBUT, A5 A PA/A
LAWYER COMMITTED T6 THE REPRESENTATION OF 1S
CLIENT, THIS OBLICATION to & LITIGANT 14 4 ADVERSARY -
SYSTEM , AuD APPLICAUT WAS ENTITLED T Epuits v/
REPREQE/JTAT/ ad BY THLS COuRT APPOINTEN CounsEeL,
BECAUSE THIS 1S A ADVERSARYAL SYSTEX 6F JUsTICE.
THE coumnsel. INib Nor ho THE WORK OF Akl SMVOCLTE'S
LOOKING HARL TO GET TUSTICE FoR LIS CLieaT AS THE
cL/gm's Co- NEFEUDER RECIpES, SHE OLL LS KIARTEN
76 HELP THE SOLICITOR'S OFFICE CLEAR JHE BovKs /55/
ENTERING THE APPLICKT A5 4 GUILTY AR,

APPLI AT ASK FOR RTIME Cur 0f SeriTENE pebvorod
AS THE SAME TIME AS MHIS Com REFENMAUTS.
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X

PATE

)




-
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BOPEY T, MORE C/A No, 201D-CP- 23" G769
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IN THE COURT OF COMMON PLEAS
C.A.No. 2010-CP-23-6769

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Bobby Junior Moore,
S.C.D.C. No. 336787,

RETURN
v.
State of South Carolina,

Respondent.

)
)
)
)
)
)
)
Applicant, )
)
)
)
)
)
)
)

In response to the post-conviction relief application filed August 17, 2010, the
Respondent would show.this Court:

L

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to the Greenville County Clerk of Court’s orders of commitment. The Greenville
County Grand Jury indicted the Applicant at the July 2009 term of General Sessions for two (2)
counts each of malicious damage to real property for purpose of obtaining nonferroﬁs metal
(third property offense) (2008-GS-23-10085, -10087) and grand larceny (third property offense)
(2008-GS-23-10086, -10088). Caroline Horlbeck, Esquire represented the Applicant.

On 'September 10, 2009, the Applicant pled guilty as indicted. The Honorable G. Edward
Welmaker sentenced the Applicant to ten (10) years imprisonment for one count of malicious
damagé to real property for purpose of obtaining nonferrous metal (third property offense).’
Judge Welmaker then ordered the following sentences were to be consecutive to this first

sentence: ten (10) years suspended on service of four (4) years and five (5) years probation for

' 2008-GS-23-10085.
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one count of grand larceny (third property offense),” ten: (10) years suspended upon time-served
and the balance suspended durmg probation for the second.count of ’maliciou% damage to real
property for purpose of obtaining: nonferrous metal (third property offense), and ten (10) years
suspended upon time-served and the balance suspended during. probation for the second count of
grand larceny (third property offense).- The Applicant, therefore, received an active fourteen (14)
year sentence. The Applicant did not appeal. :;

Attached herewith and incorporated herein by reference aré the records of the Greenville
County Clerk of Court regarding the subject convictions, the Applicant’s records from the South
Carolina Department of Corrections, and the guilty plea trénsbript.

IL

In his appli-catidn for post-conviction relief the Appli_caixt alleges he is being held in
custody unlawfully for the following redsons: |

1. Ineffective assistance of otnsel;

a.. Failed to file a notice of appeal and raise the issue of

discrimination (that He received a 14-year sentence and his co-
defendant received a 6-year sentence).

2. Involuntary guilty plea
| .

The Respondent asseits the Appliéian't’s' allegation that his attorney was inefféctiye is
without merit. The Responderit asserts the Applicant’s a&ornéy rendered effective assistance
well within the standard of “reasonableriess' within professional norms” for a criminal defense
attorney. | |

Where ineffective-assistaﬁéé of counsel is é\ll’eg_ed as a ground for relief, the Applicant

must prove that “counsel’s coniduct so undermined the pfop_er fuhctioning of the adversarial

22008-GS-23-10086.




process that the trial cannot be rehed on as having produced a just result.” Strickland v.

Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,
442,334 S.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competepcé required in criminal cases. The courts presume counsel
“rendered adequate assistance and madé all.signiﬂcant decisions in the exercise of reasonable

professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must

overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386

S.E.2d 624, 625 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, the applicént must prove counsel’s performance was deficient. Under this prong, attorney
performance is measu;ed by its “reasonableness under prevailing pfoféssional norms.” Cherry v.

State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at

2065). Sécond, counsel’s deficient performance must have préjudiced the Applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been _different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A
reasonable probability is a jjr'obability sufficient to undermine confidence in the outcome of

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.

Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)).
The Respondent submits tﬁe’ Applicant cannot satisfy either requirement of the Strickland
v. Washington test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that canﬁot be coriciﬁsively refuted by the record. The Respondent requests an

4!
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evidentiary heaﬁﬁg to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305
S.E.2d 247, 248 (1983) (citing Norman v, Staté,'276 S.C. 278,277 S.E.2d 707 (1981)).
: ‘ . :
The Applicant’s assertion that his. guilty plea was involuhtary is without merit. In post-
conviction relief cases, an applicént asserting a constitutional viélaii_on must frame the issue as

one of ineffective assistance of céuﬁsei. See Al-Shabazz v. State, 338 S.C. 354, 363, 527 S.E.2d

742, 747 (1999) (citing Draﬂdh V. E‘vatt; 312 S.C. 4, 9, 430 S.E2d 517, 520 (1993)). An
Applicant who pleads guilty on the advice of counsel may collaterally attack. the plea only.by
showing that (1) counsel was .ihx‘leffcctivc and (2) there is a reasonable probability that but for
counsel’s errors, the Applicant would not have pléd guilty.and would have insisted on going to

trial. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417{419 (2001) (citatioﬁs omitted). - An

Applicant alleging his guilty plea was induced by ineffective assistance of counsel must prove

that counsel’s advice was not “within the range of competence demanded of attomeéys in criminal

casos.” Hill v. Lockhart, 474 US. 52, 56, 106 S. ct. 366, 369 (1985); Bérmett v. State, 371 S.C.
198, 204, 638 S.E.2d.673, 675 (2006). | o

To find a guilty plea is voluntarily and knowingly éntered into, the record must establish
the applicant Had a full und'e'rstandin.g of the ;:onsequénces of his plea and the charges against ‘

him. See Bovkin v. Alabama, 395 U'S. 238, 243-44, 89 S. Ct. 1709, 1712 (1969). In Boykin,

the United States Supreme Court held that before a.court can accept a guilty plea, a criminal
defendant must be advised of the-constitutional_rights he is waiving. I1d. at 243, 89 S. Ct. at

1712. Specifically, the accused must be aware of the privilege against self-incrimination, the

right to a jury trial, and the righ't-‘to confro'nf'dné’s accusers. Id. Moreover, a criminal defendant




entering a guilty plea “must be aware of the nature and crucial elements of the offense, the
maximum and any mandatory minimum penalty, and the nature of the constitutional rights being

waived.” Pittman v. State, 337 S.C. 597, 599, 524 S.E.2d 623, 624 (1999) (citation omitted). A

criminal defendant’s knowing and voluntary waiver of statutory or constitutional rights in a
guilty plea “must be established by a complete record, and may be accomplished by colloquy
between court and defendant, between court and defendant’s counsel, or both.” Roddy v. State,

3398S.C. 29, 34, 528 S.E.2d 418, 421 (2000) (citing State v. Ray, 310 S.C. 431, 437, 427 S.E.2d

171, 174 (1993)).

When determining issues relating to guilty pleas, the court will consider the entire record,

including the transcript of the guilty plea, and the evidence presented at the post-conviction relief

hearing. Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v. Lecke,
2828.C. 131, 318 S.E.2d 360 (19%4)). |

The Respondent submﬁs the record fully supbortls the knowing and voluntary nature of
the Applicant’s plea. However, alle'ga'tioné regardinig ineffective assistance of counsel and the
voluntariness of the plea"may: raise a question of fact that is not conclusively refuted by the
record. Accordingly, the Respondent requests an evidentiary hearing to fully resolve this issue.

See Sharper v. State, 279 S.C. at 265, 305 S.E.2d at 248 (1983).

V.
The Respondent denies édéh-a'l]e'gation not expressly admitted, qualified or explained.
VI

WHEREFORE, having made its Return, the Respondent requests that a hearing be held

and counsel appointed to represent the Applicant.
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PROCEEDINGS

THE COURT: Yes, ma'am, Ms. Ratigan.
MS. RATIGAN: Thank you, Your Honor.
May it please the Court.

This is the case of Bobby Moore v. the State of South

Carolina. The docket number is 2010-CP-23-6769. I'll
read his record into -- or I'll read the procedural
history into the record, but the sentencing is slightly
complicated. So I will refer Your Honor to my return in
which I kind of laid it out.

Mr. Moore was indicted for two counts of malicious
injury to real property for the purpose of obtaining
nonferrous metal that was a third property offense, and
two counts of grand larceny. Again, that qualified as a
third property offense. He was represented on these
charges by Ms. Horlbeck.

On September 10th, 2009, he pled guilty to these
charges before Judge Welmaker. He received a 10-year
sentence for one count of malicious damage to real
property for the purpose of obtaining nonferrous metals.
And then he had -- the remaining sentences were
consecutive to that sentence. He received 10 years
suspended on the service of four years, and five years
probation for one count of grand larceny. 10 years

suspended upon time served, and the balance suspended
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during probation for the second count of malicious damage
to real property for the purpose of obtaining nonferrous
metals. Aﬁd 10 years suspended on time served, and the
balance suspended during probation for the second count of
grand larceny. At the end of the day, he received an
active 1l4-year sentence, Your Honor, and, again, some
probation to hang out after the end of that.

Mr. Moore did not file>an appeal. He did file his
applicétion in a timely manner. So we're ready to
proceed.

THE COURT: Mr. Mussetto.

MR. MUSSETTO: Judge, at this time, we call
Mr. Moore.

THE CLERK: Step around to the Bible, please.

Place your left hand on the Bible and raise your
right hand.

WHEREUPON,
BOBBY JUNIOR MOORE,
after first having been duly sworn, testified as follows:

THE CLERK: Thank you. |

You may be séated.

Mr. Nelson tsic], please state youf full name fbr the
record.

THE WITNESS: Bobby Junior Méore.

THE CLERK: ©Oh, I'm so sorry, Mr. Moore. I'm sorry.
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5
DIRECT EXAMINATION
BY MR. MUSSETTO:
Q Mr. Moore, did you and I meet this morning?
A Yes, sir.
Q And did you tell me that you were on certain
medications?
A Yeah.
Q And did you tell me that those medications, when you
take them effect, your eyesight in the morning?
A Yeah.
0 Do the medications that you take cause you to have

any difficulty understanding gquestions that are asked of

you?
A Sometimes, like when I first wake up.
Q Are you having any difficulty now understanding the

questions I'm asking of you?

A No.

Q Are you having trouble formulating responses to my
guestions?

A No.

Q Are you prepared to proceed today?

A Yeah.

Q Okay. Going back to this case that we're here today

to talk about. Are you alleging that Ms. Horlbeck was an

ineffective lawyer during your case?
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A Yes.
0 And on what grounds was she ineffective?
A On certain things that were said during the trial. I

was wanting to say things, but didn't get'a chance to.

0 Now, was this a trial, or was this a guilty plea?
A It was a guilty plea.
Q Okay. Now, let's jump back. What were you

originally charged with in this case?

A Grand larceny.

Q What else?

A Malicious damage and conspiracy.

Q How many charges were you charged with?

A 121.

Q And was Ms. Horlbeck your trial counsel from the very

beginning of these charges?
A Yes, sir.
0 Okay. At what point did you start meeting with

Ms. Horlbeck to talk about your case?

A She came to the jail.

Q Okay. Did she ever speak with you about a plea
offer?

A That morning.

0 What morning?

A When the plea .was offered to me and I went to court.

0 Before that time, had you spoken with her about your
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plea offer?

A Yeah -- no. It wasn't about a plea offer. It was --
she came to see me to tell me what the Solicitor was going
to give me.

Q And approximately how many days, or weeks, or months
was that before you, actually, pled?

A I think two, maybe three times.

0 So you met with her two or maybe three times before
you, actually, pled and talked about what the Solicitor
was going to recommend?

A Yeah. I met with her. But when the plea was,
actually, offered to me, I only met her one time. And
that was in the holéing cell here at the courthouse.

o] Okay. And what did you understand that plea to be?
A That I would get around the same sentence that my

co-defendant got.

Q And who was your co-defendant?

A Pamela Cole.

Q And what did she receive?

A 10 years, suspended to six.

Q And that's what you understood that you were going to

get as well?

A Yeah.

Q Did Ms. Horlbeck tell you that that's what you were

going to get?
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A She didn't say that I would get six years. She said

that it would be around that figure of six.

Q And what did you end up getting in this case?
A 40 years.

0 407

A Yes, with a suspended sentence.

I'm sorry. Can you repeat that?

= ©

I got 40 years suspended down to —- well, I got a 10
that was dismissed, anothef 10 that was dismissed, and one
that was suspended down to four, and a 10-year sentence.

Q . During your plea, did you have any questions
regarding what the Judge was asking you?

A Yes, sir.

Q Did you express your concefns with Ms. Horlbeck
during that plea?

A I tried.

Q What did you do?

A I tried to say certain things. And she told me just

" "

to say, "yes," or just say, "no.

Q And did you do that?
A Yeah. I followed her instructions.
Q Did you ever say that you understood things that you

in actuality did not understand?

A Yeah. I mean, I said what she told me to say, "yes

or no.
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0 At your plea, how did the State present their
recommendation?
A I'm not really understanding what you're asking me.

Q At your plea, what did the Prosecutor tell the Judge
regarding what your offer was going to be?

A I'm confused here. I'm not understanding the
question you're asking me.

Q At your plea, did the Prosecutor tell the Judge that

they were making a recommendation?

A Yeah.
0 And what was that recommendation?
A That it was to be 10 years on everything.

0 Okay. Did you ever ask Ms. Horlbeck during your plea

to stop the plea because you didn't understand what you
were responding to?

A Yeah. I was just told that it's easier to say "yes"
or "no" when I got to a question that I didn't really
understand.

Q Did the Judge ask you whether you were telling the

truth that morning?

A Yes, sir.

Q What did you respond?

A I told the truth.

0 You were ~- you told the truth?
A Yeah.
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Q Did you answer questions that you really didn't know
how to énswer?

A Yeah. Some of them'was -- I didn't know -- I didn't
really know, just like the question tﬁat you asked me just
a few minutes ago, I didn't understand it. Yes, I was
trying to. But I was just toid to say "yes" or,"no."

Q Would you have pled guilty knowing that you would

- have got a higher sentence than your co-defendant

received?

A Probably not.

0 Would you have pled guilty if you had got the same
sentence as your co-defendant received?

A Yes, sir.

0 And, specifically, you're alleging that Ms. Horlbeck
was ineffective'during your plea?

A Yes, sir.

Q And that she did -not adequately explain to you
certain aspects of your plea?

A Yes, sir.

Q Is there anything élse that you'd like to tell the
Judge regarding this situation? |

A There were certain things said that weren't true.
Like my co-defendant, they talked about my co-defendant.
And it waé stated that my co-defendant didn't have a

record, and the reason why they -- that's the reason why I
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was getting a different sentence from her. And every time
that I have been arrested, she's been arrested.
Q Was that true?
A Yes. I mean, they didn't -- the Solicitor got up and
said that she didn't have a record, she does. I even took
time out to explain this to my attorney, Horlbeck.
0 And did Ms. Horlbeck make any objections regarding
the Prosecutor's statement?
A No.
Q Do you feel that contributed to the ineffective
assistance of counsel?
A Yeah.

MR. MUSSETTO: No further questions.

THE COURT: Cross-examination.

MS. RATIGAN: Thank you, Your Honor.

CROSS-EXAMINATION

BY MS. RATIGAN:
Q So you stated you had two or three meetings with
Ms. Horlbeck; is that correct?

A Yes, ma'am.

0 And you reviewed with her all the State's evidence
against you, all of your charges?

A Yes, ma'am.

Q And you told her kind of your story about what

happened?
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A Yes, ma'am.

0 Did she ever come to you with a 20-year offer from
the State? Do yéu remember?

A She came to me with a sheet of paper that had nine
charges on it. And she told me that there was 20 years on
each one of them.

Q And you didn't want to take that offer?

A I didn't take the offer because all the chafges she
brought to me were charges that were bogus, because I
didn't do them.

Q And you had something around 150 warrants against
you, would that be fair to say?

A No. That's not correct.

Q Okay. How many warrants did you have against you?

Do you remember?

A I had 121.

0 Okay. And did she -- did your attorney tell you that
in exchange for pleading guilty, a lot of these warrants
would be dismissed?

A Yes, ma'am.

Q And did Ms. Horlbeck tell you the minimum and maximum
sentences you could get on each of these charges you pled
guilty to?

A She told me 20. And it's not -- the maximum is 10.

Q Okay. ©So you're stating that she told the incorrect
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maximum statement -- I mean, maximum charge?

A No. She never -- she said she had a good feeling
about -- when we came in this courtroom, that she had a
good feeling when we come in here.

0 Did she ever promise you a certain sentence that
you'd receive if you pled guilty?

A She promised me that morning that I would get real
close to my co-defendant -- or what my co-defendant got.
Q And your testimony is that there were some errors
during the plea, and you talked to -- you tried to get
Ms. Horlbeck to object to them and she wouldn't do it?
A Well, there was an error in it. And I talked to her

about it. And when we got in court, she went and got it

amended.

Q And what was that error that you're talking about?

A Huh?

Q What is the error that you're talking about?

A One of the papers had -- that was printed up, it was

wrong. It said I had did two grand larcenies and two
malicious damages, and it wasn't -- 1t was just one.

Q Okay. And that was corrected before you went to the
plea?

A It was corrected right in the courtroom.

Q Okay. And what other errors were made during the

plea? The thing about your co-defendant's prior record,
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that was an error?
A Yeah.
Q Was there anything else?
A Huh?
0 Was there any other errors that she shéuld have
objected to during the plea?
A No.
Q Okay. And, at one point, you said you asked her to

stop the plea. Why did you want her to stop the‘plea?
A Well, when they started talking about my
co-defendant, that's when I wanted to stop. It's é&ven in
my transcript where the Judge asked me does he see some
hesitancy in me. |

MS. RATIGAN: Okay. That's all I have, Your Honor.

THE COURT: Redirect?

MR. MUSSETTO: No further éuestions.

THE COURT: Thank you, Mr. Moore.

MR. MUSSETTO: I would call Ms. Horlbeck.

THE CLERK: Raise your right hand and place your left
hand on the Bible.
WHEREUPON,

CAROLINE HORLBECK,
after first having been duly sworn, testified as follows:
THE CLERK: Thank you.

You may be seated.
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Please state your full name for the record.

THE WITNESS: Caroline Horlbeck.

DIRECT EXAMINATION

BY MR. MUSSETTO:

Q Good morning, Ms. Horlbeck.

A Good morning.

Q Did you represent Mr. Moore in this case?
A I did.

0 And do you know when you
retained or appointed on this
A Mr. Moore was originally

simple burglary -- possession

were approximately first
case?
arrested on a —-- just a

of burglary tools in April

of 2008. And I believe he made bond.b And it was sometime

after that that he got the additional charges that we're

talking about today.

Q - And did you, also, take his case on those charges as

well?

A I was appointed to represent him on the charges that

he pled to, yes, and the other charges -- the other

hundred charges that were dismissed eventually.

0 Do you know approximately what time in the case you

received or started plea negotiations?

A I received a plea offer from the State for -- it was

on offer -- actually, it was an offer that he plead to 10

of the charges, and the rest would be dismissed. And the
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offer is dated January the 20th, 2009. The original
recommendation was 20 years.

I have a note in -- that's when plea negotiations
began. And on May the 18th, 2009, I've got a note in my
file that the Solicitor's Office was willing to recommend
15 years.

Q And do you remember or have it in your notes when you
first began meeting with Mr. Moore to discuss these plea
negotiations?

A I —— let's see. I met with him in March of 2009, to
review the offer and discovery.

Q Do you remember -- or do you know approximately how

many times you met with him before his actual plea?

A Yes. I met with him in March of 2009, April of 2009,

May the 18th, 2009. I met with him again on August the
6th of 2009, August the 7th of 2009, August the 17th of
2009, September the 9th of 2009, and September the

10th.

Q . -And did you ~- at any of these meetings, did you tell

him what the Judge would be asking him at the plea

hearing?
A Yes. I always go over that. If the client tells me
he wants to plead -- he or -she wants to plead guilty and

we're at the point where we're signing sentencing sheets,

I always review what the Judge will ask..
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0 Did Mr. Moore tell you that he wanted to plead guilty
in this case?

A Yes, he did. He got himself on the trial docket. So
he was, actually, scheduled for trial on the 10th of
September. And he had made the decision that he wanted to
plead guilty.

0 And who did he plead guilty in front of?

A Judge Welmaker.

Q Okay. During the course of the plea, did he tell you
or whisper to you that he had any hesitation regarding the
questions he was being asked by the Judge?

A No.

Q At any point, did he ask you to stop the plea --

A No.

Q -— because he did not understand?

A No. I don't believe so.

Q And in your understanding -- scratch that.

What was the maximum that he could have received at
this plea?
A Let's see. I believe they were all enhancements,
third property offense enhancements. So I think the
maximum would have been 40 years, if everything had been
run consecutive.
0 and did you tell him what the maximum was?

A Yes, sir.
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o} Do you remember doing that in court that morning, or
was it at a previous meeting?
A I don't have a specific recollection. But my
practice is to meet with them way before the plea. So I
believe I would have told him that -- given the number of
times I met with him, I believe I would have toid him that
way in advance of him appearing in court to plead guilty.
Because I -- since he was scheduled for trial and was
someone that told me he wanﬁed a trial, I would have made
sure that he knew exactly what he was facing before he
pled guilty.
0 What did the Prosecutor present to the trial ([sic] as
what the negotiation was?
A At the point -- because we were on the trial docket,
I don't believe there was a recommendation at that point,
because the case had been scheduled for trial. And, in my
experience, the Solicitor's Office ceases negotiations
once a case has been put on the trial docket. So, at that
point, I don't believe there was a recommendation.
0 Did you ever tell him that he would be getting what
his co-defendant received?
A No. I never make promises about a sentence -- any
sentence that a client could receive.
Q Were you familiar with what his co-defendant

received?
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A Yes.
0 Did you ever tell Mr. Moore to say "yes" or "no" to
guestions that the Judge was asking during the plea?
A I don't tell them how to answer questions. And he --
there's ample -- he -- from Page 22 to Page 24, he did a
fair amount of discussion with the Court. So he had --
and I wasn't over there kicking him telling him to be
guiet either.

MR. MUSSETTO: No further questions.

THE COURT: Ms. Ratigan.

MS. RATIGAN: Thank you, Your Honor.

CROSS-EXAMINATION

BY MS. RATIGAN:

Q So your testimony is you had numerous meetings with
your client?

A Yes.

0 And did you file the Brady Rule 5 motions?

A Yes, I did.

Q Did you receive those materials from the State?

A I did.

Q Did you review those materials with your client?

A I did.

Q And Mr. Moore has testified he had over 120 warrants.

Does that sound accurate?

A Yes.
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Q And you testified there was a January 20th, 2009,

plea offer for 20 years. Did you convey that to your

client?
A I did.
Q Did he reject it out of hand, or did he have some

time to think about it?
A That one, he -- both. I would say the answer to that
is both. He did not like that offer. And he, actually,
counter offered eight to 10 years. And I took that
counter offer back to the State. That would have been on
May the 18th.

So he had a good -- May the 18th, 2009, and between
that date and the date he, actually, pled, he had what I
considered plenty of time to consider his options.
Because I had just -- I wrote in here that if he's not
guilty, I told him his option was a trial. And I,
specifically, wrote in here I stressed to him that I could

not promise a specific sentence on what a judge would do.

Q So he countered eight to 10 years on May 18th?
A He did.
Q And you testified that you received a 15-year offer

from the State on May 18th. Was that the counter to his

counter?
A Yes.

Q ‘Okay.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

A And I, actually, have another note on May the 18th,
that he told me he wanted more time to consider that
offer. 1 explained that all the offers and negotiations
on his case would cease once his case was scheduled for
trial.

0 So you told him all offers were off the table once it
was put on the docket?

A Yes. I always warn people that once that date
passes, if you haven't indicated what you want to do, or
told me you want to plea, or sign up, then your case

will be scheduled for trial and all negotiations will

end.

0 When did he inform you that he wanted to go ahead and
plead guilty. Was it the day of the plea? Was it maybe
the day before? Do you recall?

A I don't have a specific note. I think it would have
been sometime within -- generally, you have two weeks from
the publishing of the trial docket to the date of your
trial. So I would -- I don't have a specific.
recollection. But I would think it would be somewhere
within the several weeks prior to his trial date.

Q Did you have adequate time -- after he decided he
wanted to plead, did you have adequate time to prepare him
for the plea process?

A Yes.
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Q Did you advise him that, at that point, there were
absolutely no sentence recommendatipns from the State?

A Yes, I did.

0 - Did you'advise him the State agreed to dismiss almost
all of his pending>warrants if he decided to plead?

A Yes. ‘

0 And by the time he pled guilty, his co~defendants had
already pled; 'is that correct?

A That's correct.

Q Did youfever tell Mr. Moore that he would get real

close to what his co-defendants received?

A No. |

Q But you went ahead and }ou asked for six years anyway
just to see what.you could get.. Would that be fair to
saY?

A Yes. That's what Mr. Moore wanted me to ask for.

And I will ask for whatever the client wants me'to ask
for, and I did.

Q. ‘Mr. Moore has stated that his.co-defendant, in fact,

had a record. Is that something you were aware of at the

time of the plea?

A My understanding is the co-defendant -~ there were a

number of co-defendants. And my understanding was that
Pamela Cole didn't have a prior record at the time that

she pled guilty. And she, certainly, didn't have any
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third property offenses. It was Pamela Cole. And, also,
Arthur Gray was another co-defendant who did not have any
prior record. And those were the two that got the best
sentences.

0 And did you explain to Mr. Moore that he was in a bit

of a different position because these were third proper

offenses?

A Yes, I did. And the State, also, put that on the
record during his guilty plea on Page 19, Line 14 -- Lines
14 through 23 -- actually, Lines 14 -- Page 19, Line 14 to

Page 20, Line 3. And so the State laid it out very well
during -- to Mr. Moore's detriment, the State laid it out
very well, the co-defendants, their records, and why the
co-defendants received the sentences they received.
0 And what the State laid out, does that comport with
what you had advised your client?
A Yes.

MS. RATIGAN: That's all I have, Your Honor.

MR. MUSSETTO: Nothing further, Judge.

THE COURT: All right. Thank you.

Any further evidence, Mr. Mussetto?

MR. MUSSETTO: Nothing else, Judge.

THE COURT: Ms. Ratigan?

MS. RATIGAN: No, Your Honor.

We'd rest on the record and the testimony.
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THE COURT: Okay. I'll review the petition in light
of what I've heard today.
Thank you for your presentations.

****************END OE" TRANSCRIPT OE‘ RECORD***************
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IN THE COURT OF COMMON PLEAS
C.A. No.: 2010-CP-23-6769

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Bobby Junior Moore,
S.C.D.C. No. 336787,

ORDER OF DISMISSAL .
2 o
State of South Carolina, “
N
Respondent.

)

)

)

)

)

)

)

Applicant, )
, )
)

)

)

)

)

)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed August 17, 2010. The Respondent made its return on December 20, 2010. An
evidentiary hearing into the matter was convened on February 29, 2012 at the Greenville County
Cqurthouse. The Applicant was present at the hearing and represented by John M. Mussetto,
Esquire. Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General
represented the Respondent.

The Applicant testified on his own behalf at the PCR hearivng. Also testifying was the
Applicant’s plea counsel, Caroliﬁe Horlbeck, Esquire. The Court had before it the guilty plea
transcript, the records of the Greenville County Clerk of Court, the Appli_cant’s records from the
South Carolina Department of Corrections, the PCR application, and the Respondent’s return.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections. The
Applicant was indicted at the July 2009 term of the Greenville County Grand Jury for two (2)
counts each of malicious damage to real property for purpose of obtaining nonferrous metal

(third property offense) (2008-GS-23-10085, -10087) and grand larceny (third property offense)

1
i




(2008-GS-23-10086, -10088). He was represented by Caroline Horlbeck, Esquire.

On September 10, 2009, the Applicant pled guilty. The Honorable G. Edward Welmaker
sentenced the Applicant to ten (10) years imprisonment for one count of malicious damage to
real property for purpose of obtaining nonferrous metal (third property offense).! Judge
Welmaker ordered the following sentences were to be consecutive to the first sentence: ten (10)
years suspended on service of four (4) years and five (5) years probation for one count of grand
larceny (third property offense),2 ten (10) years suspended upon time-served and the balance
suspended during probation for the second count of malicious damage to real property for
purpose of obtaining nonferrous metal (third property offense), and tén (10) years suspended
upon time-served and the balance suspended during probation for the second count of grand
larceny (third property offense). The Applicant did not appeal.

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the
following reasons:

L. Ineffective assistance of counsel;

a. Failed to file a notice of appeal and raise the issue of
discrimination (that he received a 14-year sentence and his co-
defendant received a 6-year sentence).

2. Involuntary guilty plea.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the

opportunity to observe each witness who testified at the hearing, and to closely pass upon their

' 2008-GS-23-10085.
% 2008-GS-23-10086.

2
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credibility. This Court has weighed the testimony accordingly.
Set forth below are the relevant findings of fact and conclusions of law as required by
S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel/Involuntary Guilty Plea

The Applicant alleges his guilty plea was involuntéry and he received ineffective

assistance of counsel. In a PCR action; “[t}he burden of proof is on the applicant to prove his

allegations by a preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d
172, 174 (2002).

For an_applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably efféctive assistance under
prevailing professional norms, and (2) that he was prejudiced by his éounsel’; ‘ineffective
performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.
State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). When there has been a guilty plea, the
applicant must prove that counsel’s representation was below the standard of reasonableness and
that, but for counsel’s unprofessional errors, there is a reasonable proba_bility that he would not

have pled guilty and would have insisted 6n going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59,

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).

To be khowing_and voluntary, a plea must be entered with a full understanding of the

charges and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Cu

1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392 (1991). When

determining issues relating to guilty pleas, the court will consider the entire record, including the
transcript of the guilty plea, and the evidence presented at the post-conviction relief hearing.

Anderson v. State, 342 S.C.' 54, 57, 535 S.E.2d 649, 657 (2000).

e




The Applicant stated he had over one hundred pending charges. The Applicant stated he
had two or three meetings with plea counsel and that they reviewed the State’s evidence and his
version of events. The Applicant stated there was a plea offer for nine (9) charges and a twenty |
(20) year recommendation, but that he rejected the offer because they were “bogus charges.”
The Applicant stated that, on the day before the plea hearing, plea counsel told him he would
receive a sentence similar to what his co-defendant had received (a six year active sentence).
The Applicant confirmed 121 warrants were dismissed by the State as a result of his guilty plea
but stated he “probably” would not have pled guilty if he had known he would not receive the
same sentence as his co-defendant.

Plea counsel testified the Applicant had over 120 warrants. Plea counsel testified she
filed discovery motions and reviewed the discovery materials with the Applicant. Plea counsel
testified the State made a plea offer in January 2009 for the Applicant to plead guilty to ten (10)
charges (with the other charges being dismissed) in exchange for a twenty (20) year sentence.
Plea counsel testified the Applicant rejected this offer and counter-offered for an eight to ten year
sentence. Plea counsel testified the State responded with a fifteen (15) year plea offer in May
2009 but that the offer expired when the case was placed on the trial docket. Plea counsel
testified she never told the Applicant he would receive a similar sentence as his co-defendant
because the Applicant’s charges were third property offenses. Plea counsel testified she advised
the Applicant when he pled guilty that he would plead without a recommendation but that the

State would dismiss the rest of his charges.

Regarding the Applicant’s claims of ineffective assistance of counsel, this Court finds the
Applicant has failed to meet his burden of proof. This Court finds the Applicant’s testimony is

not credible, while also finding plea counsel’s testimony is credible. This Court further finds

‘
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plea counsel adequately conferred with the Applicant; conducted a proper investigation, and was
thoroughly competent in his representation. -

The Applicant admitted to the plea judge both that he was guilty and that the facts recited
by the solicitor were true. (Plea transcript, p. 11; p. 15). The Applicant also told the plea judge
that he understood the trial rights he was waiving in pleading guilty and was satisfied with
counsel. (Plea transcript, pp. 11-12).

This Court finds the Applicant failed to meet his burden of proving plea counsel
misadvised him about the sentence he would receive. Plea counsel testified she told the
Applicant he was pleading guilty without a recommendation and advised him of the possible
sentences he could receive, as these were third property offenses. Plea counsel testified she did
not tell the Applicant he could receive a sentence similar to his co-defendant. This Court finds
plea counsel’s testimony is credible. This Court notes the Applicant was advised of the
maximum sentences he could receive during the plea colloquy, as well as the fact that the
charges were third property offenses. (Plea transcript, p. 14; pp. 19-20). While plea counsel
asked for a six (6) year sentence, it was also stated at the plea hearing that the Applicant was
pleading guilty without a sentence recommendation. (Plea transcript, p. 13; p. 18). The
Applicant failed to meet his burden of proving he was misadvised aboﬁt his potential sentence.

See Holden v. State, 393 S.C. 565, 575, 713 S.E.2d 611, 616 (2011) (finding “any alleged

deficiency in plea counsel’s representation was cured by the plea colloquy”); Bumett v. State,

352 S.C. 589, 593-94, 576 S.E.2d 144, 246 (2003).
This Court notes the Applicant’s allegation in his PCR application that plea counsel did
not file an appeal this case. This Court finds the Applicant failed to meet his burden of proving

plea counsel should have filed a notice of appeal. Plea counsel has a constitutionally imposed

frrt




duty to consult with the defendant about an appeal only when there is reason to think either: (1)
that a rational defendant would want to appeal or (2) that this defendant reasonably demonstrated

to counsel that he was interested in appealing. Roe v. Flores-Ortega, 528 U.S. 470, 480, 120 S.

Ct. 1029, 1036 (2000). The Applicant made a clear, informed choice to plead guilty that day.

See Boykin v. Alabama, 395 U.S. at 243-44, 89 S. Ct. at 1712. The Applicant did not indicate at

any point that he was doing so because he believed he would receive a six (6) year sentence.
Based on the thorough and complete guilty plea colloquy, it is unlikely a rational defendant
would have wanted to appeal. See Flores-Ortega, 528 U.S. at 480, 120 S. Ct. at 1036.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that plea counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that plea counsel committed either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by plea counsel’s performance.

This Court concludes the Applicant has not met his burden of proving counsel failed to
render reasonably effective assistance. This Court also concludes the Applicant has failed to
meet his burden of proving his guilty plea was not knowing and voluntary. See Frasier v. State,
351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any evidence regarding such allegations. Accordingly, this Court finds the Applicant
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they

6
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are hereby denied and dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
established' any constitutional violations or deprivati‘ons before or during his guilty plea and
sentencing proceedings. Counsel was not deficient in any manner and the Applicant was not
prejudiced by counsel’s representation. Furthermore, the Applicant’s guilty- plea was entered
knowingly and voluntarily within the mandates of Boykin. Therefore, this PCR application must
be denied and dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate procedures to follow after notice of intent to appeal has been timely'filed.

IT IS THEREFORE ORDERED: |

1. That the application for post-conviction relief is denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respohdent.

¢ T
AND IT IS SO ORDERED this ZT/ ﬁy of T N ,2012.

o fru -

D. Garrison Hill
Presiding Judge
Thirteenth Judicial Circuit

&Aww'/é -, South Carolina.




STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) MALICIOUS DAMAGE TO REAL PROPERTY FOR PURPOSE OF

" COUNTY OF GREENVILLE ) OBTAINING NONFERROUS METALS
: (I'HIRD PROPERTY OFFENSE)

At a Court of General Sessions, convened on JuL 2 8 2009 the Grand Jurors of Greenville

- County present upon their oath:

Ata Court of General Sessions, convened on

the Grand lury of Greenville County present
upon their oath: '
That BOBBY MOORE did in Greenville County, on or about 21st day of September, 2008, having preﬁously

been convicted of at least two (2) offenses for which the term of imprisonment is contingent upon the value of the

property involved willtully and maliciously cut, mutilate, deface, or oﬁ@sc injure the real property, fixtures,
- 90,5
and/or improvements of BANK OF TRAVIILERS REST, to wit: tws air conditioning units, the value of which is

in excess of One Thousand Dotlars, for the purpose of obtain\ng nonferrous metals. This is in violation of § 16-

110523 and §16-1-57 of the South Carolina Code of Laws (1976} as amended.

'Against the peace and dignity of the State, and contrary to the statute in such made and provided,
AT

SOLICITOR



WITNESSES i(’
. < \f
. Bredy Mashak

Greenvile County Sheiffs Office

0912472008

ARREST WARRANT NUMBER
1518171 '

AGTION OF GRAND JURY

TRUE BILL

- ' - -
%Cﬁ { - Cwm
FORTHIAN BRAMD JUity
Foreperson of Grand Jury

VERDICT

Foreperson of Petir Jury Date:

DOCKET NO. 2008-63-23-010085

The State of South Carohna
\/ County of Grasnville

COURT OF GENERAL SESSIONS

July  reruancg

F-l007 THE STATE

BOBBY MOCRE

Indictment for
3325
V2867
MALICIOUS DAMAGE TO REAL PROPERTY
FOR PURPOSE OF OBTAINING NONFERROUS
METALS

(THIRD PROPERTY OFFENSE}
VIOLATION § 16-11-0523
§ 16-1-0057

8



STATE OF SOUTH CAROLINA ) _ INDICTMENT FOR
- GRAND LARCENY

COUNTY OF GREENVILLE )

At a Count of General Sessions, convened on JULZ28 2008 The Grand Jurors of Greenville

County present upon their oath:

That BOBBY MOORE did in Greenville County, on or about the 215t day of September, 2008, having previously
been convicted of at least two (2) offenses for which the term of imprisonment is contingent upon the value of the
properly involved felnniousl} take and carry away the personal property of BANK OF TRAVELERS REST of
the value of more than One Thousand Dollars, deseribéd as follows: copper parts, with intent to deprive the owner

permanently of such property. This is iu violation of §16-13-30 and §16-1-57 of the South Carolina Code of

Laws (1976) as amended. .

Against the peace and dignity of the State, and contrary 1o the statute in such case made and provided.

[y

S lS SOUICITOR -




WITNESSES

Brady Mashak
Greenville County Sherlffs Office
08/21¢2008

ARREST WARRANT NUMBER
1618169

AGTION OF GRAND JURY

%7 r %U BILL

FOREMAN GRAND JURY
Foreperson of Grand Jury

VERDICT

Eoreperson of Petit Jury

Date:

DOCKETNO. 2008-GS-23-010086
' JA

The State of South Carolina
County of Greenville
v4 o
COURT OF GENERAL SESSIONS
/ July TERM 2008
9-t007 » THE STATE
v
PLEAD ol vs.
BOBBY MOORE
: Indictment for
0478
260"
GRAND LARCENY
{THIRD PROPERTY OFFENSE)
VIOLATION § 16-13-0030

§ 16-1-0057




STATE OF SOUTH CAROLINA ) : INDICTMENTFOR .
’ ‘ ) MALICIQUS DAMAGE TO REAL PROPERTY FOR PURPQOSE OF
COUNTY OF GREENVILLE ) OBTAINING NONFERROUS METALS
' (THIRD PROPERTY OFFENSE)

At a Court of General Sessions, convened on ‘ JuL 28 2009 the Grand Jurors of Greenville
~ County present upon their oath:

At a Court of General Sessions, convened on the Grand Jury of Greenville County present

upon their oath:

That BOBBY MOORE did in Greenville County, on or about 21st day of September, 2008, having previously
been convicted of at least two {.ZJ offenses for which the term of imprisonment is contingent upon the value of the
p?opcﬂy involved willfully and maliciously cut, mutilate, deface, or otherwise injure t.i;ae real property, fixtures,
and/or impravements of AVIDITY REALTY AND/OR GRANDSOUTH BANK, to wit; two alr conditioning
units, the value of which is in excess of One Thousand Dollars, for the purposc of obiaining nonferrous metals.

This is in violation of § 16-11-0523 and §16-1-57 of the South Carolina Code of Laws {1976) gs amended.

. Against the peaée and dignity of the State, and contrary to the statute in such ch.
T - o e ) o C‘b - SOLICITOR -~ — - o




WITNESSES

Brady Mashak (\TV\/\

Greenville County Sheriffs Office

0972172008

ARREST WARRANT NUMBER
1518170

ACTION OF GRAND JURY

%,«c P, HE BILL.

FORTHAN GRAND JURY
Forepersan of Grand Jury

VERDICY

Foreperson of Petif Jury Date:

DOCKET NO. 2008-GS-23-010087
JJA
The State of South Carolina

_ / , County of Greenvills
\ . :
COURT OF GENERAL SESSIONS
/ | Juw TERM 2008
¢-10-09 o THESTATE
g ’
¥s.
BOBBY MOORE
Indictment for
3325
ASOF

MALICIOUS DAMAGE TO REAL PROPERTY
FOR PURPOSE OF OBTAINING NONFERRQUS
 METALS
(THIRD PROPERTY OFFENSE)
VIOLATION § 16-11-0523 '
§ 16-1-0067




STATE OF SOUTH CAROLINA ) INDICTMENT FOR
)] GRAND LARCENY
COUNTY OF GREENVILLE ) :
Ata Court of General Sessions, convened on YL 28 2009 The Grand Jurors of Greenville

County present upon their oath:

‘That BOBBY MOORI did in Greenville County, on or about the 21st day ol September, 2008, having previously

been convicted of at least two (2) offenses for which the term of imprisonment is contingent upon the value of the

property Involved felonfously take and carry away the personal property of AVIDITY REALTY AND/OR
GRANDSOUTH BANK of the value of more than One Thousand Dollars, described as follows: copper parts,
with intent to deprive the owner permanently of such property. This is in violation of §16-13-30 and §16-1-57 of

the South Carolina Code of Lnﬁs (1976) as amended.

"\ SOLICITOR

Agalust the peace and dignily of the State, and conlrary to the statute in such case made and provided,




WITNESSES /v\ﬁocmﬂ NO. 2008-GS-23-010088
~_\5 The State of South Carolma
Brady Mashak ‘ / _ County of Gresnville
L . -

Greenville County Sheriffs Office
COURT OF GENERAL SESSIONS
82142008

V4 July TERM 200§

9-te0? THE $TATE

: eu\\-ﬁ  vs.
ARRESIT WARRANT NUMBER . BOBBY MOORE
- 1518168 ’
Sk
ittt u_mudf) Juif
Foreperson of Grand Jury
VERDICT Indictment for

0478
2361

GRAND LARCENY

(THIRD PROPERTY.QFFENSE)
VIOLATION § 16-13-0030
© § 16-1-0057

Forep erson aof Peeit Sury Date:

88




