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ISSUES ON APPEAL

-] Did: the Court properly deny Lexmgton Medlcal Center s Motlon for Duected Verdlct and‘:

| o ﬁnd in- favor of D1ane Connell based on the ev1dence presented at tna1‘7 o

Ry - fDld the Court act wnhm the scope of 1ts dlscretlon m cons1der1ng expert w1tness testnnony: R

o ;.from Plamtlft’s ere Care Planner Lmdsay Moore‘?

- .‘:AiiDld the Court act w1th1n the scope of 1ts dlscretlon 1n denylng Lexmgton Med1ca1 Center s: . - R
o _Motlon for- Leave to Dep051t n Court‘7 . o S



STATEMENT OF THE CASE

ThlS case 1s a premlses 11ab111ty actlon ﬁled on May 22 2018 and tr1ed in a bench trral:'

o ,:'lvi:;.;-:before Judge Walton J McLeod on March 2 2020 Plamtlff Respondent Dlane Connell:i
T : '-':_-(heremafter “Mrs Connell”) asserted that Defendant Appellant Lexmgton County Health Serv1ces 3 o 3 N

e i'?-:‘,D1stnct Inc d/b/a Lex1ngton Medlcal Center (heremafter “LMC”) was negllgent in creatmg and/or: : Lol

i - f'.falllng to warn of or remedy a known hazard on 1ts property——a greater-than—srx-lnch curb between o

"“’:3‘ fitwo concrete walkmg surfaces m 1ts parkmg garage w1thout any pamt or demarcatlon of the.fv -

| ’;-:elevatlon change (Complamt) The camouﬂaglng effects of the unpamted concrete make 1t'.

o : -dlfﬁcult to see the curb’s drop off from the dlscermng eye (Complamt)

LMC asserted defenses under the South Carollna Tort Clalms Act and pled contnbutory.‘ » - - .

R f‘:_z'neghgence At trlal the part1es entered thlrteen exhrblts by st1pulat10n (Tr p 20), the c1rcu1t courti e L

A :iadmrtted one addltlonal exhrbrt (Tr p 22) and Mrs Connell presented testlmony from erght‘: '

' ;w1tnesses three by deposmonl In 11eu of closmg arguments both partles submltted proposed_i - e

n '_-‘f_orders and made add1t10nal arguments to the cncult court v1a emall (Court Exhrblt l) In addltlon L

S :':F'Mrs Connell ﬁled her Tnal Brref and LMC ﬁled its. Memorandum of Law in. Support of; R
e f:-f’.Defendant’s Mot1on for Dlrected Verdlct both of Whrch were subm1tted to the cncult court at tnal o R

o fi'(Plamtlft’s Tr1a1 Brlef Memorandum of Law ‘in. Support of Defendant’s Mot10n for Dlrectedzfl : o

- ;-:Verdlct) On July 10 2020 the c1rcu1t court entered an Order and Entry of Judgment awardmg'.v : “

o -_"_::'f:j$225 000 OO in: favor of Mrs Connell (Order dated July 10 2020) LMC’s only post tr1al motlon._ o

L was a Motron for Leave to Depos1t 1n Court wh1ch the Cll‘Clllt court denred by order dated July 31 :" '

B i72020 (Order dated July 31 2020) On August 11 2020, LMC ﬁled its Notlce of Appeal ﬁom"

- i'l MIS Connell presented 30(b)(6) deposmon testlmony from Dale Thompson and Cory Andrews S |
j"u-as well as a'e benne esse deposmon testlmony from Dr James Loging. - :



Eboth orders but amended the not1ce on August 18 2020 (Amended Notrce of Appeal) Mrs

- - Connell was served w1th the Amended Notlce of Appeal on August 21 2020

STATEMENT OF THE FACTS

On September 26 2017 Mrs Connell accompamed her husband to a doctor s apporntment RS o

e : i.:'.on the LMC campus (Tr p 24) It was a sunny day Mr Connell dropped Mrs Connell off at: o

o iff"the entrance to the doctor s ofﬁce bulldmg and went to park the car (Tr p 24) After the:'-" S
e f:‘appomtment Mr and Mrs Connell followed the s1dewa1k 1nto Parklng Garage 3 where thelr:'_' ;

L ;-'vehlcle was parked (Tr p 24) Not far from the pedestnan entrance to the garage there is a curb o e

e

o f_;and a greater-than—s1x-1nch elevat1on drop to the dr1veway utlllzed by veh1cles leavmg the garage '

s - . _(Tr p 27 28 206) HOWever both the s1dewalk and the drlveway are gray concrete and there o

o :'was no pamt or other demarcat1on on the top of the curb s1gnalmg the sudden elevatlon change Tl

(Tr p- 26 206) Mrs Connell was unable to see the curb or v1sually recogmze the change 1n»5_ " e S

o :': : ;-_elevatlon and she tnpped wlule steppmg off the curb causmg her to fall forward and strlke her‘I -l

L left knee and head on the concrete (Tr p 138 142 43) She 1mmed1ately had severe pa1n 1n her R

o :'left knee Mr Connell who was walklng just behrnd Mrs Connell testlﬁed that hlS w1fe wasl

o screammg in agony, and he was unable to get her to her feet (Tr p 24) Others in the parkmg lot'

. e came to as51st the couple and they were able to get Mrs Connell to a seated posmon on the curb - o .

_»(Tr D 16 24) Mrs Connell was transported to the emergency room about one. hundred yardsr.A

o :jl‘_;away ona golf cart as she was totally unable to walk (Tr pp 18 24 25 l4l 42)

In the LMC Emergency Room Mrs Connell was d1agnosed w1th a r1ght ankle spram and -

o :'dlsplaced commrnuted fracture of the left patella (Ethblt 8) She was requ1red to spend two :

T fi'mghts in the hospltal and undergo an. open reduct1on 1ntemal flxatlon surgery, where screws andi

: ;:metal wire: were used to repa1r her knee (Id Tr p- 145)



After her hospltahzatlon Mrs Connell completed 1n-home rehab111tat1on and contmuedi,- s .

e 5:5_» f':treatment w1th Dr James Loglng, an orthopedlst at Palmetto Bone and Jomt PA At the tlme ofiz_- ; '
- :--i;:;"';-itnal Mrs Connell had 1ncurred $55 839 38 in medlcal costs and she is st111 treatmg wrth Dr

’ E'-'_:l:;:-':_'Logmg for ongomg pa1n and d1scomfort in: her left knee (Exh1b1t 7 Updated Medlcal Records:;'-':’:::f |

B ; ;::_.:'_ﬁled 4/2/2020) Dr Logmg performed a hardware removal surgery on Mrs Connell on February‘ii.-?;- s :
- 1 l 2020 3 (Updated Medlcal Records ﬁled 4/6/2020) Wh1le Dr Loglng expressed hope that thls '

. é::surgery would reduce Mrs Connell’s d1scomfort he also test1ﬁed that the mcongl'ulty of her Jomt 3 ,- Sl
D ‘i-'_;lgl'.;-.where the patella fracture healed would cause . gr1nd1ng and mechamcal symptoms resultmg;; S

L | '-';m post-traumatlc arthrltls wh1ch w111 progresswely get worse to the pomt where the pam would:;’f'_- S

e :':..:-.be mtolerable ». and she w111 requrre a knee replacement surgery (Depos1t10n of Dr L.ogmg,- p. L
| 16 l 6 p 18 l 14) Although he mdlcated that he would con31der a part1a1 knee replacement?fi

T Z'for Mrs Connell Dr Logmg testrﬁed fo a reasonable degree of med1cal certamty that he would:.i‘ o ST

IR recommend a full knee replacement Just because the longevrty and the decreased chance of o S

B - 'f__-havmg to have a. rev1s10n of that knee in the future and the success rate [of a total knee replacement] R
PARTE :f.:-.would be hrgher [than a part1al knee replacement] > (Deposmon of Dr Logmg, P 31 ll 14 19) SRR
- f"Dr Logmg also recommended Supartz 1nJect10ns and physwal therapy (Depos1t1on of Dr Logmg, e

- p 19 l 20 p 20 l 25) LMC d1d not present any expert testlmony or other evrdence showmg:;_ - .

R 2 Although the hardware removal surgery was. performed pnor to. tr1al ‘the b1ll was not: S
SR :'recerved until after trial, and the updated medrcal records and bill were ﬁled asan addrtronal exhlbrt' j
L _;'f._-on Apr1l 6 2020 ' o S o '

3 Dr Logmg s de benne esse depos1t10n was taken November 25 2019 He testrﬁed thati

o ;almost “hundred percent of the time” a hardware removal i$ needed “because of the. thh incidence .~ .-

- -of hardware irritation and’ problems from the hardware.” Because tr1al was delayed Dr Logmgf_- :

: r__~actually performed the hardware removal surgery pnor to tr1a1



R - E'that the treatment recommended by Dr Logmg was unreasonable or unrelated to Mrs Connell’ i

o e _:patella fracture Thus Mrs Connell’s cla1m for future med1cal treatment was uncontested .' ST

The only aspect of Mrs Connell’s damages LMC dlsputed was the cost est1mate for Mrs - - R

; '"'".’.""Connell S, future medlcal damages Based on Dr Logmg s recommendat1ons Lmdsay Moore R

= o i-zllPA-C a Cert1f1ed Nurse L1fecare Planner prepared two Future Cost Analy51s reports estnnatmg .

. Mrs Connell’s future medlcal cost needs (Exh1b1t 13) The ﬁrst report dated June 20 2019 wasi o
s ':j’based on Mrs Connell’s med1ca1 records from Palmetto Bone and Jomt and 1ncluded two:. e

SRR 'jscenarlos Scenano A 1ncluded a hardware removal surgery and Scenarlo B mcluded a part1al knee . R

e replacement surgery (Exhlblt 13) The second report dated December 6 2019 was an updated:: .

- ; i‘:,:}analys1s Ms Moore created w1th the beneﬁt of Mrs Connell’s complete med1ca1 records relatedi'..v: B

o E‘to the patella fracture as. well as Dr Loglng s tr1al test1mony, where he clanﬁed hlS future

o :_recommendatlons for Mrs Connell (Tr pp 91 92) Thei secOnd 'report-also 1n‘c'ludes- tWO:E_

S - scenarlos but both 1nclude a hardware removal surgery, one scenar1o assumes Mrs Connell w111.i R
o 3 | .'A'_Ahave a part1a1 knee replacement and the other 1ncludes a full knee replacement (Exh1b1t 13) The' . .

P _other maJor dlfference between the reports was that the updated report 1ncluded the cost est1mate o

T for an 1npat1ent knee replacement surgery rather than an outpatlent procedure as. was assumed 1nj -

L f'the ﬁrst report (Exh1b1t 13) In explammg thls change Ms Moore testlﬁed that Mrs Connell’ .

% ;~knee replacement surgery, whether 1t is.a partlal or full replacement would most l1kely be an., SR

o ' _1npat1ent procedure (Tr pp 93 94) She based th1s opmlon on. her research wh1ch 1nd1cated that- |

o knee replacement surgerles are most often done m the mpatlent settmg, and on Mrs Connell’ B

- '-medlcal records wh1ch showed that Mrs Connell had a h1story of comorb1d1t1es such as atnal

e :"ﬁbrlll_atlon,;lncreasmg -h‘e'r»'nsk factors _forﬁ surgery-and general anesthesia. (Tr..pp; _93-94). Further; '



| L Mrs Connell testlﬁed that she would prefer to have the knee replacement surgery ina hospltal

| ""i‘:i_if(Tr p. 159 11 s 12)

Charles Alford PhD ut1hzed Ms Moore S report and accountlng for 1nﬂat1on prov1ded.§ i

o the present value of Mrs Connell’s future med1cal costs (Exhrblt 15) The report sets forth that: »
U the present value of the pa1n management 1nJect1ons she w111 most probably need is $9 854 00 and }Ai_ :
:the present value of the knee replacement surgery ranges from $162 479 00 to $216 163. 00 i:-::
';,:dependlng on when 1t takes place (Exhlblt 15) Th1s surgery estunate is. based on an: 1npat1ent: : L

S ';-:surgery, as ‘was 1nc1uded in. Ms Moore S| updated report On cross exammatlon Dr Alford SR

o "[CStlﬁed that the present value of an outpatlent surgery, based on the numbers provrded in. Ms

. ,'.'_Moore S June 20 2019 report would be 1n the $17 000 to $40 000 range dependrng on when 1t‘ - 0

SR E'took place (Tr pp 128 130)

In addmon to the medlcal expenses Mrs Connell sustamed permanent 1nJur1es She has:;_ . S

. K -suffered 1mmense pa1n and been very hrmted by her 1njur1es Chnstopher Brewer an 1nvest1gator - R

o -for the Allen Umver31ty Pohce Department who rendered a1d at the scene testlﬁed that Mrs :, . -

. I".:"Connell was. clearly 1n agony wh1le she sat on the ground followmg her fall (Tr pp 16 17) Mrs I

o ivConnell and her husband testlﬁed that she was essent1ally bedndden for the ﬁrst week after bemg o R
- 1:;E f:‘dlscharged from LMC (Tr p 30 147) She was unable to shower and used a beds1de commoderE . :' 1.. :

B ..:E.‘;-'w1th ass1stance (Tr p: 30 147 48) After the first week she began m—home rehab1htatron whrch ) 3 R

4 Because Ms Moore s report is: based on the recommendat1ons Dr Loglng made in hlS e

: | Sldep0s1t1on in November 2019 ‘both-Ms. Moote’s' report and Dr. Alford’s report 1nclude the - " N
“ " hardwareé removal : surgeryasa fiiture cost. As trial was delayed and took: place after the hardware

“-. - removal was completed, those costs are now mcluded in the past med1cal costs. The crrcurt court» '
" noted'that it took this fact into consideration in awarding damages : ’

s Although Ms. Moore’s. report included alternate Scenatios dependmg on whether Mrs

L Connell had a full or partial knee replacement the expenses in the two scenarios were very- similar. ..

Therefore Dr Alford’s report assumed that Mrs Connell w1ll have afull knee replacement



B N é:conslsted of frequent pa1nﬁ11 exerc1ses to regam the use of her knee (Tr p 148) | She was requlred‘i SR
o j»:._ to use a walker for months and contmued to rely upon her’ husband to prepare her meals help herf:_ : '.-:-7__ _ .»
S = ; :from the bed 1nto a cha1r ass1st her w1th bathmg, handle the housework and laundry, take care of : - -
| :'-:‘.:;'-'lthe grocery shoppmg, etc. (Tr p 32 149) The pam and dlscomfort 11m1ted her ab111ty to spend'i' -
IR :::_Ftlme with: her famlly and her grandchlldren prevented her from hostlng famlly gatherlngs - -
- é"prevented her from carmg for her spemal needs grandson and prohlblted gardemng, whrch sheé': =
i ?testlﬁed she loved domg before thlS occurred (Tr pp 149 152 155 156)c The pa1n she contmued:i_ -
o to have whenever she attempted to walk on an uneven surface or: 1nclme go up and down sta1rs S

e stoop or kneel led Mrs Connell to a second open knee surgery to remove the hardware in her knee SRR

S more than two years followmg the mJury (Tr pp 151 155)

e Mrs Connell presented ev1dence at trlal that the curb where she fell was a hazard to' :

o 31-3_.:"pedestr1ans and LMC breached 1ts duty to remedy or warn of the hazard When Mrs Connell:fpl'j._: ;
o -".:-5"‘~-:entered the garage that day, she was behavmg reasonably, lookmg where she was gomg, and not:tl' o -
L ;’»-_}.::'f__-dlstracted (Tr pp 139 40 30(b)(6) Depos1t10n of Cory Andrews pp 34 35) The curb was"j'f:_-:

o ﬁ‘l E.palnted on 1ts face (1 e. the nse) S0 1t could be seen by vehlcular trafﬁc or pedestrlans ex1t1ng the o
S :fi_é"garage but 1t was not palnted on top (1 e. the run) (Tr pp 207 08) Importantly, the remamder of L
N : ffthe curblng throughout the parklng garage 1s pamted yellow on the top and the s1de (Tr p 17 26 S

L _:-':._1";i30(b)(6) Deposmon of Cory Andrews p 26) The top 51de palntmg was left off in the locatron: | 3 > '

,'._;where Mrs Connell fell (Tr p 17 26 207) There was no demarcatlon of the change 1n elevatlon o

- : :f ::that could be seen by a person walkmg in the dlrectlon Mrs Connell was walkmg (Tr p 25- 26 PR

e 5'30(b)(6) Deposmon of Cory AndreWS p 29)

Testlmony from LMC’s representatlves support Mrs Connell’s clalms Cory Andrews - - S

L N LMC’s D1rector of R1sk Management agreed that elevat1on changes on concrete are hard to see )



if_f'wrthout demarcatlons such as pamt and he testlﬁed the purpose of pa1nt1ng curbs m parklngfj'_z X
garages 1s to make them v1s1ble (30(b)(6) Deposmon of Cory Andrews p 30 11 10 22) He:’ ST
o '; further admrtted that Mrs Connell would not have been able to see any yellow palnt on the curb_f A:':: -

B where she fell from the dlrectlon she was walkmg (30(b)(6) Deposmon Of COI'Y Andrews p 29

BRI i_f'1 8- b 30 1. 2)

Dale Thompson LMC’s Vrce Pre31dent of Facrlrtles and Property, also agreed that curbmg X ;_:,:_- S

; e or- elevatlon changes can cause a tr1p hazard and that they are most hazardous when pedestnans:-. : :.:- .

o _i-d:: ‘; cannot see or apprecrate that a curb is present (Tr p 214 21 5) He further admltted that when the RO
o . concrete curb is the same color as the concrete ground 1t has a camouﬂaglng effect - s,uch that a PR
S :'?_.leerson walkmg cannot see 1t unless 1t is palnted (Tr p 208 1 20 p 209 l 11 (“Q but you R

PR ;’cant see 1t because 1t s not palnted correct‘7 A Correct ”)) Mr Thompson testrﬁed that heff . e

| fbeheved the yellow pamt on the curbrng was requlred by code (Tr p 206 11 19 23) On Cross -

S ;-‘examrnatlon counsel asked Mr Thompson to compare a photograph of the locatlon where Mrs

L -_"_:i'.'__Connell fell as’ 1t ex1sted on the day of the falI w1th a computer 51mulated photograph show1ng:: - L

- -:':.t.yellow pamt



> sy e s ]
s _\',151[)1&3 if Curb Paiilted I‘(Simulntion/'(.‘fomputerized) o

: 3“:: . - (Tr p 213 214) Mr Thompson conceded that the curb and 1ts change in elevatlon would be more::" .

= VlSlblC and safer to pedestrlans 1f the top were palnted yellow and‘ “the reasonable and prudent::’f.-'" o

".:thnng” to do is to palnt all curbs tops and srdes soa pedestnan could actually see.and apprematei:] -
""f_i'the hazards » (Tr p 214 11 13 25) | |
ARGUMENT

In the case below Mrs Connell asserted a cla1m of neghg.ence- and more speclﬁcally,:.v-
' " premlses 11ab111ty, agamst LMC | “To prove a c.ause of actlon for neghgence a plamtlff must show:
(1) the defendant owes a duty of care to the plalntlff (2) the defendant breached that duty by. a,-_' :-

y o neghgent act or omlssmn (3) the defendant’s breach was the actual and prox1mate cause of the -



E:f}plalntrff’s 1nJury, and (4) the plamtlff suffered an 1nJury or damages ” Roddey V. Wal-Mart Stores?fj o
- E, IP, 415 SC. 580 589, 784 S. E 2d 670 675 (2016) ma premlses 11ab111ty case, the duty of S
; "Z:care a landowner owes to a person upon 1ts premlses depends upon the cla531ﬁcatron of the;E R
L i';",:;’.';:mdlvrdual she may be anmvrtee hcensee adult trespasser or chrld Larzmore V. Carolzna Po-wer:;":fvi'f . 3
e & nght 340 s. C. 438 444 531 s, E 2d 535 538 (Ct App 2000) “[A] person is an m"ltee on thef'f
e f::;land of another if he enters by express or 1mphed mv1tat10n hrs entry 1s connected w1th the owner s 5 : .
- -j;i' Eibusmess or: w1th an actrVIty the owner conducts or permlts to.be conducted on h1s land and thér'e:f,
is amutuallty ofbeneﬁt of abeneﬁt fo the owrer.” Szms v Gzles 343 s. c 708 71&17 541 SE. 2d;§"_ o
857 862 (Ct App 2001) The partles agreed at tr1a1 that Mrs Connell was an 1nv1tee on LMC’ B
n i;:.r-property at: the tlme she fell Further LMC d1d not dlspute that Mrs Connell 1nJured her kneei- T -

ERR ::-rf'when she fell in the LMC parkmg garage Thus the 01rcu1t court 51tt1ng as. the fact fmder as well .

d El,'as the authorlty on the law was prlmarlly requlred to determme whether LMC breached 1ts duty::_ :

= ; to Mrs Connell and the amount of the damages that were prox1mately caused by the breach Based‘ -’ - o .

o on the ev1dence presented at tr1a1 the 01rcu1t court found that LMC breached 1ts duty and awarded:,' : |

o _‘:.T_Mrs Connell $225 000 in damages

For the reasons set forth herem as well as m the c1rcu1t court s Order dated July 10 2020 e

T . the c1rcu1t court d1d not err and th1s case should be afﬁrmed

| I  The Trlal Court Properlv Demed LMC’ Motlon for Dlrected Verdlct and_i.- L L

Found m Favor of Mrs Connell

The c1rcu1t court correctly found when v1ew1ng all the facts and crrcumstances 1n the 11ght: _ -

S ;fmost favorable to Mrs Connell there is evrdence 1n thls case: that LMC breached 1ts duty to Mrs. -

.;'_::"-_‘Connell resultmg in her suffermg s1gmf1cant damages Thus the crrcult court properly denled"' SR

IR .LMC’s Motlon for Dlrected Verdlct and 1ts dec1s1on must be upheld

.:1'1-0 .



A Standard of Revrew S

When rev1ew1ng the demal of a motlon for dlrected verdlct or JN OV thlS Court apphes:3 co

2 iil':‘-:'l;;éi-':‘the same standard as the tr1a1 court > Przdgen v Ward 391 S C 238 243 705 S E 2d 58 61 (Ct . -
- i"-‘:'_:;:.’:_-App 2010) “The Court is. requlred to v1ew the ev1dence and 1nferences that reasonably can be‘: o
T ; ;j:_-:‘,drawn from the ev1dence 1n the llght most favorable to the non-movmg party ” Id “An appellateigi":._:-f:‘> '
B é"court w111 only reverse the [c1rcu1t] court's rulmg when there is no evrdence to support the rulmgif:li - o
N ::jor when the rulmg is controlled by an error of law Id (empha31s added) see also e. g Creech V. o

' Sc Wzldlzfe&MarlneRes Dept 328 sc 24 29 491 SE2d 571 573 (1997) (“The trlal court:f';:f:f

o ::'.'u-can only be reversed by thls Court when there 1s not ev1dence to support the rulmg below ”)

When a case is tned by a Judge w1thout a Jury, hlS fmdmgs of fact have the force andi' -:-_?- : e

BRI f'effect of a Jury verdlct upon the issues and are conclus1ve upon appeal when supported by:: o

""""5-‘_,";3_ﬂcompetent ev1dence Chapman v Allstate Ins Co 263 sc 565 567 211 SE2d 876 877-1_)' S

. (1975) If there is “any ev1dence wh1ch reasonably supports the factual ﬁndmgs of the Judge ? the

3';v'.ﬂ'f'_'de0151on must be afﬁnned T ownes Assocs Ltd v Czty of Greenvzlle 266 S. C 81 86 221 S. E 2d: . '

. '»f~if'}773 776 (1976)6 i b

B LMC’s Argument that it Cannot Be Llable Based on Creatmg the Hazard lst .
Not Preserved for Appeal ‘ . A S

LMC d1d not argue before the Cll‘CUlt court that (1) 1t cannot be held 11ab1e for the acts of B N R

o an 1ndependent contractor in bu11d1ng the garage but fa111ng to palnt a11 the curbs or (2) the creatlon:- -

o 1:;3_ fof hazardous condltlon by 1tse1f 1s 1nsufﬁ01ent to estabhsh hab111ty w1thout ev1dence of -

g ‘_::i".;-neghgence Therefore nelther arguments A nor B under LMC’ “I TRIAL COURT ERRED IN SRS

o '.'__»DENYING LMC S MOTION FOR DIRECTED VERDICT AND FOR FINDING IN FAVOR op- SRR

o -6 ThJS case was abrogated on other grounds by Matter of Estate of Kay, 423 S C 476 816 S. E 2d:> .
- 542 (2018) o _ B



ff:llRESPONDENT” are preserved for appellate revrew “It is well settled that an 1ssue must have;::AE";_:'_::;:‘-:V - .
e ;‘been ralsed to and ruled upon by the [crrcu1t] court to be preserved for appellate rev1ew 2 S C -
> :'-lff;;:"sDep ¢ ofTransp v. M&T Enters ofMount Pleasant LLC 379 s c 645 658 667 SE2d 7, 141."-': o
o : : (Ct App 2008) Under our preservatlon rules a “losmg party must ﬁrst try to convmce the lower::‘ o
B, ; i‘_court 1t has ruled wrongly and then 1f that effort falls conv1nce the appellate court that the lowerzi'_-:.fi"i -
'i-ffj_;court erred » I’On LLC 3 Town ofMount Pleasant 338 s c 406 422 526 s. E2d 716, 724251?1' e
. (2000) | “Thls prmcrple underhes the long-estabhshed preservat1on requlrement that the losmg::»_.?‘v:: .
R : .'lL'Party generally must both present hlS 1ssues and arguments to the lower court and obtam a rullng : -' Sre
. "-‘A_:;'.';before an: appellate court w111 revrew those 1ssues and arguments > Id (emphasrs added) .If an
o }» ‘ - appellant “d1d not ralse [a] specrﬁc argument to the tnal court the argument cannot be cons1dered 1-:'_3- . -
T fff_lby the appellate court Langehans V. szth 347 s c 348 353 554 S. E 2d 681 684 (Ct App
o :'2001) (c1t1ng Nozsette v Ismazl 304 s c. 56 403 s E2d 122 (1991) (1ssue was riot preserved for:;_ »
L -; appellate revrew where the trlal court d1d not exphcrtly rule on the appellant's argument and the;} B LT

o . : appellant d1d not ra1se the 1ssue 1n a Rule 59(e) SCRCP motlon to alter or amend the Judgment)) RN

LMC d1d not argue m 1ts Memorandum 1n Support of Defendant s Motron for D1rected".<“3 SRS

R E’Verd1ct or. otherw15e that LMC could not be held 11able for creatmg tlns hazard under the Southi_ AR
o i::E_ Carohna Tort Clalms Act because the garage was constructed by an 1ndependent contractor .
S - Slmrlarly, LMC never argued that the ev1dence that LMC created the hazardous cond1t1on was_‘."- e

R ) 1nsufﬁc1ent to estabhsh 1ts neghgence Because these arguments were not ralsed the crrcult court' S =

. ,:‘ - 7 Even 1f thls argument were preserved the argument falls because a plamt1ff can prove neghgence K - ;
Lo by showmg that a property. ownér creatéd a hazardous condltlon See Cook v. Food. Lion, Inc., 328

+8.C. 324, 327,491 S:E. 2d 690 691 (Ct. App 1997). - In the case LMC cites, Pringle . SLR Inc.

S - of; Sumimerton, 382 S.C. 397, 675 S.E.2d 783 (Ct App 2009) it was undlsputed that the property. R

. ownér created a cond1t10n = placmg résidential- chairs in-a’ ¢ommercial setting — that was not’

‘ )hazardous at. the t1me 1t ‘was: created The pla1nt1ff presented ev1dence that the. cond1t10n became L L

1»2: .



o d1d not have an opportumty to rule upon these 1ssues and they were not preserved for appeal

o a2 I‘Accordlngly, thls Court should not con51der LMC’s arguments regardlng the creatlon of af o

o 'jhazardous cond1t10n Further because LMC d1d not preserve these arguments for appeal the_f .:‘:: S

e "'c1rcu1t court’s ﬁndlng that LMC created the hazardous cond1t10n must stand and thls case must be' AT

o ?Vv:._afﬁrmed on that ba51s

C There is Ev1dence Supportmg the Clrcult Court’s Flndmgs

Even 1f thls Court were to con51der LMC’s arguments regardmg creatlon of the hazardous. - _ .

e : '_-:condltlon and fmd 1n 1ts favor the c1rcu1t court s dec1s1on must be upheld because there is ev1dence L

o that LMC had notlce of the hazard that caused Mrs Connell to fall In a premlses hab111ty case

2 ?::vv:-_“the 1nv1tee 1s offered the utmost duty of care by the landowner ” Szms v Gzles 343 S C at 715 : -
: ;-541 S: E 2d at 861 “[A]lthough the operator of a parkrng 1ot 1s not an 1nsurer of the safety of those
s f_'who use the lot reasonable care must be used by the operator to keep the premlses used by 1nv1tees : j 2
s 1n a reasonably safe condltlon » Hancock V. Mza’ S Mgmt Co 381 S C 326 331 673 S E 2d;' o :
) 801 803 (2009) A property owner owes the customers the duty of exercrsmg ordlnary care to =
o keep the passageways s1dewa1ks and such other parts of the prermses as are ordlnarlly used by the | : [
. . f::'f'customers in transactmg bus1ness 1n a reasonably safe condltlon » Bruno v Pendleton Realty Co L
= :;240 8.C. 46 51, 124 s E 2d 580, 582 (1962) “A landowner owes an 1nv1tee a duty of dué care to;;A S
o :‘A__;;"';fdlscover I‘lSkS and to warn of or. ellmmate foreseeable unreasonable nsks » Landry . Hzlton Head S

‘“-f';jf'fpzarjzta_njan,Pmp, anefs,Ass’n; 1nc.,;3,17's_.c». 200,;2_03.; 452 S;E.2d_61_9,‘62;:1-_(Ct. App.-~1994). o

AR f:hazardous after excesswe commermal use but there ‘was no. ev1dence the defendant knew orshould

‘ - have known the-chair-would collapse and i 1nJure the p1a1nt1ff Id. at405, 675 S.E.2d at787. Because " o A; -
-+ .there was'no evidence that the condition the defendant created was. 1ndeed hazardous there was R

. “not sirfficient evidence of neghgence to survive summary _]udgment Id.: at 405, 675 S.E.2d at 788.

_-The case is not apphcable here because the unpamted curb has been hazardous since 1ts creatlon o

13



. a I‘ISl( of 1nJury is reasonably foreseeable the landowner must take actlon to prevent the 1njury '

S f:Nelson v. Pzggly Wzggly Central Inc 390 s c 382 392 701 SE. 2d 776 781 (2010)

Agam LMC adm1tted at trral that 1t owed Mrs Connell the above descrrbed duty and that_i :’_

?",".::'-'__'she suffered damages when she fractured her patella 1n the LMC parkmg garage Therefore toj:'f;“ - -

o .surv1ve the Motlon for Dlrected Verdlct Mrs Connell had to set forth some ev1dence show1ng that e L

. 1t was reasonably foreseeable someone mrght fall as a result of theunpamted curb and LMC elther:: : -:_:" L o

o (1) created the hazard or (2) had actual or construct1ve knowledge of the hazard and falled to:E_A
= ::’fii.';:;.'l;fremedy it. Garvm v, Bi-Lo, Inc 343 sC. 625 628 541 SE2d 831, 832 (2001) Constructlve;;";:-_fj%,E:‘.f‘-z}'
: '.::'f:;not1ce may be proven by showmg that the dangerous cond1t1on ex1sted long enough that the::'.'__".‘.l R
S ég:l-idefendant should have dlscovered 1t Wzmberly V. Wmn szte Greenvzlle Inc 252 S C 117 121
-lff-_i:'165 SE. 2d 627 629 (1969) see also LeFont Vi Czty ofMyrtle Beach 430 s c 534 545 846;":
L S E 2d 355 360 (Ct App 2020) (“[T]here was’ sufﬁment ev1dence of constructlve notrce to allow:i_lf:'_::

- the Jury to resolve the questron of l1ab111ty because “the Jury could 1nfer the [hazard] hadl_g L

T > : 'f__-ex1sted long enough for the [defendant s] employees to dlscover 1t ”)

In Bruno v. Pendleton Realty Co 240 S C 46 124 S E 2d 580 (1 962) our supreme court:".:‘} - e

o f'lupheld a verdlct in favor of a store patron who fell as a result of steppmg on the edge of a curbmg, - - - o

o ;'Whlch was concealed by a heaVy growth of grass > Id at 48 124 S E 2d at 5 81 In that case there‘-5 .- . o

SRR "-;-iwas a 51dewalk and a walkway that 1ntersected 1n the parkmg lot and grass had grown in the crack .' . f - .

® at the“rntersectron whlch gave. the -appearance that the walkway and s1dewalk were on the same Din

E5 level . Id at 52 124 S E 2d at 583 Testrmony estabhshed that the patron had not used that
S :i:-iilpartlcular walkway before the patron had the 1mpress1on that the S1dewalk and the walkway were : : -

: ;the same he1ght and the walkway and the s1dewalk were the same. color g1v1ng the 1mpress1on:5 I

L .ipi" ;-‘that 1t was one contlnuous walk & Id at 52 53 124 S E 2d at 583 Although ev1dence showed the':. o B

o



L »property owner 1nspected the premrses two or three tlmes per week the condltlon had ex1sted for;.::‘":_:" .
a month or more at the trme the patron fell Id The court held “[t]he mere fact that there is aig_-
o ";-:dlfference between the levels in the d1fferent parts of the premlses does not in 1tself md1cate;:'" . L
T -_fr;":_:negl1genc’e unless owlng to the character locatlon and surroundlng cond1t1on of the change oftzi s
o ; j. i-:- level a reasonably careful person would not be hkely to expect or see 1t » Id at 51 124 S E 2d at:gi_-:_i-'_. ) :

S 582 However the court pornted out that where a property owner knew or should have known of = SRR E

- S : a dangerous cond1t1on that 1s unknown to an 1nv1tee “the owner 1s requlred to glve proper warnrng - B L

e f'i_;_i ‘:':1n order to reheve hlmself from hab111ty for 1n3ur1es 1ncurred by reason thereof . Id at 52 124_5 e

N S E. 2d at 583 The Bruno court held that the Jury could reasonably ﬁnd the change in elevatlon:f.' .

o .f:-gwas hazardous based on both the 51dewalk and the walkway belng a graylsh wh1te concrete

o g1v1ng the 1mpressron that 1t was one contmuous walk” and noted that the grass h1d1ng the change K -

s : in elevat1on had been there for a month or. S0 Id at 53 124 S E 2d at 583 Because a fact ﬁnder:zl - S

o ;could reasonably conclude that the property owner 1n the exerc1se of- ord1nary care--to make- '1ts e S
L -prem1ses reasonably safe should have glven wammg of the 51tuatlon or taken other precautlons L role

= ; Ut to guard agamst 1njury to the [patron] 1t was proper for the tnal Judge to deny the motlon fori':ff'_;-;"-' B

EER f‘.drrected verdlct Id ai 54 124 s E 2d at 584

Thrs case is. very 51m11ar to the Bruno case The court need look no further than the:i_ =

SR " ; itestlmony from LMC s representatrves to ﬁnd evrdence that LMC created and/or had notlce of the S
o :i"_.-hazardous unpamted curb that caused Mrs Connell s fall Dale Thompson LMC’s V1ce Pre51dent::'.'__ B R
) ":-”_Of Facrhtles and Property, adm1tted on Cross examlnatlon at tr1a1 that the unpalnted curb that caused, :,:. | : B

RS i-b.llylrs,f'C_Onnell to fall was a _tnp haZ’ard. (Tr.'p. _216-,_ .25 —.p,-2_‘1 7~,_l. l.)'(Q.T »‘-‘YOu: agree that ,tlns;c‘anf: o

s



- Z.ff-_?create -a-trlp hazard?” A “Yes Based on that plcture I agree w1th YOu ”8) LMC bu11t the garage;5 : S
'. f"ln 2008 9 (Tr p 210 ll 15 17) It conducts monthly mspectlons of the premlses to look for:?_.g_"
S :‘:-:‘f":?;;fffhazards (Tr p 205 11 9 22) Mr Thompson testrﬁed that LMC uses Yellow pamt to mark thelz-:.':“_:‘ o
:",'v.:;;i:curbs in- 1ts garage because it. makes them vrslble and 1nd1cates to people that they should use"'fn" ij;j o
BRI E ::;v-:‘_cautlon (Tr p 208 ll 6 16) hIe also admltted that concrete can have af camouﬂaglng le.ffect”.onéz.'-“_?-d__-."‘:'- _:‘:: '

L elevatlon changes and that a person cannot see such changes 1n elevatron when they are not pamted o - : e

e Q-.:_The camouﬂaglng effect can occur w1th concrete 1sn’t that true‘7 .
- A Yes. T'would say that is ‘correct, . 1. TSR

0 QL-AlL rlght And, ‘in - fact, from" the naked eye you can have:i_i'; L
; concrete that is'all one: color of that grayrsh tone, and there ‘may. o
be changes in ‘the elevatlon but you cant see it because 1t's not S
“painted, correct‘7 RTINS : 3 e
“Correct. . '

camouﬂagmg effeet to occur to the eye r1ght‘7
'Yes. T would say. so, > ' T
‘And. that's why curbmg is palnted all throughout the parklngf S s h T

.. - .garage, right?. - - SRR
o :’; A. :In the other locatlons yes Yes Iwould say yes

CAllL- nght ‘And . concrete in': and of 1tself can cause that.iji.;- SRS

(Tr p 208 1 20 p 209 1 11) Mr Thompson went on to testlfy that elevatlon changes::"-_ :

O “f‘.: _or curbmg can be hazardous that they are most hazardous when people cannot see or apprematei i_ .
= that the curblng is there and that the reasonable and prudent thlng to do is to palnt thie s1de and top . - ‘_ ¥
S i::g: ,_:of all the curbs to make them v1srb1e to pedestrlans (Tr p 214 215) Cory Andrews LMC’ o
- :.";-:Dlrector of R1sk Management also testrﬁed that yellow palnt 1s used to make curbs v1s1b1e to?g"; _“:j L

o - -1nv1tees in the garage and that Mrs Connell would not have been able to see any markmgs denotmg s ST

L § LMC d1d not contest the authentlclty of the photographs It consented to them belng:'__ Lol
- :'_-_mcluded as an exhibit at trial. (Tr p-19,1.8 = p, 20,1 11), B

o ". 9 LMC argues that it did not create the hazard. because an mdependent contractor bu11t thef: -

e '.'__-garage but as dlscussed above thls argument is- not preserved for appeal S

| ;?_1'1_6:?-



o R l'.a change 1n elevatlon from the dlrectlon she was walkmg (30(b)(6) Deposmon of Cory Andrews - : :

o= taken October 23 2019 p 29 1 8 p 30 1 22)

In add1t1on Mrs Connell’s testlmony showed that hke the patron who fell in. Bruno she; - e

. : ' was unfannhar w1th the pedestr1an walkway leadmg 1nto the parkmg garage at LMC Testunony . o
.from Mrs Conneu Mr Connell and Mr Brewer estabhshed that both the walkway and the;:_-: f
o f:i;drweway were concrete and 1t gave the appearance that they were one level It is foreseeable thatfz: o s

o 5.3_ ;::a reasonably prudent person walkmg mto the garage as Mrs Connell was-vwould not eapect .orzz_ T

o f-.}:f"'i.observe the curb or. elevatlon change of the walkmg surface LMC knew or should have known B

o -_‘._::'v'_,that pedestrlans would use that walkway to enter the garage and would be unable to dlscern the:: R

B ‘change in elevatlon because 1t was unpamted unmarked and both surfaces were the same graylsh -

B .'4ff:_z"concrete color The fact that LMC pamted both the top and 51de of the curbmg/elevatlon changesif: o
Y iz:{t'on walkmg surfaces throughout the parkmg garage is further ev1dence that LMC created the:zl : S
BERE | ._ hazardous condltlon or at the Very least knew or should have known thls condltlon ex1sted It is L s
o undlsputed that LMC drd nothlng to alert pedestnans to thlS change in elevatron 1n Splte of 1tS';>‘V:'lf e

S »:-_knowledge that the concrete pedestrran walkway suddenly drOpped down to the concrete dnveway, o - S

f’w1th no color change or other d1st1ngu1sh1ng characterlstrcs Because all th1s evrdence whenf} -

oo j:'VleWCd in the hght most favorable to Mrs Connell supports a ﬁndmg that LMC breached 1ts duty : Ll

AR ;fto her 1t was proper for the c1rcu1t court to deny LMC’s Motlon for D1rected Verd1ct

o The arguments LMC makes 1n 1ts bnef are unpersuaswe LMC 01ted Bruno 1n support of e

S _1ts Motlon for Dlrected Verdrct not1ng that 1t was snmlar to our case- here (Memorandum of DIESERREE

o ;"Law in Support of Defendant s Motlon for Dlrected Verdlct filed Mar 6 2020 heremafter “D V. : : SRS

R :'Memo p 5) The c1rcu1t court held that Bruno supported Mrs Connell’s clalm and c1ted to itin:.

SN .:1.:. fthe Order and Entry of Judgment (Order pp 10 12) Then on appeal LMC declares “Bruno 1s :

VAR



S infaet aifor:eijgnisuBStancéfcas'evand_is'finapplicable -her‘ef.”ifo-'rhereii‘sﬁﬁa aufﬁ()-r.ity' to sup'port'I}MC’ T
I . argument that forelgn substance cases are 1nappl1cable in, th15 context In an attempt to support 1ts 3 - o
R argument LMC mlscharacterrzes the holdmg in Cookv Fooszon Inc 328 s.c. 324 491 s E. 2d_§ S

o 690 (Ct App 1997) In Cook the pla1nt1ff tnpped and fell ona ﬂoor mat a Food Llon employee:;'f"'" - -

T"' :':‘-:-placed near the ex1t of the store because the mat was not ﬂush w1th the ﬂoor Id at 326 491 S E 2d - .:'}:; o

B . at 691 Three employees testlﬁed that the mat used tended to wrmkle or bunch up, .but the trlaléfi
= Judge in that case granted d1rected verdlct for the defendant holdmg that there was no ev1dence:5‘ o
o 1A}'.I:ﬂ-"f‘that any Food Llon employee had seen the mat wrmkled up on that day, and therefore accordlng;--.iln.":: T
o : l':to the tnal Judge there was no evrdence of not1ce Id The Court of Appeals reversed holdlng the | 2 : ‘)
L ; ;'.'»j-pla1nt1ff d1d not have to prov1de ev1dence that the employees had notlce of the mat belng wrlnkled X :_.:.f-‘ - e
- _]USt before the p1a1nt1ff fell because “Food Llon s employees created“ the allegedly dangerouséfi |
o condltlons by placmg he mats by the exnt doors ” Id at 327 28 491 s E 2d at 691 92 (empha51s;;l-f; e

L B added) The law requlres d pla1nt1ff to show that a property owner ezther created the hazard or had: .' - o

» ::"__not1ce of same 1t does not requlre both E g Garvzn V. Bz-Lo Inc 343 S C. 625 628 541 S E 2d o

o :']:' 831 832 (2001) The case d1d not hold as LMC proposes that a pla1nt1ff in a premlses l1ab111ty£':v:f-';.;."!” a

ERE :'act1on cannot rely on the length of t1me a hazardous cond1t1on ex15ted to prove construct1ve not1ceﬁ T

T asa forelgn substance case.

' f:unless she fell ona forergn substance In fact both thls court and the South Carohna Supreme;:_ T .
S Court have con51dered the length of t1me a condltlon ex1sted as ev1dence of constructlve notlce 1n. - o
o -_-fff_uneven surface cases. Bruno v, Pendleton Realty Con, 240 s. c 46 51 124 S E 2d 580 582 (1962)7]';" I

e (notmg that the grass had been h1d1ng the elevat1on change between the two concrete walkmg:‘_ L

Sy Mrs Connell dlsagrees that Bruno isa forelgn substance case because it was the uneven walkmg R

S surface not: any foreign substance that caused the- pla1nt1ff to. fall-in that casé.- However, more .
I 1mportantly, Mrs. Connell argues that Bruno s relevance does not depend on whether it is cla351ﬁed'
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| :.:‘-'A? »flfzjfisurfaces for a month or so before the plamtrff fell) LeF ont V. Czty of Myrtle Beach 430 S C 534
o ;'545 846 S E 2d 355 360 (Ct App 2020) (ﬁndmg there was evrdence from Whlch the Jury could‘g" .

- .'A;-:mfer the hole had ex1sted long enough for the [defendant’s] employees to dlscover the pothole 1n;'. .
S :.»j;':;:Wthh the pla1nt1ff tr1pped) Because there 1s ev1dence that LMC at the very least should have:;:i;:i:f

PR known that 1ts unpamted parkmg garage curbmg was hazardous the Drrected Verdrct Motlon wasi BT

S properly denled

D Mrs Connell is Not Requlred to Show that LMC Vlolated a Statute,:;

Ordmance, or Bulldlng Code to Prove Llablllty

In attemptmg to dlstmgulsh LeFont v, Czty of Myrtle Beach 430 S C: 534 846 S E 2d 355 'i - x

" fi'(Ct App 2020) from the case at hand LMC argues that Mrs Connell was requlred to produce:: -
e :‘:expert testlmony regardmg the hazard of an unpamted curb in order to estabhsh not1ce F1rst thlS e o

L ','."_argument conﬂates the 1ssue of whether a cond1t10n is hazardous w1th whether the property owner‘ PR )

T has notrce of the hazard but nonetheless a code v1olat10n 1s not requlred to prove neghgence 1n ajf.' _i-'; ‘ ;' f' s

R E'premlses llablllty case As the c1rcu1t court held 1n th1s case a v1olat10n of statute or code 1sf:- SRR

Lo E'relevant because 1f a v1olat1on 18 found 1t may estabhsh the duty as a matter of law and glve nse:i_ : o
S p ';-_to neghgence per se However that does not mean the mverse 1s true there may StIll be negllgence E R

S -j-,:j";-wrthout a code vrolatlon See Bruno 240 S C at 54 124 S. E 2d at 584 (fmdmg the questlon of

L neghgence was properly submltted to the Jury, even'in the absence of ev1dence pertalmng to a

- statutory or code v1olat10n) LMC has a duty to wam of or make safe any condltlon that 1t should ‘, -

= ;jant1c1pate could be harmful See Larzmore V. Carolma Power & nght 340 S C 438 446 531 S

o ';-SE 2d 535 539 (Ct App 2000) (holdlng where “the landowner should have antlclpated thedi‘ S

" ‘-harm 1t can be held hable even for obv1ous defects) LMC’s representatlves- :testlmony' 8

B .:v_estabhshed that (1) yellow pamt 18 used on parkmg garages to demarcate changes in elevatlon (2) -

o v131b1e yellow pamtmg on the top and 51de of the curbs is prevalent throughout the remamder of -

:_-:: 19 :.



L the garage in wh1ch Mrs ConneIl fell o and (3>) unmarked changes in elevatlon are hazardous to e .

o ;'Pedestrlans Further Cory Andrews testlﬁed that curbs were generally palnted in order to make:;_»

:'--:- :'A:::gl'-;{changes in: elevatron v151b1e to the human eye ((30(b)(6) Deposrtlon of Cory Andrews p 30 11 : ;:i‘:

- : : 10 22) and Dale Thompson testrﬁed both m hlS deposmon and at tr1al that he belreved there was ' : :'li: : 'i.
e a bu11d1ng code that requrred the yellow pamt on curbs (Tr p 206 11 19-23) ThlS ev1dence shows | :_-7_3 :
Sl f j v?that the unpamted curb was a breach of the standard of care and LMC should have antrclpated the f g -
L 3 harm caused by thrs hazard durlng the mne years 1t managed and malntalned the garage prlor to:g. :

L -:Mrs Connell s fall It 1s more than sufﬁc1ent to support the demal of the Motlon for D1rected:1-' S

e '.'__’Verdlct

Further LMC’s arguments pertammg to res zpsa loquztor aie mlsplaced Res zpsa loquztor :'} C - :

L f‘means “the thrng speaks for 1tse1f g or “the very fact of 1njury mdlcates neghgence ” Kzng V. J C e

| 'A'";:E}f:Penney CO 238 sc 336 340 120 SE2d 229 230 (1961) In other words aplamtlffwho:z_-:"

5';presents evrdence of an’ mJury but no ev1dence that the cond1t10n that caused the 1nJury was e

o . '}-hazardous and known to the property owner must rely on the doctrme of res zpsa loquztor In thrs‘il L

D _case as dlscussed at length the ev1dence that the unpamted curb presented a hazard and constltuted' .

S f'a breach of LMC’S duty to keep 1ts premlses safe comes from LMC’s representatlves testlmony,f‘ 3 el
NN :'as well as testlmony ﬁom other w1tnesses In a case where the defendant’s own representatlves LT

B ;-.persons desrgnated as knowledgeable on the relevant toplcs for a 30(b)(6) deposmon testrfy that‘.- S

o ::'.':the place where the pla1nt1ff fell was hazardous 1t would be nonsensrcal to hold that there was no -

- .f.:'.ev1dence of a hazard It is equally nonsensrcal to ﬁnd that LMC had no notlce that a pedestrrant'

e :'walkway in a garage it: had been malntalmng and 1nspect1ng for nme years contamed a change 1an

1L Exhlbrt 3 contalns photographs showrng that the tops and 51des of the curbs are pa1nted in otheri_r L

, '4_-areas of the garage
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e elevatlon that was not marked by yellow pamt LMC cr1t1c1zes the c1rcu1t court for “treat[mg] theﬁ - f' - : S

| f.'curb as obv1ous to LMC yet camouﬂaged to [Mrs Connell ]” but the hazard should have beenrg_lz.'_{ :

o _:":ijz-;;fobv1ous to and antlclpated by LMC because LMC knew the curb was there Larzmore -~v o S

o f"v.:',:;:’:_Carolzna Power & nght 340 S C 438 448 531 S E 2d 535 540 (Ct App 2000) (“The entlre'::i_:i':;; '

iil-:-.bas1s of an 1nv1tor s l1ab111ty rests upon h1s superlor knowledge of the danger that causes theizi.v” L

e i':v?mv1tee s mJurles ) It 1s premsely because Mrs Connell d1d not know the curb was there—and;:: :A;_if:: -
o ?because LMC d1d nothlng to warn her of 1t—that. the walkway.and curb were hazardous Because:; - B

. :--:133»‘-:‘.there is ample ev1dence of LMC’s negllgence 1t cannot be sald that the c1rcu1t court rehed on reS:f:‘: R

:"'A-::"-..‘lpsa loquztor in: den)’lng LMC’s Mot1on for Dlrected Verd1ct there 1s more than sufﬁc1ent'j'f_'-”f.: R

o ev1dence to support the demal

| 11 " IT WAS WITHIN THE COURT’S DISCRETION TO ADMIT LINDSAYj'»{f;}'."7;i ‘

MOORE’S TESTIMONY

LMC argues that the C1rcu1t court should be reversed because 1t errantly adm1tted expert : f-:;A; o .

o :’testlmony from Plamtlff’s hfe care planner L1ndsay Moore MSPAS PA-C CLCP Because 1tjj- S

- ‘"i':i_ f:was reasonable for the Judge to con31der Ms Moore s testlmony, there 1s no abuse of dlscretlon L o

St : .' ;-:and the ruhng must be afﬁrmed - -

A Standard of Revnew

Quahﬁcatlon of an expert and the admlssmn or exclus1on of [her] testlmony 1s a matter:

- "‘w1th1n the sound dlscret1on of the trlal court » F zelds v. Reg ’l Med Ctr Orangeburg, 363 S C 19 T

| ,:'25 609 S E 2d 506 509 (2005) When the ClI'Clllt court rules on the adrmssmn of expert testlmony, : ﬁ_. - o

AN 1" -its “de01s1on w111 not be dlsturbed on appeal absent an abuse of dlscretlon i sze v. S C Dept of

. ':'.'v_-Transp 343 S C 224 234 540 S E 2d 87 92 (2000), Goodmg V. St Franczs Xavzer Hosp., 326

: ‘-}jf'sc 248 252 487 SE2d 596 598 (1997) Meansv Gates 348 sC. 161 166 558 SE2d 921,

e o 923 (Ct App 2001) “A tr1a1 court’s ruhng on the adm1551b111ty of an expert s testlmony constltutes
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o an abuse of dlscret1on when the rulmg 1s mamfestly arbltrary, unreasonable or: unfa1r ” F zelds 363 g R S

s f?s c at 25—26 609 SE. 2d at 509 (c1t1ng Means 348 S.Cat 166 558 SE. 2d at 924)

B LMC’s Argument That the Damages Must be Reduced 1s Not Preserved for_i A

Appeal

To the extent LMC argues the Court should reduce the damages award (App Br P 17) . -

R = j‘:l'[S argument is not preserved for appeal because 1t d1d not make a Motlon for New Tr1a1 stzvi R

S ::'NRemzttztur or any motlon pursuant to Rule 59(e) SCRCP If “an 1ssue has not been ruled upon by - S .

s the [01rcu1t court] nor ra1sed 1n a post-tnal motlon such 1ssue may not be cons1dered on.. -

E i.lfffappea1 . Caldwell v quuzst 402 : C. 565 576, 741 s E2d 583, 589 (Ct App
o i»:j1':_-:'.:-;‘.';‘2013) (quotmg Pelzcan Bldg Ctrs of Horry-Georgetown Inc v Dutton 311 S C 56 60 427
i:":.f'-;jil’-;:S E2d 673 675 (1993)) “Although a Rule 59(e)[ SCRCP] mot1on may effect1vely seek a ;::.
:'-,"_j;‘.':-recon51derat10n of 1ssues and arguments thls type of motlon 1s often requlred for 1ssue preservatlon:;

: '--4Pul‘poses » Home Med Sys Inc v SC DeptofRevenue 382 sc 556 562 677 SE2d 582 ;-fi-'- B

o 586 (2009) LMC d1d not ask the 01rcu1t court to alter or reduce 1ts award once entered based on X :‘I - o

B . f:'LMC’s objectlon to the ﬁ,lture med1cal cost ev1dence 50 1t cannot now ask thlS Court to do 50.

Moreover because LMC has offered no- legal authorlty supportmg thrs request for rellef 1tji.'-' S

) must be con31dered abandoned on appeal See Bryson V. Bryson 378 S C 502 510 662 S E. 2d::"»_" S

| ‘:.':I‘ﬂ..611 615 (Ct App 2008) (holdmg an 1ssue is’ deemed abandoned and w1ll not begf.-

B E'cons1dered on appeal 1f the argument 1n the br1ef is unsupported by authorlty) Glasscock Inc v :

| "*'?{;}US de & Guar CO 348 sc 76 81, 557 SE2d 689 691 (Ct App 2001)(hold1ng

R ‘;fshort conclusory statements unsupported by authonty are, abandoned on appeal and not presented :

-_’._::i'__‘for rev1ew) Butlerv Butler 385 S C 328 343 684 S E. 2d l9l 198—99 (Ct App 2009) (ﬁndmg' '

S _appellant abandoned certam 1ssues when he 01ted no statute rule or case in. support of [hls]: . :

n



b :'arguments 1n elther hrs argument sectron or l’llS ‘Background Legal Pr1nc1ples sectlon of hls:' . -

e f:-bnef) Therefore the award of $225 000 must not be reduced

C Lmdsay Moore S Testlmony Was Properly Admltted

Ms Moore was quahﬁed to g1ve the testlmony offered and the 01rcu1t court was well’ - |

S ,wrthmirts drscretron' 1n-adm1tt1ng~ her -testrmon’y- '“ToWarrant- reversa‘l-based 'On -the‘ adImSSIOn-or. PR

o exclus1on of ev1dence the appellant must prove both the error of the rullng and the resultlng'_ S

: ‘"7:‘-. ZpreJudlce 1e that there 1s & reasonable probablllty the Jury s verdlct was 1nﬂuenced by the:: S

- ":I_3-'.iiil';:challenged ev1dence or the lack thereof ”? erlds 363 S C at 26 609 S E2d at 509 In thrs case Y

N v.:.‘f'LMC can, show nelther

Any Deficlency in Lmdsay Moore s Educatlon and Experlence Goes toi‘: .
the Welght of Her Testlmony, Not the Admnssrblllty - '

A party seeklng to use expert testlmony must show that the w1tness possesses the necessary L S

: leamlng, Sl(lll or practlcal experlence to enable the w1tness to g1ve oplmon testlmony Srate V. Von: Ll

Dohlen 322 S .C. 234 471 S E 2d 689 (1996) South Carohna recogmzes many areas in Wl'llCh;E:
o an expert “has acqurred by study or practlcal experlence such knowledge of the subject matter of N
. :'.:ﬁ : .' ;-:hls testrmony as would enable h1m to g1ve guldance and assrstance to the Jury 1n' resolvmg a factual :. - o
o : '.:;":_-rssue whlch is beyond the scope of the Jury s. good Judgment and common knowledge » Stote v. :,‘ L

EER jf'Henry, 329 sc 266 273 495 SE2d 463 466 (Ct App 1997) Essentlally, foranexpert to be: o

o f‘competent to testlfy she must be better quahﬁed than the fact ﬁnder to form an. oplmon on the

f:'subject matter of her testlmony Goodmgv St Franczs Xavzer Hosp 326 S C 248 252 53 487 :‘ o =

L _9‘:::: SE2d _5.96,_59.8: (1997); .,“Gen_erally,--howev_e_r,vvdefects:1n the-ar_nount and quallty of the_expert s

S v_-eduCat'ion or expe'riencego-toithe"w?ei’ght'to be :acco‘rded the'expert's-”testimoriy' a'nd'not to its

| ladm1351b111ty State v Whlte 372 sc 364, 375, 642 S.E.2d 607, 612 (Ct App 2007) see also?-j

: EABrown v Carolma Emergency Physzczans P 4., 348 S C. 569 580 560 S. E. 2d 624 629 (Ct App



R : 2001) (“Any defect 1n the educatlon or. experlence of an expert affects the we1ght and not thef:' SR

L "‘7;{ ::'adm1551b111ty of the expert's testlmony ”)

LMC argues that because Ms Moore isa physrc1an S ass1stant rather than a medlcal doctor Lo -

o :,".':"”'she was not quallﬁed to grve testlmony regardmg whether Mrs Connell w1ll be adm1tted to the::‘ 3:;:

. :':-::hospltal for the ﬁature surgery recommended by her orthopedlst Our supreme court addressed a.': o

o :j'_z'.srmrlar issue in Goodzng v. St Franczs Xavzer Hosp 326 s C 248 487 s E. 2d 596 (1997) Infi-f} B
s . ;:'Goodmg, the pla1nt1ff sought to 1ntroduce expert wrtness testlmony from an EMT assertlng that an : ?.. .

S janesthe51olog1st breached the standard of care for 1ntubat1ng a patrent Id at 253 487 S E 2d at.E e

e '[_‘598 The tr1al court refused to quahfy the EMT as an expert because he was not a llcensed med1ca1 o

BT - j’:-:-_doctor Id However both the Court of Appeals and the Supreme Court held that what the EMT: - L

::-_E'lacked in medlcal tralmng and educat1on was relevant only to h1s cred1b111ty and affected the" -' S

| Eiwelght not the admrssnblllty of h1s test1mony Id (emphas1s added) The supreme court went S0 -

o ';-far as. to hold that 1t was an abuse of d1scretron to exclude expert testlmony on these grounds Id - :

In th1s case, Mrs Connell presented testlmony from Ms Moore regardlng the cost of the | '. Con

e - ..:.future treatment recommended by her orthopedrst Dr Logrng Dr Loglng testlﬁed that Mrs -

e Connell WOuld need a knee replacement surgery, among other future treatment Ms Moore s role L

:"then as a Certlﬁed Nurse L1fe Care Planner was ' to determme what costs Mrs. Connell 1s:: :

e .' ;-:reasonably certaln to mcur See Pearson . Brzdges 344 S C 366 371 544 S E 2d 617 619 (2001)

e x _-(holdlng that plalntlffs must prove that the1r future damages are reasonably certaln to occur”)

LMC argues that Ms Moore should not have been able to testlfy regardlng her oprmon that T LT

- '.Mrs Connell’s future surgery would be an- 1npat1ent procedure because she is. unquahfled to



- o determme whether Mrs Connell w1ll requlre future surgerres m the 1npat1ent settlng 12 (App Br

R - P 16) In makmg thrs argument LMC asked the crrcu1t court to make the same error admomshed : :, - R
o ';fm the Goodmg case That is, to exclude an expert’s testlrnony based on the expert not. belng a.i

o :_".'ff‘;hcensed medlcal doctor Ms Moore was not recommendmg treatrnent for Mrs Connell that she'.'- R

SR :',‘-: _was--unquahﬁed to-recomrnend‘ -Rather : she'dete'rmme'd wha‘t the treatment -reGOMended.by‘Dr o

L Logmg would entall and cost based on her tralmng and chmcal expenence Ms Moore test1ﬁedf'-_f'-.

o . I’that Mrs Connell would most 11ke1y have a knee replacement surgery 1npat1ent because (1) in the 3 - .

U ‘;-:Southeast knee replacements ate most often done in the mpatlent settlng and (2) Mrs Connell has -

o : 'f"-some comorb1d1t1es that mcrease her nsk factors for surgery and general anesthes1a wh1ch would o - T
R fi'?-:',be requrred for the knee replacement surgery (Tr p 93 1 9 p 94 1 15 p 102 1 16 p 103 e

R 1 l) Regardless of her ab111ty to admlt a patlent to a hospltal w1thout over51ght from a physwran 13 o

Ms Moore is more knowledgeable and better able to form an- oplmon on thls ‘issue: than the,IA . B

S f'--ifactﬁnder in thlS case makmg her oplmon ent1re1y appropr1ate She has tralmng and cllmcalgi - R

LT .';experrence that 1nform her oplmon What she may lack in credentrals is properly con51dered when S

L "f.zlwerghmg the strength of her testlmony, but 1t 1s 1nsufﬁc1ent to preclude her testunony from berng

e cons1dered Most s1gmﬁcantly, 1t cannot be sa1d that 1t was mamfestly arbltrary, unreasonable or:: R

o : f"unfalr for the fact ﬁnder to con81der thrs ev1dence The 01rcu1t court acted w1th1n 1ts dlscret1on in - -

-'-':: ’;jruhng that the hcensure or. qual1ﬁcat10n Ob_] ectron LMC ralsed went to the we1ght of Ms Moore s s

K :'.'__-te,str_mony;,‘ rather than the 'admrss__lbrhty_'._ ' T hereforeé_thlsruhng mu_st' not‘be; o_verturn‘e‘d; S

Nl -

s LMC argued at tr1a1 that asa Physwlan s A551stant Ms Moore d1d not have “admlttmg;: -
"}~_.'_pr1v_1leges” Tr. p. 74; 1. 2:5;p. 75,11.5-26. - '

R 13-LMC has not 1dent1ﬁed any: code statute or regulatlon showmg that a Phys1c1an S
o Ass1stant cannot admit patrents to’ a hospltal but the Court need not determme whether that’s truej -
,‘.'__«to de01de th15 issué.- S S : : :



s, Even If the Clrcult Court Erred in Admlttmg Lmdsay Moore s S

Testlmony, There Was No Prejudlce

As noted above even 1f 1t were error to admlt Ms Moore S| testrmony, LMC would have:‘:f SRR

T Z'to show prejudlce caused by th1s error to warrant a reversal on these grounds F zelds 363 S: C at::-_:' T

:26 609 S E 2d at 509 LMC can make no such showmg LMC objected to Ms Moore belng-; -

s ';-allowed to g1ve her op1n10n on whether Mrs Connell’s future surgery would be 1npat1ent largely_ N

Sl '.'-'_-because the cost for an 1npat1ent procedure was s0 much h1gher than the cost for an outpatlent[ Lot

g procedure However Mrs Connell 1ntroduced both Ms Moore s updated report Wthh 1ncludedi" BT

B f:-_;"the 1npat1ent procedure cost and a prror report whrch 1ncluded the cost of an outpatlent procedure L O
:’(Exhlblt 13) Further Dr Alford Mrs Connell’s economlst prov1ded testlmony regardlng how:7 o

o f":i‘? ';-jhls cost prOJect1ons would change 1f he used the outpatrent procedure costs Ms Moore prov1ded‘i o

' '.'__-1n her ﬁrst report The c1rcu1t court Judge s1tt1ng as fact ﬁnder had the beneﬁt of all thls'. T o

: '.1nformat10n when makmg h1s decrslon Although the crrcult court spec1ﬁcally found that Mrs o St

o Connell proved by a preponderance of the ev1dence that she 1ncurred $55 839 38 in past med1calfﬁ- o

- ;,'expenses 1t d1d not set forth an amount proven for future damages or: delmeate between .specral:t - B
L ":-V_:":::‘;-damages and general damages 1n makmg 1ts award The court’s award of $225 OOO .was;.
o ;-srgmﬁcantly less than the statutory max1mum award of $300 000 whlch could be easﬂy reached::' P
.- :"V.E‘.rf the crrcurt court accepted all the future medrcal costs Mrs Connell presented Based on the:i L

.= E'Aperm"anent and parn’ful nature of -Mrs. Connell’s 1'njur_y.and the'eV1denc'e before' the.'co‘ur.t the ‘t':rrcurtf Lo

f:'court could reasonably have awarded $225 000 in. non—economrc damages alone wrthoutzz_ o

S 'fconsrdermg future medlcal costs Put srmply, there is. no 1ndlcat10n that the 01rcu1t court awarded. o

- o _an amount for a future 1npat1ent surgery, 50 there 1s no 1ndrcat10n that LMC was preJudrced because' " -

o of thrs admlssron Thus even 1f Ms Moore s testlmony was errantly admltted th1s is. not grounds

e for;rev_ersal_._ T e
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111 [T WAS WITHIN THE COURT’S DISCRETION TO DENY LMC’S MOTION - ’_ ST

FOR LEAVE TO DEPOSIT IN COURT

LMC does not have a rrght to pay Judgments 1nto the court to avo1d statutory mterest — 1t. S

- ‘1s a matter left to the d1scret1on of the tr1a1 Judge Rule 67 SCRCP Because the c1rcu1t court dldf .

R ) fnot abuse 1ts d1scret10n in: denymg LMC’s Motlon thrs ruhng must be afﬁrmed

Standard of Revxew |

As LMC correctly pomts out “the grantmg of leave to dep031t money w1th the court': :

BT : i'ir:-pursuant to Rule 67 SCRCP is a matter w1th1n the d1scret10n of the tr1al court and w111 not be : '.:Av L

o S overturned absent an abuse of that dlscretlon » S C Dep t of T ransp v, F zrst Carolma Corp of

| "-":f_f.'SC 369SC 150 153 631 SE2d 533 535 (2006) Suchanabuse only occurs “whentherulmg:f | :7*“

o g ;‘1s based on an error of law or, a factual concluswn W1thout ev1dent1ary support Id Our supreme o i‘_ 3

' court “has repeatedly held that [1t] wﬂl not dlsturb a rulmg made by a Cll‘CUlt Judge When the matterj N

i AlS one w1th1n his d1scret1on unless 1t plamly appears that as a matter of law such dlscretlon was:'i.‘ S

' :erroneously exerc1sed » Wade V. S Ry Co 186 S. C 265 195 S E 560 560 (1938) Interference" . R

o from appellate courts 1s not proper unless the Court fis convmced that the actlon of the c1rcu1t:v. e

o - Judge was so opposed to a sound dlscretlon as to amount to a deprtvatton of the legal rtghts 0f the E -

o complammg party ” Grzjf i v: 0wens 171 S C 276 172 S E 221 222 (1934) (ernphas1s added) -

B The Clrcult Court D1d Not Abuse Its Dlscretlon in Denymg the Motlon -

In the 1nstant case the 01rcu1t court rlghtly deterrmned that Rule 67 SCRCP leaves to the o e

PR ' court’s d1scret10n whether a party agamst whom Judgment has been entered may dep031t funds into : : "

; ~-the court See Brown v Buttz 15 S C 488 492 (1881) (holdlng that a. statute perm1tt1ng aparty to': S

L ’.’."take a certam actlon w1th leave of the court does not requlre a court to grant such a request)

Hentgesv Hentges No 2011-UP 513 2011 WL 11735805 at % (sc Ct. App Nov 28 2011)1

e (afﬁrmmg a court’s refusal to allow funds awarded to be depos1ted 1nto the court because there' =
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el was. no:“ouestlon'o:f-ientitl:ement "tot'h-e funds under the appllcable order) Fmdmg that the 1ntentf} :'-: -

. e Z'of Rule 67 is to beneﬁt the Judgment cred1tor and con51der1ng the facts and c1rcumstances of th1s:" o

IR ‘;-_case the c1rcu1t court held LMC should not be allowed to depos1t sa1d funds (Order dated July 31 S

S '__-2020)

LMC has not 1dent1ﬁed any error of law or unsupported factual conclus1on on wh1ch the"."-'v»f .

R trlal court based 1ts demal Further LMC cannot pomt to any legal nght 1t has been deprlved of
| ;'because the c1rcu1t court demed 1ts Motlon to Dep051t In Court Instead LMC speculates that the ' _' f’ - .
- :‘:.{1. ::;E"-;-jmterest rate for post Judgment 1nterest estabhshed by S C Code § 34 21-20(B) “may exceed the
L :j:f:'-lnterest Defendant 1s actually able to earn on the Judgment amount durrng the pendency of thls - N
T 1':_.:-_ap”peal” and concludes 1t was an abuse of d1scret10n for the tr1al court to deny LMC’s Motloniifl.l S
o -:-i-_;based on 1naccurate factual assumptlons ” (App Br P 19) In short LMC dlsagrees w1th the;:;;':.f.:f'.‘
N :VCII‘CUlt court’s demal of 1ts Mot1on and declares that the court’s declsron must be overturned

E _However the abuse of dlscretlon standard requrres LMC as the Appellant to show that the court’ » T

. '.';-dec1s10n was. S0 out51de the bounds of what is. allowed under the law as to deprlve LMC of a legal : Ay L
o : ::,A'nght LMC has no’ absolute nght to: dep031t funds mto the court and the c1rcu1t court properly‘i:.:p--i;:_-'I..:n_":iE

n demed LMC’s Motlon based on the facts and c1rcumstances of thls case Therefore the dec1s1on: L S

e f:'must be upheld

CONCLUSION

Mrs Connell presented ev1dence at trlal that LMC created and had notlce of the hazardous:j S

o "_.:-_condltlon that prox1mately caused her fall and fractured knee wh1ch led to 51gn1ﬁcant pam 5

- B :'suffenng, and permanent mJury The c1rcu1t court properly demed LMC’s Motlon for D1rected':-’

. "'Verdrct and acted w1th1n 1ts d1scretron in admlttlng expert testrmony and denylng LMC S Motlon: P
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for Leave to Deposit in Court. For the foregoing reasons, Mrs. Connell respectfully requests this
Court affirm the circuit court and require LMC to pay the judgment entered against it.

Respectfully submitted,

By: /s Robert F. Goings

Robert F. Goings (SC Bar # 74855)

Jessica L. Gooding (SC Bar # 101210)

Goings Law Firm, LLC

1510 Calhoun Street

Post Office Box 436 (29202)

Columbia, South Carolina 29201

Phone: (803) 350-9230

Fax: (877) 789-6340

Email: rgoings@goingslawfirm.com
jgooding@goingslawfirm.com

Attorneys for Respondent
Columbia, South Carolina

December 9, 2020
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THE STATE OF SOUTH CAROLINA REGE%’

In the Court of Appeals

APPEAL FROM LEXINGTON COUNTY SC .
Court of Common Pleas CGUﬂ' OfAPPeals
Walton J. McLeod, Circuit Court Judge

Circuit Court Case No. 2018-CP-32-1750
Appellate Case No.: 2020-001089

Diane Connell ........ooeeeiriieiieneerereeeienteeeeeeeeee e s e seesatesssestsesessseessasasessasnesas Respondent,
v.

Lexington County Health Services District, Inc.
d/b/a Lexington Medical Center.........ccvevereemrnmrerneecnrenrennnciieseensssssssseenesnees Appellants.

PROOF OF SERVICE

I certify that I have served Respondent’s Initial Brief and Respondent’s Designation of
Matter on Lexington County Health Services District, Inc. d/b/a/ Lexington Medicél Center by
depositing a copy of it in the United States Mail, postage prepaid, on December 9, 2020, addressed
to its attorney of record, Evan Gessner, Esq. of Davis Frawley, LLC, Post Office Box 489,

Lexington, South Carolina 29071.

[signature page to follow]



Columbla South Carolma

December 9 2020

i'ReSpectfully submltted e

R s/ Robert F. Gomgq

.7+ Robert F. ‘Goings (SC Bar#74855) B
. Jessica'L:; Gooding, (SC Bar# 101210)"' e el
R ."}ffGomgs Law Firm, LLC Coernoe
... 11510 Calhour Street -
. Post Office Box 436 (29202)
.’ Columbia, South Carollna 29201
" Phone: (803) 350-9230- -
0 Fax: (877)789-6340 N T
L Z‘Emall rgomgs@gomgslawﬁnn com T
. Jgoodmg@gomgslawﬁrm com: .o

R B 3':'-‘Attorneys for Respondent



1510 CALHOUN STREET
. Yy . P.O. BOX 436 (29202)
/m COLUMBIA, SC 29201

(P) 803.350.9236
(F) 877.789.6340

December 9, 2020 s, \
RE@EE VEE™

VIA UNITED STATES MAIL DEC 11 2020

The Honorable Jenny Abbott Kitchings

The South Carolina Court of Appeals SC CGUH‘ of Appeals

PO Box 11629

Columbia, SC 29211

Re: Diane Connell v. Lexington County Health Services District, Inc. d/b/a Lexington
Medical Center
C/A No.: 2018-CP-32-1750
Appellate Case No.: 2020-001089

Dear Ms. Kitchings:

Please find enclosed for filing the original and one (1) copy of the Initial Brief of
Respondent, Designation of Matter to be Included in the Record on Appeal and the Proof of
Service in the above-referenced matter. Please return the filed, stamped. copies of the
documents to me in the envelope provided herein. ‘

By copy of this letter, a copy of same is being forwarded for service on all counsel.

Should you have any questions or concerns, please do not hesitate to contact me.

Sincerely,
Fohod £ 1
Robert F. Goings '
rgoings@goingslawfirm.com
RFG:lcc

Enclosures
cc: Patrick J. Frawley, Esquire/Evan M. Gessner, Esquire
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