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The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals
Email: ctappfilings@sccourts.org

RE:  Kierra Johnson v. Greenville County, the Greater Greenville Sanitation District and the
South Carolina Department of Transportation
Appellate Case Number: 2020-001144
Civil Action Number: 2020-CP-23-2023
Claim Number: 7045583-CJ
Our File Number: 23.20315

Dear Ms. Kitching:

Pursuant to Section (¢)(6) of the Supreme Court’s Order RE: Operation of the Appellate
Courts During the Coronavirus Emergency Appellate Case No. 2020-000447 (as amended May
29, 2020), please find enclosed for filing by email only the Reply Memorandum in Support of
Respondent’s Motion to Strike Materials Designated by Appellant for Inclusion in Record
on Appeal and Copy of Motion Hearing Transcript in the above referenced matter. By copy of
this letter, 1 am serving copies on all counsel of record by email only pursuant to Section (g)(3) of
this same order.

Thank you very much for your consideration of this request.
Sincerely,

LINDEMANN & DAVIS, P.A.

Andrew F. Lindemann
AFL/
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Perry H. Gravely, Circuit Court Judge

Appellate Case No. 2020-001144
Case No. 2020-CP-23-2023

KIerra JONNSON, ......ooiviiiiiiie e Appellant,

Greenville County, Greater Greenville Sanitation District, the
South Carolina Department of Transportation, American
Southern Insurance Company, and the State Fiscal
Accountability AUNOFILY ....occvveeeee e Defendants,

Of which American Southern Insurance Company is, ..........c......... Respondent.

REPLY MEMORANDUM IN SUPPORT OF
RESPONDENT’S MOTION TO STRIKE MATERIALS
DESIGNATED BY APPELLANT FOR INCLUSION
IN RECORD ON APPEAL

The Respondent American Southern Insurance Company has filed a motion

to strike materials designated by the Appellant Kierra Johnson for inclusion in the





Record on Appeal that were never filed in the lower court record nor were
presented to Judge Perry H. Gravely at the motion hearing held on July 24, 2020.

The Appellant has now filed a return to the motion offering no proof that the
materials at issue may be properly designated for inclusion in the Record on
Appeal. The Respondent’s motion that was adjudicated by Judge Gravely was a
Rule 12(b) Motion to Dismiss which was never converted into a Motion for
Summary Judgment at the request of any of the parties. No affidavits or other
evidence were submitted by any of the parties to the Court.

The Appellant does not dispute this. Instead, the Appellant suggests that her
counsel’s “demand letter” sent to American Southern was “discussed” during the
hearing and that there is “no requirement” that paper copies of documents
referenced be submitted to the Circuit Court. The extent of that discussion is the
following comment by American Southern’s counsel:

Well, when -- when the — when the Plaintiff's attorney
said -- and -- and -- and, also, just to be fair, the
Plaintiff's attorney sent American Southern a letter 10
days after the accident and demanlded policy limits.
That's all. They didn't -- didn't provide medical records,
nothing. And -- and then American Southern sent a letter

back, and said, give us what you got and we'll look into
it. And then they file a lawsuit.





(Tr. 16:23-17:5). The Appellant made no attempt to refer to or proffer those
documents for the record. Clearly, those documents do not belong in the Record
on Appeal under these circumstances.

The other documents designated are unidentified and undisclosed letters and
FOIA documents purportedly received from the Department of Insurance in 2018.
Those documents are not mentioned in the hearing nor in any filings. The
Respondent’s counsel do not even know precisely what they are.! The accident at
issue occurred on January 7, 2020, and the Complaint was filed on April 7, 2020.
So, these other “Insurance Department” records from a 2018 FOIA request pre-
date the accident and the subject of this litigation by more than a year. There is
also a good chance that those documents would be inadmissible as hearsay and for
lack of proper authentication. In short, there is no justification whatsoever for
including such documents in the Record on Appeal for what was a Rule 12(b)
motion. The Appellant baldly states that these documents “are directly related to
the appeal,” but they offer no support for such a claim. They do not even describe
for the Court what those documents are and why they were designated for

inclusion in the Record on Appeal in the first place.

! The Appellant concedes that the letters and FOIA documents received from the
Department of Insurance are not in the possession of the Respondent’s counsel. The Appellant
notes that the demand letter and the “denial letter” (which is mischaracterized as such) are in the
Respondent’s possession.





In sum, the Appellant has clearly violated the letter and spirit of Rule 210(c),

SCACR. The Respondent’s motion should be granted.

Respectfully submitted,
LINDEMANN & DAVIS, P.A.

BY: s/ Andrew F. Lindemann

ANDREW F. LINDEMANN #13030
JAMES M. DAVIS, JR. #6519
5 Calendar Court, Suite 202

Post Office Box 6923

Columbia, South Carolina 29260
(803) 881-8920
Email: andrew@Ildlawsc.com

Counsel for Respondent

American Southern Insurance Company
December 15, 2020






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Perry H. Gravely, Circuit Court Judge

Appellate Case No. 2020-001144
Case No. 2020-CP-23-2023

KIEITA JONNSON, .ot eeeeees

Greenville County, Greater Greenville Sanitation District, the
South Carolina Department of Transportation, American
Southern Insurance Company, and the State Fiscal

Accountability AUNOFILY ....occvveeeee e

Of which American Southern Insurance Company is, ..........c.........

CERTIFICATE OF SERVICE

Appellant,

Defendants,

Respondent.

Pursuant to Section (¢)(6) of the Supreme Court’s Order RE: Operation of the
Appellate Courts During the Coronavirus Emergency Appellate Case No. 2020-
000447 (as amended May 29, 2020), the undersigned employee of Lindemann &
Davis, P.A., counsel for the Respondent American Southern Insurance Company,
does hereby certify that service of the Reply Memorandum in Support of
Respondent’s Motion to Strike Materials Designated by Appellant for Inclusion





in Record on Appeal and Copy of Motion Hearing Transcript was made upon all
counsel of record by email only this the 15th day of December 2020:

Joshua T. Hawkins, Esquire
Helena L. Jedziniak, Esquire
Hawkins & Jedziniak, LLC
Email: josh@hjllcsc.com
Email: helena@hjllcsc.com

s/ Andrew F. Lindemann
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

KIERRA JOHNSON,
PLAINTIFF,

V3.

GREENVILLE COUNTY, GREATER
GREENVILLE SANITATION
DISTRICT, THE SOUTH CAROLINA
DEPARTMENT OF TRANSPORTATION,
AMERICAN SOUTHERN INSURANCE

COMPANY, AND THE STATE FISCAL

ACCOUNTABILITY AUTHORITY,
DEFENDANTS.

BETFORE:

COURT OF COMMON PLEAS
2020-CP-23-02023

TRANSCRIPT OF RECORD

CORY.

N N N N

July 24,
Greenville,

2020
South Carolina

THE HONORABLE PERRY H. GRAVELY, JUDGE.

A PPEARANTCE S:

JOSHUA T. HAWKINS, ESOQ.

Attorney for the Plaintiff

JAMES M. DAVIS, JR., ESQ.
Attorney for Defendant Greater Greenville Sanitation
District and American Southern Insurance Company

WILLIAM M. SMITH, ESQ.
Attorney for Defendant South Carolina Department of
Transportation

HOLLIE M. JENKINS
Circuit Court Reporter
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(There were no witnesses called.)

EXHIBTITS

(There were no exhibits introduced.)
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PROCEEDINGS

(WHEREUPON, the proceedings were held via Webex.)
COURT REPORTER'S NOTE: Due to remote platform

interruption and video-audio interference throughout the

hearing, those instances are denoted with "--" in the
transcript.
THE COURT: We are here -- well, I'm still hearing a

little bit of an echo there.

This is Kierra Johnson vs. Greenville County, et al.

2020-CP-23-2023.

All right. First of all, I'll have all parties
identify themselves and who they're representing.

We'll start with you, Mr. Hawkins.

MR. HAWKINS: I represent the Plaintiff. Josh
Hawkins. I represent Kierra Johnson.

THE COURT: All right. And Mr. Davis.

MR. DAVIS: I'm Jim Davis representing Greater
Greenville Sanitation District and American Southern.

THE COURT: Okay. And then Mr. Smith.

MR. SMITH: Yes. William Smith. I'm representing
the Department of Transportation.

THE COURT: All right. Any objections to this
hearing being held by Webex from the Plaintiff?

MR. HAWKINS: No, Your Honor.

And what I did is --
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THE COURT: Okay. We're having trouble hearing you.
MR. HAWKINS: I tried to turn off the -- the camera

so that there wouldn't be an echo.

Did that -- did that work?

THE COURT: Oh, yeah. That -- that works good there
now.

So any objection to having this hearing by Webex and
phone?

MR. SMITH: No objection from DOT.

THE COURT: Any objection, Mr. Davis?

MR. DAVIS: No objection from Greater Greenville and
America Southern.

THE COURT: All right. And any objection from you,
Mr. Hawkins?

MR. HAWKINS: No. No, Your Honor.

THE COURT: All right. Let's first entertain the --
the motions to dismiss.

And I'll hear from you first, Mr. Smith. We'll hear
your motion to dismiss.

And then we'll hear yours after that, Mr. Hawkins.

MR. HAWKINS: Okay.

MR. SMITH: Yes, Your Honor. This is William Smith,
DOT attorney.

The DOT filed a motion to dismiss or in the

alternative to see if we could get Mr. -- the Plaintiff to
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file an amended answer that gives us a more definite
statement of what happened, in particular, at least, the
location of the accident.

The complaint only says it happened on Highway 25,
which is 25 miles long. The first 30 paragraphs of all
the factual allegations in the complaint do not provide
either a location or do not even indicate the type of
defect or condition that DOT should have been asked to
correct or expected to correct within a reasonable time
after notice.

So we were just struck by the -- the lack of any --
any facts suggesting a defect or a condition that should
have been fixed, or even a location. It's a long -- it's
a big road, a long road. And we're not even to conduct --
able to conduct a -- even a preliminary investigation to
go out and try to find out where this accident happened.

I don't even believe there's an accident report with the
DMV, Your Honor, or the police -- the highway patrol.

So we ask -- do ask for -- to be dismissed or in the
alternative, we, at least, be granted an amended complaint
that gives more details about that. And so we think that
is, certainly, a -- needed in this particular case.

I do understand that the primary facts in the
accident are that this Plaintiff may have been hit by some

type of hose or -- that was hanging off a -- a truck that
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was operated by the Greater Greenville District. But we
still need to know a location or some road defect that DOT
could be on notice of to investigate. So we don't think
it's much to ask for an amended complaint to provide some
additional facts that we could work off of.

And then, lastly, we do ask that the two photographs
be -- he stuck in some photographs of the Plaintiff's
injuries. And we think that they're impertinent, not
really relevant. We, certainly, understand that at trial,
he could probably produce photographs that the Court could
consider their admissibility at that time.

But for purposes of the complaint, we think they're
impertinent and irrelevant. And we want -- we would like
to see those stricken from the complaint. We did submit
our brief online and, I think, we shared it with all the
other attorneys.

So we think it's pretty straightforward. But that's
our position at this point in time.

THE COURT: Mr. Smith -- let me ask you this,

Mr. Smith, I think as indicated in your memorandum, also,
there has to be specific allegations to fit within the
Tort Claims Act as well.

MR. SMITH: That's right. And so -- that's correct.

THE COURT: Mr. Hawkins, don't you think -- looking

at your complaint, especially as to the DOT, don't you
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think you need to put some stuff in there?
MR. HAWKINS: Yes, Your Honor. I was going to --

that was going to be my position. We're happy to amend.

There is a location in the -- in the White Horse Road
area where part of Highway 25 is -- is really limited
to -- to a fairly specific part of town over near Berea.

But I'm happy to do that. 1I'm happy to put in some stuff
about DOT and put in a more specific location.

THE COURT: Right. And -- and, also, realize that,
you know, you've got to make sure you -- you know, the
Tort Claims Act is very specific on what you have to
allege. So make sure we don't come back for another
motion to dismiss, you know, after you file your amended
complaint.

MR. HAWKINS: Yes, Your Honor.

THE COURT: What's your position on the pictures? I
mean, this is something that's starting to come up more
and more. I'm just...

MR. HAWKINS: Right. I think it's -- I think it's
coming up more and more because it's probably effective
in -- in getting claims resolved. There's no authority at
all that says you can't put a picture in a complaint.

In fact, as Your Honor knows, the -- the Plaintiff
is -- in the compliant, we're required to -- to give some

specific background regarding the allegations and describe
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our damages. Those pictures describe damages. We're not
saying we can publish the complaint to the jury. And
that -- we haven't taken that position. We haven't taken
the position we -- we can do something that we can't do.

But there's absolutely no authority anywhere that we
can't have the pictures in the complaint. In fact, I
think it's more thorough. I think more people should do
it. Because it -- it gives a better picture of what
happened where there's a roadway or a railroad involved.
It gives a picture of -- of how the event can arise in the
actual complaint.

And in this case, where we're describing damages, it
gives a -- it gives a good description of how severe the
damages were. This girl got her face busted up pretty bad
and -- but there's just -- there's just no authority for
what they're trying to do at all. I mean, not even one
case. There's not one case that says you can't have a
picture in the complaint. I don't think that's a legally
tenable position.

THE COURT: All right. For some reason, we -- we may
have a little bit of a glitch here on -- with my court
reporter and everybody else, actually.

Mr. Hawkins, are you still there?

MR. HAWKINS: Yes, Your Honor. I'm -- I'm here.

THE COURT: I think you -- I think you and I are the
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only ones left. Everybody --

MR. SMITH: I'm still here, Judge.

THE COURT REPORTER: Judge, I'm still here. I can't
see you, but I'm still here.

THE COURT: Okay. Here's my position. The pictures,
I don't -- looking at those pictures, my first view of
those I didn't see anything overly prejudicial or kind of
over the top, so to speak. So, you know, if -- if at some
point, if it's determined that there's something else
involved, then they can -- you know, they can have them
redacted at that point. But I -- I don't -- I don't see
any problem with those pictures at this point.

So I'm going to -- I'm going to allow Mr. Hawkins to
amend his complaint within 15 days as to make more
definite and certain as to the Department of
Transportation. And I deny the motion as to strike the
pictures.

All right. Mr. Davis, are you still with us?

MR. DAVIS: I am, Judge.

THE COURT: All right. And for some reason, the
video is off, but everybody can hear. So we'll keep
going.

MR. DAVIS: Thank -- thank you, Judge.

Jim Davis on behalf of the Greater Greenville

Sanitation District and American Southern.
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Judge, my motion to dismiss is primarily directed at
America Southern. And as you could see from my
memorandum, I -- I really focus on their three -- that
primarily deal with American Southern. Those are the ones
I'm going to focus on.

The first one was we —- we -- 12 (b) (6). The -- the
law is clear that because there's no privity of contract
between an injured person and a third party-attributor.
There is no right of action.

And -- and the case -- well, we, actually, cited

several cases, the -- the main one is Transit vs. USAA.

And, Judge, based on the -- the complaint, it appears
that -- that there may be an attempt to assert almost a --
an improper claims handling file -- claim.

But, there again, there are -- the case is Gaskins

vs. Southern Farm Bureau and Master Clean vs. Star that,

specifically, say you can't do that as a third party -- or
an injured person trying to go after a third-party
insurer. So that was our -- our first ground and our --

our main ground on the motion to dismiss.

There was also -- while there was not a -- a cause of
action for bad faith, there was -- basically, it was
mentioned in the complaint that -- that bad faith on how

American Southern handled this. Once again, there's,

clearly, established law that says that a third party
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cannot bring a bad faith claim. And those cases are

Kleckley vs. Northwestern and Swinton vs. Chubb.

And -- and, basically, what -- what the case law very
clearly says is if you're a named insured, you cannot
bring a claim, no matter whether it's a declaratory
judgment claim, or a bad faith claim, or anything else.
And, in fact, the -- the case of -- it went so far as to
say that you just don't have standing.

And -- and so -- so, basically, that is our -- our
main point that -- that -- that there's just not a claim
as to what sort of gave -- to the lawsuit thus asserting
the counterclaim -- the Frivolous Proceedings Act.

Because the -- the law is not in question. There's no
doubt that you can't do it.

The -- the third ground, we, actually, asserted that
the one cause of action they did bring against American
Southern, which is an abuse of process claim, obviously,
because the prior cases that I cited, there is no cause of
action -- anything -- abuse of process.

So it appeared that American Southern didn't cause
any process to issue or improperly use the process. And

so, very specifically, even if they could bring a claim,

which they can't, it's not a -- a viable claim. And --
and so, Judge, those -- those are the -- basically, the
three main claims or -- or issues that we have.
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The other three grounds are really just tort
claims -- well, two Tort Claims Act defenses. One is --
is Southern's not a proper party under 15-70-70. And
then, clearly, you can't get punitive damages under the
Tort Claims Act, which -- which the Plaintiff has -- has
claimed.

And then the final one was we asserted that it wasn't
properly served. They -- they served my clients by
certified mail. Rule 4 requires personal service. And
they didn't do that.

So -- so that -- that is -- and, again, without just
sort of going through everything I raised in my
memorandum, those are the issues that -- that we are
asking the Court to rule on and to dismiss American
Southern completely.

THE COURT: And I don't -- I'm not able to access the
memorandum right now. But your service issue is with
American Southern or it's, also, with Greenville County --

MR. DAVIS: It's both.

THE COURT: All right. Mr. Hawkins, the law's pretty
clear. Are you trying to make new law?

MR. HAWKINS: Your Honor, it -- it is pretty clear
that you can't bring a contract -- a breach of contract
claim or bad faith claim. But that's not what we brought.

And with respect to my colleague, his argument dances all
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around that elephant in the room.

The -- the abuse of legal process cause of action
is -- is pretty clear that if somebody abuses the legal
process and causes you to incur damages, which is what we
properly pled, you can sue them for abuse of legal
process. When there's an event like this that happened
where the -- the girl's just standing on the side of the
road minding her own business, not doing anything to
anybody and the insured vehicle causes -- through
recklessness causes an injury, a bad injury, and then they
deny that and say, well, there's no responsibility, you
have to file a lawsuit.

They're causing her -- they're, one, undertaking a
duty which goes to our negligence claim. And that's
just -- civil procedure stuff or tort stuff due to -- of
causation damages.

And, two, they -- they know that they're causing
somebody to incur legal expenses by abuse of legal
process, which is denying us what should be an amended
liability claim. But it may be a fact question there, you
know, for a jury if, in fact, he thinks there is.

But for him to say -- Gaskins does not say what --
what we're talking about here. It doesn't have anything
to do with the claims we've brought. Gaskins had to do

with improper claims practices act claim, which if you get
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into a more philosophical discussion, it's pretty clear by
reading that statute that the legislature didn't --
action. But the law in Gaskins never says that it's not
there, so we didn't bring it.

We brought it under negligence and under abuse of
legal process. And any way you —-- any way you read the
cases related to abuse of legal process, but, more
importantly, any way you read the cases related to motions
to dismiss, their motion based on -- based on that can't
be granted.

And as far as the service issue goes, it's under Rule
4., And I didn't look at this -- under 40(d), I think it
is. You can serve that -- that party by registered -- by
return receipt restricted registered mail, I think.

And -- and, also, you know, you don't have to show -- you
don't have to show -- basically, they don't get the
protections of the Tort Claims Act just because they
insure somebody who might get the protections of the Tort
Claims Act.

If they cause somebody to incur damages through abuse
of legal process and were reckless and -- and malicious in
some way, we can get punitive damages against them.

They -- they want that sort of -- almost like a vicarious
context of protection, but it's not there.

Because we have direct liability against the
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Plaintiff. 1It's not a governmental entity. And so if you
go just based on the law, their motion to dismiss has to
be dismissed just -- just based on what the law of what is
required before a motion to dismiss can be granted.

And so for that reason, we ask that we be allowed to
go -- go forward because we -- we stated the cause of
action for which we can recover. And there's no
protections at law for them under what we pled. Had
they -- had they pled -- had we pled improper -- I would
say, yes, it has to be dismissed. But that's not what we
did. Had we pled a breach of contract claim, I'd say,
yes, we don't have -- contract. But we didn't do that for
a very specific reason.

THE COURT: Well, and let's talk about the service of
process first. You can do certified mail on individuals,
minors, incompetents, and corporations or partnerships.

State agencies do not qualify for that.

MR. HAWKINS: And -- and the -- the insurer --

THE COURT: Well, we're talking -- we're talking
about the Greenville County Sanitation Department. So
under --

MR. HAWKINS: And I agree with that. I agree with
that, that we -- that I would -- them to accept service.
But if he doesn't, we'll send somebody out there. And we

still have time to do it --






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

THE COURT: Let me ask you this, Mr. Davis, do you --
do you have any problems accepting service on behalf of --

MR. DAVIS: Judge, I -- I doubt that I do. I --1I
would just need to ask for permission. But my guess is
they would say that is fine.

THE COURT: Okay. Yeah. Let's just -- all right.

Anything else in response to Mr. Hawkins?

MR. DAVIS: Judge, yeah. In -- in response to him
saying that -- that abuse of process is -- is somehow not
covered, the cases are very clear that you cannot bring --
it's -- there's no right of action. There's no private
right of action against a third-party insurer.

And -- and so it -- it cannot be that the cases that
are in my brief -- it cannot be more clear that it -- it

doesn't matter what you call it. You cannot bring a claim

against a third-party insurer and then -- and -- and --
but, again, even if you could, that -- that abuse of
process, they -- they have not established that American

Southern did anything to start to cause process.

It -- I, actually, cited in -- in my brief the -- the
definition. And it says, improperly used process after it
has been issued.

Well, when -- when the -- when the Plaintiff's
attorney said -- and -- and -- and, also, just to be fair,

the Plaintiff's attorney sent American Southern a letter
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10 days after the accident and demanded policy limits.
That's all. They didn't -- didn't provide medical
records, nothing. And -- and then American Southern sent
a letter back and said, give us what you got and we'll
look into it. And then they file a lawsuit.

I -— I -- I struggle to see how that could under any
circumstance be any type of abuse of process, or bad faith
claims handling, or anything else. But the bottom line is
that they're -- under the definition of abuse of process,
even if the Plaintiff could -- American Southern, which
they cannot, that they -- they established that just as a
matter of law.

THE COURT: Well, and I've reviewed your memo
and law. And I agree with you. And your motion as to
American Southern is granted on the various grounds that
you have alleged in the memorandum, so.

MR. DAVIS: Thank you, Judge.

THE COURT: All right. Mr. Hawkins, you had a motion
to strike.

MR. HAWKINS: Yes, Your Honor. I'm sorry. I was
trying to write down a note. Because I got to make sure I
do all this stuff when we get off the phone.

Your Honor, I have moved to strike —-- there's some
counter claims for frivolous proceedings. And I sent Your

Honor and the other parties some orders that rather than
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try to read from and stuff like that, just so everybody
would have it in front of them.

It's pretty clear that -- that that's not a
counterclaim. The Frivolous Proceedings Act is not a
counterclaim. It can be brought through a motion after a
favorable resolution, but it's not a counterclaim. And
so, I mean, it's -- I mean, it's pretty straightforward.

For that reason, we ask that it be stricken because
it's not a counterclaim. It's not a claim.

THE COURT: And Mr. -- I guess, Mr. Davis, and,

Mr. Smith, what's y'all's position on that?

MR. DAVIS: Judge, on -- on behalf of us, I had,
actually, sent Josh an e-mail and, basically, told him
that -- that I understood that -- that, obviously, there
does need to be a ruling before that is actionable.

But -- and -- and I told him, you know, I have raised
this. Sometimes, I raise it just as an affirmative
defense. Sometimes, I raise it as a counterclaim. It
really doesn't matter to me so much. I just want to
preserve that.

Obviously, in -- in this situation, since you have
now granted my motion to dismiss, as soon as I get an
order, then I will say that my, you know, claim is --
would have been -- be ripe. And -- but still, I don't

really care what I call it. And I suggested to Josh that
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I'd be willing -- if he just doesn't like that it's the
same counterclaim, I'd be willing to file an amended
answer and file it as just a defense, you know, just as an
affirmative defense.

It doesn't -- it doesn't really matter to me so much.
I just want to be able to preserve it. And -- and he
suggested that unless I wanted to dismiss it with
prejudice that -- that we couldn't resolve it. And I,
obviously, don't want to dismiss it with prejudice.

And so -- so I -- you know, from my perspective, I
don't know if Mr. Smith might have a -- a different

perspective. But from my perspective, I don't really

Call -— I don't care what it's called, whether it's a

counterclaim or an affirmative defense. I think we're
entitled to it. I think it's a valid claim on -- on some
level.

And -- and I'm -- I'm pretty much willing to do
whatever the Court wants me to do, as far as either filing
an amended answer to assert it as a defense, or whatever.
But I do think it's a valid claim.

THE COURT: Right. And I'm not sure -- I mean, I'm
not sure there's any prejudice in it. I mean, you can
pursue it at the appropriate time, which in light of my
ruling, it may be relevant now.

And as to -- as to Mr. Smith, I -- I think that's
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probably not exactly ripe right now. Because if -- if

Mr. Hawkins is filing an amended complaint, he's going to
file an amended answer anyway. So I'm not sure -- I guess
wait and see at that point.

Whether it's in there or not, I mean, Mr. -- I mean,
it's either -- you know, it doesn't matter as far as --
because at some point, it becomes ripe and the Court's
going to have to rule on it. So I -- you know, and with
that being said, I don't think there's any basis to -- to
initially strike it.

So I'm going to deny that motion.

MR. HAWKINS: Your Honor, I -- I would ask that if --
so I just want clarification. So in light of all the --
the cases that say that it's not a counterclaim and it --

and it has to be brought through a motion, but the ruling

is still to -- to --
THE COURT: Well, I guess I'll look -- I'll look at
those cases. I just have not had a chance to review

those. All right. 1I'll take it under advisement.

MR. HAWKINS: Okay. Yeah.

Thank you, Your Honor.

That -- that part of the ruling is -- is important
for the record. I just wanted to make sure I --

THE COURT: 1I'll look at those cases.

MR. DAVIS: And, Judge, just -- just for the record,
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since Plaintiff's counsel is going to file an amended

complaint, which, obviously, means I'll have to file an

amended answer -- or an answer to the amended complaint,
then I'm -- I really am fine just having it be an
affirmative defense, rather than a counterclaim. I -- it

doesn't matter to me.

MR. HAWKINS: But it's not an affirmative defense
either. The cases are clear about this --

THE COURT: I just haven't looked -- I just haven't
looked at those -- those cases. And I will -- I'll look
at those. 1I'll issue an order.

So this is what -- all right. I will issue an order
as to -- I'll just do a Form 4 as to your motion,

Mr. Smith. And it's just going to allow time to amend
this complaint.

I'll issue an order as to the issue on the frivolous
claim, Mr. Hawkins' motion.

And then I will ask Mr. Davis to prepare an order as
to the motion to dismiss.

MR. DAVIS: 1I'd be happy to, Judge.

THE COURT: All right. Anything --

MR. HAWKINS: What -- yes, Your Honor. I do need
to -- just to make sure I don't do something I'm not
supposed to do. The -- when we filed the amended

complaint, obviously, we want to preserve the -- the claim
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that you dismissed against -- we want to preserve it for
appeal.

And so if we're having to file an amended complaint,
technically to dismiss, even though we're appealing that,
then we -- I mean, I think we still have to include them.
But I don't want to do something at odds --

THE COURT: No. I mean, you're -- I'm allowing you
to amend your complaint as to DOT. But I'm not allowing
you to amend it as to -- relating to American Southern,
who I just dismissed.

MR. HAWKINS: Right. And -- and that was -- that's
my question is that they've been dismissed. So for
appealing -- so we -- we don't have to put them in there.
And I didn't -- you know, get around the ruling or --

THE COURT: Right. But if --

(WHEREUPON, the proceedings were inaudible due to

Webex technical difficulties)

THE COURT REPORTER: Judge, there is so much
background noise that I just can't even hear any of this.
I don't know what the problem is. But I'm -- I'm not
getting this.

THE COURT: All right. And this is just -- I've
ruled on that. I mean, you -- they're being dismissed.
And they do not need to be put back in the complaint.

MR. HAWKINS: Okay.






o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

THE COURT: All right. Anything else?

MR. SMITH: No, Your Honor, not from DOT.

THE COURT: All right. We'll go ahead and end the
hearing. And we -- everybody have a good day and good
weekend.

****************END OF TRANSCRIPT OF RECORD***************
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