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We're not going to talk about that.

It's August, it's hot. I'm going to talk about the
winter time and get everybody cooled off, even though,
Madam Presiding Juror, you're kind of bundled up a little
bit. That air condition is working in here today. So, I'm
going to give you an example of direct ahd Cross examine --
direct and circumstantial evidence, because I think it
helps you understand the concepts. And then we're going to
mové to our next topic.

Remember we talked about direct —- direct evidence and
circumstantial evidence. Go with me to last February. Go
with me to lasfrFebruary. There was an evening in
February, it was so cold -- it was so0 cold. And I remember
it was about after supper time, about when .we got dishes
put away, and I knew that, you know, snow-had been
forecasted. I was so excited. I think we even closed
court a little bit early, because we were worried about
people getting home in the blizzard -that of course hadn't
started yét. But we were waiting on it.

And so, we ali sitting there about after supper --
about after supper. February, it's -- it's férecast; and I
looked out: of fhe window, and low and behold whife stuff
started coming down, kept'coming down. And then the lawn
was covered in this wonderful white stuff. And my grown

children immediately became about 4 and 5, and out they
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went.

Ladies and gentlemen, that is direct evidence that
it;s snowing. You see it's snowing.' Direct evidence.
Evidence that immediately establishes the main fact to be
proved. It snowed. It snowed that night.

Okay. 'Let's talk about circumstaptial evidence.
Let's go back to February. Let's say it's real cold, real
cold. Snow is forecast. You look up, skies look a little
gray, even though it's dark; ;You go to bed. Ybﬁr lawn is
brown and crunchy, iike it always is in February unless you
do that rye grass. You go to sléep. Snow is forecast.
It's freezing cold outside. Your lawn is brown and

crunchy. You wake up the next morning, and low and behold

while the sky is blue, your lawn is covered with snow.

That is . circumstantial evidence that it snowed overnight.

You don't see it snowing, but it was forecasted; it
was cold, and there in the morning your lawn, which.was,
when you went to béd, brown and crunchy, is now covered in
white snow. Circumstantial evidence that it snowed
overnight.

You prove a number of things:, It's February, it's

cold, it's forecast. You don't see it snow, but based on

those facts, based upon the additional fact that the snow

is covering the lawn the following morning, .those facts

allow you to draw an inference, the proof -- collateral
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fact from which the main fact may be proved, and that is

that it snowed overnight.

Now, I forgot to give you that example and I figured
it might cool us all off. We might borrow your sweater.

All right. Now, we're going to —- now, let me -- I'm
going to move on forward in the instruction and we' re going
to talk about intent. Intent. Becquse you see, in order
to establish criminal liability ﬁnder our law, criminal -
intent -- criminal intent is required,

For example, the mental state required to be proven by
the State for a particular crime might be purpose, intent,
knowledge,.recklessness, or criminal intent. Criminal

intent must be proven by the State beyond a reasonable

doubt. Criminal 1ntent is always a matter that must -be

determined by the jury from the circumstances surrouﬁding
the situation.

There is no way to prove intent to a mathematlcal
certainty. There is no- way that medical science can
dissect a person's brain and determine what the persdn had
in mind. So, the law says that criminal 1ntent may be
1nferred from the circumstances shown to have ex1sted

This is how you nake a dete;mlnatlon of whether or not
the element requiring intent Qas present. It is not
necessary to establish intent by direct and positive

evidence. But intent may be established by inference in
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the same way as any other fact, by taking into
consideration the acts of the parties and all of the facts
and circumstances of the case.

Criminal intent is a mental state, a conscious
wrongdoing. It is up to you to determine what the
defendant intended to do, based on the circumstances shown
to have.existed. Criminal intent can arise from actipn or
a failure té act. It may arise from negligence,
recklessness, or an indifference to duty or to
circumstances that is considered by the law to be
équiyalent of criminal intent.

Now, ladies and gentlemen, I'm going to read to you

the —-- some of the allegations of the indictments. Ladies

" and gentlemen, indictment 2007-GS-18-1206 alleges in part

(as read): "That in Dorchester County, South Carolina, on
or about June the 8th, 2007, the defendant, Tiffany Ann
Sanders, nee -- I will say now -- Hecksher,.did knowingly
and unlawfully aidvin the commission of, abet, counsel,
hire, or otherwise procure the commission of murder by the
prinqipal, Sean Kammérer, and the defendant was not present
when the principle felony was committed. This offense

being in violation ..." and the code section is -- is

" mentioned, which we're going to talk about in just a few

moments.

Indictment 2010-GS~18-0707 alleges(as read): "That in
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Dorchester County, on or about June the 8th, 2007, with

malice aforethought the defendant, Tiffany Ann Sanders, nee
Hecksher, did kill or aid, abet, assist, or join with Sean
Kammerer to kill Jessie Ham by means of shooting him. The
victim did die as a proximate result thereof. This offense
being in violation of the common law ..." and there's a
code section there mentioned as well.

In a moment we'ré going to talk about these two
offenses, Bﬁf I wanted to -- as I told you I would do
earlier, I want to tell you of the stipulation of counsel.
Remember stipulation is an agreement., It is an agreement
that you should find the following as fact by agreement of
counsel, both for the State as well as Ms. Hecksher.

The State and the defendant stipulate to the following
facts(as read): "Jessie Ham, the victim, was killed by
four shots; three in the back and one to the neck.

"Jessie Ham was killed near the Tire Kingdom in the

Publix shopping center at the corner of Park Forrest

the City of North Charleston, Dorchester County.
"Sean Kammerer fired those four shots. Sean Kammerer
was convicted by his'plea of guilty to murder. |
“DeJuan Jenkins drove Sean Kammerer to the scene énd
away from the scene,. and was convicted by his plea to

accessory after the fact."
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Now, ladies and gentlemen, we are going to first of
all talk about accessory before the fact to felony. This -
- the felony here beiﬁg murder. And once we have talked
about £hat offense, thén we're going to talk abéut murder.
So, to give you an overview we're first going to talk about
accessory before the fact to.murder and then we're going to
falk about murder. .

Ladies and gentlemen, the defendant is charged and
indicted with being an accessory before the fact of murder.
In order to prove .this crime, the State must prove beyond a
réasonable doubt that the defendant eifher advised, agreed,
ﬁrged, counseled, hired, or in some way aided or abétted
another person to commit a crime; and that £he defendant
was not present when the offense was committéd. The
defendant may also be held criminally responsible for

accessory before the fact of any other crime which is the

natural or probable result of the agreed .upon crime.

"Rid" means to help, to promote the course or.

accomplishment of, to give' support to or to give assistance

to. "Abet" means to encourage or appear to favor or

support. Now, that concludes my instruction on accessory
before the fact.
Now I'm going to talk to you about the crime of

murder. The defendant is charged with murder. The State

‘must prove beyond & reasonable doubt that the defendant
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killed another person with malice aforethought. Malice is

hatred, ill will, or hostility towards another person. It
is the intentional doing of a wrongful act without just

cause -or excuse, and with an intent to inflict an injury or
under circumstances that the law wil; infer an evil intent.

Malice aforethought does not require that malice exist

for any particular time before the act is committed; but

malice must exist in the mind of the defendant before or at
the time that the act is committed. Therefore, there must
be a combination of the evil intent and the act.

Malice aforethought may be express or inferred. IThese
terms "express" and "inferred" do not mean diffeient kinds
of malice, but merely the manner in which mali;e nay be
shown to exist; that i;, either by direct~evidence or by.
inference from the facts and circumstance which are proved.

Express malice is shown when a person speaks words

which express hatred or ill will for another person, or

.when the person prepared béforehand to do the act which was

later accomplished. For example, lying in wait for a
person or any other acts Qf preparation going to sth_fhat
the deed was within the defendant's or principal's mind
would be express malice.

Malice may be inferred from conduct showing a total
disregard for human life. Inferred malice may also érise

from the deed that is done with a deadly weapon. A deadly

000507




.10

11

12

13

14

15

16

17

18

18

20
21
22
23
24

25

288

weapon 1is any article, instrument, or substance which is
likely to cause death or great bodily ﬁarm. Whether an
instrument has been used as a deadly'weapon depends on the
facts and circumstances of each case.

The following are examples, and just examples, of
instruments which may be deadly weapons: a shotgun, a
rifle, a dirk,‘a dégger, a knife, a slihgshot,.metal
knuckles, a razor, gasoline, a firebomb or Molotov
cocktail, lighter fluid. You know, a firearm may be a
dead}y weapcn even if it is not operating.

Ladies and gentlemen, I'm now going to charge you with
the theory called "hand of one is the hand of all." 1If a
crime is committed-by two or more pebple who are acting
together in committing a crime, the act of one is the act
of all. A person who joins with another to commit.aﬁ
unlawful act is criminally responsible for everything done
by the other person which happens as a probable or natural
consequence of the acts done in carrying out the common -
plan and purpose.

For example, two beople can be guilty of armed robbery
whéﬁ only one of the two had the knife. It was only one
knife and only one person wielded the knife, The other
person was the lookout. If two or more people are
together, acting together, assistigg each other in

committing the offense, the act of one is the act of all,
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or as it is sometimes said, "the hand of one is the hand of

all."

Prior knowledge that a crime is going to be committed
without more is:not sufficient to.make a person guilty of
that crime. Mere knowledge that another person is going to
commit a crime, even if the person -- the defendant is
present when the crime committed, is not sufficient to
convict the defendant as a principal.

Guilt as a principal is shown by actual or
constructive presence at the scene and as result of prior
arrangement. Therefore, a finding of a prior arranged plan
or common scheme is necessary for a finding of guilt as a
principal. ‘The State must prove beyond a reasonable doubt,

by competent evidence, the theory of the hand of one is the

hand of all.

A principal in é crime is one who is either actually
committing or commits the crime, and who is present,
aiding, abetting, or assisting in committing the criﬁe.
When a person does an act in the presence of and with the
assistance of another,Athe act is done by both. Where two
or more, acting with a common plan or intent, are present
at the commission of a crime, it does not matter who
actually commits the crime, all are guilty. The hand of
one is the hand of all.

"Present at the commission of a crime" means to be
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sufficiently near to aid and abet and assist in the

commission of the crime. However, mere. presence at the
scene of a crime is not sufficient to convict one as a
principal on the theory of aiding and abetting. Intent is
also a necessary element, for there must have been a common
design or intent to commit the crime, and the crime must
have been committed pursuant thereto with a person aiding
and abetting by some overt act.

"Intent"” means intending the result which actually
occurs. Not accidently or involuntarily. Intent may be
shown by acts and conducf of the defendant and other
circumstances from which you méy naturally and reasonably
infer intent. The State must prove these elements beyond a
reasonable doubt.

Counsel, I want you to take one more look at the
verdict form. )

(Bench conference.)

THE COURT: Ladies and gentlemen, we now going to gé
over the verdict forms. But before we do that, I want to
discuss with you that your verdict must be unanimous. That
means this must be the verdict of e;ch and everyone of you,

(To the alternates) That should be a hint to you éuys,

my alternates, that the next time that our jury leaves,

"y'all stay with me in here. Okay?

(No audible response.)
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THE COURT: What I am talking about when I say it must

be unanimous is this must be the verdict of each and
everyone of you. Not the majority of you and not any one
of you.' This must be the verdict of each and ever?one_of
you, unanimous. | -

Also, even before we go over the verdict form, I want
to tell you that I have put words on a piece of paper. I
had to do that in order to create a verdict form.

There are two possible Verdiéts. One of them has been
put on this piece of paper first, and one of them has been
put on this piece of paper second. T want you to know I
could just as easily and just as legitimately put the
second possible verdict first and the first possible
verdict second.

The reason that I'm.telling you this is that T don't
want any of you to take any hidden meaning, any hidden
instruction, any opinion by the Court as to what ought to
be your verdict. You know, it's just reality, you're going
to put something on paper, something got to be first and
something got to be second. So, do not take any hiddeq
meaning in which the order of words have been put on these
pieces of paper, because there is none intended.

All right. Ladies and gentlemen, there are two
verdlct forms, because there are two indictments. I could

have put both of them on one plece of paper. I simply
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1 chose to put:—— use  two pieces of paper.

2 Now, irrespective of what your verdict is, I wgnt you
3 to be clear, I want you to circle it. You might want to

4 underiine and circle it., But I just'waﬁt to be sure that

5 there is a clear indication with fegards to each of: these

6 indictments what is.the verdict of the jury.

71 Now, this is 07-GS-18-1206, which is the indictment

8 for accessory before the fact to a felony. Of course, the
9 felony in this instance is murder. And the verdiqt form --

10 and let me explain this to you, with my little Handwritten
31 note. it says "State of South Carolina‘vs. Tiffany Ann

12 Hecksher, "FKN" stands for "formally known as.”"” And

13 everybody's thinking about Prince, the singer. That's the
14] - way that we've done it, just so the indictment and her

15 current name ‘are both included, we put Tiffany Ann Hecksher

16 formally known as Sanders. And that's what that's about.

17 And number one here says (as read): "As to the

18 indictment alleging accessory before the fact to a felony,
19 we the jury unanimously -~ hy children think I'm a nag --
20 unanimously find the defendant ..." and there are two

21 possible verdicts. Whichever is the verdict of this jury,
22 I want you to circle it. You might want to underline apd
23 circle it. I just %ant it to be clear which of/tﬁese two

24 possible verdicts is the verdict of the jury.

25 Now, the second verdict form, and again(as read):
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"The State of South Carolina vs. Tiffany Ann Hecksher FKN,

formally known as Tlffany -- well, formally known as
Sanders -~ we've got to do FKA.

All right. Number one, as to the charge of murder, we
the jury unanimously find the defendant l.." there are two
possible verdicts. Whichever is found to be the unanimous

verdict of this jury, circle it. If you want to underline

it too, just so it's clear which of these two possible

verdicts is the unanimous verdict of the jury. You'll
indicate that, too.

Madam Presiding Jurer, when the jury has completed its
deliberations, filled out the verdict ferms, I want you to
sign here where it says presiding juror, and you know who
you are, Today is -- fof your reference, today is August
the 5th -- August the 5th, 2010. I'm going to ask you,
once the jury's completed it's deliberations, you've filled
out your verdict forms, I need you to sign where it says
presiding juror, and date the verdict forms, both of them
for me.

‘When you have concluded your deliberations and filled

out your verdict form, you'll knock on the door and then

.you all will return to the courtroom. You will then pass

" the verdict form to Mr. Taylor who will in turn give that

to me. You do not publish the verdict.

Now, ladies and gentlemen, I -- I told you that there
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would be another break. And I'm going to talk about that

with you now, because when yoﬁ step back to your jury room
in just a moment, I'm going to give you’ this instruction:
Do not discuss this matter or allow anyone £o discuss it
with you.

And.you would be so within your rights at this point
to say, "Now, wait 'a minute. You've been telling us for
two days when we'd heard the evidence, the arguments of
counéel, your charge on the law, we were ready to
deliberate." So, I'm going to hasten to tell: you exactly
whaf we're going to be doing when you leave on this next
occasion.

I'm going to furn to these lawyers and I'm going to
ask them two questions: Have I given this jury all of the
law that they may need for their deliberations, and have I
stated it for them correctly? These lawyers help me know
if I have failed to give you all the law which you may
need.

Sometimes I need to bring jurors back out, and I need
to charge them further beéguse I have failed to give them
all of the law that they may need. |

I ask you to in advance, if I need to bring you back
out for.that purpose, bleaée don‘t.consi&er that

instruction with any emphasis. If I need to bring you back

 out because I have stated something incorrectly, and
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goodness knows, I don't intend to do that, but-sometimes

things just pop our wrong; and in the event that I need to

bring you back out to correct my error, I ask you in

-advance, please allow me to correct my error in your minds.

This is my chance to get this right, to give you all of the
law that you may need for your deliberations and~to étate
it for you correctly,

Now, in the évent that I do not need to bring you.back
out, you will be bfought the verdict forms and the
exhibits, and Mr. Taylor will bring you an instruction .to
begin your deliberations.

Ladies and gentlemen, Mr. Taylor and I've beén'doing
this for a long time. He has yet to fail to give a jury
that specific instfuction, but this migHt be the first
time. You will not have this verdict ~- these verdict
forms and these exhibits unless &ou are prepared to
deliberate. So, if you have the verdict forms, if you have
the evidénce, you begin your deliberations with the
exhibits.

Now, all 12 of you must be together for you to
deliberate. So, in the eveqt that you need to‘take a
break, for example, if one or more jurors need to.take a
comfort break, stop your deliberations, take your break
and then reconvene you deliberations when all 12 of you are

together again. Just remember that all 12 of you must be
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together for you to deliberate.

And now, I'm going to conclude these instructioﬁs‘with
this: The Qord verdict, the word vérdict comes from the
Latin phrase Verédicté, which means "to speak the truth,"
"to speak the truth," whicﬁ is now your task, to speak the
truth. |

Please step to your jury room. Do not discuss this
matter or allow anyone to discuss it with you.

. (Jury exits at 11:47 a.m.)

THE COURT: (To alternates) Hegé's what I'm going to
ask you all to do for me anq here's the why. You of course
are our alternate, correc@?

&URORS: Yes.

THE COURf: And for our~record, I need ?ou to state
your name és our alternate. .

JURCR: John Garofalo.

THE.COURT: Yep.

JUROR: Rhonda Snipe.

THE COURT: Thank you. ©Now, I believe that if

‘something was to happen with one of our jurors in the next

15 minutes, I believe that I could stop the deliberations,
seat one of you, and then reconvene -- or actually not
reconvene, but start the deliberations anew and save tﬁe
trial. Because I believe I can do that for a 15 minute

period — 1 don't think I could do it longer than that. I
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think the deliberations at that point would have gone on

too long.

But because I think I can do that for about 15
minutes, you've given us so very much of your timé, I'm
going to ask you.for 15 minutes more. 'But'you all keep up
== yeah, y'all keep up with the time. Don't wvait on me to
keep up with the time. Y'ail keep up with the time. And
Mr. Taylor's going ta take the two of you in another --
just another area. I hope we got some magazines orlsome

snacks or something for you. I'm sure we do. But if y'all

-will give me 15 more minutes, I'd be so grateful. If y'all

will go with Mr. Taylor.
(Alternate jurors exit at 11:49 a.m,)

THE COURT: Exceptions?

MR. BELL: None from the Staté, Your Honor.

THE COURT: Additions?

MR. BELL: None from the State.

MR. O'NEAL: I do have an exception and possibly an
additi§n, Judge.

THE COURT: Okay.

MR. 6'NEAL: When we had our informal conference
yesterday on the charges, I knew that it ended up that you
were going to charge on accessory to a crime, that you weré
going to use the word "crime" in that charge.

And I kind of anticipated that Mr. Bell would argue a
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crime would be, for example, bringing a guy to a fight.
And that's why yesterday I -- I asked you if you would

always say, "the crime of murder" on that charge, accessory

" before the fact to the crime of murder.

Because IAdidn’t -- my fear was the jury would hear
that charge, accessory before the fact to a crime, and
figure, well, I agree with Mr. Bell that bringing a guy to
a fight, a fight in public is a crime, diéorderly conduct,
or whatever you want to call it. And that's what she did,
and there they've proved it.

And my exception really I suppose is an addition, I
want you to add the words "of murder; to anytime you say
the word "crime" in the charge on accessory.

THE COURT: Thank you so much. 2And I think, actﬁally,
I do that in the charge where it says —-- let me -- let me
just flip back to that portion because -- the defendant --
here's what I stated (as read): "The defendant is charged
with beiné an accessory before the fact of murder." And
then I go on.with the charge. ) -

It comes up again -- the only other .place (as read):
"The defendant may alsé be held criminally responsible for
accessory before the fact for any other crime which is the
natural of probable result of the agreed upon crime.".‘I
think that's the place that you're talking about.

MR. O'NEAL: Yes, ma'am.
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THE COURT: You know, I don't -- T don't'speak of any

other crime. And I told them earlier that -- that the
crime related to accessory before the fact is murder.

And then I go on to say (as read): "The defendant may
be held criminally responsible for accessory before the
fact for any other crime which is naturally the -- or
probable result of the agreed upon crime.

And so, it wouldn't be appropriate to always charge
the crime of murder, because this section is meant to
explain to the jury probably that which you are concefned
about. And that is, is that if you in fact were an
accessory before the fact of a -- of a crime such as
assault and battery of a high and aggravated nature, and
the jury was to determine that the -- that the natural or
probable result of the crime of éssault and battery of a
high and aggravated nature was murdef, then the defendant
would also be responsible -- held criminally responsible
for that.

Because that -- the murder in that instance would be
the natural or probable result of the agreed upon crime of
assault and battery with in -- with intént to kill or of
assault and battery of a high and aggravated nature.

And rather than giving specific examples in this
section I just -- I talk in terms of just crimes in -- a

little more in -- in general. But that's on all fours with
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_the case law that we went over yesterday --

MR. O'NEAL: Yes, ma'am. I was shown that.

THE COURT: And I don't remember it. Do yoﬁ have that
cite? . |

MR. BELL: I think it's State vs. Peterson.

THE COURT: State vs. Peterson? |

MR. BELL: Yes, ma'am.

THE COURT: All right. And I'd love to have the cite.

MR. BELL: I -- as soon as T can find it.

THE COURT: Okay..

MR. BELL: It's here somewhere.

THE COURT: We can go on and get that. So, I note
your exception.

MR. O'NEAL: Thank you, Judge.

MR. BELL: Stqte vs. Mose, M-o-s-e, Peterson III and
Craig Anthon& Stubbs. It is cited as 287 S.C. 244 or 335
S.E. 2d 800.

THE COURT: Ihank you all. Gentlemen, deo this for me,
please?

MR. O'NEAL: Yes, ma'am.

THE COURT: .Please come and review all of the exhibits
and the verdict forms one more time. And it éays-"FKN." I
think it's supposed to just say "FKA." So, y'allvchange
that fdr me, please. |

MR. O'NEAL: Yes, Your Honor.
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THE COURT: And then we will be in recess until we

hear
(Both counselors confer with.the court
reporter about the exhibits.)
(Bench conference, )

THE COURT: And I tell you what,.Counsel,'I'm going to
let them -- I'm going to let them deliberate for about 30
minutes and then I'm going to ask Ms. Salisbury and Mr.
Taylor to go in and -- about lunch. Or they may just -~
sometimes they just -- Ms. Salisbury knows what's wonderfil
for.lunch agd she just orders it.

So, do you want to be notified when she goes in or --

MR. O'NEAL: No, ma'anm.

THE COURT: -- George goes in just to talk about
lunch? Okay. Very well. Very well. And again, we will
be in recess until we hear from our jury.

MR. O'NEAL: Very well, Judge. My client and her
family will probably go outside the courthouse briefly and
come right back in, if that's all right?

THE COURT: I have no problem with that at all. .And
again -- but I'll just speak to &our client about that.

Ms. Hecksher, just as I said several times to you, and
I do this in an abundance of caution so that you are
notified and -- and on notice: If you should fail to

return from your lunch, I would immediately issue a bench
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warrant and -- but the trial, the verdict, and receiving
the verdict and the sentencing, would proceed on yithout you
here.

And again, I'm saying that, not because I don't think
that you will be as honorable as you have throughouf these
.proceedings in returning, I jpst tell you so that I know
that you have heard that from me and you are on notice.
But I have no problem with -~ with her remaining out.

MR. O'NEAL: Thank you, Judge.

THE COURT: All right. Very well. And also -- and
let me just say this, because I'm -- I -- since it's on my
mind. We have no way of knowing how long the jury'will
deliberate. We just have no way of knowing that,

And if you -- if you need to bring -- if you all need
or want to bring the baby and -- and again use the
conferénce room, I want you all to feel free to.do that
because, you know -- i know -- I don't know how long the
pumping and all will last, and I donft know how long

they're going to deliberate. But'I want you to be at ease.

.Again, that's your room.

MR. O'NEAL: Thank you, Judge.
THE COURT: All right. Thank you all:. All right.
_(Off the record at‘11:57 a;m.)
(On the record at 1:10 p.m.)

THE COURT: All right. As you all know, the -- our --
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our jury wants to rehear some testimony and we're going to

play it back for them.
MR. EELL: That's what we’re working on, Your Honor.
Your Honor, we're not —--
THE COUéT: Huh?
MR. BELL: We're not quite ready.
jHE'COURT: We're not quite.—— I thought we were?
MS. KIMMONS: We're having some trouble getting it to
play. Do you we need t§ call Sean?
THE COURT:. Yeéh.. Tell them to hold just a sec --
tell them we thoqgﬁt we were ready, but we're having a
momentary technical difficulty, Hang loose.
COURT SECURITY: Yes, ma'am.
THE COURT: Stay tuned.
(Brief pause due to technical difficulty.)
(On the record at 1:29 p.m.)
- THE COURT: All right. Anything else before we bring
our jury out? |
MR. BELL: No.
MR. O'NEAL: No.
THE COURT: No? No? No? Yes?
. {Bench cénference.)
THE COURT: All right. Could we get the jury, please?
(Jury enters a? 1:37 p.m.)

(Marked Juror Notes as Court's Exhibit Nos. 3 and 4.)
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THE COURT: Ladies and gentiemen, I have your notes.

And I, of course, thank you for them. This is how we're
going to be proceeding. In .just a momént the testimony of
the two individuals, Mr. King, Ms. Hans, we're going to
replay those for you. And ;hen once we have replayed that
téstimony for you, then I will -- I will recharge you on
inteht and malicg.

Lédies and gentlemen, at this- time we're going to
begin by plajing the testimony, I would think, of Mr. King
first. Is_that right?

MR. O'NEAL: That's correct.

THE COURT: Very well.

(At this time, the testimony of Kevin King
. was played back.for the jury.)
THE COURT: Are.y'all going to come on and assist him
and switch to the next -- |
(Mr. Bell and Mr. O'Neal come up
to assist the Deputy Clefk of Court.)
(At this time the testimony of Jessica Hans
wés played back for the jury.)
(Audio CD marked as Court's Exhibit No. 5.)°
THE COURT: All right.. Thahk you. Ladies and

gentlemen, I am now prepared to charge you with regards to

‘intent and malice.

First intent: 1In order to establish criminal
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liability, criminal intent is required. For example, the

‘mental state required to be proven by the State for a

-particular crime might be purpose, intent, knowledge,

recklessness, or criminal negligence.

Criminal intent must be proven by the Sﬁate beyond a
reasonable doubtf Criminal intent is always a matter that
muet be determined by the jury from the circumstances'
surfoundiﬁg the situation.

There is no way to prove intent te a mathematical
certainty. There is no way medical science . can dissect a
person's brain and determine what the person had in mind.
So, the law says that criminal intent may be inferred from
the circumstances shown to have existed.

This is how you make a determination of whether or not
the element requiring intent was present: It is not
necessary to establish intent by direct and positive
evidence, bet intent may be established by inference in the
same way as any other fact, by taking into consideration
the act of the parties and all of the facts and
circumspances of the case.

Criminal intent-is a mental state, a conscious
wrongdoiﬁg. It is up to you to determine what the
defendant intended to do based on the circumstances shown
to have existed. Criminal intent can arise from action or

a failure to act. It may arise from negligence,
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recklessness, or an indiffe;ence to duty; or to
consequences that are considered by the law to be the
equivalent of criminal intent.

Malice: Malice is hatred, ill will, or hoétility
towards another person. It is the intentional doing qf a
wrongful act without just cause or excuse, and with an
intent to inflict an injufy or under circumstances that the
law will infer an evil intent. |

Malice aforethought does not réquire that malice exist
or any particular time before the act is committed, but
malice mﬁst exist just before and.at the time that the act
is commanded. Therefore, there must be a combination of
previous evil intent and the aét.

Malice aforethought may be express or inferred. These
terms "express" and "inferred" do not mean different kinds
of malice, but merely the manner in which malice may be
shown to e#ist, that is either by direct 'evidence or by
inference from the facts and circumstance§ which are
proved.

Express malice is shown.when a person speaks words
which express hatred or ill will for another, or when the
person prepared beforehand to do the act which was later
accomplished. For example, lying in wait for a person: or
any other acts of preparation going to show that the deed

was within the person's mind would be express malice.
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Malice may be inferred from conduct showing a total

disregard for human 1ife. Inferred malice may also arise
when the deed is done with a deadly weapon. A deadly
weapon is any a;ticle, instrument, or substance which is
likely ‘to cause death or great bodily harm. Whether an
instrument has been used as a deadly weapon depends on the
facts and circumstances of each case. The following are
examples, and examples only, of instruments which may be

deadly weapons: a shotgun, a rifle, a dirk, a dagger, a

" knife, a slingshot, metal knuckles, a razor, gasoline, a

firebomb or a Molotov cocktail, -lighter fluid; a firearm .
may be a deadly weapon, even if it is not operating.

Ladies and gentlemen, that concludes my charge on
intent and malice. Please retire to your jury. room and
continue your deliberations.

fJury exists at 2:19 p.m.)

THE COURT: Any exceptions or additions?

MR. BELL: None from the State, YourVHonor.

MR. b'NEAL: None from the Defense. |

TH? COURT: We will continue in recess. We will be at
ease, because I need my computer back.

{Marked Court's Exhibit No. 6, jurorlnote.)
(Off the record at 2:20 p.m.)

(On the record at 3:17 p.m.)

THE COURT: All right. I'm -- I intend to —- to bring
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the jury and I'm going to recharge theﬁ regarding the hand
of one is the hand of aill. Aﬁd then I'm going to use the -
- the explanation that you all helped so much -- thank you,
Ms. Kimmons. Thank you Mr. O'Neal. Thank you, Mr. Bell.

MR. O'NEAL: Yes, ﬁa'am. .

THE éCURT: And then I intend £o define commission of.
a crime as -- as being the doing, the doing of the crime --
- commission, doing ~---

MR. O'NEAL: That part that we talked about just now.
That thing you just read, that's what I iiked.

THE COURT: What?

MR. O'NEAL: May we approach?

THE COURT: Yeah.

(Bench conference.)

THE COURT: Oh, you're going to.-mark this as the
Court's Exhibit No. 40-what? .

THE COURT REPORTER: Number -7.

THE COURT: Okay. Number 7.

(Marked Court's Exhibit No. 7, juror note.)
(Jury enters at 3:26 p.ﬁ.f
' THE COURT: Ladies and gentlemen,'i have your note.

Thank you for it. And this is how we're going to be
proceeding with regards to your first question, I'm go;ng
to recharge you regarding the hand of one is the hand of

all. With regards to the other three, I'm going to try to
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-= to -- I'm going to try to answer that as well.

Now, ladies and gentlemen, the charge regarding the
hand of one is the hand of all: If a crime is committed by
two or more people who are acting together in committing a
crime, the act of one is the act of all.

A person who joins with another to commit an unlawful

act is criminally responsible for everything done by the

other peréon, which happens as a -—- as a probable or

natural consequence of the acts done in carrying ou£ the
common plan and purpose.

For example, two people can be guilty of armed robbery
when only one of the two had a gun and the other acted as é
leookout and -- and only one approached to take the goods
with the gun. If two or more people are together, acting
together, assisting each other in committing the offense,
the aét of one is the act of all; or as it is sometiﬁes
said, the hand of one is the hand of all. '

Prior knowledge that a crime is going to be committed
without‘more is not sufficient. to make a person guilty of
that crime. Mere knowledge that another person is going to
commit a crime, even if the defendant and the person is
present when the crime is committed, is not sufficient to
convict the defendant as a principal.

Guilt as a principal is shown by actual or

constructive presence at the scene as a result of prior’
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arrangement. Therefdre, a finding of a prior arranged plan
or common scheme is necessary'for a finding of guilt as a
principal. The State must prove beyond a reasonable doubt,
by competent evidence, the theory of the hand of one is the
hand of all.

' :\ ﬁrincipal in a crime is one who either actually
commits the crime or who is present, aiding, abetting, or
assisting in committing the crime. When a person does an
act in the presence of and with the assistance of another,
the act is done by both. Where two or more, acting with a
common plan or intent, are present at the commission or
doing of a crime, it does not matter who actually commits
or does the crime, all are guilty. The hand of one is the
hand of ali.

Present at the commission or doing of a crime means to
be sufficiently near to aid and abet and aséist ih the
commission or doing of a crime. However, mere presence at
the chne of a érime is not sufficient to convict one as a
principal on tﬁe theory of aiding and abetting. 1Intent is
also a necessary element. For there must have been a
common design or intent to commit the crime, and the crime
must have been committed pursuant thereto with the pefson
aiding and abetting by some overt act.

Intent means intending the result which actually

occurs, not accidently or involuntarily. Intent may be
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shown by acts and conduct of the defendant, and other

circumstances from which you may naturally and reasonably
infer intent. The State must prove these elements beyond a
reasonable doubt.

Now, ladies and gentlemen, (as read): "Please explain
the difference between the two indictments." Thatiwas your
-=~ that was your second question.

I would respond as ‘follows: For murder, the defendant
ﬁust have been present. For accessory before the fact of
murder, the defendant was not present during the commission
of the crime or the -- presence is not required. Presence
is -~ in other words, fo; accessory before the fact to a
felony, here murder, defendant is not present during the
commission of the crime or the doing of the crime.

Wh;ch should be a hint to yoﬁ: What is the dgfinition
of commissiqn of a crime? You could remove the word
"commission." and replace that with "the'doing of a crime."
The ~-- the commigsion, the doing of the crime.

. Does commission of a crime start at the time thé first
criminal act happens? It is the doing. It is the doing.
So, the answer, I think is pretty evident{ is yes. The
doing of the crime. So, in other words, your questioﬁ is;
Does commission begin when the -- when -- if you will when
the doing begins? Yes.

Please retire and continue to deliberate your verdict
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-— or I should say, verdicts.
(Jury exits at 3:35 p.m.)
THE COURT: Exceptions?
"MR. BELL: None from the State.
MR. O'NEAL: None from the Defense.
THE COURT: Thank you. Y'all continue in recess.
(Off the record at 3:35 p.m.)
(On the .record at 4:12 p.m.)

fHE COURT: All right., It is my understanding that
the jury has reached it's verdict. And in just a moment,
we're going to invite them béck out into the courtroom and
receive their verdict.

Ladies and gentlemen, again let me reiterate and
remind all of you that I am very well aware about how
difficult, how emotional, how heart wrenchiné particularly
these matters when there has been a loss of a loved one.
But that these matters are difficult for both sides. &and -
- and I'm very mindful of that.

Having said that, the demeanof of the court must be
maintained, and I will insist upon it. And I would ask at
this point if‘anyone is concerned about your ability to

maintain your composure -- irrespective of what the verdict

is of this jury, if you are concerned at all about your

ability to maintain your composure, I'm going to ask you to

exit now.
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(No audible response. )

THE COURT: Véry well. Having said that, if -- oﬁce
the verdict comes in, I do not expect there to be any
outburst. There must not be. But if you are overwhelmed
one way or the other, ladies and gentlemen, pleasé take
your leave of the courtroom at that time.

All right. Anything befo;e we bring the jury out from
the State?

MR. BELL: Nothing from the State.

THE COURT: From the Defense?

MR. O'NEAL: Nothing, Your Honor.

THE COURT: Very well. Let us have our jury.

(Jury enters at 4:17 p.m.)

THE COURT: All right. It is my understanding that
the jury's reached ‘its verdict; is that correct?

PRESIDING JUROR: Yes, ma'am.

THE COURT: Will you pass it please to Mr. Taylor?

(The presiding juror complies.)
(Mr. Taylor haﬁds the forms to the Court, and the Courf
reviews the verdict forms.)

THE COURT: (To the Court Clerk) You may publish the
verdict. They are in due form.

COURT CLERK: (As read) "In regard to the State of
South Caroliﬁa, the County of Dorchester vs. Tiffany Ann

Haskell [sic], formally known as Sanders, Indictment No.
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2007-GS-18-1206, as to the indictment alleging accessory

before the fact to a felony, we, the jury, unanimously find
the defendant not guilty."

"In regards to the State of South Carolina, County of

' Dorchester vs. Tiffany Ann Haskell [sic], formally known as

Sanders, the defendant, Indictment No. 2010—GS—18~707A as
to the charge of murder, we, the jury, unanimously find the
defendanf guilty."

Ladies and gentlémen of the jury, if this is your
verdict and it's still your verdict, please raise your
right hand.

(All jurors comply.)

COURT CLERK: Thank you.

THE COURT: Very well. Anything before we dismiss our
jury from the State?

MR. BELL: Nothing from the State, Your Honor.

THE.COURT: All righ£. From the Defense?

MR. O'NEAL: I respectfully request polling of the
jury, Your Honor.

THE COURT: Very well.

(Bench conference between the Court the Court Clerk.)

THE COURT: Ladies and gentlemen, I'm going to ask you
-~ I'm going to call your name, and as I call your name I'm
simply going'tavask you to please sténd. I have two

questions for you: Ladies and gentlemen, was this your
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verdict in your jury room, and is it still your verdict?

Now, again, it's always exciting when you are the
first person who responds.
All right. David Villinger.
(The juror stands.)
THE COURT: Mr. Villinger, was this your verdict?
JUROR: Yes, ma'am.
THE COURT: Ts it still your verdict?
JUROR: Yes, ma'am.‘
THE COURT: Thank you, sir.
Ms. Donna Gore.
(The juro? stands.)
THE COURT: Mé. Gore, was this your verdict in your
jury room?
JUROR: Yes, ma'am,
THE COURT: 1Is it still your verdict?
JUROR: Yes, ma'am.
THE COURT: Very well. Thank you.
Shannon Guilford.
(The.juror stands.)

" THE COURT: Ms. Guilford, was this your verdict in
your jury room? >
JUROR: Yes, ma'am.

THE COURT: 1Is it still your verdict? -

JUROR: Yes, ma'am.
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THE COURT: Ms, Christina A. Willis.

{(The juror stands.)
THE COURT: Was this your verdict in the jury room?
JUROR: . Yes, ma'am.
THE COURT: Is it still your verdict?
JUROR: Yes, ma'am.
THE COURT: Ms. Huger.
(The juror stands.).
THE COURT: Was tﬁis youf verdict in your jury room?
JUROR: Yes, ma'am. .
THE COURT: Is it still your verdict?
JUROR: Yes, ma'am.
THE COURT: .Thank you. You may be seated.
And Ms. Brenda L. McCoil.
(The juror stands.)
THE COURT: Was this your verdict in your jury room?
JUROR: Yes, ma'am.
THE COURT: Is it still your verdict?
‘JUROR: Yeé, ma'am.
THE COURT: Thank you.
Thomas M. Armstrong.
(The juror 'stands.)
THE COURT: Mr. Armstrong, was this your‘verdict in
the jury room?

JUROR: Yes, ma'am.
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THE COURT: Is it still your verdict?

JUROR: Yes, ma'am.
THE COURT: You may be seated.
John E. Blanchard.

(The juror stands.)

THE COURT: Mr. Blanchard, was this your verdict in

the jury room?

JUROR: Yes, ma'am.

THE COURT: Is it still your verdict?

. JUROR: Yes, ma'am.

THE COURT: Mr. Ronnie L. Stone.
(The juror stands.)
THE COURT: Was this your verdict in the jury room?
JUROR: Yes, ma'am.
THE COURT: Is it still your verdict?
JUROR: Yes, ma'am.
THE COURT: Ms. Iluminada Nettles.
(The juror stands.)
THE COURT: Did I do that okay?
JUROR: Uh-huh.
THE COURT: Was this your verdict in your jury foom?
JUROR: Yes, ma'am.
THE COURT: Is it still your verdict?
JUROR: Yes, ma'am.

THE COURT: And Ellen L. Cone.
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(The juror stands.)

THE COURT: Ms. Cone, was this your verdict in your
jury room? ‘

JUROR} Yes, ma'am.

THE COURT: Is it still your verdict?

JUROR: Yes, ma'am.

THE COURT: And Homer J.. Roberts.

l (The juror stands.)

THE COURT: Mr. Roberts, was this your verdict in your
jury room?

JUROR: Yes, ma'am.

THE COURT: 1Is it still your verdict?

-JUROR: Yes, ma'am.

THE COURT: Very well. You may be seated.

All right. The jury has been polled. The -- all 12
jurors concur that this was their verdict in the jury room
and it is still théir verdict. '

Anything further at this time?

MR. O'NEAL: Not af this time, Your Honor.

THE COURT: Very well. Ladies and gentlemen, I want
to thank you for your service on this jury and on this jury
panel this week. That should be a hint to you that you do
not need to call after six o'clock this evening, because
this will conclude the work that our jgry ~-- court wiil

still -- we still have things to do.
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But, ladies and gentlemen, our jurors are finished and

your jury services is concluded.

Now, Ladies and gentlemen, let me share with you that
you are now hot eligible to serve on a jury in a court of
record during the balance of 2010. So, remember that. And
of course you have earned, and you have by our law, an
exemption for 2011 and 2012, if you need it.

Now, I -- for those of you who are -~ will be going to
work either.this evening, if you wish -~ although you've
been hard at it. |

JUROR: I already called.

THE COURT: Well, I think that's éppropriate. I
really do. And -- but those of you who need'somethiﬂg for:
tomorrow'morning or tomorrow, we can certainly get that for
you in the clerk's office; which -- Ms. Salisbury may have
something up here.

. Ms. Saiisbury, do you have'fhe == it's -- do you have
the -~ the -- |

MS. SALISBURY: I think so.

THE COURT: Ms. Salisbury will hand -- thosg of you —

MS. SALISBURY: They need something for work, yoﬁ
méan?

THE COURT: Yeah.

MS. SALISBURY: Yes, ma'am, I do.

THE COURT: Ms. Salisbury's got you covered. So,
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those of you that need that, if you will just retire to you

jury room, she will be happy to get that- for you and save

-you a trip down to the Clerk's Office.

Now, ladies and gentlemen, the jurors often want to
know, and I know they do, and-I understand why, but they're
shy to ask and that is: How about my check.” I used to
tell jurors that the check was in the mail, because I
thought it wés. And Ms. Graﬁam said, "No. They're not in
the mai;. .You can't tell -- you're the Judge, you can't be
telling people that. That's not true."

So, let me tell you that it'Will be to you very
shortly. Tt will be to you very shortly. Our -- our trip

to Tahiti we've been talking about all week, it'll get you

to Jedbhrg.
Ladies and gentlemen, it is -- I want to thank each
and every one of you -~ each and every one of you for all

of the time, your energy that you have given to our system
and our way of life. I hope you have found your serQice to
be informative and ‘interesting. I can assure you.it has
been‘essentiai. .

Let me conclude by telling you that your service is
concluded. You are at liberty to talk about this case if
you wish. The pradﬁice oﬁ law is an art and not a science.
Oft times lawyers want to talk to jurors to find out whaf,

was helpful and perhaps what was not. And if you're
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comfortable talking about it, that's fine. If you're not,

that fine. These lawyers would never persist if you told
them you didn't want to speak about the trial. But if
you're comfortable doing it, that's perfectly fine, too.

Whomever is curious about what you have been up to
today when you go home, it's perfectly fine to talk about
this case, again, if you wish.

Now, ladies and gentlemen, that will conclude my
remarks, it will conclude your service. I am going to
procéed to senfencing at this point.  And, of course, you
now return to a member of the public. If you wish to -- if
you wish to be present, that's fine. If you don't wish to
be'present, that is equally fine. I leave it up to.you.

If you wish to remain you are fine where you are. If
you wish to leave, you are certainly welcome to do that.
And you probably would want to do that now, because I'm
going to proceed to sentencing. And thank you again so
much for ybur service.

(Jury exits at 4:27 p.m.)

MR. O'NEAL: BAll right, Judée. I guess it's time for
séntencing.

THE COURT: Yes,

MR. O'NEAL: My understanding is my client doesn't
have a previous criminal record. 'And I'm going to go ahead

and tell you that verdict was a complete surprise to me,
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and I think it was a complete surprise  to everybody in this
courtroom. And I‘juét ask, Your Honor, if you would show
her mercy. )

THE COURT: Very well.

MR. O'NEAL: Yes, ma'am.

THE COURT: First of all, I need to know -- let me
first of all ask about her record. And I need to, of
course, know what that is. And then -- but let -- let me
know that First. Yes, what is her record.

MR. BELL: She has no record, Your Honor.

THE COURT: She has no prior record. Very well. Now,
Counsel, let me see you all just a moment.

(Markea Court's Exhibit No. 8, juror note.)
(Bench conference.) -
{(Mr. O'Neal confers with the defendant.)
(Briefly off the record at 4:33 p.m.)
{On the record at 4:46 p.m.)

THE COURT: Yes, sir?

MR. O'NEAL: Well, Judge, what can I offer in
mitigation? I mean, she's 21 years old. It turns out éhe
got married in '08, as opposed to '09, like I thought. The
baby was born earlier this yeér; six months ago.

Never been in trouble with the law before. Her
husband's present in the courtroom, her mother's present in

the courtroom, her stepfather's present in the courtroom.
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She had family in here with her.

And like I say, Judge, I mean, what can I offer in
mitigation? No previous criminal record; tender age of 21;
a young mother,

THE‘COURT: Very well. And our young Mr. Ham's
grandfather wanted to speak; am I right?

MR. BELL: 6 Yes, Mr. Mac Ham. Mr. Ham? Come around
here,

(Mr. Ham complies.)

MR. BELL: Say your name first.

MR. HAM: Good afternoon, Your Honof.

THE COURT: Good afternoon.

MR. HAM: My name is Connie Mac Ham. I'm the
grandfather of Jessie Mac Ham. These past three years have
been a terrible ordeal on my family, and I hope today this
is going to bring closure. I have beén in front of a judge
three times, and it's hard.

It's my understanding this young lady is being
sentenced for what happened on June of 2007, not what
happened since then. You know, I know she's éot married,
and all like that.

Jessie never had the chance to get.married, as we
heard previously. Fine young boy. Just had one enemy, -
Sean, and Sean took care of him. You know, I -- it's just

-- it's just one of those things. TIt's something that
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should never have happened, but it did.

And having said that, whatever sentence you impose on

~ this young lady, my family and myself will accept and abide

with it. Thank you.

THE COURT; Thankiyou. Thank you so much, Mr. Ham.

All right. Anything further?

MR, 0'NEAL: Nothing from the Defense, Your Honor.

THE COURT: All right.

MR. BELL: Nothing from the State.

THE COURT: Very well. Did your client spend any time
at all locked up, pretrial detained, Mr. O'Neal?

MR. O'NEAL: How long? Three weeks, Your Honor.

THE COURT: You all bear with me just a moment.

(Io the Court Clerk) And, Jennifer, pass me the --
pass me the indiqtment back, please, ma'am.

(The Court Clerk complies.)
(Brief pause as the Court prepares the sentence document.)

THE COURT: All_riéht. Ms., Sanders, of course,
remains at table. You wish for her to remain there?

MR. O'NEAL: I don't think she can stand up, Judge.

THE COURT: All right. Very well. Ms. Tiffany Ann
Sanders, the jury today has‘found you guilty of murder.
And pursuant té Indictment 2010-GS-~18-0707, I impose the
mandatory minimum sentence on you of 30 years in.p:ison.

Therefore, I commit you to the State Department of
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Corrections for a determinant term of 30 years, giving you

credit for the time that you have served.
MR. O'NEAL: Thank you, Your Honor.
MR. BELL: Thank you, Your Honor.
THE COURT: All right.
MR. O'NEAL: Judge,'can we approach one last time?
THE COURT: Of course.
(Bénch conference.)
(Off the record at 5:00 p.m.)

~—~ END OF TRANSCRIPT OF RECORD —
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CERTIFICATE

I, THE UNDERSIGNED BONNIE H. KELLY, OFFICIAL
COURT REPORTER FOR THE FIRST JUDICIAL CIRCUIT OF THE

STATE OF SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE

FOREGOING IS A TRUE, ACCURATE, AND COMPLETE TRANSCRIPT

OF RECORD OF ALL THE PROCEEDINGS HAD AND EVIDENCE
INTRODUCED IN THE HEARING OF THE CAPTIONED CAUSE,
RELATIVE TO APPEAL, IN THE CIRCUIT COURT FOR
DORCHESTER, SOUTH CAROLINA, ON THE 3RD THROUGH THE 5TH
DAYS OF‘AﬁGUST, 2010,

1 DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL, "NOR INTEREST IN ANY PARTY HERETO.

@Ww&éé

BONNIE H. KELLY,

COURT REPORTER

COLUMBIA, SOUTH CAROLINA

DECEMBER 25, 2010
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NORTH CHARLESTON POLICE DEPARTMENT

conramr 5 2OCRO2YIY

ADVICE OF CONSTITUTIONAL RIGHTS : .

FULL NAME S—QN C\Qr 3 : T—; qa,\j \f &N ,J “‘T! or BIR‘TH_M

AGE _.)_8_ GRADE COMPLETED IN SCHOOL / A TVRC\\'\\‘ RY\Y\ SO\YDLQTS
. Dt T. S 7‘" Cferkie

HAVE BEEN ADVISED BY

OF THE NORTH CHARLESTON POLICE DEPARTMENT THAT:

,ﬁ) I HAVE THE ABSOLUTE RIGHT TO REMAIN BILENT AND DO NOT HAVE TO ANSWER ANY QUESTIONS OR GIVE
A STATEMENT AND THIS FACT CANNOT BE USED AGAINST ME,

,@62) IF | BO ANSWER QUESTIONS OR GIVE A STATEMENT, ANYTHING | SAY CAN AND WILL BE USED AGAINST
ME IN A COURT OF LAW.

.)@p) | HAVE THE RIGHT TO CONSULT WITH A LAWYER OF MY  CHOICE BEFORE | ANSWER QUESTIONS OR GIVE
A STATEMENT AND ALSO HAVE HIM PRESENT WHILE | AM BEING QUESTIONED.

/@LL) IF 1| WISH TO TALK TO A LAWYER OR HAVE HIM PRESENT., BUT AM UNABLE TO AFFORD TO HIRE A
LAWYER, ONE WILL BE APPOINTED TO REPRESENT ME FREE OF CHARGE,

3 5) 1 ! DECIDE TO ANSWER QUESTIONS OR GIVEL A STATEMENT WITHOUT HAVING A LAWYER PRESENT REP.
RESENTING ME, | HAVE THE ABSOLUTE RIGHT DURING THIS lNTERVlEW TO STOM ANSWERING OUESTIONS
AND TO REMAIN SILENT,

| FULLY UNDERSTAND EACH OH)THESE RIGHTS EXPLAINED TO ME.

WITNESb. SIGNATURE: ‘%Mf? g@ir{ﬁ?ﬂ
WITNESS: /0 0 O [A”Ak" . oare; 0607707 e D1 15p.11

HAVING® THESE RIGHTS IN MIND | WISH TO WAIVE THESE RIGHTS AND ANSWER QUESTIONS CONCERNING THE

Mw*c)vd/ . '
CHARGE OF NO THREATS, FORCE OR PROMISES OF ANY KIND HAVE

BEEN MADE Tommt % CAUSE ME TO WAIVE THESE RIGHTS AND/OR Answvz UESTIONS.
WITNESS: y AH::’_ BIGNATURE: "% / Af[{iﬁr/ﬁ ){}1"‘4&
A 0 ol 07 UL Tp

WITNESS: " DATE: TIME

NCPD-008
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praedl of 04 : : CompLAINT #2008 V4TI T

NORTH CHARLESTON POLICE DEPARTMENT§

“ - DEFENDANT STATEMENT
STATEMENT OF Sa/d &Lefs \ T ¢Ql~ y 4"] N =
HOME ADDRESS HE0% Bal%ry Pﬂlﬂﬁ(’  Home prong D32 6402
EMPLOYER BUSINESS ADDRESS CGLL ‘/ g// &5
) , : §17- 73135

BUS. PHONE OCCPUATION
THIS BTATEMENT 18 GIVEN J(A/\/e q 2’00 7 {DATE) AT /SW (TIME)
Y900 Lalross KA, W Chorlestin sz 29005,

(LOCATION) 5 | Z O

This 6/47‘&49/\/7" [ Liding Qe win N\d S\%‘ﬁ Mu
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am‘? s San & they /,1/154 Shapin_Ian lJD?G o vin
mm& mm% ¥ 8 Qmwjnrvwd A and TOOK et S
wenr 10 Taandns ke aat zodm weed tack
P 1rexe Y 9e W ﬁ’lsm M&(J N The widS | nad
\(\&5 (mw\idw ot mk’\ Uil L waokdl tee Snet iRy
oy % %mm&vx Al s¢2  anpire  BronAmn  Said
nmmﬁ LMA (A VVQ'\ ¢Q£ dmeA Bmmﬂmw
Niad nmA wd Voo Ted 1o cal \moumw
no o b vad e Yeaslidoy ot a0 A
oo Nt My n¥e QO L )W\g, Saus “L\JV\LAQA('}Q
oY\ od es - Shawn  woesing 6 ﬁ
A remge O X&‘S@\ DN CJWN N alRlay

HAVE READ THE FOREGOING STATEMENT QR HAVE HAD IT READ TO ME AND IT IS TRUE AND CORRECT TO
:‘HE BEST OF MY KNOWLEDGE., | HAVE GIVEN THIS STATEMENT FREELY AND VOLUNTARILY AND HAVE BEEN
PROVIDED A COPY OF MY STATEMENT,

WITNESS: :& . /0 [/\ZFZ—;-» ' : .
WITNESS: QN&MLV]% _ SIGTQATURE; t{jg%af%/( M

i

339

000558




AN LYYV 111

[T o |
A hwod witn o0 bedftoll ot L ved Yedan
ORI oG nade. beery ‘ewslwedd v wiadlal
\AO\\K Vo \ﬂ, ‘Xg"f\ﬂ % ER (VY s Brondaws  WAsse

™

| HAVE READ THE FOREGOING STATEMENT CR HAVE HAD IT READ TO ME AND IT I8 TRUE AND CORRECY \TO
THE BEST OF MY KNOWLEDGE. | HAVE GIVEN THIS STATEMENT FREELY Ri
PROVYIDED A COPY OF MY STATEMENT, : i EL. AND VOLUNTARILY AND HAVE BE N

WITNESS: Aﬂ

WITNESS: SIGNATURK:
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STIPULATION---TIFFANY ANN SANDERS

THE STATE AND DEFENDANT STIPULATE TO THE FOLLOWING FACTS:

JESSIE HAM, THE VICTIM WAS KILLED BY FOUR SHOTS, THREE IN THE BACK AND
ONE TO THE NECK

JESSIE HAM WAS KILLED NEAR THE TIRE KINGDOM IN THE PUBLIX SHOPPING
CENTER AT THE CORNER OF PARK FOREST PARKWAY (ACROSS FROM ASHELY
PHOSPHATE RD.) AND DORCHESTER ROAD IN THE CITY OF NORTH CHARLESTON,
DORCHESTER COUNTY

' SEAN KAMMERER FIRED THOSE FOUR SHOTS

SEAN KAMMERER WAS CONVICTED BY HIS PLEA OF GUILTY TO MURDER

DEJUAN JENKINS DROVE SEAN KAMMERER TO THE SCENE AND AWAY FROM
THE SCENE AND WAS CONVICTED BY HIS PLEA TO ACCESSORY AFTER THE FACT
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. NORTH CHARLESTON POLICE DEPARTMENT

COMPLAINT QQOC:Z",}:{ [///
ADVICE OF CONSTITUTIONAL RIGHTS
| FULL NAME ‘SGNer 5 } Tr{gg‘\"'\/ 4’“,\1 DATE OF am'rul Y-11-§9

)3

AGE —

GRADE COMPLETED IN SCHOOL /‘;L THC\Y\\L [\m\ )G\ Cl( s

Det 'J S f'w-k/c

HAYE BEEN ADVYISED BY

CF THE NORTH CHARLESTON POLICKE DEPARTMENT THAT:

.-s‘g”) ! HAVE THE ABSOLUTE RIGHT TQ REMAIN SILENT AND DO NOT HAVE TGO ANBWEN ANY QUESTIONS OR GIVE
\ A STATEMENT AND THIS FACT CANNQOT BE USED AGAINST ME.

',( 2) IF l 0O ANSWER QUESTIONS OR GIVE A STATEMENT, ANYTHING | SAY CAN AND WILL BEK USEp AGAINST
ME IN A COURT OF LAW. .

/(é?) { HAVE THE RIGHT TO CONSULTYT WITH A LAWYER OF MY CHOICK BEKFORK 1 ANSWER OUISTIONI OR GIVK
A STATEMENT AND ALSO HAVE HIM PRESENT WHILE | AM BEING QU!ITION!D.

/\'?\74) IF | WISH TO TALK TO A LAWYER OR HAVE HIM PRESENT. BUT AM UNARLE TO AFFORD TO HIRE A
LAWYER, ONZ WILL B8F APPOINTED TO REPRESENT ME FREE OF CHARGE.

71 IF | OLCIDE TO ANSWER QUESTIONS OR GIVE A STATEMENT WITHOUT HAVING A LAWYER PRESENT AEP.
RESENTING ME, | HAVE THE ABSOLUTK RIGHT DURING THIS INTERVIEW TO STOM ANSWERING OUESTIONS
AMND TO REMAIN SILENT,

I FULLY UNDERSTAND EACH Of|THESK RIGHTS EXPLAINED TO ME. :
WITNESS: ‘){’\/ - SIGNATURE: ,Jg(‘%&(l/}? 5/7’)”’ )

WITNESS: /Oﬂ /OAM’ pare D607 07 .'rmx 0/"/’4:/-"4

i) \.VING" THESE RIGHTS IN MIND 1 WISH TO WAIVE THESE RIGHTS AND ANSWER QUESTIONS CONCERNING THE

o Morder
CHARGE OF NO THREATS, FORCE OR FROMISKES OF ANY KIND HAVE
IEEN MADE TO NE BY ANQ@ CAUSE ME TO WAIVE THESI RIGHTS AND/OR ANSW UESTIONS.

) A !\/

WITNESS: -'7 LHM&/ BIGNATURE: - “W[ A//I(Iﬁ /00
L0 0 b= LT
WITNESS:. : : 4’ : pare: 06 0T47 TIME ol / 70 M.
J
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@ | NORTH CHARLESTON POLICE DEPARTMENT
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| HAVE READ THE FOREGOING STATEMENT OR HAVI HAD IT READ TO ME AND IT IS TRUE AND CORRECT TO
THK BEST OF MY KNOWLEDOK. | HAVE GIVEN THIS STATEMENT FREELY AND VOLUNTARILY AND HAVE BEEN

PROVIDED A COPY OF MY STATEMENT.

Ny N ==l
WITNESS: rATO ;/.?ﬂ/ Vﬁ’ = 0 N //-] //_\‘
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
: OF THE FIRST JUDICIAL CIRCUIT
- COUNTY OF DORCHESTER
' Indictment No. 07-GS-18-1206
STATE OF SOUTH CAROLINA,

VERDICT FORM
vs.

Tiffany Ann Hecksher, pée’Sanders,

Defendant.

M Nt Nl e e N N N e e N N S e e

PLEASE CIRCLE THE APPROPRIATE VERDICT BELOW AND FOLLOW THE
Sl S L 1L ALPROPRIALE VERDICT BELOW AND FOLLOW THE

ACCOMPANYING INSTRUCTIONS CAREFULLY,

1. AS TO THE INDICTMENT ALLEGING ACCESSORY BEFORE.THE FACT TO Ai
FELONY, WE THE JURY UNANIMOUSLY FIND THE DEFENDANT

GUILTY NOT GUILTY
. \—"'—""‘—v

——

)

STOP AND END YOUR DELIBERATIONS

Please sign and date.

( “ﬁt//@u\/ ?/ M

Presiding Jurdr Date / ~
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GENERAL SESSIONS DOCKET REPORT FOR DORCHESTER COUNTY
REPORT RUN DATE 7/03/2007

INDICTMENT #:féﬁggggﬁé L;()Cﬂ ENTRY DATE: 7/03/2007 LAST UPDATE: 7/03/2ﬂ9}///’
DEFENDANT NAME: SANDERS, TIFFANY ANN AKA:
ADDRESS: 4606 BATTERY RANGE © cITY: N CHARLESTON STATE: SC ZIP: 29429,,/
SOCIAL SECURITY NUMBER 888888888 SEX:F FEMALE RACE:W WHITE
DATE OF BIRTH: 4/12/1989 DRIVERS LICENSE STATE / NO.: SC /100867701
WARRENT OR TICKET #: K269532 COUNTS: 00001 OFFENSE CODE: 2414
NO WARRANTO00001 NAME OF OFFENSE: Murder / Murder
DATE OF ARREST: 6/26/2007 DATE REC BY CLERK: 7/02/2007 SUMMARY JUDGE: 000
RESTORE DATE: 0/00/0000

DISP DATE: 0/00/0000 DISP TYPE: X{S)IO

DISP TYPE EXPLANATION,

 JUDGE CODE/NAME: dDodZﬁu r | COURT REPORTER: D W%

CONVICTION:  CTS: OFFENSE :
SENTENCE : '
S . . 0/0(,\/?;1/
perense arrorney: [ (ALY, O lleal PROSECUTING ATTORNEY :

. Be

Tl - not ﬁml'ﬁg/
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——— — — DOCKET NO. 2007GS18-1206
WITNESSES . o :

The State of South Carolina
" ‘County of DORCHESTER

J. Jellico

COURT OF GENERAL SESSIONS

North Charieston Pglice Department

07-024114 _ September 08, 2008 TERM
ARREST WARRANT NUMBER
K269532 —
THE STATE
Arrested: June 26, 2007 vs.

Tiffany Ann Sanders

ACTI?m meY

e e e e ettt

Foreperson of Grand Jury Indictment for

Date:
Ao September 08, A ACCESSORY BEFORE THE FACT TO A
VERDICT : FELONY

: : SC Code: 16-1-40
Foreperson of Petit Jury e

Date: —

. LR

After being fully advised as to my legal (&)
rights, | hereby waive presentment to the - N
Grand Jury. : ()
\ )

: o
Defendant )

1
hereby appear in my own proper person
and

plead guilty to the within indictment or to

Defendant

351
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STATE OF SOUTH CAROLINA) : . INDICTMENT

) 2007GS18-1206
COUNTY OF DORCHESTER ) _ _

At a Court of General Sessions, convened on September 08, 2008 the Grand Jurors of
Dorchester present upon their oath: ) '

ACCESSORY BEFORE THE FACT TO A FELONY

That in Dorchester County, South Carolina, on or about June 8, 2007, the.
Defendant, Tiffany Ann Sanders, did knowingly and unlawfully aid in the
commission of, abet, counsel, hire, or othean.se_procufe the commission of
Murder, by the principal, Sean Kammerer, and the defendant was not present
when the principal felony was committed; this offense being a violation of Section
16-1-40 of the South Carolina Code of Laws, as amended.

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided. Z

B. Bell, Solicitor
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ARREST WARRANT . - snms OF SOUTH CAROLINA ) ;:%" ;Wmmm
K.- 25Q5Q2 CoumleMunlelpaﬁof } AFFIDAVIT SCCA 618
hniihcalinl DOKCHESTEK ) )
STATE OF SOUTH CAROLINA Personally sppeared beforo me the  affiant JELLICO. DET. SGT. who
Countyl DMgnici ality of being duly swom deposes and says that defendant SANDERS. TIF FANY ANN
———MQHE--IL S = S did within this county and stats on 6/08/2007 violate me criminal laws of the
State of - South Carolina Mupicipaf
e e g o s camine «fmmmﬁmﬁ o o O TS
DESCRIPTION OF OFFENSE:
G(liehiﬁew-@d' @mmw»LmD o('erd
SANDERS. TIFFANY ANN | further state that there is probable- to believe that the defendant named above did
Address: ___4506_FRATTERY RANGE the crime set forth and that probable causa is based on the following facts:
N. CHARLESTON 5C 29420-7211
Phone: SSN: B '
Sex: _E Race: __WHeight: Welght: Q0Q SEE ATTACHED AFFIDAVIT

DL State: __3C pL#__ 1003677013

ooB:—_ 4/12/19R9 Agency ORI# __NCPD
Prosecuting Agency:
Prosecuting Officer: JELLICO, DET. =SGT. J
Otfense: ___MIIEDER

Offense Code: 116 ALL OF WHICH IS AGAINST THE PEACE AND DIGNITY OF THE STATE
Code/Ordinance Sec: 16-3~-10 OF SOUTH CARCLINA ANL WILL BE MC‘,%YQ( FULLY DESCRIBED IN THE 157¢&
ZJ0DE OF LAW. Signature of Affiant !/
Ths Warrant is CERTIFIED FOR SERVICE in the > ¢ =
7 LRA2 05 & AN
[county [ Imunicipaty of _ STATE OF SOUTH CAROLINA ) Affiants Address N Cd-@ 200 <7, g’%, Y4 I<ond
- .  The accused coun(y/DMunidpality of ) - st/ <700
is tto be arrested and brought before me to be DORCHESTER ) Affiant's Telephone < 7—

dealt with according to law.

ARREST WARRANT
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:

Signature of Judga (Ls) it appearing from the above aMfidavit that there are reasonable grounds to  belleve that
&A0842007 defendant __.ﬁgwm_mub_————*
Date: dld Violate e, ‘enminaf laws of the State of South Carofina (or ordifance o *
- - Oeountyr Cmunicipatry ot ) as sat forth below: _
RETURN DESCRIPTION OF OFFENSE:  yIQLATION SECTION 16-3-10 OF SC CODE OF LBWS
A copy of this amest wa ered to MURDER
~ defendant __/> Fldng '2" /%als?/}& . ’
on AL #;’07
ggfrobable causs and the abovs affiant having swom before me, you are empowered and directed to arrest the said
K H 0 UILEAHT HE fendam bring him or her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to
,{ A — im0 3’!]373 e defendant at the time of its executian, or as soon theseafter as is practicable.

Signature of Constable/Law Enforcement

gvln'“..: l'o«rl"sw"mmab“‘ﬁ“cdb%mﬁf‘ ;

RETURN WARRANT TO: gQ:n Wd ¢- il \) Judge’s Address
)
)} Judge’s ‘re\lep one

B3Z=U37
Issuing Court Magistrate El Municipal D Circuit

I D T WEY, BOXIO
SCTTFEE3T0000

. iy

A0l we

- ORIGINAL

000572
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STATE OF SOUTH CAROLINA

. o AEFIDAVIT
COUNTY OF DORCHESTER So0 o=
CITY OF NORTH CHARLESTON 2O/ = i
OCA# 2007024114 PN ;’9\; Y
Det D.D.Watson mo o 3
Personally appeared before me, 2 magistrate of this County, one Sergeant Jellico C:; o7F. ) M
| | gel = 5
who first being duly sworn, deposes and says that (name of the defendant) gf:’, “_— : 2
) : . ooy ‘
Tiffany Ann Sanders < o .
did within this County and State on June 8, 2007 : r
violate the criminal laws of the State of South Carolina in the following particulars:
DESCRIPTION OF OFFENSE ' .

' Accessory before the fact (Common Law) of Murder (16-3-10)
The affiant states there Is probable cause to belleve that the defendant named above did commit the crime(s) set forth, and
that such probable cause is based on the follawing facts:

That on June 8, 2007 while at 8421 Dorchester Road which is located in the City of North Charleston, County
and State aforesaid, the above named defendant, Tiffany Aun Sanders did commit the offense of Accessory
Before the Fact of Murder in violation of the common law of the State of South Carolina, In that she did
willfully, unlawfully and feloniously provide counseling and assistance to the principle defendant, Sean
Kammerer by procuring the victim and transporting him to the scene of the crime were he was mortally
wounded. )

That during the course of the investigation two witnesses were identified that were present when Tiffany Ann -
Sanders made contact with the victim., Tiffany Ann Sanders was overheard telling the victim that she knew of a
female that thought he was attractive and wanted to meet him. Tiffany Ann Sanders left the location of the
victim several times after trying to convince him that he needed to meet this unidentified female only to return

- and re-initiate contact with the victim. Tiffany Ann Sanders eventually convinced the victim to accompany her

to meet the unknown female. Tiffany Ann Sanders subsequently transported the victim to the aforementioned
location, : '

That on June 9, 2007'Tiffany Ann Sanders was interviewed concerning the murder of the victim. That after

 being advised of her rights she provided a signed written statement that she had been in telephonic contact with

her boyfriend, Sean Krammerer during the incident.

This information was gained through the investigation of Detective Sergeant Jerry Jellico and Detective
Corporal E. Jourdan of the North Charleston Police Department and they along with the signed written
statements of the witnesses are witnesses to prove the same in such case, which is made and provided against
the peace and dignity of the State of South Carolina.

Sworn to and Subscribed before me : W ! e '
7. i ’ .

v

v AFFIANT .
Address: __ Y4900 Llacldoss AY

Phone: _$ 544700

' 000573



STATE OF SOUTH CAROLINA

)
COUNTY OF DORCHESTER )
)

STATE OF SOUTH CAROLINA, )
)

)

vs. )

KA ;

Tiffany Ann Hecksher, géc'Sanders, )
)
)

Defendant.

J o

-

IN THE COURT OF GENERAL SESSIONS
OF THE FIRST JUDICIAL CIRCUIT" .

Indictment No. 10-GS-18-0707

VERDICT FORM

PLEASE CIRCLE THE APPROPRIATE VERDICT BELOW AND FOLLOW THE

ACCOMPANYING INSTRUCTIONS CAREFULLY,

AS TO THE CHARGE OF MURDER, WE THE JURY UNANIMOUSLY FIND THE

DEFENDANT

7.

NOT GUILTY

STOP AND END YOUR DELIBERATIONS

Please sign and date.

'j@/bk

Presiding 5urfr
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
COUNTY OF Dorchester ; INDIGTMENT/CASEH: 2010GS18-0707
STATE Tiftany Ann Banders ) AW 2010DOR08
AKA: . ) Date of Offense: 6/8/2007
Rece: Sox: Ager 2010 )y 8CCode §_ 16310
— —_— ” CDRCode#: . 0118
DOB: 00-00-0000 SS#: ) L
Address: ) .
: ) SENTENGE SHEET
DL#: SID#: )
CDL: Yes[WNo [JCMV: Yes [ Vo [] Hazmat: Yes -[INo []
: In disposition of the sald indictment comaes now the Defendant who was: CONVICTED OF or [ PLEADS
10: Murder ’
inviolationof  § 16-3-10 of the S.C. Code of Laws, bearing COR Code # 0118
"0 NON-VIOLENT CQVIOLENT  []SERIOUS X MOST SERIOUS [J Mandatory GPS (CSG [(§17-2545
wimlnor 1st or Lewd Act)
The chargeis: [X] As Indicted, [ JLesser Included Offense, [ ] Defendant Waives Presentment to Grand Jury. {Defendant inltial )
Thepleals: [] Without Negotiations or Recommendation, [3 Negotiated Sentencs, [0 Recommendation by the State.
A H . ’
Bell, Hamlson © 8C Bar# iffany Ann Sanders Attorney for Defendant SC Bar#
WHEREFORE, the Defenda mmited to the - Department of Cormections, County Detention Center,
for a determinate term of days/months ] under the Youthfu! Offender not to exceed years
and/or to pay afine of § ; provided that upon the servica of : days/months/years and/or payment
of$ + plus costs and assessments as applicable®; the balance I3 suspended with probation  for

months/years and subject to South Carolina Department of Probation, Pamle and Pardon Services standard conditions of probation,

which are jncorporated by reference.
(] cefCURRENT or  [] CONSECUTIVE to sentence on:

The Dafendant Is to be glven credit for ime served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State Dept. of Corrections
D The Dafendant Is to be placed on the Central Registry of Child Abuse and Neglect pursuant to '5.C. Code § 17-25-135.

Pursuant to 18 U.S.C. Sectlon 922, it Is unlawlul for a person convicted of a violation of Section 16-25-20 or 16-25-65
(Criminal Domestic Violence) to ship, transport, possess, or recelve a firearm or ammunition.

. SPECIAL CONDITIONS: -
[(JRESTITUTION: [[]Deferred [ ] Def. Walves Hearlng || Ordered PTUP
Total:  § plus 20% fee: § . days/hours Public Service Employment
Payment Terms: i Obtain GED []
[ setbyscopees ' Attand Voc. Rehab. or Job Gatp.
Reclplent: : May serve W/E begining
“Fine: s Substance Abuse Counseling [}
14-1-206 (Assessments 107.5 %) Random Drug/Alcohol O
§ 14-1-211 (A)( 1)(Canv. Surcharge) $100 s jm o Fine may be pd. in equal, consecutive weekly/monthly
14-1-211(A)(2) (DUI Surchargs) $100 $ i pmts. of § ————w—— Beginning
8 56.5.2095 (DUI Assessment) $12°§ $ pald to Public Defender Fund
66-1-286 (DU Breath Test) $25 $ Other:
Proviso 47.9 (Public Del/Prob) $500 $
§ 73.3, 18 TP (Law Entorce. Funding) 2575 AW
§ 33.7, 18 TP (Drug Court Surcharge) $150 ¢ :
§ 50-21-114 (BUI Breath Test Fee) $50 g
§ 58-5-2842(J) (Vehicle Assessment) $40/ea g [:] Conditional Dlscharge§44 53-450 (C) requires $350 be
Proviso 90.5 (SCCJA Surcharge) $55 o ) paid to the Clerk prior to disposition.
§ 44-53-450(C) (Conditional Discharge) $350 ¢ [JAppointed PD o appainted other counsel, § 47.1
3% to County  (If pald In Instaliments) s J4v requires $500 be pald to Clerk d -~

TOTAL Y/ i PRESIDING JUDG
M AW (WA Judge Codes S //.2D
Clark of Court/, De ork . . . 5“
Sentence Date: ‘8 .2@/" D
Court Reporter: ﬂ(l)\ A~
LS

SCCAR17 (06/2010)
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——— DOCKET NO. 2010GS18-0707
WITNESSES

The State of South Carolina
County of DORCHESTER

J. Jellico

" North Charleston Police Department COURT OF GENERAL SESSIONS

) May 17, 2010 TERM
_—_—— )

ARREST WARRANT NUMBER
2010DOR0O8 -
THE STATE
Arrested: 0, 0 . VvS.

ACTION OF GRAND JURY

Tiffany Ann Sanders

After being fully advised as to my legal
rights, | hereby waive presentment to the

Grand Jury.

Defendant

hereby appear in my own proper person

and plead guilty to the within indictment

or to

Defendant

Witness:

357

Indictment for
Foreperson of Grand Jury

Date: May 6, 2010 MURDER

VERDICT

SC Code: 18-3-10

"' Foreperson of Petit Jury

 Date: e

C.C.C. PLS. AND G.S.

1

NN
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STATE OF SOUTH CAROLINA) INDICTMENT

) 2010GS18-0707
COUNTY OF DORCHESTER )

At a Court of General Sessions, convened on May 17, 2010 the Grand Jurors of
Dorchester County present upon their oath:

MURDER

That in Dorchester County on or about June 8, 2007, with malice aforethought,
the defendant, Tiffany Ann Sanders did kill or aid, abet, assist, or join with Sean
Kammerer to kill Jesse Ham by means of shoot'ing him. The victim did die as a
-proximate result thereof. This offense being in violation of the Common Law and

Section 16-3-10, of the South Carolina.Code of Laws, as amended.

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided. ﬂ '
| [

Harrison Bell, Solicitor
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM DORCHESTER COUNTY
Court of General Sessions
Court of Common Pleas

Dianne S. Goodstein, Circuit Court Judge
(Trial)
‘Deandrea G. Benjamin, Circuit Court Judge
(PCR)

Case No. 2011-CP-18-1497

Tiffany SANAErs, ......coceninnrnsissisnneisinainn et asian Petitioner,

Vs.
State of South Carolina ... Respondent,

PETITION FOR WRIT OF CERTIORARI

June 10, 2013 o Dale T. Cobb # 1291 ‘

Thomas R. Goldstein #2186

Belk, Cobb, Infinger & Goldstein, P.A.
Attorneys for Appellant

P.0O.Box 711121

N. Charleston, South Carolina 29415 1121
(843) 554-4291(843) 554-5566 (fax)
E-mail: tgoldstein@cobblaw.net
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STATEMENT OF ISSUES ON APPEAL

APPEAL FROM JUDGE DIANNE GOODSTEIN
| (Trial judge)
(filed separately as Appellant’s Brief as direct appeal)

R Did the trial judge award fail to direct a verdict of acquittal when there
~© was no evidence to establish the necessary elements for the crime of
murder? (filed separately as direct appeal)

Il Did the trial judge err in failing to instruct the jury that the killer's malice
cannot be transferred to the appellant without some evidence that the
appellant demonstrated malice? (filed separately as direct appeal)

APPEAL FROM JUDGE DEANDRE G. BENJAMIN
(Denial of Relief from PCR judge)
ARGUMENTS

l. | Did the Court of Common Pleas err in failing to grant.the appellant a
new trial when the overwhelming evidence is that her trial counsel
deviated from the minimum standard of care by failing to interview or

call material witnesses? ‘ 9
A. Trial Counsel Failed To Interview Witnesses 9
E, Trial Counsel Failed To Call Available Witnesses : 15

Il.  Did the trial judge err in failing to grant the appellant a new trial
*~  when the overwhelming evidence is that her trial counsel deviated
from the minimum standard of care by failing to cross-examine the
eyewitness on the scene, Jessica Hans? 20

Conclusion 22
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STATEMENT OF THE CASE!'
(TRIAL) .
On June 8, 2007, Sean Kammerer shot and killed Jessie Ham in the Publix/Tire

Kingdom parking lot on Dorchester Road in Dorchester County, South Carolina. On June
26, 2007, the Dorchester County Sheriff's Department arrested the appellant and charged
her with the crime of accessory before the fact of murder on the theory that she drove the
victim to the scene at the request of the shooter, Sean Kammerer. Thereafter, on
September 8, 2008, the Dorchester Grand Jury indicted the appellant for this charge. See
Appendix at page 1 for Indictment Number 2007-GS-18-1206. For reasons that are not
clear in the record, almost two years later, the Dorchester County Grand Jury indicted the
appellant for murder on May 6, 2010, at Indictment number 2010-GS-1'8-707. (Appendix
at page 3) Presumably, the State increased the charge because the appellant would not
plea to the 2007 charge to accessory. 88 days after being indicted for murder, the
appellant appeared before Judge Goodstein and a jury on August 3, 2010, for trial on both
charges. She entered a plea of not guilty to each charge, waived arraignment on th'e'new :
charge of murder, and the Court of General Sessions tried her on both charges. The State
called seven witnesses as follows:

1. Detective David Watson (North Charleston Police Officer)

2. Kevin King (Jessie Ham’s friend who rode.to scene of the shooting in back seat
of Tiffany Sander's Honda and who sat behind Jessie Ham)

3. David Hughey (Jessie Ham’é friend who rode to scene after the shooting on

bicycle while carrying a gun)

1 This statement of case is the statement of case from the petitioner’s direct appeal. The petitioner includes It
here because it is hard to make sense of the statement of case from the P.C.R. appeal without this factual
background.
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4. Brandon Frye (Jessie Ham's friend who rode to scene on bicycle with David |
Hughey)

5. Jessica Hans (North Charleston Police Officer, formerly Publix employee, who
witnessed the shooting) |

6. DeJuan Jenkins (driver of Sean Kammerer's Jeep Cherokee who drove Sean
Kammerer to the scene of the shooting—the Jeep belong to Sean’s mother, and the
witness testifiéd he was driving it because Sean lost his driver’s license.)

7. James Sturkie (North Charleston Police Detective)

The appeliant did not testify, but the parties stipulated to the introduction of her
uncounseled, written statement given on June 9, .2007. (See page __ Record on Appeal
for her written statement—trial transcript is included in the record on appeal in direct
appeal being filed simultaneously.)

In addition to these seven witnesses, the parﬁes stipulated that on June 8, 2007,
the defendant, Sean Kammerer, shot aﬁd killed Jessie Hamm by shooting him three times
in the back and one time in thé neck. (See page ___[tr. 67] of R.O.A. for stipulations and
page ___of the R.O.A. for the written stipulation.) The Defendant, after colloquy with the
Court, declined to testify, and the defendant called no wifnesses. R.O.A. page __[tr.
Page 230] On AUgust 5, 2010, after requesting that the Court replay the testimony of the
eyewitness, Jessica H.ans (the Publix employee, later N. Charleston police ofﬁcef), and
Kevin King (Jessie Ham’s friend who rode with him to the scene) and for clarification of the
court's instruction on “intent and malice” and thereafter the definition of “principal,” the jury
returned a verdict of not guilty on the charge of accessory before the fact of murder and a

verdict of guilty on the charge of murder. The Court sentenced the appellant to 30 years in
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prison, giving credit for time served in pre-trial detention. See Record on Appeal page

___[tr. Pages __[tr. Page 314] and sentencing sheet. (Appendix page 17)

STATEMENT OF THE CASE
(POST-CONVICTION RELIEF)

‘Following the Court's sentencing on August 5, 2010, the appellant did not appeél
her conviction. On August 3, 2011, petitiqner filed a pro'se application for post-conviction
relief. On August 18, 2011, she filed an amended application for post- conviction relief,
alleging that her trial counsel failed to notify her of her right to appeal, failed to call
witnesses at trial, the shooter, Sean Kammerer or her sister, Amanda Fender, and failed to
follow up on a cross examinafion of Jessica Hans, confirming the fact that the appellant
was not present at the scéne. (Appendix, page 5) One of the grou.nds for relief was that
the petitioher‘s trial counsel failed to v.advise her of her right to appeal. On May 24, 2012,
the Honorable Deandrea G. Benjamin heard the appellant's post-conviction relief. On July
27" Judge Benjamin issued a written order, denying the appéllant’s claim for post-
conviction relief, but granting her leave of court to file a direct appeal of her conviction on
the ground that her counsel failed to advise her of'her right to an appeal. Judge
Benjamin’s order is in the Appendix at page 18. Therefore, since the trial court granted the-
petitioner the right to a direct appeal, she does not address that separate ground in detail.
The issues raised in the direct appeal are addressed in petitioner's separate brief filed
simultaneously with this petiﬁon for certiorari.

On August 28, 2012, the appellant filed her notice of intent to appeal.

000584




~

Introduction/Standard of Review

The VI Amendment to the U. S. Constitution and Article | § 14 of the State
Constitution guérantee to every criminal defendant the right to be represented by a
competent lawyer and receive a vigorous defense. There is a well-developed body of
law in the federal circuits and South Carolina that require lawyers to present a
competent defense, and when a lawyer fails to act in a competent manner and his or
herfepresentation falls below an objective standard, then the defendant is denied a
constitutional right to counsel. See, for example, Sosebee v. Leeke, 293 S.C. 531, 362
S.E.2d 22 (1987), where the Supreme Court found that a lawyer's performance was so
deficient as to prevent the defendant from receiving a fair trial when the trial lawyer
failed to object to the trial judge’s comments on the credibility of witnesses. "The
comments unfairly prejudiced petitioner. The compounding of that prejudiced by
counsel's failure to object was an error so serious as to deprive Petitioner of a fair trial.”
Sosebee at page 24.

The standard for judging the performance of counsel is what is reasonable under
prevailing norms:

“The proper measure of attorney performance remains simply reasonableness
under prevailing professional noms.” Strickland v. Washington, 466 U.S. 668, 688,
104 S.Ct. 2052, 2065, 80 L.Ed.2d 674, 636 (1984). The second prong of the Strickland
test requires a showing that trial counsel’s deficient performance so prejudiced the
defense “that there is a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different.” Id., 466 U.S. at 694,
104 S.Ct. at 2068, 80 L.Ed.2d at 693.

Sosebee v. Leeke, 293 S.C. 531, 362 S.E.2d 22 (1987)

Here, the deficiencies were far greater and more material than a failure to object to

a trial judge’s comments.
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Argument |

The Court of Common Pleas erred in failing to grant the appellant a new trial when the
overwhelming evidence demonstrates that her trial counsel deviated from the minimum
standard of care by failing to interview or call material witnesses, which prevented the

petitioner from receiving effective assistance of counsel.

A.

Trial Counsel Did Not interview Witnesses.

- To prevail in a PCR action, an applicant must satisfy a two prong test: he must first
show her counsel's performance fell below an objective standard of reasonableness, and
he is then required to prove he suffered prejudice as a result of counsel's deficient
performance. Franklin v. Catoe, 346 S.C. 563, 570-71, 5652 S.E.2d 718, 722-23 (2001)
(citing Strickland v. Washington, 466 U.S. 668, 687 (1984)). “However, there is a strong
presumption that counsel rendered adequate assistance and exercised reasonable
professional judgment in méking all significant decisions in the case.” Edwards v. State,
392 449, 456, 710 S.E.2d 60, 64 (2011) (internal quotation omitted) Sigrgon v. State,

SC__, S.E.2d___ (Opinion No. 27233, filed March 20, 2013).

As the transcript of the trial demonstrates, the State indicted the appellant for the
charge of accessory before the fact of murder on September 8, 2008.2 On May 6, 2010,
the State indicted the appellant for the charge of murder and called the case for trial 88

days later on August 3, 2010. (See péges 13 and 15 Appendix for the indictments.) As

2 The petitioner’s direct appeal Is filed simultaneously with this petition for certiorarl. Therefore, the petitioner
makes reference to the Appendix and the separate record on appeal.

9
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~discussed above, the State called seven witnesses, three police ofﬂcers> and four
eyewitnesses. The appellant elected ﬁot to testify and entered her June 27, 2010, written
statement in to evidence. (See R.O.A. filed simultaneously in the direct appeal at bage
___for the written statement.) The State did not call Sean Kammerer who préviously
plead guilty to murder and who was in state custody ét the time of appellant's trial.
Appellant’s trial counsel counted on the State calling Kammerer and was surprised when
the State did not do so. If this were the only strategic error committed by counsel, this
matter would not rise to the level of ineffective assistance -of counsel. However, the
appellant's counsel never interviewed or attempted to interview Kammerer, and this is

one critical failure that deprived the appellant of effective representation:

Q. And what did you do to investigate thé charges and any defenses?

A. The trial came up. | figured the government, the state was going to bring him
[Kammerer] to trial. 1 kind of was counting on that. | told my client that. We showed up
for trial, he wasn't there, and 1 can just tell you right now that éfter the trial was over |
realized that | should have gone to see him in jail. | should have found out what he
was going to say and | should have brought him down there. I did, in my clbsing
argument, try to put it on the state, that if he was going to help their case they would
have brought him, but | guess, | could tell looking in the jury’s eyes thalt they weren't
buying it. They figured | could have got him there just as easily as they could.

Appendix page 95 [tr. Page 66])

This statement is an admission of a deviation from the objective standard governing
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the representation of a criminal defendant. While the State can argue that it may be a
plausible strategy not to call Kammerer as a witness, it is an undeniable deviation from
the minimum standard of competent representation to avoid discovering what he had
to say. No lawyer can adopt a “strategy” if he does not know what is included or
excluded in thé strategy. Another way of saying the same thing is to say that no one
can make a strategy decision without knowing what potential élements are available.
The lower court erred in justifying the départure from the minimum effective standard
holding: “The applicant did not present Kammerer at the post-conviction relief hearing
or propelrly establish his testimony in accordance with the rules of evidence.” (Order
under review at page 5, page 22 of the Appendix.) This analysis misses the point. The
undisputed point is that the applicant’s trial counsel never interviewed the witness.
This is far different from failing to call the witness, which might have been a strategy
deéision if counsel had interviewed him. / By the time of the P.C.R. hearing, the
opportunity was lost. As counsel explained to the court, the petitioner was denied the

opportunity to call Mr. Kammerer because of his application for post-conviction relief:

MS. ELLIOTT: Youf Honor, | object. This is going to be based on hearsay. He's
not here. He could have been brought into court to testify. We do not have the
opportunity to cross-examine him and tremendously object to anything related to Mr.
‘Kammerer from this witness.

MR. COBB: Well, unfortunately, Your Honor, he is pending a post-conviction relief,
and is waiting to have counsel appointed and obviously could not be summoned as a

witness.
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Appendix at page 88 [transcript page 59])

Thus, the appellant suffered prejudice at the time of trial because when appellant's
counsel conceded that he never interviewed the most critical witness to his defense, he
conceded falling below an objective standard of competency. The failure to attempt to
interview Kammerer is a critical deviation from the minimum standard of care that
directly prejudiced the petitioner and denied her a fair trial. As the lower court noted in
the Order under review: “Where counsel articulates a valid reason for employing a
certain trial strategy, such conduct will not be deemed ineffective assistance of
counsel. Watsoh v. State, 370 S.C. 68, 634 S.E.2d 642 (2006). Second counsel’s
deficient performance must have prejudiced the Applicant such that ‘there is a
reasonable probability that, but for counsel's unprofessional érrors, the result of the
prdceeding would have been different.’” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
Where counsel articulates a valid reason for employing a particular trial strategy,
counsel’'s conduct will not be determined ineffective assistance of counsel. Simpson v.
Moore, 367 S.C. 587, 627 S.E.2d 701 (2006). This Court finds that all alleg'ations with
the exception of the appeal to be without merit and are denied and dismissed as set A
forth below.” (Order at page 4, Appendix at page 21) It is one thing to make a
strategic trial decision not to call a witness, but it is quite a different thing to neglect to
interview him, thus preventing any meaningful analysis of such a decision. This failure
is alone sufficiently prejudicial to deprive the appellant of any hope of a fair trial, and:
especially so when the failure is combined with the failure to call an available witness in .

the courtroom, Amanda Fender.
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As the trial transcript in the record on appeal establishes, Jessica Hans, the Publix
employee who later became a North Charleston police officer, witnessed the shooting.
At the time of the shooting, she worked at Publix and saw the murder as she left work.
Her testimony is contained in the trial transcript filed in the direct appeal Record on

Appeal at page [transcript page 195] as follows:

A. Yes, sir. After | walked to my car, another employee and | stood in the
parking lot for a few minutes. We were talking about work and other things.
Some point between 11 and 12, 'm not sure the exact time, we heard several
loud pops. | thought they might havevbé'en fireworks. I'm not 100 percent'
positive. But at some point my attention was drawn across the parking lot to the
Papa John's/Tire Kingdom area, which is on fhe other side, which is where |
actually continued to see a person standing—standing pointing at the g.round.

Eventually he actually fired a gun. There was another shot, I'm not sure if it
was one or two, fired another shot. There was another person that was
standing with that person that ran between the two buildings, because Publix is
separate from Papa John's and Tire Kingdom. /

After that shot was fired, the person who actually held the gun in their hand
ran to the other side of Tire Kingdom, which was even further away. They
disappeared behind the. side of the building between Tire Kingdom and the
woods.

About 30 seconds later, a Jeep Cherokee pulled out from the side of

" the building, pulled out through the parking lot and turns left onto the little
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side street that is between the parking lot and the other restaurants that
are right there; and sped off in the direction opposite from where we were
in the parking lot.

(emphasis added)

It is undisputed that DeJuan. Jenkins drove the Jeep Cherokee while the shooter,
Sean Kémmerer was the passehger. In fact, this car belonged to the Kammerer
family, and Dejuan Jenkins testified he was driving only because Sean Kammerer lost
his driver's I.icense. Officer Hans testified no one else was present, which was
consistent with all the other testimony. Thus, the jury’s murder conviction is based on
nothing more than the jury's speculation that the petitioner was involved in a scheme to
murder only because she drove the victim to the scene of the crime, and thus the
failure to interview or call the shooter to the stand and examine him was critical. Even
if the shooter's testimony would be unfavorable, the petitioner's counsel neglected to
interview him to learn what his 'testimony would be andlthus had no basis to form any
strategy. This is a failure that is indisputably prejudicial to the petitioner's case. Not
one witness had any direct evidence of a conspiracy to commit murder. The closest
evidence was a police officers statement that he ‘heard” from an undisclosed
declarant that Tiffany Sanders was Sean Kammerer's girlfriend. See the direct appeal
Record on Appeal at page ____[tr. page 217]). Astohishingly, the petitioner's attorney
did not object to this hearsay statement, which Officer Sturkie recited in the passive
voice as ‘it was said” that Tiffany wés romantically linked to the shooter. A more

damaging unchallenged statement cannot be imagined, which further supports the |
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deficient performance of trial counsel who fell below any professional objective
standard. |

Since Sean Kammerer is one of the two witnesses who can exonerate the
petitioner, there was no excuse for the petitioner's lawyer to fail to contact him and
discover exactly what his testimony would be. This critical failure deprived the
petitioner of a substantial chance to mount an effective défense, and she has been
prejudiced by being sentenced to 30 years in prison in spite of the fact that ndt one

witness puts her at the scene at the time of the murder.
B. Trial Counsel Did Not Call Available Witnesses In The Courtroom

As the record demonstrates, there were six people at the scene of the crime before
the shooting: Sean Kammerer and his driver, Dejuan Jenkins arrived in the
Kammerer's Jeep Cherokee. The appellant drove her. Honda automobile to the scene
accompanied by the victim, Jesse Ham, his friend, Kevin King, and her sister, Amanda
Fender. In the hours leading up to the shooting and in the hours following the
shooting, Amanda accompanied the petitibner at every moment. Shé was there when
the two of them initially.came upon the four boys at around 7:00 p.m. She was there
when the appellant drove back to Brandon’s house and spoke to Brandon and David
Hughey in Brandon’s front yard. She was there when Kevin King and Jessie Hamm
|later joined them. She was there when the four—Tiffany, Amanda, Kevin and Jessie—
drove to Publix/Tire Kingdorﬁ, and she was there when appellant left the scene without

the two boys. She saw and heard everything, and she was in the courtroom available
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to testify. She has nb criminal record, and she witnessed all of the events involving her
sister on the night of the event. At the hearing before the P.C.R. judge on May 24,

2012, she testified that the four boys stopped them, not the other way around:

A. Well, we went to grab something to eat because our parents went out for their
anniversary, and then we were riding around the neighborhood, and we got stopped by
these guys walking and they said, come on to our house.

Q. Okay.

A. So when we got there they asked me, they all asked me if | could go get them
some beer, ahd | told them no, because they' were underage. They also asked me if |
knew where | could get them any marijuana. | was, like, | don’t do that kind of stuff. So
| don't — I couldn't help. | told them .I wouldn't—no.

Q. Okay. And--

Because they were drinking that night and—

And did you ultimately end up at somebody named Brandon's house?
Yes, sir.

. Were there some people there shooting baskets, playing basketball?

Yes, sir, and they were drinking, but me and my sister didn't drink anything.
You wéren'tdrinking? :

No.

. Were y'all shooting baskets with them?

No. - <

o » D » P > O > O P

Were you listening to music?
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A. No.
Q. O.K

Appendix pages 68-69 [tr. Pages 39-40]

This is critical testimony. It is critical testimony from a witness who was present at the
petitioner's trial and available to be called. Amanda’s testimony demonstrétes that
Tiffany had no plan, and more importantly, the four boys approached them! The
State’s entire theory of the case was based on speculation thét because Tiffany knew
Sean Kammerer was lying in wait for Jesse Hamm, that she delivered the victim to the
scene of his death. However, there is not a scintilla of direct evidence of such a planin
.the record, and Amanda Fender; who the State concedes is blameless and who is
unimpeachable—except as being related to the defendant—was present every second
of the tragic night that led to the death of Jessie Hamm. It is particularly disturbing that
the defense did not call this.witness, and the failure to do so is a demonstrable
deviation from the minimum standard of practice. The failure to call Amanda critically
prejudiced the deféndant, especially since Amanda confims—just as Officer Hans

saw—that Tiffany was not present at the time of the shooting:

Q. Okay. When you got to the Publix, did anybody get out of the car?

A. Kevin. He was real —~he was real - Iiké he knew something. He was like, let me
out, let me out, you know. And then Jesse got out, and he said drive. So we left.

Q. You left?

A. Yes, sir.
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Q. Where were you sitting then?

A. 1 was still in the back seat. |

Q. Okay. And where did you driVe or where did Tiffany drivé?

A. We went past the churches and that's when we heard, you know, | guess shots,
and | didn't know quite what it was, you know?

Q. Allright. How far away from the boys were you when you heard those noises?

A. | know it was pretty — you know, it's pretty far because from the Publix to the
Cathoylic church is Iiké — | would say maybe a mile or two. It's that far away.

Q. Aliright. Whén the boys were in the car, did you see any guns?

A. No, sir.

Q. Did you hear them talk about any guns?

A. No, sir.

Q. Where did you go after you left; after you heard the noises where did you go?

A. We went to Brandon's house.

(Appendix at pages 71-72 [tr. 42-43])

This is critical testimony because it demonstrates the lack of a plan and the fact that
Tiffany went back to Brandon's house. The State elicited the most crucial information
on page 80 of the Appendix [tr. Page 51] when the State asked Amanda if she was

aware of everything going on that night:

Q. Could you hear everything that was going on?

A. | know that Jesse got the phone from Tiffany and then after he got off the phone
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_ he said to take me up to Publix. So him and Kevin got in the car with us. Because we

said were going to go home.

Even the State will concede this is crucial testimony. While it is exclusively the
jury’s province to choose how much to believe of any witness' testimony, it is
indisputable that this is critical testimony, for it demonstrates that Tiffany took Jesse to
Publix at his direction, rather than Tiffany having a plan to drive him there. If the jury
had heard this testimony, it could acquit the appellant of the accessory charge and the
murder charge, but the jury never had an opportunity to evaluate Amanda’s credibility
because petitioner's counsel failed to call her even though she was present in the
courtroom.A Moreover, all trial lawyers know that the failure to call an available witness
leads to an adverse inference. See Davis v. Sparks, 235 S.C. 326, 111 S.E.2d 545
(1959): “Inference from the unexplairied failure of a party to call an available witness
that the testimony of such witness would have been unfavorable may be drawn only
where, under all of the circumstances of the case, the failure to produce such witness
creates suspicion of a willful attempt to withhold competent testimony. Such suspicion
is generally held nbt warranted where the material facts assumed to be within the
knowledge of the absent witness have been testified to by other qualified witnesses.”
Amanda could have testified to facts that no other witness knew, especially in the
critical moments leading up to the coincidental meeting with the four boys. The jury
knew Amanda was on the scene, and thus it became critical to call her. While the trial
court correctly charged the jury that the failure to call the defendant cannot be

considered, this charge says nothing about failing to call eyewitnesses. Stated another

19

000596




way, it is impossible to build an alibi defense without taking some step to prove the
alibi. Thus, the decision falls below the standard of practice, and the resuilting
prejudice to the appellant cannot be overstated. vThe State's' entire case against
Tiffany Sanders is built on inferences that aré supported only by speculation. The
State’s eyewitness to the shooting, Officer Hans, testified that she saw only one
vehicle—Sean's Jeep Cherokee. Thus, Amanda Fender’s testimony would have been
corroborated by the State’s eyewitness. Thus the failure to call Amanda or make any
effort to amplify Ofﬁcer Hans' testimony doomed any chance of a defense and fell

below the objective standard.

Argument II.

Trial Counsel deviated from the minimum standard of care in failing to cross-
examine the one unbiased eyewitness to the crime. As fhe record on appeal
demonstrates, Officer Hans testiﬂéd from pages 193 to 198, and, as quoted above,
testified that she was an eyewitness to the shooting and saw the perpetrators flee ina
Jeep Cherokee. It is a rare murder scene that includes an eyewitness, who at the time
of her testimony, wore the uniform of a police officer. There is no doubt that the police
officer's testimony wgs favorable to Tiffahy Sanders because, as quoted above, she
established beyond any question, that at th'e time of the shooting, Tfffany Sanders was
not present. Thus there was no need to cross-examine the witness for purposes of

impeachment, but the failure to examine her to reinforce the testimony she gave in
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direct was not only a critical blow to the defense, but also a clear deviation from the
minimum standard of effective representation. Even a cursory cross-examination
would amplify the officer’s ability fo see and hear the events at the exact moment Sean
Kammerer was committing the offense and reihforce the point that the only vehicle in
the vicinity ét the time of the shoot was Sean Kammerer's Jeep Cherokee. The
availability of Officer Hans to the defens‘e was the most critical piece of the defense's
theory of the case and would have paved the way to present Amanda Fender as the
only other eyewitness to the events leading up to the crime.. This is hot a case in which
the evidence of guilt is so overwhelming that counsel's failure to follow up on Officer
Han's testimony is harmless. “An errof ‘is harmless beyond a reasonable doubt where
it did not contribute to the verdict obtained. Thus, an insubstantial error not affecting
the resultvof the trial is harmless where guilty has been conclusively proven by
competent evidence such that no other rational conclusion can be reached.” Stafe v.

Martin, __S.C. __, S.E2d. __ (Ct App. 2013, Opinion No. 5125) The

evidence leading to the conviction of Tiffany Sanders is ndn—exisfent, being premised
only up inferences and speculation. Therefore, her lawyer's failure to follow up and
amplify the evidence of her innocence offered by the State resulted in extremé
prejudice to her defense and prevented her from receiving a fair trial. |

The lower court brushed off this failure by rationalizing that “nature and scope of
cross-examination is inherently a matter of trial tactics.” (Order at page 8, Appendix at
page 24). This is a correct statement of law, with which the petitioner has no quarrel.
However, where the undisputed evidence in the record is that the eyewitness saw the‘

murder and saw the participants, the failure to cross-exam her to emphasize this
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crucial point is well below the standard of care for effective representation. The P.C.R.
court missed the legal issue. The Order under review recites: “Applicant failed to
present Hans as a witness at the post-conviction relief hearing to establish whether
beneficial informati'on. could have been elicited other than that obvious from a review of
Hans' testimony on direct examination.” (Order at page 8-9, pages 24-25 of Appendix)
This is a correct statement of law and a correct statement of fact, but it misses the
éssential point of the petitioner's application. ‘Officer Hans's testimony was crucial to
the elements of the petitioner's defense of murder. She was not present. Officer
Hans's testimony demonstrates that at the time of the murder, the petitioner was not
present. At the post-conviction relief hearing, the petitioner did not need more
evidence from Officer Hans—all she needed to demonstrate was that her trial canseI
failed to follow up with a single cross-examination question that amplified 'and
emphasized the Officer’s critical defense testimony. As the trial transcript makes clear,
Officer Hans offered the petitioner an alibi, and her trial counsel did not ask a single
question to follow up or amplify. This failure is the deficient performance that
prejudiced the petifioner and prevented her from receiving anything close to a fair trial.
The jury convicted the petitioner of murder despite Officer Hans establishing she was
not present. Therefore, she was critically prejudiced by her counsel’s failure to amplify

and augment Officer Han’s testimony.
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CONCLUSION

In summary, it is impossible to look at the petitioner’s trial counsel's failings and see
them as anything other than a failure to conform to the minimum standard for
competent and effective representation. In short, the petitioner was denied any
meaningful opportunity to mount a defense and thereby deprived of her constitutional
right to counsel. As may be seen by reference tb the trial transcript being filed in the
direct appeal filed simultaneously with this Petition for Certiorari, the State had
insufficient evidence to get to a jury. With anything épproaching a competent defense,
the trial judge would have been more likely to grant a directed verdict, at least on the
charge of murder. Instead, despite a record devoid of any evidence that the petitioner.
was present at the scene of the shooting at the time of the shooting, the trial court not
only refused to grant a directed verdict, but also a jury convicted her of murder on the
thinnest of evidence. It is impossible to look at the thin evidence in this case combined
with the deﬁgient performance of counsel and conclude anything other than this case -
represents a miscarriage of justice. For these reasons, this Court should vacate the
sentence and remand the case for trial so that the petitioner can receive the benefit of
a competent defense. |

Respectfully submitted,

June 12, 2013

Dale T. Cobb, # 1291

Thomas R. Goldstein, #2186

Belk, Cobb, Infinger & Goldstein, P.A.
P.O.Box 71121 '
Charleston, S. C. 29415-1121

(843) 554-4291

dtcobblaw@hotmail.com
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PER CURIAM: Petitioner seeks a writ of certiorari from the denial of her
application for post-conviction relief (PCR).

Because there is sufficient evidence to support the PCR judge's finding that
petitioner did not knowingly and intelligently waive her right to a direct appeal, we
grant certiorari on this issue, deny certiorari on petitioner's Questions I and II, and
proceed with a review of petitioner's direct appeal issues pursuant to Davis v. State,
288 S.C. 290, 342 S.E.2d 60 (1986).

Petitioner's conviction and sentence are affirmed pursuant to Rule 220(b)(1),
SCACR, and the following authorities:

Issue I (directed verdict): Rule 208(b)(1)(B), SCACR ("Ordinarily, no point will
be considered which is not set forth in the statement of the issues on appeal.");
State v. Cherry, 361 S.C. 588, 593-94, 606 .S.E.2d 475, 478 (2004) ("If there is any
direct evidence or any substantial circumstantial evidence reasonably tending to
prove the guilt of the accused, an appellate court must find the case was properly
submitted to the jury."); State v. McHoney, 344 S.C. 85, 97, 544 S.E.2d 30, 36
(2001) ("On appeal from the denial of a directed verdict, an appellate court must
view the evidence in the light most favorable to the State."); State v. Langley, 334
S.C. 643, 648, 515 S.E.2d 98, 101 (1999) ("Under this theory [the hand of one is
the hand of all], one who joins with another to accomplish an illegal purpose is
liable criminally for everything done by his confederate incidental to the execution
of the common design and purpose."); State v. Bailey, 298 S.C. 1, 5,377 S.E.2d
581, 584 (1989) ("A party cannot argue one ground for a directed verdict in trial
and then an alternative ground on appeal."); State v. Cannon, 49 S.C. 550, 555, 27
S.E. 526, 530 (1897) ("The common purpose may not have been to kill and
murder, but if it was unlawful, as, for instance, to break in, and steal, and in the
execution of this common purpose a homicide is committed by one, as a probable
or natural consequence of the acts done in pursuance of the common design, then
all present participating in the unlawful common design are as guilty as the
slayer."). '

Issue II (jury instruction): Rule 208(b)(1)(B), SCACR ("Ordinarily, no point will
be considered which is not set forth in the statement of the issues on appeal.");
State v. Mattison, 388 S.C. 469, 697 S.E.2d 578 (2010) (holding a jury instruction
is correct if it contains the proper definitions and adequately covers the law); State
v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693-94 (2003) ("In order for an
issue to be preserved for appellate review, it must have been raised to and ruled
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upon by the trial judge. Issues not raised and ruled upon in the trial court will not
be considered on appeal."); State v. Collins, 228 S.C. 537, 91 S.E.2d 259 (1956)
(holding where the jury acquitted the appellants on one particular offense in the
indictment, no prejudice resulted from the jury instructions for that offense).

AFFIRMED.

TOAL, C.J., PLEICONES, BEATTY, KITTREDGE and HEARN, JJ.,
concur.
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After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied. |
- N =y
L, B
/ 5
Pk QMJ Kﬁk? L T

//ﬂ/y . 1.

o 7 ' ;
Columbia, South Carolina /

January 22, 2015

cc:

Dale T. Cobb, Jr., Esquire,
Salley W. Elliott, Esquire
Thomas R. Goldstein, Esquire

000604




STATE OF SOUTH CAROLINA
In the Court of Appeals

JAN 1
Appeal from Dorchester County s 0 20,9
The Honorable Diane S. Goodstein C COU/t
'APpea/s
Appellate Case No. 2018-000210
The State of South Caroliné, e , Respondent,
v.
Tiffany Ann Sanders, ...vveviviveeiiiiiinirinii e aee , Appellant.
CERTIFICATE OF COUNSEL

The undersigned certifies that the Record on Appeal contains all material
proposed to be included by any party and not any other material.

d — ’
TAE . A
Elizabeth Franklin-Best
Blume Franklin-Best & Young, LLC
900 Elmwood Avenue, Suite 200
Columbia, South Carolina 29201
(803) 765-1044

betsy@blumelaw.com
Counsel for Appellant

January l O\{’L,\§019.

000605




