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Post Office Box 11629

Columbia, South Carolina 29211

Re:  Trident Medical -v- SCDHEC (Medical University)
Appeal Case No: 2019-001159

Dear Madam Clerk:

Attached for filing please find the Motion for Leave to File a Joint Amicus Brief, and the Joint
Amicus Brief of the Medical University of South Carolina and MUSC Sirategic Ventures.

By copy of this letter, the motion and brief are being served via email to all parties as evidenced
by the attached Certificate of Service. Our check in the amount of $50 for the filing fee is being

placed in the mail today with a copy of this letter.

Thank you for your assistance in this matter.

Respectfully yours,

Burr Forman McNair
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Robert L. Widener
Partner
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT
H.W. Funderburk, Jr., Administrative Law Judge

Appellate Case No. 2019-001159
Case No. 18-ALJ-07-0100-CC

Trident Medical Center, LLC
d/b/a Trident Medical Center......ooccvvvviviiiiiriinviiii e Petitioner/Respondent,

South Carolina Department of Health and Environmental
Control and Medical University Hospital Authority d/b/a
MUSC Radiation Therapy Center — Berkeley County, .............c..e... Respondents,

Of Which, Medical University Hospital Authority d/b/a
MUSC Radiation Therapy Center — Berkeley County is the, ..o Appellant.

MOTION FOR LEAVE TO FILE A JOINT AMICUS BRIEF

Pursuant to Rule 213, SCACR, the Medical University of South Carolina (MUSC) and
MUSC Strategic Ventures (MSV) respectfully request leave to file a joint amicus brief in the
above-captioned appeal. As required by Rule 213, this motion identifies the “interest” of MUSC

and MSV in this matter, including the reasons why an amicus brief is “desirable.” As permitted

by Rule 213, MUSC and MSV conditionally file their joint amicus brief with this motion.
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INTRODUCTION

This is an appeal from the South Carolina Administrative Law Court (ALC). The South
Carolina Department of Health and Environmental Control (DHEC) granted a Certificate of Need
(CON) to construct and operate a cancer treatment center in Berkeley County. The ALC reversed
DHEC by first determining the rights and interests of several entities that were never parties to the
DHEC or ALC proceedings, including MUSC and MSV. The ALC’s determinations on these
“non-party issues” are the cornerstone for the appealed order.

The joint amicus brief presents two basic arguments. First, the ALC had no power to
consider or determine the non-party issues. (See Amicus Br. at Args. [-IV). Second, assuming the
ALC had such power, the ALC erred in exercising it without first giving the non-parties notice and
an opportunity to be heard on the non-party issues. (See Amicus Br. at Arg. V).

BACKGROUND

Appellant Medical University Hospital Authority (MUHA) filed the CON application at
issue here. MUHA is a state agency that operates the hospitals and healthcare facilities associated
with MUSC, a separate state agency. Respondent Trident Medical Center (Trident) is a competing
private hospital that objected to the application.

The only parties to the DHEC proceedings were MUHA and Trident. DHEC staff granted
the application, and Trident requested review by the DHEC Board. The Board denied the request.
The staff decision thereby became the final agency determination. Trident sought review of
DHEC’s decision by requesting an ALC contested case hearing. The ALC reversed DHEC and
denied the CON application. (See ALC Order, R. Vol. I at 1-35). The only parties to the ALC

proceedings were Trident, MUHA, and DHEC.
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The CON application outlined the following ownership and operational structure for the
proposed cancer treatment facility (the Project):

and facility owner of the Project described in

1. MUHA was the applicant, licens
Y 1393 1599, 1607-1609).

the CON application. (R. Vo

2. MUHA engaged MUSC Cancer Care Network, LLC (Network), a Delaware limited
liability company licensed to do business in South Carolina, to manage and operate

the facility. (Id. at 1595, 1599-1600, 1604, 1609-1610).
3. Alliance Oncology, LLC (Alliance), a Delaware limited liability company with its
principal office in California, owned 51% of the Network. (Id. at 1600-1601, 1609).
4, MUSC Strategic Ventures (MSV), a non-member South Carolina nonprofit

corporation established at the direction of and for the support and benefit of MUSC,
owned 49% of the Network. (Id. at 1600, 1603-1604, 1609).

MUSC, MSV, Alliance, and Network (the “non-parties™) were not parties to the DHEC review
process or the ALC contested case hearing. Nevertheless, after the close of the evidence and for
the first time at any stage in this matter, Trident argued and the ALC ruled that the CON application
must be denied under the following analysis of the non-parties’ rights and interests:

1. MUSC did not have the statutory power to form MSV and, therefore, MSV’s mere
existence was unlawful and w/fra vires in violation of MUSC’s enabling legislation.

2. Network was an unlawful joint venture between Alliance and MUSC (through
MSV) and, therefore, Network’s mere existence was unconstitutional and wlira
vires in violation of S.C. Const. art. 10, § 11.
(R. Vol. I at 4-9, 19-35, passim). The ALC thus undertook the administration and enforcement of
Article 10, § 11 of the South Carolina Constitution and S.C. Code Ann. §§ 59-123-10 er seq. (Rev.
2020), the enabling legislation that created and empowered MUSC. The ALC had no power over
these non-party issues for several reasons.
First, the non-party issues require the exercise of “judicial power™ that resides solely in the
unified judicial system, i.e., courts created by or pursuant to Article V of the Constitution. The

ALC is not an Article V court, so it has no power over the non-party issues. (Amicus Br., Arg. 1I).

L2
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Second, the ALC is an executive branch agency, so its power is limited to that granted by
statute, Statutory power over the non-party issues could arise in only one of two ways: (1) a statute
granting such power directly to the ALC; or (2) a statute granting such power to DHEC, with the
ALC reviewing the exercise of that power in a contested case hearing. No such statute exists and,
therefore, the ALC had no power over the non-party issues. (Amicus Br., Args. I and III).

Third, Section 44-7-210(E) expressly limits the issues in a CON contested case to the issues
presented or considered during DHEC’s staff review. This specific statute controls against any
general statute that might be construable as granting the ALC or DHEC power over the non-party
issues. Here, the non-party issues were not presented or considered during DHEC’s staff review.
Thus, the ALC had no power over the non-party issues in this case. (Amicus Br., Arg. IV).

Fourth, assuming the ALC had any power over the non-party issues, it erred in exercising
that power without first joining the non-parties or otherwise giving them notice and an opportunity
to be heard. Only then could the ALC satisfy due process. (Amicus Br., Arg. V).

ARGUMENT

Both MUSC and MSV have a compelling interest in this matter, because the appealed order
hinges upon determinations of their rights and interests, including the question of whether MSV
even exists under the law. It is therefore desirable that they be heard in this matter.

MUSC is the only comprehensive academic health science center in South Carolina. It
provides a unique, inter-professional learning environment for educating health care professionals
and biomedical scientists, conducting health sciences research, and providing comprehensive,
leading-edge health care. The facility at issue here will enable MUSC to fulfill its mission of
educating and training future physicians, nurses, and technicians in modern cancer treatment.

Thus, MUSC has a vital interest in this matter. It is therefore desirable that MUSC be heard.
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MUHA is the owner and operator of the hospitals and healthcare facilities at which MUSC
provides medical care and medical education. MUHA is a frequent party in ALC proceedings
related to CON matters that directly affect MUSC’s ability to fulfill its missions of providing
leading-edge healthcare and education, including the role of MSV in supporting those missions.
Thus, MUSC and MSV have a vital interest in the ALC’s power over the non-party issues generally
and the exercise of any such power. It is therefore desirable that MUSC and MSV be heard.

Trident presents “waffling” arguments on whether the ALC determined the rights and
interests of the non-parties. (Compare Resp. Br. Arg. Il at pp. 22-24 with Arg. IV at pp. 24-35).
In these arguments, Trident admits the ALC considered and determined the rights and interests of
the non-parties, and admits this was necessary to determine the rights of the parties. Trident can
hardly do otherwise, because it invited the ALC to rule on these matters in its post-trial motion.
Nevertheless, Trident also argues there was no impermissible adjudication of the non-parties’
rights and interests. Trident blithely ignores the ALC’s multitude of repeated rulings and findings
on the rights and interests of the non-parties, including MUSC and MSV (all boldface added):

“The motion before the Court requires a determination of the constitutionality of
[Network].” (R. Vol. T at 4).

The motion requires a two-step analysis: (1) “Is The Network a . . . violation of [Article
X (11)] ... and is the Network illegal or ultra vires because the enabling statutes of
MUSC and MUHA do not permit ownership of for-profit entities” and (2) “If the
Network is unconstitutional or ultra vires, does that render the Application [un-
approvable]?” (Id. at 13).

“Should a determination be made that The Network is illegal or ultra vires, then the
necessary dissolution of that entity would affect [the CON Application].” (/d. at 15).

“If . . . the Network is an unconstitutional and, as such illegal entity, then [the
Application becomes called into question].” (/d. at 16).

A nexus exists “between the determination of The Network’s constitutionality” and
DHEC’s approval of the application.” (/d. at 16).
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“[Tlhe Court has the authority to . . . determine whether particular conduct or
arrangements before it violate constitutional or statutory restrictions.” (/d. at 17).

“|TThe issue is whether . . . MUSC has crossed a constitutional and/or or statutory line
oL (dat 17).

Trident moved “the Court to determine that the proposed project [cannot meet the CON
requirements] when those specific requirements are proposed to be met by an entity that
is unconstitutional, illegal, or ultra vires.” (Id. at 19).

“Accordingly, because MUSC’s enabling statutes do not explicitly vest any authority in
MUSC to create subsidiary or affiliated entities, the Court finds that [MSV] and The
Network are illegal or ultra vires.” (Id. at 22).

“The Court finds that The Network is an entity formed in violation of the state
constitution and . . . outside of the authority enumerated in MUSC’s and MUHA’s
enabling legislation. As such, The Network is an unconstitutional and, therefore, illegal
or ultra vires entity.” (Id. at 26-27).

“[Tlhe ultimate dissolution of The Network requires a second inquiry [and the] Court
finds that the necessary dissolution of The Network substantially alters the Application

and materially affects the project . . . in several ways.” (/d. at 27).

“[T]his Court finds that upon the necessary dissolution of The Network, the [application
cannot be approved.|” ({d. at 28).

“[TThe Court finds that the proposed project . . . constitutes an unlawful joint venture in
violation of [Article X(11)] and the enabling statutes of MUSC [and therefore] the
Application must be denied.” (/d. at 35).

In short, the ALC reached and decided numerous issues involving the rights and interests of several

entities

that were never parties to the proceedings before DHEC or the ALC, including the rights

and interests of MUSC and MSV, and including MSV’s interests in the Network. The ALC had

no power (jurisdiction) over these non-party issues for the reasons earlier summarized herein and

detailed in the Amicus Brief. MUSC and MSV manifestly have a vital and overwhelming interest

in these rulings and should therefore be heard by this Court.
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CONCLUSION

For all of the foregoing reasons, MUSC and MSV respectfully submit that this Court should

grant the instant motion and accept the attached Joint Amicus Brief of the Medical University of

South Carolina and MUSC Strategic Ventures.

December 17, 2020
Columbia, SC
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s/Robert L. Widener

Robert L. Widener (SC Bar 6089)
rwidener(cburr.com

Celeste T. Jones (SC Bar 3173)
cljonesiwburr.com

Jane W. Trinkley (SC Bar 5633)
jtrinklevigburr.com

BURR & FORMAN LLP

Post Office Box 11390
Columbia, South Carolina 29211
(803) 799-9800
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STATEMENT OF ISSUES

Whether the “non-party issues” in this case require the exercise of judicial power
reserved unto the unified judicial system created by Article V of the South Carolina

Constitution and, if so, whether the ALC possesses that judicial power,
Whether the ALC or DHEC has statutory power over the “non-party issues.”

Whether Section 44-7-210(E) of the CON Act deprived the ALC of any presumed
power over the “non-party issues” in this case.

Whether the ALC erred in failing to join the “non-parties,” or give them notice and
an opportunity to be heard, before exercising any presumed power over the “non-
party issues.”





STATEMENT OF THE CASE

This is an appeal from the South Carolina Administrative Law Court (ALC). The
South Carolina Department of Health and Environmental Control (DHEC) granted an
application for a Certificate of Need (CON) under the CON Act' to construct and operate
an advanced cancer treatment center in Berkeley County. The ALC reviewed DHEC’s
decision in a contested case proceeding and reversed DHEC. This appeal ensued.

Appellant Medical University Hospital Authority (MUHA) is a state agency that
operates the hospitals and healthcare facilities associated with the Medical University of
South Carolina (MUSC), a separate state agency.” MUHA filed the CON application at
issue here. (See CON Application, R. Vol. IV at 1595-1909). Respondent Trident Medical
Center (Trident), a competing private hospital, objected to the application.

DHEC conducted a staff review and granted MUHA"s application. The DHEC
Board denied Trident’s request for review, and the staff decision thereby became the final

agency determination on MUHA s application. The only parties to the DHEC proceedings

were MUHA and Trident.

case hearing. The ALC reversed DHEC and denied the CON. (See ALC Order, R. Vol. 1
at 1-35). The only parties to the ALC proceedings were Trident, MUHA, and DHEC.
MUHA timely appealed, and this Court granted a motion to file this Joint Amicus

Brief by the Medical University of South Carolina and MUSC Strategic Ventures.

I The official name of the CON Act is the “State Certification of Need and Health Facility Licensure Act”
See generally S.C. Code Ann. §§ 44-7-110 to -394 (Rev. 2018 & Supp. 2020).

28.C. Code Ann. § 59-123-60(E) (Rev. 2020); see generally S.C. Code Ann. § 59-123-10 e7 seq. (Rev.
2020).

]
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STANDARD OF REVIEW

South Carolina Code § 1-23-610(B) (Supp. 2020) establishes the standard of
review. For factual issues, the question is whether “substantial evidence™ supports the
ALC’s findings.> There are no factual issues here. All issues are questions of law, which
are reviewed de novo with no deference to the ALC. There are three categories of errors
applicable here:

1. This Court may reverse, modify, or remand if the ALC’s decision violates
“constitutional or statutory provisions.” The meaning of the constitution and
statutes are questions of law, as is the application of this law to undisputed facts.”

2. This Court may reverse, modify, or remand if the decision exceeds the “statutory
authority of the [ALC],” results from “unlawful procedure,” or is “affected by other
error of law.”® These issues present questions of law that are reviewed de novo.”

This Court may reverse, modify, or remand if the ALC’s decision is “arbitrary or
capricious,” is “characterized by abuse of discretion,” or is a “clearly unwarranted
exercise of discretion.”® An abuse of discretion arises if the appealed decision is
“controlled by an error of law™ or based on “factual conclusions that are without
evidentiary support,” which itself is an error of Jaw.”

L2

4 S.C. Code Ann. § 1-23-610(B)(e) (Supp. 2020).
+S.C. Code Ann. § 1-23-610(B)(a) (Supp. 2020).

5 Segars-Andrews v. Judicial Merit Selection Comm'n, 691 S.E2d 453,461 (S.C. 2010) (constitution); Bone
v. U.S. Food Serv., 744 S.E.2d 552, 556-557 (S.C. 2013) (statute); Commissioners of Pub. Works v. City of
Fountain Inn, 833 S.E.2d 834, 839 n.4 (S.C. 2019) (application of law to undisputed facts).

65.C. Code Ann. § 1-23-610(B)(b). (c), and (d) (Supp. 2020).

7 South Carolina Dept’ of Consumer Affairs v. Foreclosure Specialists, Inc., 700 S.E.2d 468, 469, 470 (S.C.
App. 2010) (scope ALC’s statutory authority); S.C. Ambulatory Surgery Ctr. Ass’n v. S.C. Workers Comp.
Comm’n, 699 S.E.2d 146, 149 (S.C. 2010) (lawfulness of procedure); Atkins v. Wilson, 788 S.E.2d 228, 232
(S.C. App. 2016) (error of law is a question of law).

8S.C. Code Ann. § 1-23-610(B)() (Supp. 2020).

9 Richland Cry. v. South Carolina Dep't of Rev., 811 S.E2d 758, 766 (S.C. 2018) (defining “abuse of
discretion”); Arkins v. Wilson, 788 S.E.2d 228, 232 (S.C. App. 2016) (error of law is a question of law);
Clemmons v. Lowe’s Home Crrs., Inc.-Harbison, 803 S.E.2d 268, 271 (S.C. 2017) (whether any evidence
exists to support appealed ruling is a question of law); Broughton v. South of the Border, 520 S.E.2d 634,
642 (S.C. App. 1999) (same).
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As shown below, the ALC committed several errors of law in reversing DHEC.,
SUMMARY OF ARGUMENT

This Amicus Brief presents two fundamental arguments. First, the ALC had no
power over issues involving the rights and interests of entities that were not parties to the
DHEC or ALC proceedings. (See Args. I-1V, infra). Second, assuming the ALC had such
power, the ALC erred in exercising it without first giving the “non-parties” notice and an
opportunity to be heard on the “non-party issues.” (See Arg. V, infra).

The non-parties are involved in the operation of the proposed cancer treatment
center (the Project). Their involvement and interests in the Project were known throughout
the DHEC and ALC proceedings, because the CON application itself outlines the following
ownership and operational structure for the Project:

1. MUHA was the applicant, licensee, and facility owner of the Project
described in the CON application. (R. Vol. IV at 1595-1599, 1607-1609).

2. MUHA engaged MUSC Cancer Care Network, LLC (Network), a Delaware
limited liability company licensed to do business in South Carolina, to
manage and operate the facility. (R. Vol. TV at 1595, 1599-1600, 1604,
1609-1610).

3. Alliance Oncology, LLC (Alliance), a Delaware limited liability company

with its principal place of business in California, owned 51% of the Network.
(R. Vol. IV at 1600-1601, 1609).

4. MUSC Strategic Ventures (MSV), a non-member South Carolina nonprofit
corporation established at the direction of and for the support and benefit of
the Medical University of South Carolina (MUSC), owned 49% of the
Network. (R. Vol. IV at 1600, 1603-1604, 1609).

The ALC found, and Trident argues on appeal, that Trident could not and did not know of
the “non-party issues” until discovery in the ALC proceeding. (R. Vol. T at 18). This was

manifest error. As shown above, the CON application identifies all non-parties, the

corporate nature of those parties, the ownership of those parties, and the role of those
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parties in the operation of the Project. Therefore, all facts needed to raise and rule upon
the non-party issues were known and undisputed at all stages of this matter.

MUSC, MSV, Alliance, and Network (the “non-parties™) were not partics to the
DHEC review process or the ALC contested case hearing. Nevertheless, after the close of
the evidence and for the first time at any stage in this matter, Trident argued and the ALC
agreed that MUHA’s CON application must be denied under the following analysis of
“non-party issues” that involved the rights and interests of the non-parties:

I. MUSC did not have the statutory power to form MSV and, therefore,
MSV’s mere existence was unlawful and w/fra vires in violation of MUSC’s
enabling legislation.

2. Network was a joint venture between Alliance and MUSC (through MSV)
and, therefore, Network’s mere existence was unconstitutional and wltra
vires in violation of S.C. Const. art. 10, § 11.

3. As a result, MUHA’s CON application could not be approved.

(ALC Order, R. Vol. Tat 4-9, 19-35, passim). The ALC thus undertook the administration
and enforcement of Article 10, § 11 of the South Carolina Constitution and S.C. Code Ann.
§§ 59-123-10 ef seq. (Rev. 2020), the enabling legislation that created and empowered
MUSC.

Trident argues that the ALC did not decide the non-party issues. This argument is
manifestly without merit. The ALC necessarily decided the non-party issues, because
those decisions were the linchpin for reversing DHEC and denying the CON application.
(See ALC Order at R. Vol. I, 4-9, 19-35, passim). The ALC repeatedly stated that Trident’s
motion required it to “determine” the non-party issues, repeatedly found that it was

necessary to “determine” those issues, repeatedly “determined” those issues, and
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repeatedly made “findings™ on those issues. The following quotations from the ALC’s

order demonstrate all of this (all boldface added):

44703880 vi

“The motion before the Court requires a determination of the constitutionality of
[Network].” (R. Vol. [ at 4).

The motion requires a two-step analysis: (1) “Is The Network a . . . violation of
[Article X (11)] . . . and is the Network illegal or ultra vires because the enabling

statutes of MUSC and MUHA do not permit ownership of for-profit entities™ and
(2) “If the Network is unconstitutional or ultra vires, does that render the
Application [un-approvable]?” (/d. at 13).

“Should a determination be made that The Network is illegal or ultra vires, then the
necessary dissolution of that entity would affect [the CON Application].” (/d. at 15).

“If . . . the Network is an unconstitutional and, as such illegal entity, then [the
Application becomes called into question].” (/d. at 16).

A nexus exists “between the determination of The Network’s constitutionality” and
DHEC’s approval of the application.” (/d. at 16).

“[T]he Court has the authority to . . . determine whether particular conduct or
arrangements before it violate constitutional or statutory restrictions.” (/d. at 17).

“[T]he issue is whether . .. MUSC has crossed a constitutional and/or or statutory
line...” (/d. at 17).

Trident moved “the Court to determine that the proposed project [cannot meet the
CON requirements] when those specific requirements are proposed to be met by an
entity that is unconstitutional, illegal, or ultra vires.” (Id. at 19).

“Accordingly, because MUSC’s enabling statutes do not explicitly vest any authority
in MUSC to create subsidiary or afﬁliated entities, the Court finds that [MSV] and
The Network are illegal or ultra vires.” (Id. at 22).

“The Court finds that The Network is an entity formed in violation of the state
constitution and . . . outside of the authority enumerated in MUSC’s and MUHA’s
enabling legislation. As such, The Network is an unconstitutional and, therefore,
illegal or ultra vires entity.” (Id. at 26-27).

“[Tlhe ultimate dissolution of The Network requires a second inquiry [and the]

Court finds that the necessary dissolution of The Network substantially alters the
Application and materially affects the project . . . in several ways.” (Id. at 27).
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“[TThis Court finds that upon the necessary dissolution of The Network, the
[application cannot be approved.]” (/d. at 28).

“[T]he Court finds that the proposed project . . . constitutes an unlawful joint venture

in violation of [Article X(11)] and the enabling statutes of MUSC [and therefore]

the Application must be denied.” (/d. at 35).

In short, the ALC reached and decided numerous issues involving the rights and interests
of several entities that were never parties to the proceedings before DHEC or the ALC.
The ALC had no power over these non-party issues for several reasons.

First, the non-party issues require the exercise of judicial power that resides solely
in the unified judicial system, i.e., Article V courts created by or pursuant to Article V of
the South Carolina Constitution. The ALC is not an Article V court. It therefore has no
power over the non-party issues. (See Arg. 11, infra).

Second, the ALC is an executive branch agency. Its power is therefore limited to
that granted by statute. Statutory power over the non-party issues could arise in only one
of two ways: (1) a statute granting such power directly to the ALC; or (2) a statute granting
such power to DHEC, with the ALC reviewing the exercise of that power in a contested
case hearing. No statute grants DHEC or the ALC any such power and, therefore, the ALC
had no power over the non-party issues. (See Args. I and 111, infra).

Third, Section 44-7-210(E) of the CON Act expressly and specifically limits the
issues in a CON contested case before the ALC to issues presented to or considered by
DHEC during the staff review of the CON application. This specific statute is controlling,
even if one assumes the existence of a more general statute construable as granting the
ALC or DHEC power over the non-party issues. Here, it is uncontested that the non-party
issues were not presented or considered during the staff review process. Therefore, the

ALC had no power over the non-party issues in this case. (See Arg. IV, infra).
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Fourth, assuming the ALC had any power over the non-party issues, it erred in
exercising that power without first joining the non-parties to this action or otherwise
providing them with notice and an opportunity to be heard. Only then could the ALC’s

exercise of any such power comport with due process. (See Arg. V, infra).

ARGUMENT

I. Introduction

DHEC is a department and agency of the executive branch of state government.'?

The statutes creating and empowering DHEC charge it with infer alia the administration
and enforcement of the CON Act. The ALC is also an agency of the executive branch."'
The statutes creating and empowering the ALC charge it with inter alia the power to review
DHEC’s decisions on CON matters in a contested case proceeding. '
Like all executive branch agencies, the only powers possessed by DHEC or the

ALC are those granted by statute, and any act in excess of their statutory power is void:

An administrative agency has only such powers as have been conferred upon

it by law and must act within the granted authority for an authorized purpose.

It may not validly act in excess of its powers, nor has it any discretion as 10

the recognition of or obedience to a statute. . . . The authority and powers of

reviewing boards and officers must be strictly confined to the limits marked

out by the statutory or constitutional provisions from which their existence

is derived; and acts in excess of their jurisdiction are void.

South Carolina Tax Comm 'n. v. South Carolina Tax Bd. of Review, 299 S.E.2d 489,491-

492 (S.C. 1983) (emphasis added; citations and internal quotations marks omitted). No

10S.C. Code Ann. 1-30-10(A)(8) (Rev. 2020).
U Drummond v. State, 662 S.E.2d 587, 590 (S.C. 2008) (ALC is “an agency of the executive branch™).
12 As shown later, this power to “review” is the true subject matter of the ALC’s power in CON cases

specifically, and agency decisions generally.
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constitutional or statutory provision empowers or charges DHEC or the ALC with the
administration or enforcement of S.C. Const. art. X, § 11 or MUSC’s enabling legislation.
Thus, the ALC’s attempted exercise of power over these matters were “acts in excess of
[its] jurisdiction [and therefore] void.” For this reason, and for the additional reasons set
forth below, the ALC had no power over the non-party issues. (See Args. II-1V, infra).
Many cases discuss executive agency powers, including the ALC’s power, in terms
of jurisdiction and subject matter jurisdiction. £.g., see n.36 and accompanying text, infra.
“Subject matter jurisdiction” is a term of art most commonly defined as “the power to hear
and determine cases of the general class to which the proceedings in question belong.”!?
The courts developed this definition in analyzing the subject matter jurisdiction of various
Article V courts to exercise judicial power. One must therefore guard against wholesale
importation of this Article V concept and definition into any consideration of the ALC’s
power, because the ALC exercises executive power, not judicial power. This brief
therefore discusses the ALC’s authority as “power” rather than subject matter jurisdiction.

II. The ALC has no power over the non-party issues, because those issues require
the exercise of judicial power not possessed by the ALC.

Under Article 1(8) of the South Carolina Constitution,'* one branch of government
cannot exercise the power reserved unto another branch of government. The non-party
issues in this case require the exercise of judicial power that is the sole province of and
reserved unto the courts created by or under Article V. The ALC is not an Article V court

and, therefore, it has no power over the non-party issues in this case.

I E.g., Gantt v. Selph, 814 S.E.2d 523, 525 (S.C. 2018) (emphasis added); Kosciusko v. Parham, 836 5.E.2d
362, 368 (S.C. App. 2019) (same).

4 All citations to Article () are short form citations to the South Carolina Constitution, e.g., Article I(8)
is a citation to S.C. Const, art. I, § 8.
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A. The non-party issues require the exercise of judicial power not
possessed by the ALC.

1. Judicial power resides solely in the courts created by or authorized by
Article V of the South Carolina Constitution.

There are four types of power under the South Carolina Constitution. The seminal
and preeminent power is “political power,” which resides solely in the people and from
which flows all powers of government.!> The people exercised their political power to
create self-governance under the three “powers of government” created in the Constitution.
First, there is “legislative power,” which resides solely in the General Assembly.'® Second,
there is “executive power” or “supreme executive authority,” which resides in the
Governor, executive branch departments, and administrative agencies.!” Third, there is
“judicial power,” which resides solely in the courts comprising the “unified judicial
system” created by or pursuant Article V of the South Carolina Constitution.'®

There are two types of Article V courts. First, there are four constitutional courts

created by the Constitution, ie.. Supreme Court, Court of Appeals, Circuit Court, and

'S Article 1(1) provides: “All political power is vested in and derived from the people only, therefore, they
have the right at all times to modify their form of government.” (Emphasis added). The “Preamble” provides:
“We, the people of the State of South Carolina, in Convention assembled, grateful to God for our liberties,
do ordain and establish this Constitution for the preservation and perpetuation of the same.”

16 Article I1I(1) provides: “The legisiative power of this State shall be veszed in two distinct branches, the one
to be styled the ‘Senate’ and the other the ‘House of Representatives,” and both together the *General
Assembly of the State of South Carolina.”” (Emphasis added).

17 Article IV(1) provides: “The supreme executive authority of this State shall be vested in a Chief Magistrate,
who shall be styled ‘The Governor of the State of South Carolina.” (Emphasis added); see also Article [(22),
which notes inter alia the existence of “administrative agencl[ies].”

'8 Article V(1) provides: “The judicial power shall be vested in a unified judicial system, which shall include
a Supreme Court, a Court of Appeals, a Circuit Court, and such other courts of uniform jurisdiction as may
be provided for by general law.” (Emphasis added).

10
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magistrates.'  Second. there are statutory courts, ie., “such other courts of uniform

jurisdiction as may be provided for by general law.”*

2. The ALC does not have and cannot exercise judicial power.

Article I(8) prescribes that the legislative, executive, and judicial “powers of the
government” shall be forever distinct and separate, i.e., no branch may exercise the power
of another branch, and no person may exercise the power of more than one branch.?! Under
Article V(1), all judicial power is “vested in [the] unified judicial system.” The ALC is

22

“an agency of the executive branch.”** Therefore, it cannot exercise judicial power.

3. The non-party issues require the exercise of judicial power.

The ALC does not have the same power as a circuit court.”> For example, the ALC

has no power to determine facial challenges to the constitutionality of a regulation or

1 Article V(1) creates the Supreme Court, Court of Appeals, and Circuit Court. See n.18, supra. Article
V(26) creates magistrates: “The Governor, by and with the advice and consent of the Senate, shall appoint a
number of magistrates for each county as provided by law. The General Assembly shall provide for their
terms of office and their civil and criminal jurisdiction.”

20 Article V(1). Examples of statutory courts are the Probate Court and Family Court, which have only the
judicial power granted by statute. Article V(12) provides that “/jjurisdiction in matters testamentary and of
administration, in matters appertaining to minors and to persons mentally incompetent, shall be vested as the
General Assembly may provide, consistent with the provisions of Section 1 of this article.” (All emphasis
added). The General Assembly divided the judicial power over these matters between two statutory courts.
The Probate Court has jurisdiction over “matters testamentary.” The Family Court has jurisdiction over most
“matters appertaining to minors.” As to Probate Courts, see Greenfield v. Greenfield, 141 S.E.2d 920, 923
(S.C. 1965); accord Wellinv. Wellin, 828 S.E.2d 767, 771 (S.C. 2019) and Judy v. Judy, 712 S.E.2d 408,412
(S.C. 2011). As to Family Courts, see Theisen v.Theisen, 716 S.E2d 271, 274 (S.C. 2011); South Carolina
Dep’t of Mental Health v. State, 390 S.E.2d 185, 186-187 (S.C. 1990); Thompson v. Ballentine, 379 S.E.2d
896, 898 (S.C. 1989); Kosciusko v. Parham, 836 S.E.2d 362, 367, 368, 369, 371, 373, 375 (S.C. App. 2019).

21 Article 1(8) states: “In the government of this State, the legislative, executive, and judicial powers of the
government shall be forever separate and distinct from each other, and no person or persons exercising the
functions of one of said departments shall assume or discharge the duties of any other.” (Emphasis added).

2 Drummond v. State, 662 S.E.2d 587, 590 (S.C. 2008).
3 Video Gaming Consultants, Inc. v. South Carolina Dep't of Rev. 535 S.E.2d 642, 644 (S.C. 2000) (rejecting

ALC’s ruling that it had the “same authority as a circuit court judge”): Sourh Carolina Tax Comni’n. v. South
Carolina Tax Bd. of Rev., 299 S.E.2d 489,491 (S.C. 1983) (ALC cannot “materially alter or add to the law.™).

11
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statute,>* nor does it have the power to determine whether a regulation, as written, violates
other state law, e.g., challenging the facial validity of a regulation under a statute.”> These
rules rest upon the separation of powers doctrine, i.e., that these questions require the
exercise of judicial power and the ALC, being an executive branch agency, cannot exercise
judicial power.

Here, the ALC declared that Network’s mere existence was a violation of Article
X(11) and MUSC’s enabling legislation, and that MSV’s mere existence was a violation
of MUSC’s enabling legislation. These questions are identical in nature to the facial
questions of whether a statute exists in violation of the Constitution or a regulation exists
in violation of a statute. Therefore, the ALC had no power over the non-party issues.

Moreover, DHEC and the ALC have no power except that statutorily granted by
the General Assembly. No statute grants DHEC or the ALC any power to administer or
enforce any aspect of Article X(11) or MUSC’s enabling legislation.”® Again, therefore,

the ALC had no power over the non-party issues. (See Arg. Il, infra).

2 Drummond v. State, 662 S.E2d 587, 590 (S.C. 2008) (*[The ALC is] an agency of the executive branch
of government and must follow the law as written until its constitutionality is judicially determined; [the
ALC has] no authority to pass upon the constitutionality of a statute or regulation.”) (italics added;
underlining by Court), quoting Video Gaming Consultants, Inc. v. South Carolina Dep’t of Rev., 535 S.E.2d
642, 644 (S.C. 2000).

2 Drummond v. Staie, 662 S.E.2d 587, 591 (S.C. 2008).

26 No statute grants such power to any court, agency, or other entity. Thus, the circuit court has this power
under Article V(11): “The Circuit Court shall be a general trial court with original jurisdiction in civil and
criminal cases, excepr those cases in which exclusive jurisdiction shall be given to inferior courts, and shall
have such appellate jurisdiction as provided by law.” (Emphasis added). The circuit court is best equipped
to address the non-party issues because, unlike the ALC, the circuit court can entertain actions under the
Uniform Declaratory Judgment Act, which includes procedures for joining all interested entities to ensure
due process. See, e.g., S.C. Code Ann. § 15-53-80 (Rev. 2005) (“all persons shall be made parties who have
or claim any interest which would be affected by the declaration™) (emphasis added).
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B. The “unconstitutional as applied” question is irrelevant.

This issue is irrelevant, because there is no question here on the constitutionality of
a statute or regulation, facially or as-applied. To the extent the “as-applied” rule informs
the issues in this case, it demonstrates that the ALC had no power over the non-party issues.

The ALC has no power over the question of whether a statute or regulation is
unconstitutional on its face, i.e., whether the statute or regulation is unconstitutional as
written, or the question of whether a regulation, as written, violates other state law, e.g.,
challenging the facial validity of a regulation under a statute.” On the other hand, the ALC
can determine whether a statute or regulation would be unconstitutional if applied as
proposed or determined by an executive branch agency, i.e., the question of whether the
agency mis-interpreted or mis-applied the statute or regulation in a manner that would
make the statute or regulation unconstitutional?®

Here, the constitutionality of a statute or regulation as applied is not an issue in this
case. Rather, the question decided by the ALC is whether the mere existence of Network
and MSV violates the constitution or statutory law. This is identical to a facial challenge
to a statute or regulation, which challenges the existence of the statute as a violation of the
constitution, or challenges the existence of a regulation as a violation of the constitution or

a statute. Therefore, the ALC had no power over the non-party issues.

27 Dyrummond v. State, 662 S.E.2d 587, 590, 591 (S.C. 2008).

2 Dorman v, South Carolina Dep 't of Health & Envil. Control, 565 S.E.2d 119, 126 (S.C. App. 2002).
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III.  The ALC has no power over the non-party issues in this case, because no
statute grants that power to the ALC or DHEC.

The power of any executive branch court or agency, including the ALC, is limited
to the power granted by statute.”” Assuming power over the non-party issues is not limited
to Article V courts as set forth in Argument I, supra, the ALC nevertheless has no power
over these issues unless granted by the General Assembly in a statute. Thus, any such
power in the ALC can arise in only one of two ways. First, a statute could grant that power
directly to the ALC, but there is no such statute. Second, the ALC could have that power
in exercising its power to review agency action by appeal or contested case, if that agency
had and exercised a statutory power over the non-party issues. No statute grants DHEC
power over the non-party issues. The ALC’s power to review DHEC’s actions therefore
does not include any power over the non-party issues.*

A. No statute grants the ALC power over the non-party issues.

The non-party issues in this case require the interpretation, administration, and
enforcement of Article X(11) and MUSC’s enabling legislation. The statutes creating and
empowering the ALC do not grant it any power of any nature over these issues. Therefore,

the ALC has no power over the non-party issues.

29 South Carolina Tax Comm’n. v. South Carolina Tax Bd. of Review, 299 S.E.2d 489,491-492 (S.C. 1983)
(agency power limited to that granted by statute; act in excess of that power is void); accord Amisub of S.C.,
Ine. v. South Carolina. Dep’t of Health & Envtl. Control, 743 S.E.2d 786, 791 (S.C. 2013) (ALC’s power),
rev’g Unpub. Op. No. 2010-UP-523 (S.C. Ct. App. filed Dec. 10, 2010). The same rule applies to judicial
branch courts created by the General Assembly pursuant to Article V. E.g., Wellinv. Wellin, 828 S.E.2d 767,
771 (S.C. 2019) (probate court) and Theisen v. Theisen, 716 S.E.2d 271, 274 (S.C. 2011) (family court).

30 Questions on the power of the ALC are questions of statutory interpretation. The cardinal rule, to which
all other rules are subservient, is to ascertain and effectuate legislative intent. Sloan Consir. Co. v. Southco
Grassing, Inc., 717 S.E.2d 603, 606 (S.C. 2011). The primary rule for discerning legislative intent is to apply
the plain and ordinary meaning of the words in the statute /d. Another rule applicable here is that specific
laws prevail over general laws. /'On, L.L.C. v. Town of Mt. Pleasant, 526 S.E.2d 716, 719 (S.C. 2000).

14
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B. No statute grants DHEC power over the non-party issues.

No statute gives DHEC any power to administer or enforce Article X(11) or
MUSC’s enabling legislation, i.e., the non-party issues in this case. Thus, as conceded by
DHEC in this appeal, DHEC has no power to do so. (DHEC Resp. Br. at 4-6). Therefore,
DHEC did not and could not take any agency action on these issues. As a result, there was
no agency action on the non-party issues for the ALC to review. Again, therefore, the ALC
had no power over the non-party issues.

C. The ALC’s power in this case was limited to reviewing DHEC’s agency
action in exercising DHEC’s power in CON cases.

The proper function of the executive branch is to administer and enforce the law,
i.e., to exercise executive power. The executive branch internally reviews its exercise of
executive power in numerous ways. The ALC, acting as an executive branch court and
agency, often serves as the last step in the executive branch’s internal review of'its exercise
of executive power. The ALC does so in one of two ways. First, some executive branch
departments conduct their own contested case proceedings as part of their internal review
process, and appeals are to the ALC for a final executive branch review, with any
subsequent review being by appeal to an Article V court.’’ Second, some executive branch
departments, like DHEC, issue final agency determinations that take effect unless a party
seeks review by the ALC in a contested case hearing. This review is a de novo hearing in

that the ALC may consider new evidence, take its own view of the evidence, and issue its

31 Qee § 1-23-505(2) and -505(3), noting that some agencies conduct their own “contested cases” with
appellate review by the ALC. See Rule 203(b)(6), SCACR, re: appeals from the ALC.
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own findings of fact.*? It is also the final, internal executive branch review of agency action
in exercising executive power, with further review by appeal to Article V courts.

The General Assembly created the ALC as “an agency and a court of record within
the executive branch of the government of this State [with the court consisting] of a total
of six administrative law judges.”§ 1-23-500 (emphasis added). One must guard against
the wholesale application of judicial concepts to this executive branch “court” and its
executive branch “judges.” The ALC derives its power to act in the exact same manner as
any other state agency, i.e., from statutes enacted by the General Assembly that create and
enable the agency, including statutes that define and limit the scope of the agency’s power.

Under the ALC statutes, “agency” means “a state agency, department, board, or
commission whose action is the subject of a coniested case hearing or an appellate

proceeding heard by an administrative law judge....” § 1-23-505(2) (all emphasis added).**

A “contested case” is a “proceeding . . . in which the legal rights, duties, or privileges of a
party are required by law . . . to be determined by an agency or the [ALC] after an

opportunity for hearing.” § 1-23-505(3) (all emphasis added).”® Thus, the subject matter

32 See n.42, infra.

33 See Rule 203(b)(6) and 203(d)(2), SCACR, re: direct appeals from administrative tribunals to the Court of
Appeals or Supreme Court. Some executive departments have a completely self-contained internal review
process, and appeals are directly to Article V courts.

4 Gee also SCALC Rule 2(C), defining “agency” as “a state agency, department, board or commission whose
action is the subject of a contested hearing, an appeal heard by an administrative taw judge, or a public
hearing on a proposed regulation presided over by an administrative law judge.” (Emphasis added). Related
statues under Title 1, Chapter 23 define “agency” a little differently. In § 1-23-10(1), part of Article 1,
“agency” or “state agency” means “each state board, commission, department, executive department or
officer, other than the legislature [or] the courts . . . authorized by law . . . (o determine contested cases.”
(Emphasis added). In § 1-23-310(2), part of Article 3, “agency” means “each state board, commission,
department, or officer, other than the legislature, the courts, or the Administrative Law Court, authorized by

levw 1o determine contested cases.” (All emphasis added).

310 § 1-23-310(3), “contested case” means “a proceeding . . . in which the legal rights, duties, or privileges
of a party are required by law (o be determined by an agency afier an opportunity for hearing.” (Emphasis
added). In this statute, the term “agency” excludes the ALC. See § 1-23-310(2).
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of the ALC’s contested case power is the review of an agency’s action. Here, DHEC took

no agency action on the non-party issues, nor could it do so. and therefore, the ALC did

not acquire any power over the non-party issues in this contested case as part of its power

to review DHEC s final agency determination.*

IV. The CON Act denies the ALC power over the non-party issues in this case.
The CON Act is a detailed and comprehensive treatment of the entire CON process,

including the treatment of CON matters in ALC contested cases.”’ This level of detail

demonstrates a “legislative intent that [CON] matters must be decided only in the manner
specified in [the CON Act].”*® Section 44-7-210(E) of the CON Act specifically denied

the ALC any power over the non-party issues in this case.

36 Existing case law on the ALC’s power in contested cases generally discuss it in terms of “subject matter
jurisdiction” and as having the power or subject matter jurisdiction to conduct contested cases E.g., A.0.
Smith Corp. v. South Carolina Dep’t of Health & Envil. Control, 833 S.E.2d 451, 458 (S.C. App. 2019)
(*“The General Assembly has the authority to limit the subject matter jurisdiction of a court it has created;
therefore, it can prescribe the parameters of the ALC's powers.” ‘By statute, the General Assembly has
authorized the ALC to preside over 'contested case' proceedings.”) (citations omitted); accord, Amisub of
S.C., Inc. v. South Carolina Dep’t of Health & Envil. Control, 743 S.E.2d 786, 791 (S.C. 2013) (“The General
Assembly has the authority to limit the subject matter jurisdiction of a court it has created; therefore, it can

prescribe the parameters of the ALC's powers. . . . [T]he ALC does not have the authority to exceed its
statutorily granted powers . . .. By statute, the General Assembly has authorized the ALC to preside over
“contested case” proceedings. . . . ‘The statutory scheme confers on the ALC subject matter jurisdiction over

[DHEC's] contested cases.”™) (citations omitied), rev'g Op. No. 2010-UP-523 (S.C. Ct. App. refiled Apr. 25,
2011), and South Carolina Dep't of Rev. v. Club Rio, 709 S.E.2d 690, 693 (S.C. App. 201 1) (“Subject matter
jurisdiction is 'the power to hear and determine cases of the general class to which the proceedings in question
belong.' . .. Subject matter jurisdiction requires only the authority to adjudicate ‘cases of the general class
to which the proceedings in question belong.” [Under] Title 61 and the APA ... the ALC has subject matter
jurisdiction over contested cases involving [DHEC]. ... The statutory scheme confers on the ALC subject
matter jurisdiction over the Department's contested cases.”) (Citations omitted). Respectfully, as shown
above, the true “subject matter” of the ALC’s power is the review of agency action in administering the law.
A contested case is one of two procedural mechanisms for the ALC to review agency action, the other being
appellate review of contested case decisions by other executive branch departments.

37 See gencrally S.C. Code Ann. §§ 44-7-110 to -394 (Rev. 2018 & Supp. 2020).
3 Greenville Cty. v. Kenwood Enters., Inc., 577 S.E2d 428, 433 (S.C. App. 2003) (all emphasis added)

(considering comprehensive zoning acts), quoting and applying 1'On, L.L.C.v. Town of Mt. Pleasant, 526
S.E.2d 716, 721 (S.C. 2000).
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A. Section 44-7-210(E) of the CON Act deprives the ALC of any power
over the non-party issues in this CON case.

The CON Act includes § 44-7-210(E), in which the General Assembly imposed a
specific limitation on the ALC’s contested case power in CON cases and plainly denied
the ALC any power over the non-party issues in this case, because those issues were not
presented or considered during staff review:

A contested case hearing of the final agency [DHEC] decision must be

requested in accordance with Section 44-1-60(G). The issues considered at

the [ALC] contested case hearing considering a Certificate of Need are

limited to those presented or considered during the staff review.

§ 44-7-210(E) (emphasis added).’ This specific statute controls over any general
statute construable as providing otherwise (and there is none).*

Here, it is undisputed that the non-party issues were not “presented or considered
during the staff review.” Therefore, as a matter of law and controlling legislative intent,
the ALC had no power over those issues in this case.

Trident argues the ALC did not decide the non-party issues but concedes “the ALC
by necessity had to consider [these] issues.” (Trident Resp. Br. at 23, 24) (emphasis added).
Section 44-7-210(E) specifically prohibits the ALC from “consider[ing]” the non-party

issues, because those issues had not been “presented or considered” during staff review.

Therefore, Trident has conceded that the ALC violated § 44-7-210(E). Moreover, as shown

3 The ALC rules, which must be approved by the General Assembly, reflect the same legislative intent:
“Discovery in Certificate of Need (CON) contested cases is /imited to the issues presented or considered
during the staff review.” SCALC Rule 21(B) (emphasis added). The CON Act contains numerous other
specific provisions on ALC contested case proceedings in CON matters, including limitations on witnesses
and discovery. S.C. Code Ann. § 44-7-210(F) & (G) (Rev. 2018).

O Lo, 1'On, LL.C v. Townof Mi. Pleasant, 526 S.E2d 716,719 (S.C. 2000) (specific statute controls over
general statute).
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carlier, Trident’s argument is manifestly without merit, because the ALC repeatedly stated
that it was determining the non-party issues. See pp. 5-7, supra.

The ALC avoided the plain and ordinary meaning of § 44-7-210(L:) with a tortured
reading of this Court’s decision in Marlboro Park Hosp. v. South Carolina Dep't of Health
& Envil. Control, 595 S.E.2d 851 (S.C. App. 2004). As shown below, this Court’s decision
in Marlboro demonstrates that the ALC erred in failing to obey the General Assembly’s
directive in § 44-7-210(E).

B. The ALC misread and misapplied the decision in Marlboro to avoid the
limitation on issues and power imposed by § 44-7-210(E).

In Marlboro, this Court held that § 44-7-210(E) does not preclude the presentation
of new evidence to the ALC on issues that were presented or considered in DHEC’s staff
review. Here, this case is about new issues, not new evidence, and the Marlboro decision
compels the conclusion that the ALC had no power over the non-party issues in this case.

In Marlboro, DHEC staft granted a CON for an ambulatory surgery center. The
ALC reversed and denied the application. The DHEC Board reversed the ALC, holding
that § 44-7-210(E) prevented the ALC from considering any new evidence. The circuit
court affirmed the Board. This Court reversed and remanded with instructions to reinstate
the ALC’s denial of the application. See generally 595 S.E.2d at 852-853."!

This Court ruled that § 44-7-210(E) did not preclude the presentation of new

evidence to the ALC under the following analysis:

11 At the time of the application in Marlboro, the procedures for a decision and review were different. The
current process (applicable here) is as follows: (1) DHEC staffreview and recommendation; (2) DHEC Board
review (if requested) and final agency determination; (3) ALC review (if requested) in a contested case
hearing; and (4) appellate review (if requested) generally in the Court of Appeals; and (35) further appellate
review in the Supreme Court upon granting a writ of certiorari to review the decision of the Court of Appeals.
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Here, S.C. Code Ann. § 44-7-210(E) states "the issues considered at the

contested case hearing are limited to those presented or considered during

the staff review and decision process.” (emphasis added). However, the

DHEC Board expansively interpreted the statute to preclude the ALJ in

contested hearings from receiving any evidence not presented to DHEC

during a Staff Review Hearing. We reject this interpretation, finding it

conflicts with the plain language of the statute and the ordinary meaning of

the word "issues" as used in this context.

595 S.E.2d at 854 (all emphasis by court). This Court also held “the DHEC Board erred
in expanding the term ‘issues’ to include ‘evidence.™” 1d.** Here, the ALC conversely erred
in expanding the term “evidence” to include “issues.” Any fair reading of Marlboro shows
that the ALC has no power over new issues like the non-party issues in this case.?

The ALC correctly summarized the holding in Marlboro: **[§ 44-7-210(E)] limits a
contested case hearing 1o the issues presented or considered by DHEC staff but does not
limit evidence concerning those issues.” (R. Vol. I at 18) (emphasis added). The ALC
summarily held that the non-party issues were properly before it, because these issues

related to information required to be in the CON Application, e.g., ownership. (See id.).

This superficial treatment of § 44-7-210(E) and Marlboro was manifest error.

42 This Court also stated: “Additionally, the interpretation advanced by the DHEC Board and circuit court is
inconsistent with applicable case law providing a de novo review for ALJ hearings conducted in a posture
similar to that in the case at bar. . . . A trial de novo is one in which ‘the whole case is tried as if no trial
whatsoever had been had in the first instance.” Blizzard v. Miller, 306 S.C. 373, 375, 412 S.E.2d 406, 407
(S.C. 1991).” 595 S.E.2d at 854. The reference to Blizzard (an Article V court case) is a slight overstatement
of the trial de novo rule vis-a-vis contested case hearings in CON matters. In “Article V” cases, a new trial
de novo generally would allow the parties to raise new issues not raised in the prior trial, subject to claims of
the statute of limitations and the like. In that scenario, however, there is no equivalent to § 44-7-210(E). As
used in Marlboro, “de novo” means the ALC may consider new evidence, take its own view on the weight
of the evidence, and make its own findings of fact. Section 44-7-210(E), however, precludes any notion of
“de novo™ as allowing the ALC to consider new issues in CON cases.

# Section 44-7-210(E) is an express legislative limitation on the power of the ALC. The limitation is not a
simply an error preservation rule limiting a party’s ability to raise an issue. Rather, the General Assembly
plainly limited the issues that can be “considered at the contested case hearing,” i.e., an express and direct
limitation on the ALC’s power to consider an issue. In any event, and assuming that § 44-7-210(E) is an
“error preservation rule” imposed on parties rather than a “power limitation rule” imposed on the ALC, the
General Assembly nevertheless precluded the ALC from considering the non-party issues in this CON case.
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The CON application identified and described all persons and entities with an
ownership or operational interest in the proposed project, including the non-parties. The
presence of this information in the application did not ipso facto make that information an
“issue” as envisioned by § 44-7-210(E). The obvious purpose of § 44-7-210(E) is that an
objector like Trident must direct the staff’s attention to a specific issue, objection, or
question, including any issue relating to information in the CON application. Thus, if
Trident had any concerns that the ownership and operational structure plainly set forth in
the application violated constitutional or statutory law, it was incumbent upon Trident to
raise those specific concerns to DHEC during the staff review process, including any
violations of Article 10(11) or MUSC’s enabling legislation. It is undisputed that Trident
did not do so and, therefore, the ALC erred in reaching those issues.

Accepting the ALC’s superficial analysis and application of Marlboro would
render meaningless the specific limitation mandated by § 44-7-210(E) in violation of
established case law, because any issue can be crammed into a “relationship” with
information required to be included in the CON Application. Lawrence v. General Panel
Corp., 822 S.E.2d 800, 802 (S.C. 2019) (courts must avoid interpretations that render a
statute or part of it meaningless). Indeed, to be relevant in the staff review process, an issue
must have some relationship to the information in the application. Section 44-7-210(E)
goes beyond this relevancy limitation to further and expressly limit the contested case
before the ALC to specific issues actually presented and considered in the staff review
process. Here, the non-party issues were not presented or considered during staff review.

Therefore, the ALC had no power over these issues in this contested case.
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V. The ALC erred in failing to join the non-parties or otherwise provide them
with notice and an opportunity to be heard.

As shown in Arguments I-1V, supra, the ALC had no power over the non-party
issues in this case. Assuming the ALC could have and did have power over the non-party
issues, the ALC erred in exercising that power without first joining the non-parties or
otherwise first giving them notice and an opportunity to be heard.

As modern life became increasingly complex, executive branch administrative
agencies became more prevalent and influential in daily life.** There was a growing
concern that executive branch agencies were making determinations without affording
minimal due process to those affected by the determinations. In response, the people
exercised their political power to amend the Constitution and add Article I(22) to grant
additional due process protection in executive branch administrative proceedings.*® That
protection includes the right to notice and an opportunity to be heard.** The statutes
creating and empowering the ALC specifically impose the same requirement of notice and
opportunity to be heard for exercising any power in a contested case.*’

Here, after the close of the hearing and the evidence, and upon motion of Trident,
the ALC decided to consider the non-party issues, which directly and adversely affected

the rights and interests of the non-parties. Assuming the ALC had any power to address

H Garris v. Governing Bd. of the State Reinsurance Facility, 511 S.E.2d 48, 54 (S.C. 1998).
B Id

% Article 1(22) provides: *No person shall be finally bound by a judicial or quasi-judicial decision of an
administrative agency affecting private rights except on due notice and an opportunity to be heard; nor
shall he be subject to the same person for both prosecution and adjudication; nor shall he be deprived of
liberty or property unless by a mode of procedure prescribed by the General Assembly, and he shall have in
all such instances the right to judicial review.” (Emphasis added).

7 Eg., § 1-23-505(3) (contested case is a “proceeding . . . in which the legal rights, duties, or privileges of'a
party are . . .determined by an agency or the [ALC] affer an opportunity for hearing”) (all emphasis added).

)
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these issues, the ALC had a duty to join the non-parties or give them notice and an
opportunity to be heard before considering the non-party issues. Since the ALC failed to
do so, its consideration of and declarations on the non-party issues must be vacated.

A. The ALC erred in not joining the non-parties or otherwise giving them
notice and an opportunity to be heard.

The ALC may use the South Carolina Rules of Civil Procedure (SCRCP) whenever
the ALC Rules (SCALC) do not address a particular issue or question. SCALC Rule 68.%
The SCALC has no provision for the joinder of non-parties, but the SCRCP includes Rule
19 on the “Joinder of Persons Needed for Just Adjudication” and Rule 21 on the
“Misjoinder and Non-Joinder of Parties.”*

The purpose of Rule 19, SCRCP, is to ensure that “whenever possible persons
materially inferested in the action should be joined so that they may be heard and a
complete determination had.”*® Here, the ALC ascertained that MSV’s mere existence was

illegal, that Network’s mere existence was also illegal, and that MUSC had violated its

8 SCALC Rule 68 provides in pertinent part: “The South Carolina Rules of Civil . . . in contested cases . . .
may, in the discretion of the presiding administrative law judge, be applied to resolve questions not addressed
by these rules.” (Emphasis added).

9 Rule 19(a), SCRCP provides in full: “A person who is subject to service of process and whose joinder will
not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the
action if (1) in his absence complete relief cannot be accorded among those already parties, or (2) he claims
an interest relating to the subject of the action and is so situated that the disposition of the action in his absence
may (i) as a practical matter impair or impede his ability to protect that interest or (ii) leave any of the persons
already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations
by reason of his claimed interest. If he has not been so joined, the court shall order that he be made a party.
If he should join as a plaintiff but refuses to do so, he may be made a defendant, or, in a proper case, an
involuntary plaintiff.” (Emphasis added).

Rule 21, SCRCP provides in full: “Misjoinder of parties is not ground for dismissal of an action. Parties may
be dropped or added by order of the court on motion of any party or of its own initiative at any stage of the
action and on such terms as are jusi. Any claim against a party may be severed and proceeded with
separately.”

39 Ex parte Gov'’t Emples. Ins. Co. v. Goethe, 644 S.E.2d 699, 701 (S.C. 2007) (emphasis added).

23

44703880 vi





enabling legislation. It is therefore beyond dispute that the non-parties were “materially
interested” in the issues ascertained by the ALC. It is also beyond dispute that it was
“possible” to join the non-parties, because they were subject to service in South Carolina.

A non-party must be joined if'its “rights must be ascertained and settled before the
rights of the parties to the action can be determined.”' Here, it is indisputable that the
ALC had to and in fact ascertained and settled the rights and interests of the non-parties
before it determined the rights of the parties. Absent such, there is no basis in the ALC’s
order for reversing DHEC and denying the CON application.

It is not the responsibility of party defendants to join the non-party. Rather, itis the
responsibility of the plaintiff or the court.® Here, Trident was the plaintiff (petitioner), and
it interjected the non-party issues into this case. It was therefore incumbent upon Trident
to join the non-parties. Moreover, even in the absence of a joinder motion by Trident, the
ALC could have and should have joined the non-parties or given them notice and an
opportunity to be heard before addressing the non-party issues.

When necessary to give the non-party an opportunity to be heard, the court can join
the non-party ex mero motu at any stage of the proceedings, even when the non-party
appeared as a witness in the evidentiary hearing but did not request to join the action or

otherwise request to be heard.”® The non-party should be joined and given an opportunity

SUEx parte Gov't Emples. Ins. Co. v. Goethe, 644 S.E2d 699, 701 (S.C. 2007); Slatten v. Slatien, 345 S.E.2d
248, 249 (S.C. 1986) (applying statutory predecessor to Rule 19, SCRCP).

52 Bancohio Nar'l Bank v. Neville, 426 S.E.2d 773, 776, 777 (S.C. 1993).

53 Frye v, Frye, 448 S.E.2d 586, 587-588 (S.C. App. 1994); Rule 21, SCRCP (parties may be added by the
court “of its own initiative and at any stage of the action™).
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to be heard, even after the case has been filed, tried, and heard on appeal.s'4 Here, when
the ALC undertook post-trial to consider the non-party issues, it became incumbent upon
the ALC to first join the non-parties or otherwise give them an opportunity to be heard as
required by the very statute that authorized the ALC to conduct this contested case.>?

B. The “failure to join” issue is properly before this Court.

The parties disagree on whether the questions regarding the failure to join the non-
parties or give them notice and opportunity to be heard are preserved for review. (Compare
Trident Resp. Br. 22-23 with MUHA Reply Br. 14). The amici agree with MUHA and
would further submit that the “failure to join™ question is properly before this Court for the
additional reasons set forth below.

Generally, an issue cannot be raised for the first time on appeal. Some issues,
however, can be raised for the first time on appeal and should be raised by the court sua
sponte, e.g., that the court lacks subject matter jurisdiction; that the money judgment
includes a double-recovery of the same damages for the same injury; and that the parties

or lower court failed to protect the interests of minors and incompetents.”®  These

4 Gillman v. City of Beaufort, 627 S.E.2d 746, 748 (S.C. App. 2006) (“In BancOhio [426 S.E.2d at 777] the
supreme court ordered the State added as a party after an action was filed, tried, and heard on appeal because
the State was a necessary party.”).

55§ 1-23-505(3) (contested case means a “proceeding . . . in which the legal rights, duties, or privileges of a
party are . . .determined . . . by the [ALC] afier an opportunity for hearing”) (all emphasis added). Providing
due process, i.e., notice and the opportunity to be heard, is a cornerstone rationale for the creation and
empowerment of the ALC. The amici respectfully submit that any court or agency that exists under a
constitutional or statutory mandate to provide due process has a corresponding duty to join or otherwise give
an opportunity to be heard to any non-party before addressing that non-party’s interests or rights. This is
particularly true when, as here, the court or agency makes sweeping and repeated pronouncements on the
interests and rights of the non-parties, including whether they even exist under the law.

5 MeCain v. Brightharp, 730 S.E.2d 916, 919 (S.C. App. 2012) (lack of subject matter jurisdiction); /nman
v. Imperial Chrysler-Plymouth, Inc., 397 S.E.2d 774, 777 (S.C. App. 1990) (double recovery in a money
judgment); Clarendon Holding Co. v. Witherspoon, 210 S.E.2d 924, 927 (S.C. 1974) (incompetents); South
Carolina Dep’t of Soc. Servs. v. Williams, 772 S.E.2d 729, 284 n.2 (S.C. App. 2015) (minors).
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exceptions and others protect the integrity of the underlying process and the interests of
persons affected by that process. Both of these rationales apply here.

The fundamental legislative purpose and intent in creating the ALC was to provide
due process in the executive branch’s administration and enforcement of the law as
constitutionally mandated by Article 1(22). Here, the ALC violated its raison d’étre by
failing to join the non-parties or otherwise give them notice and an opportunity to be heard
on the non-party issues. This failure of essential purpose necessarily destroyed the integrity
of the ALC process and, therefore, the “failure to join” issue is or should be an issue that
can be raised for the first time on appeal.

Protecting the integrity of the ALC process is not the only rationale for entertaining
the “failure to join™ issues in this appeal. As noted earlier, appellate courts reach issues for
the first time on appeal when necessary to protect the interests of minor and incompetents.
Appellate courts do so even if a guardian or attorney represented the minor or incompetent
in the underlying process.’” Here, the non-parties are in an even worse position than those
represented minors or incompetents. They were not parties to the action, and no one
represented them in the action. The issues concerning their interests did not arise until after
the close of the evidence in and conclusion of the contested case hearing. Thus, their
interests have greater need of protection from errors by the ALC than a represented minor
or incompetent. Accordingly, the “failure to join” issue is or should be an issue that can
be raised for the first time on appeal, particularly since this issue represents a fundamental

failure in the integrity and purpose of the ALC process.

ST Cumbie v. Cumbie, 139 S.E.2d 477, 480-481 (S.C. 1964).
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CONCLUSION

The non-party issues required the exercise of judicial power vested in Article V
courts. The ALC is not an Article V court and, therefore, it cannot exercise judicial power.
Accordingly, the ALC had no power over the non-party issues.

Assuming the non-party issues do not require the exercise of judicial power, the
question becomes whether the ALC or DHEC had statutory power over these issues. Like
all executive branch agencies, the powers of DHEC and the ALC are limited to the power
granted by statute. No statute gives DHEC or the ALC power to administer or enforce
Article X(11) or MUSC’s enabling legislation. Thus, the ALC had no power over the non-
party issues. Moreover, the ALC’s power in contested cases is to review agency action.
DHEC took no action on the non-party issues and, therefore, there was no agency action
for the ALC to review. Thus, the ALC had no power over the non-party issues.

Assuming some general statute might be construable as granting DHEC or the ALC
power over the non-party issues, that general statute must yield to the specific statutory
directive in § 44-7-210(E) of the CON Act. There, the General Assembly specifically,
expressly, and plainly prohibited the ALC from considering the non-party issues in this
CON case, because those issues were not “presented or considered during the staff review.”
The General Assembly’s comprehensive treatment of CON issues in the CON Act,
including the treatment of CON issues in ALC contested case hearings, mandates that the
legislative limitation on the ALC’s power in § 44-7-210(E) be strictly enforced.
Accordingly, the ALC had no power over the non-party issues in this case.

Assuming the ALC had any power over the non-party issues, it was incumbent upon

the ALC to join the non-parties or otherwise give them notice and an opportunity to be
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heard on the non-party issues. In failing to do so, the ALC violated the most basic principle
of due process and the fundamental reason for its very existence, as well as the specific
statutory provisions that the ALC’s authority to conduct contested cases requires notice
and an opportunity to be heard. Accordingly, the ALC erred and abused its discretion in
exercising any presumed power of the non-party issues.

For these reasons, and for the reasons set forth more fully above, it is respectfully
submitted that this Court should vacate the ALC’s order on the non-party issues and
remand for consideration of any remaining issues on the existing record without any
consideration of the non-party issues. Alternatively, if this Court concludes the ALC had
the power to consider the non-party issues in this case, this Court should nevertheless
vacate and remand for reconsideration with instructions that the non-parties be given the
opportunity to be heard, including the unfettered opportunity to present new issues, new
questions, new evidence, and new arguments on the non-party issues.

Respectfully Submitted,
s/Robert L. Widener

Robert L. Widener (SC Bar 6089)
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South Carolina Department of Health and

Environmental Control and Medical University

Hospital Authority d/b/a MUSC Radiation

Therapy Center-Berkeley County,. ..o, Respondents,

Of Which Medical University Hospital Authority
d/b/a MUSC Radiation Therapy-Berkeley County is the ............ Appellant.

CERTIFICATE OF SERVICE

I, Ann Shuler, an employee of Burr & Forman LLP, certify that I have served copies of the
Motion for Leave to File a Joint Amicus Brief and Joint Amicus Brief of the Medical University of
South Carolina and MUSC Sirategic Ventures on all parties as noted below, via email, at the email
addresses listed below, on December 17, 2020:

David B. Summer, Jr. Esquire
davidsummer(@parkerpoc.com

Daniel Westbrook, Esquire
dan.westbrooki@nelsonmullins.com

Ashley C. Biggers, Esquire
biggeraciwdhec.sc.gov

Ann Shuler
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