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STATEMENT OF ISSUES ON APPEAL
The Trial Court correctly determined the rights between the parties by declaring the
Indemnification and Hold Harmless Agreement to be a valid, enforceable contract, that
Appellant has not met all of its obligations pursuant to the Indemnification and Hold Harmless

Agreement, and that Appellant owes further indemnity to Respondent.

STATEMENT OF THE CASE

On April 3, 2012, Appellant, Stop-A-Minit # 17, LLC ( “SAM?”) brought this action
seeking a Declaratory Judgment pursuant to S.C. Code Ann. § 15-53-10 et. seq. (R. pp. 12-15).
Respondent, Beck Enterprises, Inc. (“Beck”) filed an Answer on June 15, 2012 joining in the
relief requested by the Appellant. (R. pp. 16-17)

On May 31, 2019, the case was tried by the Business Court without a jury. The Business
Court ruled in favor of the Respondent by Order filed on July 10, 2019 (“Order”). (R. pp. 1-10).
On July 20, 2019, SAM filed a Motion to Alter or Amend the Order. (R. pp. 192-198). On
October 18, 2019 the Business Court filed an order denying SAM’s Motion to Alter or Amend.

(R. p. 11). On November 15, 2019, SAM filed a Notice of Appeal.

STANDARD OF REVIEW
“A declaratory judgment action is neither legal nor equitable, and therefore, the standard

of review is determined by the nature of the underlying issue.” Colleton County Taxpayers Ass'n

v. Sch. Dist. of Colleton County, 371 S.C. 224, 231, 638 S.E.2d 685, 688 (2006); Auto Owners

Ins. Co. v. Newman, 385 S.C. 187, 191, 684 S.E.2d 541, 543 (2009). "A contract of indemnity

will be construed in accordance with the rules for the construction of contracts generally.”

Campbell v. Beacon Mfg. Co., 313 S.C, 451,453,438 S.E.2d 271,272 (Ct. App. 1993). “Contract
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actions are actions at law.” Hofer v, St. Clair, 298 S.C. 503, 508, 381 S.E.2d 736, 739 (1989),

“In actions at law tried without a jury, the findings of fact of the judge will not be disturbed upon
appeal unless found to be without evidence which reasonably supports the judge’s findings.” Id.
“In law actions, the lower court must be affirmed where there is ‘any evidence’ to support its

findings.” Felts v. Richland Cty., 303 S.C. 354, 356, 400 S.E.2d 781, 782 (1991}, “An issue [that

is} essentially one at law will not be transformed into one in equity simply because declaratory

relief'is sought.” Id.

FACTS

This  dispute concerﬁs an Indemnification and Hold Harmless Agreement
(“Indemnification”) executed by the parties as part of the negotiation and sale of a gas station
and convenience store located at 1398 North Pleasantburg Drive in Greenville County, South
Carolina (“The Property”) (R. pp. 162-163). The convenience store was owned and operated by
Beck as an Exxon branded dealer under the provisions of a Motor Fuel Supply Agreement
(“MFSA™) with Cary Oil Co., Inc. (*Cary”} (R. pp. 115-130). The MFSA was for a term of ten
years beginning March 15, 2003 and ending March 14, 2013 and obligated Beck to keep the

gas station as an Exxon branded station. (R. pp. 115-130)

The MFSA provided that if the station did not remain branded as Exxon prior to its
expiration, Beck was required to reimburse Exxon for certain payments Beck received from
Exxon. (R. pp. 115-130)

As part of the sale of the business and its inventory between SAM and Beck, SAM
agreed to indemnify Beck from a breach of the MFSA as set forth in the Indemnification. (R.

pp. 162-163)






Following the sale, on or about September 2010, SAM and Drake decided to de-
brand the station and, as required by the Indemnification, SAM paid $48,648.00 for the cost
of de-branding from Exxon before the fulfillment of the ten- year term of the MEFSA. (R. pp.
115-130) (R. pp. 170-173) (R. p. 174,) (R. p. 73, lines 13-24) (R. p. 77, lines 13-15.)

However, a dispute arose between Cary and SAM over other damages for early
termination of the MFSA. Drake and SAM sued Cary, who in turn filed a third-party action
against Beck and its principals Mohamad Mereby and Shirley Mereby (Mereby) for breach of
the MFSA. (R. p. 2) Mereby and Beck filed a cross-complaint against SAM seeking
indemnification from the damages claimed by Cary in the third-party action. (R. p. 2 ). That
action (2011-CP-23-05746) (“the underlying action”) was stayed by Order of the Honorable G.
Edward Welmaker on May 24, 2012 in order for this Declaratory Judgment case to be resolved.
(Rp.2)

As set forth in the Complaint and Answer in the instant case, the purpose of the
Declaratory Judgment action is to resolve a disptité between Appellant and Reslp-'ondenf over the
scope of the Indemnification. (R. pp. 14-15), (R. pp. 16-17) Appellant’s Complaint succinctly
states the question to be resolved by this Declaratory Judgement Action: “SAM believes it has
met all its indemnification obligations under the Indemnification and Hold Harmless Agreement
by ensuring that Forty Eight Thousand Six Hundred and Forty Eight and 00/100 (548,648.00)
was paid to Exxon, while Beck believes it is owed further indemnification against claims made
by Cary and costs incurred therefor. The parties to this suit disagree over applications of
Paragraphs 1 and 2 of the Indemnification and Hold Harmless Agreement and whether and how
it applies to the underlying lawsuit. A determination of the rights of the parties in this lawsuit

will impact the outcome of the underlying suit and may enable the parties to resolve the

3






underlying suit.” (R. pp. 14-15, Paragraph 8). This allegation was admitted by Respondent in its
Answer. (R. p. 17, Paragraph 4).

The Trial Court found that SAM has not met all of its obligations pursuant to the
Indemnification and SAM owes Beck further indemnification for, at a minimum, the damages
sought by Cary in the underlying action, reasonable attorney’s fees and costs incurred by Beck in
the underlying action (R, p. 10).

At trial and in its post-trial motion, Appellant attempted to raise additional arguments not
set forth in the Complaint or Answer. Respondent timely objected to the introduction of
evidence probative of these issues and opposed Appellant’s motion to amend its complaint (R p.
53, lines 22-25; R p. 56 lines 1-25; R p.57, lines 1-25; R. p.59 lines 6-12; R p. 63 lines 6-15; R.
R. 70 lines 24-25; R. p. 71 lines 10-13); .. The Court denied Appellant’s motion to amend its
complaint in the Court’s order on Appellant’s post-trial motion (R. p. 11} and constrained its
ruling to the issues raised in the pleadings. (R. p. 6).

ARGUMENTS
I.  THE INDEMNIFICATION IS NOT AMBIGUOUS, IS CAPABLE OF

INTERPRETATION ON ITS OWN TERMS, AND THE TRIAL COURT

CORRECTLY DETERMINED THE RIGHTS BETWEEN THE PARTIES

In its Argument II, Appellant contends that the Indemnification is ambiguous.
Appellant’s primary contention in this regard is that Paragraph Numbered Two (2) of the
Indemnification used the undefined terms “Owner” and “Buyer,” rather than “Purchaser” and
“Seller.” The Trial Court found that the use of these terms was a mere clerical error and that
none of the parties was prejudiced by it. At trial, Brent Drake, who testified on behalf of

Appellant, admitted that there was no intent for Beck to indemnify SAM for any matter:






“Q: Well, there is not a real dispute about what’s intended there, is there?

A: As far as who is providing the Indemnification and who is receiving it, I don’t think
there is a dispute.

QQ: Right. Stop A Minit 17 is supposed to indemnify Beck, is that correct?

A: Twould—I would think that’s what the drafter intended.” (R. p 76, line 25; R. p. 77,
lines 1-8).

At trial, Counsel for Appellant likewise agreed that the use of these terms was simply a
clerical error, stating “[wlell, Your Honor, I think that the — probably the purchaser-seller
owner-buyer is likely a clerical error.” (R. p. 67 lines 17-21).

No party to the Indemnification was actually confused by this clerical error or had any
misapprehension about what was required of either party as a result of this error. Importantly,
this error is found in a paragraph in the Indemnification that Appellant has already performed
and is not the focus of this dispute. Appellant has already performed its obligations pursuvant to
this. parég}aph by paying Forty- Eight Thousaind Six Hundred and Frort}}—Eig‘ht‘ and 00/100
($48,648.00) on behalf of Beck for early termination of the MESA. It is clear that Appellant
understood what was required of it by this Paragraph, as it has completely satisfied its
obligations required by this paragraph.

The issue to be resolved by this dispute, as framed by the pleadings, is whether or not
Appellant has fully satisfied its obligations required by the Indemnification. This issue is
resolved by reference to Paragraph Numbered One (1), which uses the defined terms of
“Purchaser” and “Seller.” Appellant does not argue that there is any confusion caused by the
use of these terms, and they are defined in the preamble to the Indemnification. (R. pp. 162-

163)






The Trial Court permitted the plaintiff to introduce parol evidence over Respondent’s
objections to permit it to explain its intentions with respect to the Indemnification. However,
because the Trial Court found that the Indemnification was unambiguous and capable of
construction without resort to parol evidence, the parol evidence admitted at trial was excluded
from the Trial Court’s consideration of the issues before the Court. (R pp. 6-7).

Next, Appellant turns to the sole issue it pled in its complaint: has Appellant met its
obligations pursuant to the Indemnification? Appellant argues it has, and that the financial
limitations placed in Paragraph Numbered Two (2) of the Indemnification act as an absolute
limit on its indemnity obligations. However, the Trial Court rejected this argument, finding that

A plain reading of the Indemnification leads this Court to conclude that Paragraph
numbered One (1) explicitly requires SAM to indemnify Beck from “all claims, damages,
actions, suits, proceedings, demands, assessments, adjustments, costs and expenses
(including specifically, but without limitation, reasonable attorneys’ fees).” Cary’s third-
party claim against Beck is unquestionably, at a minimum, a claim, action, suit and
proceeding in which it is seeking damages and in which Beck has incurred attorney’s
fees. Accordingly, Cary’s third-party claim triggers Paragraph Numbered One (1) of the
Indemnification.

Furthermore, the express language used in the Indemnification states that the limitations
in Paragraphs 2 (A) and 2 (B) are for early termination of the MFSA, but do not include
other matters such as damages sought by Cary Oil, reasonable attorney’s and costs related
to the defense of the underlying suit. The amounts listed as limitations are derived
directly from the penalty provisions for early termination of the MFSA found in the
MEFSA itself.

SAM essentially asks the Court to insert language into the Indemnification that would
include attorney’s fees in the limitations provision for early termination. That language is
not present in Paragraph Numbered Two (2). In fact, the converse is true, as Paragraph
Numbered One (1) expressly states that SAM must indemnify Beck from damages and
reasonable attorney’s fees incurred as a result of or incident to the MESA, “without
limitation.”

Reading both Paragraphs Numbered One (1) and Two (2) together, it is clear that the
parties intended that SAM indemnify Beck for precisely the type of suit, damages and
attorney’s fees brought by Cary against Beck and that they did not intend for Paragraph
Numbered Two (2) to act as an absclute limitation of SAM’s indemnification liability to
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Beck. (R, pp.4-5) (Emphasis added)

While Appellant argues that the Trial Court should have considered Appellant’s self-
serving testimony as to its intent for the Indemnification, the Trial Court properly excluded this
parol evidence from consideration in its decision. The Trial Court propérly considered only the
four corners of the Indemnification, as it is capable of interpretation on its own terms. “One
cardinal rule of contract interpretation is to ascertain and give effect to the intention of the

parties.” S.C. Dep't of Transp. v. M & T Enters. of Mount Pleasant, LLC, 379 S.C. 645, 655, 667

S.E.2d 7, 12 (Ct. App. 2008) {citation omitted). "To determine the intention of the parties, the
court must first lock at the language of the contract.” Id. at 655, 667 S.E.2d at 12-13 (citation and
quotation marks omitted). "The construction of a clear and unambiguous contract presents a
question of law for the court." Id. at 655, 667 S.E.2d at 13 (citation omitted). "It is also a
question of law whether the language of a contract is ambiguous.” Id. at 655, 667 S.E.2d at 13
{citation omitted). "When a contract is unambiguous, clear and explicit, it must be construed
éécording to the terms the parties have used, to be taken and understood in their plain, ordinary,
and popular sense." Id. "Where an agreement is clear and capable of legal construction, the
court's only function is to interpret its lawful meaning and the intention of the parties as found
within the agreement and give effect to it." 1d. (citation omitted). “We are without authority to
alter an unambiguous contract by construction or to make new contracts for the parties.” Id. “A
court must enforce an unambiguous contract according to its terms regardless of its wisdom or
folly, apparent unreasonableness, or the parties' failure to guard their rights carefully.” Id. When
construing terms in a contract, a court must first look at the language of the contract to determine
the intentions of the parties. Furthermore, a court must gather the parties' intention from the

contents of the entire agreement, not from any particular clause therein, If practical, a court

7






should interpret the agreement so as to give effect to all of its provisions. It is fundamental that,
in the construction of the language of a contract, it is proper to read together the different
provisions therein dealing with the same subject matter, and where possible, all the language
used should be given a reasonable meaning. Generally, a contract is interpreted according to the
terms the parties have used, and the terms are to be taken and understood in their plain, ordinary,

and popular sense. Bluffton Towne Ctr., LLC v. Gilleland-Prince, 412 S.C. 554, 559,

772 S.E.2d 882, 885, 2015 (Ct. App. 2015).

1L APPELLANT’S ARGUMENTS ], 111, IV AND V ON APPEAL ARE MATTERS
OUTSIDE THE SCOPE OF THE PLEADINGS.

Appellant raises five arguments on appeal but all, except one, involve matters that are
outside the scope of the pleadings and are issues and arguments that the Trial Court properly
excluded from consideration. “Due process requires notice. Therefore, the pleading limits the
areas into.which the court may allow the parties to go,- giﬁeﬁ proﬁér objections.” Bass v. Bass,
272 8.C. 177,249 S.E. 2d 903 (1978). “A matter is not in issue if it has not been pled.” State v.
Bailey, 226 S.C. 612, 86 S.E. 2d 472 (1955).

Appellant moved the Court to amend its complaint for the first time orally at trial (R. p.
71, lines 6-7) and subsequently in a post-trial motion (R. p. 192-198), and the Court properly
denied the post-trial motion (R, p.11).

The Trial Court properly denied Appellant’s motion to amend its pleadings and confined
the parties to the matters pled in the Complaint and Answer. It is important to consider the
timing of Appellant’s Motion to Amend. This was not a pre-trial motion made when Respondent

would have had time to conduct further discovery, prepare these issues for trial and to present
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evidence as to these issues, but rather a motion made orally for the first time at trial and
subsequently in a post-trial motion. Appellant sought to amend its complaint to address issues
wholly distinct from the issue it pled in its complaint and for which Respondent was unprepared
to address. Permitting Appellant to amend its Complaint at trial or after trial to address an issue
that Respondent had no notice of is fundamentaily unfair and violates due process. Respondent
would have been deprived of the opportunity to discover facts that would have been relevant to
these issues, to research the law on these issues and to properly prepare these issues for
presentation to the Court.

Permitting Appellant to amend its complaint and have these issues considered would
amount to a “trial by ambush.” Tt is precisely this type of prejudice to Respondent that our Courts
have envisioned when denying motions to amend pleadings. ‘“The prejudice Rule 15 envisions is
a lack of notice that the new issue is to be tried and a lack of opportunity to refute it.” Stanley v.
Kirkpatrick, 357 S.C. 169, 174, 592 S.E.2d 296, 298 (2004). “Prejudice occurs when the
amendment states a new claim or defense thét Woul(i recﬂﬁre the opposiﬁg party to introduce

additional or different evidence to prevail in the amended action.” Holland ex rel. Knox v.

Morbark, Inc., 407 8.C. 227, 235, 754 S.E.2d 714, 719 (Ct. App. 2014). *’Ii is well established

that a motion to amend is addressed to the sound discretion of the trial judge, and that the party

opposing the motion has the burden of establishing prejudice.” Pruitt v. Bowers, 330 S.C. 483,

489, 499 S.E.2d 250, 253 (Ct.App.1998). Courts have wide latitude in amending pleadings and
‘[wThile this power should notbe used indiscriminately or to prejudice or surprise another party,
the decision to allow an amendment is within the sound discretion of the trial court and will

rarely be disturbed on appeal.’ Berry v. McLeod, 328 S.C. 435, 450, 492 S.E.2d 794, 802

(Ct.App.1997). “The trial judge's finding will not be overturned without an abuse of discretion or
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unless manifest injustice has occurred,” Id.” Duncan v. CRS Sirrine Engineers, Inc., 337 S.C.

537,542, 524 S.E.2d 115, 118 (Ct. App. 1999).

Respondent submits that this Court should likewise reject Appellant’s attempts to
interject new issues into this dispute at this late date and affirm the Trial Court,

This action was commenced on April 3, 2012. (R. p, 12). The underlying action, which
is still being held in abeyance pending resolution of this action, was filed on September 17, 2010
(Appendix, p. 9). The underlying action cannot proceed until a final result in the case at bar is
achieved.

Respondent is reluctant to address most of the issues Appellant raises on appeal because
.Respondent 1s at an unfair advantage in responding to these issues, was not afforded the
opportunity to conduct discovery on these issues and had limited opportunity to offer evidence at
trial to rebut these arguments. However, Respondent does wish to offer some observations.

A, Consideration for the Indemnification

Appella‘ﬁt‘contends, in its Argument I, that the Indemnification is not é.n enforceable
contract because it is not supported by consideration.

Respondent asserts that Appellant in fact received the consideration set forth in the
Indemnification and thus received the beneﬁt_ _of its bargain. Appellant’s representative admitted
as much at trial:

“Q: You admit that Stop A Minit received personal property and inventory from Beck
Enterprises, is that correct.

A: Yes, that was before then.

(3: But you did receive it, is that right?

A:Yeah. “ (R. p. 77, lines 5-10).
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Further, there is no dispute that Appellant performed part of the Indemnification by
payment of $48,648.00 to Cary Qil. The obligation stems solely from the Indemnification and
from no other agreement between the parties. (R.p.77, lines 17-24).

Appellant argued for the first time at trial, in its post-trial motion and now on appeal that
there was no consideration for an agreement it had already partly performed. There 1s no
evidence in the record that Appellant did not receive the consideration stated in the
Indemnification. Over seven (7) years after this Declaratory Action was filed, almost nine (9)
years after the Indemnification was executed by the parties, and over eight (8) years after
Appellant paid $48,648.00 pursuant to the Indemnification, it now claims for the first time that
the Indemmnification is unsupported by consideration and thus is not an enforceable contract.

B. Misrepresentation of the Amortization Schedule

As with the issue of the consideration of the Indemnification, Appellant’s Argument I11
was not a matter pled in the Complaint and one which Respondent had no notice. It was thus
préperly exciuded from the Trial Court’s consideration of this matter.

This argument goes well beyond the scope of the instant Declaratory Judgment action
and makes allegations for which there is no evidence in the record. Specifically, Appellant
contends that there were “misrepresentation by the Merebys, as the Agreement for Purchase and
Sale of Real Estate and the closing did breach a prior contract between Beck and Cary, which
resulted in Cary bringing claims against Beck and the Merebys for breach of the MFSA and
personal guarantees. (R. p. 168) (R. p. 36, lines 15-19, R. p. 103, lines 18-24, R. p. 104, lines 1-
8.).”

Respondent disputes Appellant’s contention that the claims against Respondent in the

underlying action pertain to the sale of the business and real estate to Appellant. Rather,
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Respondent contends that these claims are as a result of Appellant’s decision to debrand the gas
station after the sale of the business. (R. p. 89 In. 5-25; R. p. 90 lines 1-21). The third-party
complaint in the underlying action does not allege that its claims are as a result of the sale of the
business and real property, but rather makes claims of breach of contract of the MFSA against
Respondent and the Merebys. (Appendix, pp. 8-41). Furthermore, Appellant’s citation to the
record for this allegation does not establish that the underlying action is a claim for a breach of
contract due to the sale of the business and real estate.

Respondent concedes that the extent of Appellant’s indemnity to Respondent is as set
forth in the Indemnification and Appellant does not owe Respondent indemnity for matters
outside its scope. (R p. 89, lines 24-25; R. p. 90, lines 1, 19-21).

As framed by the pleadings, this Declaratory Judgment action is one to determine the
narrow question of whether or not Appellant has met all of its obligations pursuant to the
Indemnification. (R. p. 12, Appendix p.1, R. p. 16.) It is not one to determine the exact amount
of Aﬁbellant’s indéinniﬁcation obligation, and this is a matter that wﬂl properly be addressed in
the underlying action.

C. Effective Date of the Indemnification

In Argument IV, Appellant again raises issues not raised in its Complaint and that the
Trial Court properly excluded.

Additionally, Appellant again asserts that the claims of breach of the MFSA that the
Third-Party Plaintiff has made against Respondent are for matters that occurred prior to the
effective date of the Indemnification. There is no evidence in the record for this assertion.
Appellant’s citations to the record establish only the effective date of the Indemnification, a

matter that Respondent does not dispute.
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Appellant concedes in its brief that it debranded the gas station subsequent to the
execution of the Indemnification. (Appellant’s Brief, p.2} Respondent contends that it is this
event that led to the breach of the MFSA claims brought against Respondent, é.nd not the sale of
the business and real estate from Respondent to Appellant. (R. p. 89, lines 17-23).

Moreover, Respondent does not seek indemnification from Appellant for any alleged
breach prior to the effective date of the Indemnification and has not alleged any such indemnity
is due to Respondent. (R, p. 89, lines 24-25; R. p. 90, lines 1, 19-21). Respondent simply seeks
indemnification from Appellant for the matters specified in the Indemnification, which relate to
the debranding of the gas station which occurred after the effective date of the Indemnification
and are thus within its scope. (R p. 89 lines 20-25; R. p. 90, line 1).

D. Payor of Attorney’s Fees

As with all of the other arguments in this section, Appellant’s Argument V was outside of
the scope of the Complaint and the Trial Court properly excluded this evidence and argument.
Asa éonsequence, Respondent was not able to offer evidence to refute these contentions.

Furthermore, at best, this argument again goes to the exact amount of the indemnity owed
by Appellant. This argument does not address whether or not Appellant has satisfied all of its
obligations pursuant to the Indemnification, which is the issue framed by the pleadings in this
case and the only issue before this Court.

The exact amount of the indemnity is a matter to be resolved in the underlying action,

[II. THIS COURT SHOULD AFFIRM THE TRIAL COURT UPON ANY GROUND
APPEARING IN THE RECORD ON APPEAL

Respondent incorporates Rule 220 (¢), SCACR herein and asks the Court to affirm the

trial court’s order upon any ground(s) appearing in the Record on Appeal.
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CONCLUSION

For the reasons stated, this Court should affirm the declaratory judgment of the Business

Court.

December 17, 2020 The Barbare Law Firm,
Mauldin, South Carolina S ,’

Erick M. Barb4
S.C. Bar No.
120 Renaissance Circle, Ste. 6
Mauldin SC 29662

(864) 232-2700

Fax- (864)370-3421

Attorney for Respondent
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In the Court of Appeals
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December 17, 2020 M/{ g

Attorney for Respondent







THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
In the Business Court

Edward W. Miller, Circuit Court Judge

Case No. 2012-CP-23-2325
Appellate Case No. 2019-001909

StOP-A-MINIt #17, LLC, (1ot st Appellant,

Beck Enterprises, INC., covvvavieiiieiniien e iieesienesst e ssssssesssssassnssiesesssnessess Respondent.

APPENDIX TO RECORD ON APPEAL

William H. Edwards

Moore Taylor Law Firm

1700 Sunset Boulevard

Post Office Box 5709

West Columbia, South Carolina 29171
803-796-9160

Afttorney for Appellant

Erick M. Barbare

S.C. Bar No. 72851

120 Renaissance Citcle, Suite 6
Mauldin, SC 29662

{864) 232-2700

Fax- (864)370-3421

Attorney for Respondent






INDEX

COMPLAINT....c.eci ettt et e s ere s e bbb e bbb ssse b e b e s ba b e Esa st e R e e b bsea s e as e s bebe s besn e
Complaint, EXBIDIt A ...oooiierieceicreceecsiie it e

Complaint, EXRIDIL B ..ccviiiiiiiii et eb st eaa s






STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

Stop-A-Minit #17, LLC,
Plaintiff,
V.
Beck Enterprises, Inc.

Defendant.

)
)
)
)
)
)
)
)
)
)
J
)
)
)

IN THE COURT OF COMMON PLEAS

C/A No.: 2012-CP-23 2335

COMPLAINT
(Declaratory Judgment)

¢ - Hav 1l

The Plaintiff above-named, would Complain against the Defendant herein as followar

FOR A FIRST CAUSE OF ACTION

=

(Declaratory Judgment)

Lad
e ]

HAWISHIHGIM € 1NV
IS0 ATHARIAND
LEN0D 40 Wd312-03 3

1. Plaintiff Stop-A-Minit #17, LLC, (“SAM?”) is a domestic business entity, and it

owns & convenience store and gas station property located at 1398 North Pleasantburg Drive in

Greenville County, South Carolina.

2. Upon information and belief, Defendant Beck Enterprises, Inc., (“Beck”) is a

domestic business entity owned by Shirley and Mohamad Mereby and has its principal offices in

Greenville County, South Carolina.

3. This Court has jurisdiction over the parties hereto and the subject matter herein.

Venue is proper before this Court,

4, This cause of action rises under the South Carolina Declaratory Judgment Act.

8.C: Code Ann. 15-53-10 et. seq.

5. Plaintiff prays for an Order of this Court declaring the rights and obligations of






the parties, one to another, pursuant to an Indemnification and Hold Harmless Agreement
entered by the parties which is attached hereto and incorporated herein by reference as Exhibit
“A”,

6. On June 6, 2010, Drake Convenience, LLC, (Drake) purchased the inventory and
took possession of the property from Shirley and Mohamad Mereby, Drake leased the location
from SAM and operated the gas station and convenience store. Drake and SAM have the same
members and are affiliated entities. The real estate closing took place on Juna 7, 2010, between
the Merebys as sellers and SAM as the buyer, and the Indemnification and Hold Harmless
Agreement was signed by the parties hereto, SAM and Beck, on June 9 and 10, 2010, (See
Exhibit A attached.)

7. Cary Qil Co., Inc., (“Cary”} had a pre-existing motor fuel supply agreement with
Beck for Exxon branded motor fuels to be sold at this location. As part of this motor fuel supply
agreement, Cary and Beck had an cbligation to keep the location branded as an Exxon station for
a certain pertod and were required to pay Exxon certain monies on an amortized schedule if the
station did not remain branded Exxon for the remaining period. On or about June 7, 2010, Cary
ceased supplying motor fuel to this station and O’Dell il Co., (O’Dell) began to supply Exxon
branded motor fuel to Drake. On or about July 22, 2010, Cary assigned the motor fuel supply
agreement to O'Dell. On or about September 2010, SAM and Drake decided to de-brand the
station. Because the supply for the station had been taken over by Q’Dell, Exxon drafted Forty
Eight Thousand and Six Hundred and Forty Eight and 00/100 ($48,648.00) Dollars from
O’Dell’s account with Exxon based upon the amortized schedule following the de-branding of
the station. Thereafter, SAM caused Drake to reimburse O’Dell Forty Eight Thousand and Six
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Hundred and Forty Eight and 00/100 ($48,648.00) Dollars. Despite O’Dell assuming Cary’s
obligations to Exxon and undertaking obligations to supply Drake, Cary continued to control the
credit card payments made for fuel purchases at this station, even though Cary was no longer
delivering fuel. Cary eventually paid O’Dell and/or Drake back these monies minus Twenty
Seven Thousand Four Hundred Thirteen and 307100 ($27,413.30) Dollars, which Cary is
claiming as its lost profit from Beck’s alleged breach of the motor fuel supply agreement. As a
result, Drake sued Cary in South Carolina state court to recover the Twenty Seven Thousand -
Four Hundred Thirteen and 30/100 ($27,413.30) Dollars, which are funds representing payment
to Drake from its customers for fuel Drake purchased from O’Dell after the sale of the station
from the Merebys to SAM. Instead of turning over this money to Drake, which Cary had not
earned because it had not supplied Drake with fuel, Cary kept these monies for fuel supplied by
(’'Dell to Drake, for which Drake had paid O'Dell. Cary, in turn, brought third pétrty claims
against Beck, the Mereby’s, and O’Dell, claiming, imter alia, damage for lost profits from its
contract with Beck. (See Pleadings attached and incorporated herein by reference as Exhibit
“B".) This underlying case was filed in Anderson County on September 7, 2010, and transferred
to Greenville County by order of the Honorable R. Lawton Mcintosh on July 21, 2011.

8. SAM believes it has met all its indemnification obligations under the
Indempification and Hold Harmless Agreement by ensuring that Forty Eight Thousand Six
Hundred and Forty Eight and 00/100 ($48,648.00) Dollars was paid to Exxon, while Beck
believes it is owed further indemnitication against claims made by Cary and costs incurred there
for. The parties to this suit disagree over the application of Paragraphs 1 and 2 of the
Indemnification and Hold Harmless Agreement and whether and how it applies to the underlying
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lawsuit. A determination of the rights of the parties in this lawsuit will impact the outcome of the
underlying suit and may enable the parties to resolve the underlying suit.

WHEREFORE, having fully complained against Defendant above named, Plaintiff prays
for an Order declaring the rights of the parties, one to another pursuant to the Indemnification
and Hold Harmless Agreement; and for such other and further relief as this Court might deem
just and prope:.

MOORE, TAYLOR & THOMAS, P.A.

Y BIRA

William H. Edwards
Attorney fot the Plaintiff
P.O. Box 5709

West Columbia, SC 29171
(803) 796-9160

West Columbia, South Carolina
March %2, 2012
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_ This- Indemmﬁcanon and Hold l?armleas Agreement (the* Agreement™) is entered mto u
of 7" day of June, 2010, by and betweén Stop-A-Minit K17, LLC (*Purchaser”) and Beck
_ Enterpnses, Ing.(* Se!ler“)

WI’I’NESSBTH

WHEKEAS, Purchaser pumhased certain ml properl}' wﬁh 4 sifeet addfess of 1398 S
North Pleasantburg [}nve‘ Greenwll&, 8¢ 2960? (thc ‘?mpem'«') fmm Mohanmd Mmby and S
Sh;:tey A Merehy,, and. N

WHEREAS, Seller owned. cértain ampruvamems, equipment. ﬁxmm. fumnture and
invertory (cnkh:ctwely the “Personal Property"’] Iucated on the Property, which Séller sold to
E’uruhaser, nnd .

o WHEREA& Seller ami Cary il Cumpany, tna were pumes 1oa r:enain Motor Fut. . - - C
' Supply Amemmt Exxon—Branded Motor Fuels dated May 1, 2003 (the “Fuel Agmement") and‘ e

WHEREAS, Purchmr agreed lo mdemnify zmd hold ﬂm Seller hamicss from any.. -
liability resulting from or incident w the Fuel Agreement suh;ec! 1o ths 1emms below :

NOW, H{EREFGRE in eonsxdemuon of Seller’s w:lhngmss to sell the Pemmi
Pmpeny, lhu Pumhaser igrées 1o the following terms: andcondmom* Do

s [ﬂdemmf'cmscm by the Purchaser; Subjcct to me imttanons be]uw. the Pur(:huser
_ covemmm and agrees that it will indemnify, defend, protect; and hold harmless the Seller at sl -

- times from and after the date of ififs Agreement ffom arid againsi-all claims, darmages; asmo_ S S

" suity, proceedings, demands; -assessments; adjustments, costs and expenses (including

specifically, but without lisitation, reasonable attomeys‘ f’ees) mcurred by such [ndemmtee as: a N

;resuit af m- mcment o the !‘Me! Agwement

. E L:m:mtmn of Responslblhty to lndmmf"y Noththsmndmg auyﬂnng e theh
cuntmy herein; the obligation of the Owners to-indernily the Buyer is Limited.to umwactmns o
- occuriing on or after the;date of this- Agreement, Costs relatéd to fuel purchases entered inls .
prior to thedate of this Agmemw:nt are the rcspons:blhty of Sellor. Further, if thei’umhaset '
should terminate the Fuel Agreement priof to its fli term, then: ﬁse Pumhmr $ mmmum
liability foe such early termination shall be ag fullaws' :

, A $72, 972,00 if such eutly tem:manon oocurs and ig cff‘ectwe before.
September 1, 2010; and

‘ ‘B. $43 648.00 if such carly termination oceurs and is effective on or aﬁcr '
- Seplember 1, 2010, : S
3. Cuunte'tpans;; Electronic Signatures, This Aéxcfément may be executed in,anji :
number of counterparts which when considered as a whole shall be deemed 16 be an otiginal and






one and the same Instrument,. For purposes of the-execution of this Agreement, facsimile and
other electronic signamees shall be deemud to be originals,

4, - Entire Agreement, This. Agreement constilutes the entire agwemem bctween the
parties Kiereto with respect to the transagtion’ contemplated herein and it supersedes alf prior
discussions, undertakings or agreamenis belween the parties, This Agreemem shall notbe
modified. except by a written asrecment exe::utcd by bots parties..

Ini wntness whmof the pama*s have executed th!s Agxeemwt and set then' hand and'séat -
as of the. datq f ret written abmre. .

Puncﬂgsﬁnhf

, '11‘5: Munager

. SBELLER:

Beck' Enterpries, Inc..

BY:

iTS:'
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STATE OF SOUTH CARQLINA

)

)

COUNTY OF ANDERSON )
)

DRAKE CONVENIENCE, LLC, )
Plaintiff(s) )

)

V8, )

)

CARY OIL COMPANY, INC., )
Defendant(s) )

(Please Print)
Submitted By: William H. Edwards
Address: PO Box 5709 West Columbia, SC 29171

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET
2010-CP - 04- 0335

SC Bar #; 71199

Telephone #: 803-796-9160

Fax # 803-791-.8410
Other:

E-mail; will@mmttlaw.com

NOTE: The caver sheet and information eoatained herein nefther replaces nor sapplemenis the filin
as required by law. This form I3 required for the use of the Clerk of Court for the purpose of docketing. 1t mnst b filled out comptetely,
skzned, und dated. A copy of this cuver sheet qust be served on the defendant(s) along with the Summons and Complaint,

DOCKETING INFORMATION (Check all thas apply)
*If Action is Judgment/Setdement do not complete

JURY TRIAL demanded in complalnt.

g and service of plendings or other papers

(] NON-JURY TRIAL demanded in compiaint.

&
]
kd
O

aoana

Submitting Party Signature: ("-?ﬂm T~

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule H, and the $o

HOooono _

 This case is subject to ARBITRATION pursuant to the Court Anrexed Alternative Dispute Resolution Rulss.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below)

Contracts
Construgtiong (100
Debt Collsgtion (110)
Employment (120)
General {130)

Breach of Contract {140)
Chher {199)

Inmate Petitiony
PCR (500}
Mandarus (520)
Habwas Corpus (530)
Other {399)

Torty « Professional Malpractice
O] Dental Malprastice (200}
[0  Legal Malpractice {210y
C1 Medical Malpactice {220)
Previous Notice of Intent Case #

20 _CP- . —
] Molices File Med Mal (230)
O Other (299)

COoCcOonoooo

Judgments/Settlements
Death Setthement (700}
Foreign Judgment (710}
Magistrate's Judgment (729)
Miner Settlemean (7300
Transeript Judgmenl (744)
Lis Pendens (750)
fransfer of Strugtured
Sctilement Payment Rights
Application (740
Cther (709)

dooooon
anoaooo

specialComnplex A her

Enviconmental (600)
Automobile Arh. (610
Medical (6200

Other (699)

3 Mhamuceulicals (630}

3 Uniwr Tende Practives [640;

[ Out-or State Depasitions (630

] Metion 1 Quash Subpuena in
an CGui-pf-County Action {660)

[ Sexunl Predator 1310}

Torts ~ Personal Injury
Assanl/Slander/Libel (300)
Convarsion (3 10}

Maotor Vehicle Acctdent (320)
Premises Liabality {338)
Products Liability (140)
["ersonal [njury (350}
Wrongful Death (360)

(Oiher {399)

Adminlstrative Law/Relicl
Reinstate Driver's License (800)
Judiciat Review {810}

Refief (8200

Penmanent [njueetion (830)
Forfeiture-Fetition (840)
Forfeiture—Consent Order (350

{Mther (8049)

Date:

Uivil Proceedings Sanetions Act, 8.C. Code Ann. §15-36-10 et. e

SCCA /234 (01/2010)

Real Property
[ Cluim & Delivery (400)
C'ondernnation (410)
Foreclosure (420)
Mechanic's Lien (430)
Partition {d40)
‘Possession (450)
Building Code Violation (460)
Other {499)

ooanonng

Appeals
Arbitralion (900)
Magistrate-Clvil (310
Magistrate-Crimimal (920)
Municipal (930)
Prakale Court (9407
SCDOT (95
Warker's Comp (900
Zoning Board (970

Public Servive Commission
19410}
Lmaployment Seeurity Comm (991)

0O B O goaonoang

Other {959}

B/16/14

A TRUE CORY ~
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ety

'






FOR MANDATED ADR COUNTIES ONLY

Allendale, Anderson, Beaufort, Celleton, Florence, Greenville, Hampton, Horry,
Jasper, Lexington, Pickens (Family Court Only), Richland, Union and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESQLUTION PROCESS, UNLESS OTHERWISE EXEMPT,

You are required to take the following action(s):

1. The parties shall select a nevtral and file a “Proof of ADR” form on or by the 210™ day of the ﬁlinglofthis
uction. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint &
primary and secendary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. Theinitial ADR conference must be held within 300 days afier the filing of the action,

3. Pre-suit medical makpractice mediations required by 5.C. Code §135-79-125 shall be held not later than .l 20
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide,)

4. Cases are exempt from ADR. only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary refief such a3 mandamus, habeas corpus, or
prohibition;

b, Requests for temporary relisf:

c. Appeals

d.  Post Conviction relief matters:

e. Contempt of Court proceedings;

f.  Forfeiture proceedings brought by governmental entities;
g Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR confersnce, unless otherwise required by
Rule 3 or by statute.

3. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Maotion of a party o be exampt from payinent of neutral fees due to indigency should be fled with the
Court within ten (10} days afler the ADR conference has been concluded,

Please Note:  You must comply with the Supreme Court Rules regarding ADR,
Failure to do so may affect your case or may result in sanctons,

SCCA /234 (01720100 Page 2 of 2 10






STATE OF SOUTH CAROLINA

COUNTY QF ANDERSON

IN THE COURT OF COMMON PLEAS

Drake Convenience, LLC,
Plaintitf,
Vs,

Cary 0il Company, Inc,,

Defendant,

C.A. No.:2010-CP-04- {} S 35‘

SUMMONS

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in this

matter, a copy of which is herewith served upon you, and to serve a copy of your

ANSWER te said Complaint upon the subscriber at his office, 1700 Sunset Boulevard,
Post Office Box 5709, West Columbia, South Carolina, 29171, within THIRTY (30) days
from the service thereof, exclusive of the day of such service; and if you fail to answer

the COMPLAINT within the time aforesaid, judgment by default will be rendered against

you for the relief demanded in the Complaint,

West Columbia, South Carolina
September 16, 2010

MOORE. TAYLOR & THOMAS, P.A.

By ﬁm‘¢>

William H. EdWﬂldb
Attorney for the Plaintiff
1700 Sunset Boulevard
Post Oftice Box 3709
West Columbia, SC 29171
{803) 796-9160

AR TRUE CUPY
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON
Drake Convenience, LLC, C.A. No.2010-CP-04- 0335 |
Plaintiff,
V8. COMPLAINT
(Fraud, Negligence, Breach of Fiduciary
Cary Oil Company, Inc., Duty, Cenversion, Unfair Trade Practices
Act)
Defendant.

Plaintiff, herein complaining against Defendant, would respectfully show unto
this Honorable Court:

FOR A FIRST CAUSE OF ACTION
(Fraud)

L. Plaintiff is 2 domestic business entity with its principal place of business
in Anderson County, State of South Carolina and is engaged in the retail sale of gasoline
and other petroleum products in Anderson and Greenville Counties in the State of South
Carolina,

2. Upon infarmation and belief, Defendant is a foreign business entity and is
engaged in the business of supplying gasoline and other petroleum products to retail
service staticns such as Plaintiff’s in the State of South Carolina.

3, Atall relevant times hereto, Plaintiff acted by and through its authorized

agents, servants. employees and/or officers. and Defendant acted by and/or through its

agents, servants, employees. and/or officers.

A TRUE COPY
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3 This Court has jurisdiction over the parties hereto and subject matter
herein, Venhue is proper before this Court.

4, On or about May 1, 2003, Defendant entered into 2 motor fuel supply
agreement for Exxon branded motor fuels to be sold to Beck Enterprises, Ine., fora
service station located at 1398 North Pleasantburg Drive in Greenville County, South
Carolina, This moter fuel supply agreement included an amortization schedule for the
pay back of imaging monies advanced by Exxon for this location. A cepy of the motor
fuel supply agreement for Exxon branded motor fuels is attached hereto and incorporated
herein by reference as Exhibit “A”,

3 Defendant was the exclusive supplier for this station until it assigned the
supply agreement to a different Exxon distributor on or about June 7, 2010,

6. On or about June 7, 2010, Plaintiff purchased this station subject to the
motor fuel supply agreement for Exxon branded motor fuels.

7. Déféﬁdant refused to immediately assign the supply agreement and turn
over the credit card accounts to the altemate dealer until after Defendant had collected
$121,084.18 warth of credit card receipts from Plaintiff's sales at this location from on or
about June 22, 2010, through on or about July 7, 2019,

8. Detendant insisted on an arrangement by which the eredit card receipts
would go into an account contrabled by Detendant and then Defendant would release
funds to Plaintiff and/or Plaintiffs alternate supplier for this location for petroleum
products which were branded Exxon, but which were not delivered by Defendant,

9. Defendant has turned over all but $27,413.30 of Plaini (s credit card

receipts to date,

13






10, Defendant is claiming it is owed this amount of money as liquidated
damages and/or lost profits and/or contract damages from Plaintit?s seller, Defendant’s
former customer, whe sold the location to Plaintiff.

1. Defendant never had a contract with Plaintiff, There is no contractual
privity between these parties.

12. Defendant never supplied petroleum produets to this location for the
benefit of Plaintiff. Plaintiff does not owe Defendant any money, or any language
entitling befendant to recover alleged lost profits,

13, Furthefmore. upon information and belief, Defendant’s contract with
Plaintiff's sellers, does not include a liquidated damages clause or any language entitling
Defendant to recover alleged lost profitsiincome.

14, Plaintiff has made demand, but Defendant has refused to turn over the
$27:413.30, to date, A copy of this demand is attached hereto and incorporated herein by
reference as Exhibit “B”,

15, But for this arrangement insisted upon by Defendant, Defendant would
never have had access to Plaintiff’s credit card receipts and would never have been in
control of Plaintiff’s money.

6. Furthermore, Defendant has made demand upon Plaintiff's seller for
Twenty-Five Thousand ($25.000} Dollars for alleged lost protit/income. A copy of
Defendant’s demand upon Plaintiff's seller is aftached hereto and incorporated herein by
reference as “Exhibit ¢,

t7. Upon information and belief, Defendant incorrectly reported the start date

ot the motor fuel supply agreement to Fxxon as September ™ us opposed to May 1% The

s
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failure to accurately report the date of the commencemen: of this supply agreement had
the result of artificially extending the amortization period for the imaging montes owed to
Exxon in the event Plaintiff de-brands this location by four (4) months.

I8.  Atall times prior to and including the date of purchase of this location,
PlaintifY desired and intended to de-brand the statrion as sQon as economically practicable,
Based upon the commencement date of May 1, Plaintiff anticipated, intended and should
have been able to de-brand immediately for the cost of $48,648.00. However, the
inaccurate date raported by Defendant to Exxon would require Plaintiff to pay Exxon
$72,972.00 for early termination,

19. As adirect and proximate result of Defendant’s failure to accurately report
the commencement date of the motor fuel supply agreement, Plaintiff has been forced to
forego de-branding until at least September [, 2010, in order to aveid a 20% increase in
the amortization schedule for the imaging monies owed to Exxon.

20.  Defendant représénted to Plaintff khat it w.ould‘ maintain conirol of the
credit card account for Plaintiff, even though Defendant was not supplying Plaintiff with
petroleum products under the supply agreement until such time as the Defendant’s
liability for the Exxon imaging monies would be transterred to Plaintiff's alternate
supplier and (hat Defendant would properly handle Plaintiff's credit card account,

21, The above referenced representations by Defendant 1o Plaintift were false
tn that Defendant has falled and refused, and. upon information and belie?, never intended
to properly handle Plaintift™s eredit card account and to remit 100% of Plaintiff's credit
card receipts to Plaintiff for tuel defivered by Plaintiff's alternate supplier.

22, In tact, Defendant has now retained $27.413.30 o f Plaintiff's credit card
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receipts, but has not delivered any petroleun products to Plaintiff, Defendant is claiming
that this sum is its compensation for Hquidated damages and lost profit owed to it by
Plaintiff’s seller, which was Defendant’s previous customer for this location.

23, Plaintiff does not owe Defendant any money, In fact, Defendant now owes
Plaintiff this money.

24.  Plaintiff would never have agreed to allow Defendant to maintain control
over the credit card account had Plaintiff known Defendant would claim to retain any
meney from this account for liquidated damages and/or lost profit allegedly owed to
Defendant by Plaintiff"s seller, Therefore, Defendant’s above described repr'_esentatinns
were material.

25.  Defendant either knew the above referenced representation§ to Plaintiff
were false or Defendant recklessly disregarded the truth or falsity cf such representations,
with the intent that the representations be acted upon.

26."  Plaintiff was ignorant of the falsity of the abov.e' ré'f'lérenécd representations
and rightly relied on the truth of such representations,

27. Asadirect and proximate result of Plaintiff's above referenced reliance,
Plaintiff was damaged in that it has lost the use and enjoyment of this money; it has lost
incorne and profit: it has incurred cost, fees and delays: and it has been otherwise
damaged. all to its damage both actal and punitive.

28, Plainiiff is entitled to a judgment against Defendant for actual and punitive
damages.

FOR A SECOND CAUSE OF ACTION
(Negligence)

29 Plaintift hereby reasserts and realleges each and every alfegation set forth

L™}
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above as if set forth here verbatim,

30.  Defendant owed Plaintiff a duty to correctly and accurately report the
effective date of the motor fuel supply agreement between Defendant and Plaintiffs
sefler. Defendant breached that duty by inaccurately reporting the effective date of the
agreement, as set forth above,

31, Defendant’s failure to acqurately report the effective date of the supply
agreement was negligent, grossly negligent, willful, wanton and/or reckless and
proximately caused Plaintiff to incur delays and additional costs in that Plaintiff could not
debrand this location in a timely manner and in that Plaintiff incurfed additional costs in
paying for branded petroleum produets over and above the costs for unbranded petroleum
produets for a period of approximately three (3) months for a totzﬂ increase in costs of
Eleven Thousand One and Seventy-Seven One Hundredths ($11,001 .77 Dollars,

32. As adirect and proximate result of this breach, Plaintiff has been damaged
©in that it has iteurred costs and delaysﬁ has lost pro'f'it'an'd iﬁdome; and has been otherwige
damaged as set forth above and herein, ail to its damage both actual and punitive.

33, Plaintiff is entitled to & judgment for actual and punitive damages,

FOR A THIRD CAUSE OF ACTION
{(Premissory Estoppel)

34 Plaintilf hereby reasserts and realleges each and every allegation sct forth
above as if set forth here verbatim,

33, Defendant’s above referenced representations constitute an unam biguous
promise that it would aceurately and properly remit 100% of Plaintiffs credit card
receipts to Plaintiff for purchased fuel from deliveries from P]alintist alternate supplier,

36, Plaintiff reasonable relied on this pronise,

H
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37. Plaintiff's reliance was expected and foreseeable by Defendant.

38 As a direct and proximate result of Plaintiff’s reliance on Defendant’s
unambiguous promises as set forth above, Plaintiff has been damaged as set forth above
and herein, all to Plaintift"s damage, both actual and punitive,

39. Plaintiff is entitled to a judgment against Defendant for actual and punitive
damages,

FOR A FOURTH CAUSE OF ACTION
(Breach of Fiduciary Duty)

4(), Plaintiff hereby reasserts and realleges each and every allegation set forth
above as if set forth here verbatin, |

41. Defendant’s above referenced representations and conduct created a
fiduciary duty owing to Plaintiff, as Plaintiff reposed 3pe;cial confidence in Defendant to
properly handle the credit card receipts and remit 100% of the funds thereunder such that
Defendant, in equity and good conscience, was bound to act in good faith and with due
regard to Plaintiff's interest.

42, As adirect and proximate result of Defendant’s failure o properly handle
Plaintiff"s credit card receipts and to remit 100% of the same to Plaintiff as set forth
above, Defendant has breached its fiduciary duty to Plaintiff and Plaintiff has been
damaged as set forth above and herein, all to its damage both actual and punitive,

43 Plaintiffis entitied (o a judgment actual and punitive damages.

FOR A FIFTH CAUSE OF ACTION

(Conversion)
44, Plaintiff hereby reasserts and realleges each and every allegation set forth
above as if set forth here verbatim,
7
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45, Atall times relevant hereto, Plaintiff maintained an ownership interest in
the credit card account and the monetary value thereof and thereir,

48, Defendant converted Plaintiff s above referenced property to its own use,
without Plaintiffs permission,

47, Plaintitt relied upon and trusted Defendant to handle Plaintiff’s credit card
account and to remit 100% of the funds thereunder, Defendant accepted and/or induced
the confidence Plaintiff placed upon it.

48.  Asadireet and proximate result of Defendant’s conversion of Plaintiff's
property, Plaintiff has been damaged in that it hias lost the vse and benefit of its property;
has been denied the use, possession, value and eénjoyment of its property; and has been
otherwise damaged as set forth above and herf;in, all to its damage both actual and
punitive,

49.  PlaintifTis entitled to a judgment for actual and punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Unfair Trade Practices)

30.  Plaintitfhereby reasserts and reatleges each and every allegation set forth
above as if set forth here verbatim,

51. Defendant has improperly retained Plaintiff's profits through credit card
payments and has sought and recovered an wnreasonable profit. as it was not entitled to
any profit from sales of petroleum products to Plaintiff by Plaintiff™s alternate supplier.

52, This claim arises pursuant to the South Carolina Unfair Trade Practices
ActL |

33. The activities of the Defendant. above deseribed. constitute “trade or

commerce” as defined by the §.C. Code § 39-5-10. et. seq., (as amended),
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34, The actions of the Defendant, above described, constitute unfair and
deceptive acts and practices in the conduct of trade and commerce, as prehibited by the
South Carolina Unfair Trade Practices Act, § 39—5-lﬁ. et. seq., and are willful violations
thereof.

35, The actions of the Plaintiff have a real and substantial potential for
repetition and affect the public interest,

0. Asadirect and proximate violation of the South Carolina Unfair Trade
Practices Act, Plaintiff has been damaged as set forth above and herein,

57.  Plaintiff is entitled to treble damages, plus Attorney’s fees and costs.

WHEREFORE, having fully complained against the Defendant herein, Plaintiff
prays for an order of this Court forjﬁdgment against the Defendant for actual damages:
for treble actual damages; for punitive damages; {or costs; for interest and fees; for
attorney’s fees; and for such other and further ré]ief as this Court may deem just and
proper,

MOORE, TAYLOR & THOMAS, P.A.

BY;@%#‘

8. Jahue Moore

William H. Edwards
Attomeys for the Plaintiff
1700 Sunset Boulevard
Post Office Bax 5709
West Columbia, SC 29171
(803} 7969160

West Columbia. South Carolina
September 16, 2010
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'1. oone Aiken, t] Alk
Saunders M. Bridges, I, o+ n

E. Ghenn Etliott B . NBRIDOES.COM
Matthew N. Tyler # n . JDBE@AIKE .
James M, Salesby, Jr. eS £43-669-8787, ext, 306
J. David Banner ) Facsimile: 843-664-0097
P Attorneys at Law mile: 843,66

Jay R, Lee
Albvin A, Coleman (1936-1993)

Treston B, Dawkins
Casrie AL Fox

J, Ruflss Bratton, 111
John €. Hefler, L1 November 18, 2010

»(ertified Medtator/ Atbitator
+Also Admitied Disrict of Cobiambia

The Honorable Cathy M. Phillips
Clerk of Court for Anderson County
P. O. Box 8002

Anderson, 8C 29622-8002

Re:  Drake Convenience, LLC vs. Cary Oil Company, Inc. vs. Beck Enterprises, Inc.,
Mohamed Mereby, Shirley Mereby and O'Dell ()il Company, Inc.
C/A No. 2010-CP-04-03351
AB File No, 28792

Drear Ms. Phillips:

Enclosed with this letter please find the original and three copies of the Answer,
Counterclaim and Third-Party Complaint of Defendant Cary Oil Company, Inc. with regard to
the above-referenced matter. Please file the original with your Court and retum three clocked
copies to me in the return envelope provided for your convenience.

It is our information that this matter has been placed upon the trial roster by Aftorney
William H. Edwards, and I would appreciate your noting me as Attomey for the
Defendant/Third-Party Plaintiff.

By copy of this letter, | am serving a capy of the above Answer, Counterclaim and Third-
Party Complaint on counsel for the Plaintift.

Should you have any questions or comments, please do not hesitate to contact me.

With kind personal regards, I am

JDB/bdg
Enclosure
Aiken, Bridges, Elliott, Tyler & Suloehy, P.A.
181 Fad Evans St Suire 409 www aikenbridges.coms Post Office Drawer 1931
Florence, South Carolina 29506 Florence, South Caroling 29503
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aAees
Attomeys at Law

November 18, 2010
Page 2

Cer

William H. Edwards, Esquire
S. Jahue Moore, Esquire
Moore, Taylor & Thomas, PA
P. 0. Box 5709

West Columbia, SC 29171
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON
Drake Conveniense, LLC,
Plaintiff,
V5.
Cary Qil Company, Inc,,

Defendant.

Cary Qil Company, Inc.,
Third-Party Plaintiff,
Vs,

Beck Enterprises, Inc., Mohamed Mereby,
Shirley Mereby, and ODell Qil Company, Inc.,

Third-Party Defendants.

IN THE COURT OF COMMON PLEAS

C/ANO.: 2010-CP-04-03351

SUMMONS

(Jury Trial Requested)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

TO:  THE ABOVE-NAMED THIRD-PARTY DEFENDANTS:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a

copy of which is herewith served upon you, and to serve a copy of your Answer to said Complaint

on the subscriber at his offices at 18! E. Evans Street, P. Q. Drawer 1931, Florence, South

Carolina, 29503, within thirty (30) days after the service hereof, exclusive of the duy of such

service, and if you fail to answer the Complaint in the time aforesaid, the Plaintiff in this action will

apply to the Court for the relief demanded in the Complaint.
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Florence, South Carolina
November 18, 2010

FLORENCE, SC 29503
(843) 669-8787

ATTORNEYS FOR THE DEFENDANT/
THIRD-PARTY PLAINTIFF CARY OIL
COMPANY, INC.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON C/ANQ.: 2010-CP-04-03351

Drake Convenience, 1.1.C,
Plaintift,

)
)
)
)
)
)
)
)
V&, )
) ANSWER, COUNTERCLAIM AND
Cary Qil Company, Inc., ) THIRD-PARTY COMPLAINT OF
)} DEFENDANT CARY OIL COMPANY,
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendant. INC,

Cary 0il Company, Inc.,
(JURY TRIAL REQUESTED)
Third-Party Plaintiff,

VS,

Beck Enterprises, Inc., Mohamed Mereby,
Shirley Mereby, and O'Dell Oil Company, Inc.,

Third-Party Defendants.

The Defendant/Third-Party Plaintiff, Cary Oil Company, Inc., answets the Corﬁplajnt of the
Plaintiff herein as follows:

FOR A FIRST DEFENSE

1. Admits, upon information and belief, the allegations contained in paragraph 1 of
the Complaint,

2. As to paragraph 2, it is admitted that the Defendant/Third-Party Plaintiff is a
corparation organized under and pursuant to the laws of the State of North Carolina and is
engaged in the business of supplying gasoline and other petroleum products to retail service
stations in the State of South Carolina; except as herein admitted, the remaining allegations

contatned in paragraph 2 of the Complaint are denied.
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3. Paragraph 3 of the Complaint calls for a legal conclusion for which the
Defendant/Third-Party Plaintiff is not required to admit or deny.

4, As to paragraph 4 (incorrectly identified as paragraph 3), the Defendant/Third-
Party Plaintiff' does not contest subject matter jurisdiction but reserves the right to move this
Court for an Order for change of venue.

5. Admits the allegations contained in paragraph 5 (incorrectly identified as
paragraph 4) of the Complaint.

6. As to paragraph 6 (incorrectly identified as paragraph 5), the Defendant/Third-
Party Plaintiff admits that it was the exclusive supplier for the service station located at 1398
North Pleasantburg Drive in Greenville County, South Carolina; except as herein admitted, the
remaining allegations contained in paragraph 5 of the Complaint are denied.

7. The Defendant/Thivd-Party Plantiff is without sufficient information and belief as
to the allegations contained in paragraph 7 (incorrectly identified as paragraph 6) of the
Complaint in order to admit or deny the same. To the extent necessary, the Defendant/Third-
Party Plaintiff denies the allegations contained herein.

8 Denies the allegations contained in paragraph 8 (incorrectly identified as
paragraph 7) of the Complaint,

9, Denies the allegations contained in paragraph 9 (incorrectly identified as
paragraph 8) of the Complaint.

10.  Denies the allegations contained in paragraph 10 (incorrectly identified as
paragraph 9) of the Complaint.

I1.  As o paragraph 11 (incorrectly identified as paragraph 10), the Defendant/Third-

Party Plaintiff admits that it is owed an amount of money for damages as a result of the actions of
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the Third-Party Defendants and the Plaintiff; except as herein admitted, the remaining the
aliegations contained in paragraph 11 of the Complaint are denied,

12, As to paragraph 12 (incorrectly identified as paragraph 11} of the Complaint, the
Defendant/Third-Party Plaintiff admits that it is not aware of any confractuzl agreement with the
Plaintiff; the remaining allegations contained in paragraph 12 of the Complaint call for a legal
conclusion for which this Defendant/Third-Party Plaintiff is not required to admit or deny.

13, As to paragraph 13 (incorrectly identified as paragraph 12), the Defendant/Third-
Party Plaintiff admits that it supplied petroleum products to this location pursuant to a contractual

“agreement with Beck Enterprises, Inc.; except as herein admitted, the Defendant/Third-Pasty
Plaintiff is without sufficient information and belief as to the remaining allegations contained in
paragraph 13 m order to admit or deny the same.

4. Paragraphi4 (incorrectly identified as paragraph 13) of the Complaint calls for a
fegal conclusion for which the Defendant/Third-Party Plaintiff is not required to admit or deny.

15.  Denies the allegations contained in paragraph 15 (incorreétiy identified as
paragraph 14) of the Complaint.

16.  Dentes the allegations contained in paragraph 16 (incorrectly identified as
paragraph 15) of the Complaint.

17, Admits the allegations contained in paragraph 17 (incorrectly identified as
paragraph 16) of the Complaint.

8. Denies the allegations contained in paragraph 18 (incorrectly identified as
paragraph 17} of the Cornplaint.

19.  As to paragraph 19 (incorrecily identified as paragraph 18), the Defendant/Third-

Party Plaintift is without sufficient information and belief as to the allegations in order to admit
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or deny the same. To the extent necessary, the Defendant/Third-Party Plaintiff denies the
allegations contained in paragraph 19 of the Complaint.

20.  Denies the allegations contained in paragraph 20 (incorrsctly identified as
paragrapn 19) of the Complaint.

21, Denies the allegations contained in paragraph 21 (incorrectly identified as
paragraph 20) of the Complaint,

22, Denies the allegations contained in paragraph 22 (incorrectly identified as
paragraph 21) of the Cornplaint.

23, As to paragraph 23 (incorrectly identified as paragraph 22), the Defendant/Third-
Party Plaintiff admits that it has retained $27,413.30 due to damages owed to the
Defendant/Third-Party Plaintiff as a result of the actions of the Plaintiff and Third-Party
Defendants.

24, Denies the allegations contained in paragraph 24 (incorrectly identified as
N paragrabh 23Y of the Complaint,

25.  Denies the allegations contained in paragraph 25 (incorrectly identificd as
paragraph 24) of the Complaint,

26.  Denies the allegations contained in paragraph 26 (incorrectly identified as
paragraph 25) of the Complaint.

27. Paragraph 27 (incorrectly idemtified as paragraph 26) of the Complaint calls for a
fegal conclusion for which the Defendant/Third-Party Plaintiff is not required to admit or deny.

28.  Denies the allegations contained in paragraph 28 (incorrectly identified as

paragraph 27) of the Complaint.
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29.  Denies the allegations contained in paragraph 29 (incorrectly identified as
paragraph 28) of the Complaint.

30.  The Defendant reiterates paragraphs 1 through 29 as if repeated herein verbatim.

31, Denies the allegations contained in paragraph 31 (incorrectly identified as
paragraph 30) of the Complaint.

32.  Denies the allegations contained in paragraph 32 (incorrectly identified as
paragraph 31} of the Complaint,

33, Denies the allegations contained in paragraph 33 (incorrectly identified as
paragraph 32) of the Complaint.

34.  Denies the allegations contained in paragraph 34 (incorrectly identified as
patagraph 33} of the Complaint.

35.  The Defendant reiterates paragraphs 1 through 34 as if repeated herein verbatim.

36.  Denies the allegations contained in paragraph 36, {incorrectly identified as
' paragiaph 35) of the Complaint.

37.  Paragraph 37 (incorrectly identified as paragraph 36) of the Complaint calls for a
iegat conclusion for which the Defendant/Third-Party Plaintiff is not required to admit or deny.

38, Paragraph 38 (incorrecily identified as paragraph 37) of the Complaint cails for a
legal conclusion for which the Defendant/Third-Party Plaintiff is not required to admit or deny,

39, Denles the allegations contained in paragraph 39 (incorrectly identified as
paragraph 38) of the Complaint,

4. Denies the allegations contained in paragraph 40 (inémrect[y identified as
paragraph 39} of the Comp[aiht.

41, The Defendant reiterates paragraphs 1 through 40 as if repeated herein verbatim.
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42, Denies the zallegations contained in paragraph 42 (incorrectly identified as
paragraph 41) of the Complaint.

43, Denies the allegations contained in paragraph 43 (incorrectly identified as
paragraph 42) of the Complaint.

44, Denies the allegations contained in paragraph 44 (incorrectly identified as
paragraph 43) of the Complaint.

45, The Defendant reiterates paragraphs 1 through 44 as if repeated herein verbatim,

46.  Denies the allegations contained in paragraph 46 (incorrectly identified as
paragraph 45) of the Complaint.

47.  Denies the allegations contained in paragraph 47 (incorrectly identified as
paragraph 46) of the Complaint,

48. Denies the allegations contained in paragraph 48 (incorrectly identified as
paragraph 47) of the Complaint.

49, Deﬁies- the allegations contained in ..pafagf.éph 4§ (iﬁcofreétly identified as
paragraph 48) of the Complaint.

50.  Denies the allegations contained in paragraph 50 (incorvectly identified as
paragraph 49} of the Complaint,

51. The Defendant reiterates paragraphs 1 through 50 as if repeated herein verbatim.

52 Denies the allegations contained in paragraph 52 (incorrectly identified as
paragraph 51) of the Complaint,

53, Denies the allegations contained in paragraph 53 (incorrectly identified as

paragraph 52) of the Complaint,
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54.  Denies the allegations contsined in paragraph 54 (incorrectly identified as
paragraph 53) of the Complaint.

55, Denies the allegations contained in paragraph 55 (incorrectly identified as
paragraph 54) of the Complaint.

56.  Denies the allegations contained in paragraph 56 (incorrectly identified as
paragraph 55) of the Complaint.

57, Denies the allegations contained in paragraph 57 (incorrectly idertified as
paragraph 56) of the Complaint.

58.  Denies the allegations contained in paragraph 58 (incorrectly identified as
paragtaph 57) of the Complaint.

59,  The Defendant/Third-Party Plaintiff denies each and every material allegation
contained in the Complaint not specifically herein before admitted.

FOR A SECOND DEFENSE
{Comparative Negligence)

60.  Further answering the Plaintiff's Complaint, and as a Second Defense thereto, the
Defendant/Third-Party Plaintiff reiterates the allegations contained in the First Defense as fully as if
repeated herein..

61.  The Defendant/Third-Party Plaintff further alleges that if any injuries and/or
damages are sustained by the Plaintiff, the said injuries and/or damages are caused by the greater
negligence and/or willfulness of the Plaintiff, which negligence and/or willfulness exceeds that of
the Defendant/Third-Farty Plaintiff, if any, without which greater negligence and/or wilifulness on
the part of the Plaintiff, the said alleged injury and/or damage would not have occurred or sustained
and for that reason, the Plaintiff is totally bared from recovery. Should it be determined that the

Plaintiff's negligence does not outweigh any negligence on the part of the Defendant/Third-Party






Plaintiff, any award to the Plaintiff should be reduced in propertion to the amount of negligence

ott the Plaintiff’s part.

FOR A THIRD DEFENSE
(Unclean Hands)

2. Further ans-wering the Plaintiff's Complaint, and as a Third Defense thereto, the
Defendant/Third-Party Plaintiff reiterates the allegations contained in the First and Second Defenses
as fully as if repeated herein,

63.  The Defendant/Third-Perty Plaintiff asserts the affirmative defense of unclean hands

as a complete bar to the Plaintiff’s Complaint.

FOR A FOURTH DEFENSE
(Fraud)

64.  Further answering the Plaintiffs Complaint, and as a Fourth Defense thereto, the
Defendant/Third-Party Plaintiff reiterates the allegations contained in the First, Second and Third
Defenses as fully as if repeated herein.

‘65, The Defendant/Third-Party Plaintiff asscrts the affirmative defense of frand as a
complete bar to the Plaintiff’s Complaint.

FOR A FIFTH DEFENSE AND BY WAY OF A COUNTERCLAIM

AS TO THE PLAINTIFF AND A THIRD-PARTY COMPLAINT AS TO
ALL NAMED THIRD-PARTY DEFENDANTS

66.  The Defendant/Third-Party Plaintiff Cary Oil Company, Inc., (hereinafter “Cary
(il") is a corporation organized under and pursuant to the laws of the State of North Carolina and is
authorized to conduct business in the State of South Carolina.

&7.  The Plaintiff, Drake Convenience, LLC (heteinafter “Drake”) upon information and
belief, is a limited liability company organized under and pursuant to the laws of the State of Soulh

Carolina,
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68.  Third-Party Defendant Beck Enterprises, Inc. (hereinafter “Beck™) is a corperation
organized under and pursuant to the laws of the State of South Carolina.

69.  Third-Party Defendants Mohamed Mereby and Shirley Mereby (hereinafier
“Mereby™) afe citizens and residents of the State of South Carolina, County of Greenville.

70.  Third-Party Defendant O'Dell Oil Company, e, (hercinafter “O'Dell”) is a
corporation organized under and pursuant to the laws of the State of South Carolina.

71, The allegations contained in the Complaint, Counterclaimn and Third-Party
Complaint arise out of a Motor Fuel Supply Agreement entered into betwsen Third-Party Plaintiff
Cary Oil and Beck for purposes of supplying branded motor fuel to a service station located at 1398
North Pleasantburg Road in Greenville, South Carolina, A copy of the Motor Fuel Supply
Agreement is attached and incorporated herein by reference as BExhibit “A” fo the Plainfiff’s
Complaint.

72, This Court has subject matter jurisdiction over the parties referenced herein but Cary
"Oil reserves its right-to move the Court for an Order for chahge of venue to the County of
Greenville, should it be determined this is the proper venue,

73, Third-Party Defendants Mereby execated an Unconditional Guarantee to Cary Oil
whereby they would make punctual payment of all Habilities and obligations owed to Cary Qil. A
copy of the Unconditional Guarantee is attached hercto and incorporated herein by reference as
Exhibit "1".

74, Cary Oil and Beck entered into a valid and enforceable Motor Fuel Supply
Agreement for Exxon branded motor fuels on or about May 1, 2003 for a term of ten (10) years,
The Motor Fuel Supply Agreement created certain obligations and requirements by Cary Qil and

Beck which at all times material hereto, were being met by Cary Oil. O’Dell and Drake interfered
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with the coniractual relationship between Cary Oil and Beck causing a breach of the Supply
Agreement contract thereby damaging Cary Oil.

FOR A SIXTH DEFENSE AND BY WAY OF A FIRST CAUSE OF ACTION BY
COUNTERCLAIM AS TG PLAINTIFF DRAKE CONVENIENCE, LLC AND THIRD-
PARTY PLAINTIFF (’DELL OIL COMPANY, INC.,

(Civil Conspiracy)

75, Cary Oil hereby reasserts and realleges paragraphs 1 through 74 as i repeated herein
verbatim.

76. At all times material hereto, Cary Oil and Beck enjoyed a special relationship
pursuant to the supply agreement entered into between Cary Qil and Beck.,

77. At some time prior to June 2010, Drake, and/or its agents, along with O'Dell and/or
ils agents, conspired to interfere with the contractual rélationship between Cary Oil and Beck so as
to allow O’Dell to begin supplying motor fuel to Drake at the service station located at 1398 N.
Pleasantburg Road in Greenville, South Carolina. The actions by Drake and O°Dell were at all
times unknown to Cary Qil.

78.  The actions by Drake and (’Dell vlverB fraudulent, dishonest and constituted unfair
dealing in light of their efforts to undercut and interfere with the supply agreernent entered into and
enjoyed by Cary Oil and Beck. As a result of these fraudulent actions, Beck breached its
obligations pursuant to the supply agreement,

79. As a result of the fraudulent actions between Drake and O'Dell, thereby causing
Beck to breach the supply agreement, Cary Oil has suffered special damages.

80.  Cary Oil Company, Inc. is entitled to a judgment against the Plaintiff and O'Dell for
actual and punitive damages.

FOR A SEVENTH DEFENSE AND BY WAY OF A SECOND CAUSE OF ACTION

AS TO THIRD-PARTY DEFENDANT O'DELL OIL COMPANY, INC.
(Intentional Inference with a Contractual Relationship)






81.  Cary (il hereby reasserts and realleges paragrephs 1 through 80 as if repeated herein
verbatim.

82, At all times material hereto, a valid supply agreement contract existad between Cary
Oil and Beck.

83.  O’Dell had knowledge of the existence of the supply agresment between Cary Oil
and Beck.

84.  ODell intentionally interfered with the supply agreement contract between Caty Oil
and Beck thereby causing a breach of the contract. As z result of O’Dell’s intentional actions,
O Dell began supplying motor fuel to Drake.

85.  ODell lacked any justification for its intentional interference in causing the
confractual breach.

86. Az a result of O'Dell's intentional conduct and actions, Cary Oil has suffered
damages.

87.  Cary Oilis entitled to a judgment against O*Dell for actual and punitive damages.

FOR AN EIGHTH DEFENSE AND BY WAY OF A THIRD CAUSE OF ACTION

AS TO THIRD-PARTY DEFENDANT O'DELL OIL COMPANY, INC.
(Breach of Contract accompanied by Fraudulent Acts)

88.  Cary Uil hereby reasserts and realleges paragraphs | through 87 as if repeated herein
verbatim, |

89, At all times material hereto, a valid supply agreement contract existed between Cary
Oil and Beck.

90.  O’Dell had knowledge of the existence of the supply agreement between Cary Oil

and Beck.
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91.  ODell intentionally interfered with the supply agreement contract between Cary Oil
and Beck thereby causing a breach of the contract. The actions by O’Dell constituted unfair
dealing, were dishonest and fraudulent. As a result of O'Dell's intentional and fraudulent actions,
O'Drell began supplying motor fuel to Drake.

92.  ODell lacked any justification for ity intentional and fraudulent interference in
causing the contractual breach.

93.  As aresult of O'Dell's intentional and fraudulent conduct and actions, Cary Oil has
suftered damages.

94, Cary Oil is entitled to a judgment against O'Dell for actual and punitive damages.

FOR A NINTH DEFENSE AND BY WAY QF A FOURTH CAUSE OF ACTION

ASTO O’DELL OIL COMPANY, INC.
(Unfair Trade Practices)

95.  The Defendant hereby reasserts and realleges paragraphs 1 through 94 as if repeated
herein verbatim,

96.  Baséd on O'Dell’s aforementioned conduct, as allegéd, it has engaged in unfair
roethods of competition and unfair or deceptive acts in the conduct of trade or commerce.

97.  Cary Oil would show that O'Dell’s actions in intertionally interfering with the
contractual relationship between Cary Oil and Beck are actions which are capable of repetilion and
affect the public inlerest.

98.  O'Dell’s aforementionad actions were intentional and willful.

99. As aresult of O'Dell’s conduct, Cary Oil has sustained damages.

100.  Cary Oil ts entitled to a judgment against O’Dell for treble damages, punitive

damages, and attormey’s fees and costs.
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FOR A TENTH DEFENSE AND BY WAY OF A FIRST CAUSE OF ACTION AS TO
THIRD-PARTY DEFENDANTS BECK ENTERPRISES, INC., MOHAMMAD MEREBY
AND SHIRLEY MEREBY
(Breach of Contract)

{01. The Defendant hereby reassetts and realleges paragraphs 1 through 100 as if
repeated herein verbatim.

102, Cary and Beck entered into a Motor Fuel Supply Agreement on or about May 1,
2003 for a term of ten (10) years, attached and incorporated herein by reference as Exhibit “A” to
the Plaintifs Complaint. By execution of the aforemenﬁoncd supply agreement, both Cary Qil and
Beck were obligated to mest certain requirements. Cary Oil met all of its obligations owed to Beck
under the supply agreement.

103, There is implied in every contract a covenant of good faith and fair dealing.

104.  Beck has breached the supply agreement in that it has unjustifiably failed to perform
its obligations pursuém 1o the contract.

105, As a direct and proximate result of the breach by Beck, Cary Oil has suffered
damages.

106, Mereby unconditionally gnaranteed due and puuctual payment of all liabilities and
obligations on behalf of Beck pursuant to the unconditional guarantee exccuted by Mereby., As a
result of the breach of the Supply Agreement by Beck, Mereby is personally liable, jointly and
severally, for said breach.

107, Cary Oil is entitled to a judgment against Beck and Mereby, joint and several, for
actual and punitive damages.

WHEREFORE, having fully answered, the Defendant, Cary Qil Company, Inc., prays
that the Plaintiff's Complaint be dismissed, with costs, and that judgment be entered against the

Plaintiff and Third-Party Defendants for actual damages, punitive damages, treble damages,






attorney's fees and costs and for such other and further relief as this Court may deem just and

proper.

Florence, South Carolina
November 18, 2010

AIKEN BRIDG.

e fou 9B
J.IJAVIDB ER, SCBAR NO. 15611
181 EASTE S STREET, SUITE 40
P/O. DRAWER {931 ‘
FLORENCE, SC 129503
(843) 669-8787

ATTORNEYS FOR THE DEFENDANT
CARY OIL COMPANY, INC.
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CERTIFICATE OF SERVICE
I, the undersigned employee of Aiken Bridges, do hereby certify that the foregoing
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT OF DEFENDANT

CARY OIL COMPANY, INC. this day has been served by mailing copies thereof, postage

prepaid, to the following person(s), this l% an of November, 2010:

William H. Edwards, Esquire
S. Jahue Moore, Esquire
Mboore, Taylor & Thomas, PA
P. 0. Box 5709

West Columbia, SC 29171

Atiorney for the Plaintiff
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STATE OF SOUTH CARO "o
w IN THE (QJRT OF COMMON PLEAS

COUNTY OF GREENVILLE
CIVIL ACTION COVERSHEET
2012 .CP- 23 -0l D5

F -
Stop-A-Minit #17, LLC, o522 5LERK 0 coug

vs. 1012 APR -3 A e
Beck Enterprises, Inc., o '

Defendant(s)
{Flease Print) S5C Bar # 8C - 71199; Fed, 9304
Submitted By: William H, Edwards Telephone #: (803) 796-9160 x154
Address: P.O. Box 5709 Fax#: (803) 791-8410
West Columbia, 8C 29171 - Other:
E-mail; wili@mttlaw.com

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers
a5 vequived by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely,
signed, and dated. A copy of this caver sheet must be served on the defendant(s) along with the Summons and Complaint,

DOCKETING INFORMATION (Check all that apply)
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B Other (199) O  Notice/ File Med Mzl (230) [ Peesonal Injury (350) [ Possession {430)
] Other (299) [ Wrongtul Death (350} [0 fuilding Cede Violation (460)
O  Other (399 ) Other (499)
Inmate Petitions Judgments/Seitlements Administrative Law/Relief Appeals
[0 PCR 00 ] Death Settfement (700} [0 Reinstate Driver’s License (800) 1 Asbitration (900}
[ Mandamus (520) | Forgign Judgment (710) O Judicial Review (810} 1 Magistrate-Civil (910}
O Habeas Corpus {530} O Magistrate’s Judpment (220)  [J  Relief (320) O Magisteate-Criminal (920)
O Other(599) L] Minor Settiement (730) [ Permanent Injunction (830) [J  Municipal (930}
O Transeripl Judgment (740) [l Forfeiture-Petition (840} [J  Probate Court (940)
O Lis Pendens (750) ] Forfeiture—Consent Order {830) [0 5CROT (950)
O Transfer of Structured O Other (399) [0 wosker's Comp (960)
Scnlefmcnt Payment Rights O Zoning Board (870}
Application (760)
] Cther (799) [0 Public Service Commission
990
Special/Complex /Other ] (Emp:;oymenr. Security Comm (991)
O Enironmental {600} O Prhamaceuticais (630)
] Automohile Arb. (6E0) O  Unfair Trade Practices {640} 1 Other (999
(| Medical (620) [T Out-of State Depositions (650)
l Cther (659} O Motion to Quash Subpoena in

an Dul-of-County Astion (660)
71 Sexual Predator {510

( ¢
Submitting Party Signature: w/ XA é)ﬁ,()kr Date; March 30, 2012

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, 8.C. Code Ann. §15-36-10 et. seq.
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FllA MANDATED ADR COUNTIES O3RY
Allendale, Andetson, Beftort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lee, Lexington, Pickens (Family Court Only}, Richland, Sumter, Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing .of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action,

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempi of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute,

3. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upen the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR,
Failure to do so may affect your case or may result in sanctions.
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