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THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

_________________________ 

 

Appellate Case No. 2020-001610 

_________________________ 

 

Lexington County Health Services 

District Inc., d/b/a Lexington Medical Center, ....................................... Petitioner/Respondent, 

 

v. 

 

South Carolina Department of Health and  

Environmental Control, Prisma Health- 

Midlands, Providence Hospital, LLC 

d/b/a Providence Health, Providence Health 

Northeast, Providence Health Fairfield, 

and Kershaw Hospital, LLC d/b/a 

Kershaw Health Medical Center, .......................................................................... Respondents, 

 

OF WHICH 

Prisma Health-Midlands is the Appellant-Respondent and 

Providence Hospital, LLC d/b/a Providence Health, Providence 

Health Northeast, Providence Health Fairfield, and Kershaw 

Hospital, LLC d/b/a Kershaw Health Medical Center are the 

Respondents-Appellants. 

 

___________________________ 

APPELLANT/RESPONDENT PRISMA HEALTH-MIDLANDS’ MOTIONS TO 

CERTIFY CASE FOR  

REVIEW BY THE SUPREME COURT AND TO EXPEDITE THE PROCEEDING 

AND MEMORANDA IN SUPPORT OF MOTIONS  

___________________________ 

 

The above-captioned appeal is currently pending before the South Carolina Court of 

Appeals pursuant to S.C. Code Ann. §§ 1-23-380 and 1-23-610(B) (Supp. 2020).  Pursuant to S.C. 

Code Ann. § 14-8-210(b) (Supp. 2020) and Rules 204(b) and 244, SCACR, Respondent Prisma 

Health-Midlands (“PHM”) hereby respectfully moves this Court to certify this appeal from the 

Court of Appeals to this Court for direct review and an expedited hearing.  These motions are 

based upon the grounds set forth below.   

Dec 29 2020
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INTRODUCTION 

 This case arises under the Health Care Cooperation Act, S.C. Code Ann. § 44-7-500, et 

seq.  (2017) (“Act” or “HCCA”) and S.C. Code Ann. Reg. 61-31, Health Care Cooperative 

Agreements (“Regs.”).  The application of the Act and Regs. to an entity, here PHM, seeking to 

purchase and operate certain assets pursuant to its existing certificate of public advantage 

(“COPA”) is a case of first impression in this state.1  As discussed below, in light of the legislative 

purposes and intent of the Act, its application to PHM is of significant public importance and to 

the timely, cost effective and efficient delivery of health care services in the Midlands Area of 

South Carolina. 

This appeal is from the Administrative Law Court’s (“ALC”) orders dated November 2, 

2020, Order Denying Cross Motions for Summary Judgment (“Order Denying Cross Motions”),  

and December 7, 2020,2 Order on Motion to Clarify and Motions to Reconsider (“Clarification 

Order”) (collectively “Final Orders”), which summarily reversed the Department of Health and 

Environmental Control’s (“Department” or “DHEC”) February 28, 2020 decision (“Decision”) to 

approve PHM’s purchase of certain assets of LifePoint Health (“LPNT”) and operate them subject 

to its existing COPA-97-01 and DHEC’s monitoring and oversight.  The LPNT assets include 

Providence Hospital, LLC d/b/a Providence Health (“Providence Downtown”), Providence Health 

Northeast (“Providence NE”), Providence Health-Fairfield (“Fairfield FSED”)3, Kershaw Health 

Medical Center (“Kershaw”) and other assets (collectively “LPNT Assets”).     

                                                 
1 This is the first time that the Act has been the subject of a hearing before a South Carolina Article V 

Court.   

2 The Clarification Order concluded: “this court’s Order Denying Cross-Motions for Summary Judgment 
that was issued on November 2, 2020, effectively ended the contested case before the Court and the parties shall 
treat it as a final order for the purposes of appeal.”  Clarification Order, p. 7. 

3 Fairfield FSED is the freestanding emergency department   
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Copies of the Final Orders are attached hereto as Ex. 1 (November 2) and Ex. 2 (December 

7).  PHM requests that this Court certify this case from the Court of Appeals and hear it in an 

expedited manner. 

PROCEDURAL BACKGROUND   

On December 13, 2019, PHM, the holder of COPA-97-01, filed a request with DHEC for 

approval of PHM’s acquisition of the three (3) Lifepoint Health (“LPNT”) hospitals, the 

freestanding emergency department (“FSED”) in Fairfield County and other assets and integration 

of the assets into PHM to make the assets part of and subject to the COPA-97-01 and its related 

conditions (“Proposed Transaction”).  On February 28, 2020, after considerable review, DHEC 

approved PHM’s request, concluding that ‘the ongoing conditions of the COPA shall be amended 

as follow to provide for the addition of the LPNT assets: … ”   Ex. 3 (February 28, 2020 decision 

letter) (“Decision”)  

 On March 13, Lexington County Health Services District, Inc. d/b/a Lexington Medical 

Center (“LMC”) filed a request for review (“RFR”) before the Board of the Department of Health 

and Environmental Control (“Board”), which the Board denied.  LMC filed its Petition for 

Contested Case Review at the ALC on May 14, 2020. On June 22, 2020, PHM filed its Motion to 

Expedite.  LMC opposed the motion and the ALC denied it on July 14, 2020. 

On June 22, 2020, the ALC issued its Order for Prehearing Statements, Ex. 4.  The 

Prehearing Statement Order specifically required that the parties state “[t]he issues presented for 

determination set forth with particularity, including any claims or defenses expected to be raised; 

…”  Id., p. 1, ¶ 3. The parties filed their respective Prehearing Statements on July 13, 2020.  On 

July 14, 2020, Providence Downtown, Providence NE and Kershaw (collectively referred to as 

“LPNT”) moved to intervene in the contested case. LMC opposed the motion, which the ALC 
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partially granted on September 4, 2020—and allowed LPNT limited participation in the case.  

PHM filed its Motion for Summary Judgment (“PHM MSJ”) on August 28, 2020.  LMC 

opposed the motion and filed its Cross Motion for Summary Judgment (“LMC MSJ”) on 

September 14, 2020.  DHEC filed its response in support of PHM’s MSJ on September 15.  On 

September 28, PHM, joined by LPNT, filed their opposition to LMC’s MJS.  DHEC opposed 

LMC’s MSJ.  On October 5, LMC replied both to PHM’s and DHEC’s opposition to its MSJ.   

The ALC heard the motions on October 20, 2020, and issued its Order Denying Cross 

Motions.  PHM filed a Motion to Clarify and Reconsider (Alter or Amend) and LPNT filed a 

Motion to Clarify, on November 2, 2020.  LMC responded to the motions on November 23, 2020.  

On December 7, 2020, the ALC issued its Clarification Order.  This appeal was filed on December 

9, 2020. 

REGULATORY FRAMEWORK 

 The General Assembly adopted the COPA Act for the purpose of displacing competition 

with regulatory oversight, by authorizing transactions that will benefit South Carolina health care 

consumers, despite potential federal and/or state antitrust concerns.  In adopting the Act, our 

General Assembly joined many other states in establishing a state regulatory scheme to immunize 

designated health care transactions that benefit the State from federal and state antitrust liability.   

This immunity exists under the “state action doctrine” articulated by the United States Supreme 

Court in Parker v. Brown, 317 U.S. 341, 352 (1943).5  State action antitrust immunity applies, 

under certain conditions, when a state adopts a “policy to displace competition with regulation”, 

Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 413 (1978), under the rationale that “[i]f 

a state authorizes certain conduct, we can infer that it condones the anticompetitive effect that is a 

reasonable or foreseeable consequence of engaging in the authorized activity.” Town of Hallie v. 
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City of Eau Claire, 700 F.2d 376, 381 (7th Cir. 1983). “[U]nder certain circumstances, immunity 

from the federal antitrust laws may extend to nonstate actors carrying out the State’s regulatory 

program. When determining whether the anticompetitive acts of private parties are entitled to 

immunity, [courts] employ a two-part test, requiring first that “the challenged restraint . . . be one 

clearly articulated and affirmatively expressed as state policy,” and second that “the policy . . . be 

actively supervised by the State.” FTC v. Phoebe Putney Health Sys., Inc., 568 U.S. 216, 225 

(2013). 

The Legislature intended to provide state immunity from federal and state antitrust 

implications for health care providers who participate in discussions or negotiations authorized by 

this article and who conduct business pursuant to an approved cooperative agreement.  S.C. Code 

Ann. § 44-7-520. (Emphasis added.)  See S.C. Code Regs. 61 – 31 at § 101 (“[t]hese regulations 

implement the legislative intent that there be a state regulatory program to permit and encourage 

cooperative agreements between hospitals, health care purchasers, or other health care providers 

which would otherwise violate federal or antitrust laws when the benefits outweigh disadvantages 

caused by their potential adverse effects on competition.”). 

Pursuant to the Act, DHEC is required to receive, review and make the decision whether 

to approve a cooperative agreement.  S. C. Code Ann. § 44-7-540 (“The department shall grant or 

deny the application … .”.  In making its decision, the Department must determine whether the 

likely benefits from the agreement outweigh its likely disadvantages and whether the likely 

reduction in competition from the agreement is reasonably necessary to obtain the likely benefits.  

S. C. Code Ann. § 44-7-560.  DHEC is authorized to establish conditions for COPA approval that 

are reasonably necessary to ensure that the activities conducted pursuant to the approved COPA 

are consistent with the COPA Act.  Id.  
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The Act also requires the Department to monitor actively and regulate COPA activities and 

to revoke a COPA if 1) the operations are not in substantial compliance with the COPA and its 

conditions; or 2) the benefits of the agreement no longer outweigh the disadvantages; …” S.C. 

Code Ann. § 44-7-570(A).   

As required by the Act, DHEC promulgated S.C. Code Ann. Reg. 61-31. Reg. 61-31, § 508 

regulates amendments to a cooperative agreement after receipt of a COPA.4     

FACTUAL BACKGROUND 

COPA 97-01 AND DHEC CONTINUING OVERSIGHT 

On October 6, 1996, Baptist Healthcare System of South Carolina, Inc. (“Baptist”) and 

Richland Memorial Hospital (“Richland”), as the Sponsoring Organizations, submitted the 

application5 (“Application”) to obtain a COPA to enter into a “cooperative agreement” pursuant 

to the Act to form a single nonprofit entity, PHM, to operate the Baptist and Richland assets.  The 

cooperative agreement submitted with the Application was the joint operating agreement—the 

Pre-Incorporation and Joint Operating Agreement (“JOA”)—formed under the South Carolina 

Nonprofit Corporation Act of 1996 (“Nonprofit Act”).  Pursuant to § 44-7-530, the JOA, PHM 

Articles of Incorporation (“Articles”) and PHM Bylaws (“Bylaws”) were included in the 

Application and were approved by DHEC as part of COPA-97-01.   PHM has been operating under 

the JOA since DHEC issued COPA-97-01. 

On May 8, 1997 (“1997 COPA Decision”), DHEC issued its letter advising Baptist and 

Richland, that subject to the twenty-five (25) conditions contained the letter, it intended to issue a 

                                                 
4 S.C. Code Ann. Reg. 61-31, § 508 is the regulation under which DHEC made the Decision. 

5 The application was submitted pursuant to S.C. Code Ann. Reg. 61-31 § 201. 
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COPA “for the incorporation of a nonprofit entity to operate the hospitals of the Sponsoring 

Organizations as a single unit, where the Sponsoring Organizations will develop, implement, and 

find new initiatives to improve public health and community outreach programs, … .” (COPA 

Decision)  Ex. 5, COPA Decision, p. 1242.  (Emphasis added).   Among other things, the 

Department determined:   

(1) that the applicant has demonstrated that the likely benefits resulting from the 

cooperative agreement outweigh the likely disadvantages from the cooperative agreement; and 

 

(2)  that the reduction in competition likely to result from the agreement is reasonably 

necessary to obtain the benefits likely to result.”   

 

Id.6 

On October 6, 1997, DHEC issued COPA-97-01, “subject to each condition described in 

the approval dated May 8, 1997” (“COPA Conditions).  Ex. 6, COPA-97-01.  One of the COPA 

97-01 Conditions was that DHEC retained the right to amend the COPA-97-01 conditions as 

circumstances may change during the life of COPA-97-01. Id. p. 1246, ¶ 20.  

In November 2003, DHEC modified the COPA to remove certain conditions that had been 

fulfilled.  Ex. 7, November 18, 2003 letter from Joel C. Grice to Kester S. Freeman, Jr., p. 1.  

DHEC retained the right to amend the COPA conditions as circumstances may change during the 

life of COPA-97-01.  Id., ¶ 11.  

In 2010, DHEC approved PHM’s certificate of need (“CON”) application to build a 76-

bed hospital at Parkridge.  PHM Baptist Parkridge Hospital (“Parkridge”) was constructed and 

opened in 2014, subject to COPA-97-01.  PHM also operates PHM Tuomey, which PHM acquired 

in 2017 as part of the United States Department of Justice’s settlement with Tuomey Medical 

Center in U.S. ex rel. Drakeford v. Tuomey, 792 F.3d 364 (2015).    

                                                 
6 See also, Ex. 6. 
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In late 2017, Palmetto Health (“PH”) and Upstate Affiliate Organization d/b/a Greenville 

Health System (“GHS”) entered into an affiliation agreement to form Prisma Health (“Prisma”), a 

South Carolina nonprofit corporation operating under the Nonprofit Act.  Before that affiliation 

was completed, PH requested and DHEC confirmed that the affiliation did not implicate COPA-

97-01 and that the COPA would remain in effect and binding on PH after that affiliation became 

effective.  Ex. 8, 2017 correspondence between M. Elizabeth Crum and Ashley C. Biggers and 

Louis W. Eubank.  Thereafter, PH and GHS completed the affiliation and formed Prisma. PH 

changed its name to PHM in acknowledgment of its affiliation with Prisma. 

PHM has fully complied with the conditions of COPA-97-01.  Among other things, PHM 

has filed annual report with DHEC pursuant to § 44-7-570(A) and Reg. 61-31 § 504 so that the 

Department can determine whether the JOA operations continue to comply with the terms of 

COPA-97-01.  In addition, through September 30, 2019, PHM has funded $60,861,210 million in 

public health initiatives and community outreach programs, including funding these programs in 

years where it had no excess revenue over expenses.7   

PENDING TRANSACTION—PHM’S APPROVED CHANGES AFTER RECEIPT OF COPA-97-01 

In the summer of 2019, LPNT invited Prisma and other health care systems to submit a 

proposal to purchase the LPNT Assets.  LPNT chose Prisma’s proposal and after negotiations, on 

September 13, 2019, LPNT entered into a letter of intent (as amended, the “LOI”) for Prisma or a 

Prisma affiliate to purchase the LPNT Assets.  Ex. 9, Isley Affidavit, ¶ 4, Ex. A, LOI and 

amendments 1-4. PHM is an affiliate of Prisma.  Pursuant to the terms of the LOI, Prisma made 

                                                 
7 The COPA 97-01 Conditions require that PHM file the Report annually instead of every two years.  Part of 

the Report include the “Tithe” report.  COPA-97-01 conditions required that PHM spend ten (10%) percent of its 

excess revenue over profits on public health initiatives and community outreach programs.  The Decision amended 

the Tithe requirement and raised the percentage to fifteen (15%) percent of excess revenue over profits.  Ex. 3, ¶ 2. 
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an initial good faith deposit of $5,000,000 to LPNT on September 13, 2019 when the LOI was 

executed. Id., ¶  5.  The LOI also required an additional $5,000,000 deposit upon execution of the 

Asset Purchase Agreement (the “APA”).  Id. 

On December 13, 2019, PHM notified DHEC that Prisma had entered into the LOI and 

PHM planned to purchase LPNT Assets and requested that DHEC review the Proposed 

Transaction and determine that the LPNT Assets would be subject to the COPA Conditions and 

monitored by DHEC.  Ex. 10, pp. 1-2.  PHM provided documents and information in support of 

its request, and, during its review, the Department, requested and obtained additional information 

from PHM.   

After its thorough review, DHEC determined that despite the addition of the LPNT assets, 

the benefits of the COPA would continue to outweigh any potential competitive disadvantages due 

to the loss of competition, and, pursuant to its Decision on February 28, 2020, gave its 

authorization for PHM to  purchase the LPNT assets, subject to the ongoing COPA conditions and 

the additional conditions DHEC added to COPA-97-01.   

GROUNDS FOR CERTIFICATION 

Rule 204(b), SCACR, provides that "[i]n any case which is pending before the Court of 

Appeals, the Supreme Court may ... on motion of any party to the case ... certify the case for review 

by the Supreme Court before it has been determined by the Court of Appeals."  Rule 204(b), 

SCACR, further provides that "[c]ertfication is normally appropriate where the case involves an 

issue of significant public interest or a legal principle of major importance."  See, Rule 204(b), 

SCACR.  Here, there are novel issues of significant public interest and legal principles of major 

importance, as follows: 

 THE ALC SUA SPONTE RAISED AND RULED ON DISPOSITIVE ISSUES NOT 

RAISED BY ANY PARTY TO THE CONTESTED CASE. 
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 LMC ALLEGED THAT REG. 61-31 § 508 IS UNCONSTITUTIONAL FOR 

VAGUENESS. 

 THE ALC’S FINAL ORDERS MISAPPREHEND THE GENERAL ASSEMBLY’S 

INTENT TO ESTABLISH A SOUTH CAROLINA REGULATORY PROGRAM THAT 

ENCOURAGES COOPERATIVE AGREEMENTS BETWEEN HOSPITALS AND THE 

CONDUCT OF BUSINESS UNDER THE COOPERATIVE AGREEMENT WITHOUT 

BEING SUBJECT TO SCRUTINY UNDER AND IMMUNIZED FROM ANTITRUST 

LAW. 

 

ARGUMENT 

I. The Ability of the ALC to Raise and Rule on Issues of Law Sua Sponte Is a Question of 

First Impression and Is of Significant Public Importance and Involves a Legal Principle of Major 

Importance.  PHM has been unable to find a South Carolina case addressing whether an 

administrative judge at the ALC has the authority sua sponte to raise and rule on issues of law.  In 

this administrative case, the ALC based its Order reversing DHEC’s Decision on issues it 

considered sua sponte and did not address, much less give difference to, DHEC’s interpretation of 

the Act it administers.8   

While we have not found cases addressing an administrative tribunal’s statutory authority 

to raise and rule on issues sua sponte, there are many South Carolina cases that have held that it is 

an error of law for a court under the unified judicial system created pursuant to Article V of the 

Constitution of South Carolina sua sponte to raise and rule on issues not presented to it by the 

parties.  Henry v. Chambron, 304 S.C. 351, 404 S.E.2d 518 (Ct. App. 1991).        

While no case law addresses whether an ALC can raise and rule on issues sua sponte, South 

Carolina courts have clearly and consistently held that Article V courts have no such power.  As a 

                                                 
8 The Final Orders never addressed deference to DHEC’s interpretation of the Act. See Exs. 1 and 2. 
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general rule, a trial court cannot consider issues not raised in the pleadings or set forth by evidence 

and tried by consent.   See Henry v. Chambron, 304 S.C. 351, 355, 404 S.E.2d 518, 520 (Ct. App. 

1991) (“The circuit court also erred in finding Chambron violated a restriction requiring 

architectural review of proposed home plans. The alleged violation was not raised by the pleadings, 

nor was it tried by consent.”); see also 15 S.C. Jur. Appeal and Error § 77 (“A trial court cannot 

grant judgment or relief on an issue not raised by the pleadings or evidence.”). 

 In Blackburn and Company, Inc., v. Dudley, 289 S.C. 416, 338 S.E.2d 151 (1986), this 

Court held: 

A plaintiff may not base a complaint upon an express contract and recover upon an 

implied contract or quantum meruit. Phillips Refrigeration Co. v. Commercial  

Credit Co., 256 S.C. 500, 183 S.E.2d 330 (1971). This is a rule of pleading based 

upon the principle that a plaintiff who has pled one theory should not be allowed to 

recover upon another. Hutson v. Stone, 119 S.C. 259, 112 S.E. 39 (1922). A 

defendant is entitled to notice of the type of claim to which he is required to 

respond.  Birlant v. Cleckley, 48 S.C. 298, 26 S.E. 600 (1897). A judgment must be 

in accord with the pleadings of the party in whose favor it is rendered, or it is fatally 

defective. Brockington v. Lynch, 119 S.C. 273, 112 S.E. 94 (1922). 

 

Blackburn, 289 S.C. 415, 417-418, 338 S.E.2d 151, 152-153.  As in Blackburn, PHM had 

no notice of the sua sponte issues raised by the ALC prior to the filing of the Order Denying 

Cross Motions. 

Certainly, if it is an error of law for an Article V court sua sponte to raise and rule on issues, 

absent express statutory authority from the General Assembly, it is an error of law for the ALC to 

do so.  The General Assembly has granted the ALC no such authority. 

The ALC is a creature of statute, and as such “is possessed of only those powers 

expressly conferred or necessarily implied for it to effectively fulfill the duties with which 

it is charged.” Captain's Quarters Motor Inn, Inc. v. S. Carolina Coastal Council, 306 S.C. 

488, 490, 413 S.E.2d 13, 14 (1991).  S.C. Code Ann. § 1-23-500 (2005 & Supp. 2012) is 
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the statutory authority pursuant to which the ALC was created.  “The General Assembly 

has the authority to limit the subject matter jurisdiction of a court it has created; therefore, 

it can prescribe the parameters of the ALC's powers.”  Howard v. S.C. Dep't of Corrections, 

399 S.C. 618, 733 S.E.2d 211 (2012). 

The Clarification Order in this case states “all of the issues that PHM asserts the Court 

raised sua sponte were necessary and vital considerations to the Court’s analysis of the issues 

raised by the parties in their summary judgment motions. Contra Henry v. Chambron, 304 S.C. 

351, 355, 404 S.E.2d 518, 520 (Ct. App. 1991)”.9  Ex. 2, p. 3.  The Clarification Order concludes 

“that all of the issues the Court allegedly raised sua sponte were either directly raised by the parties 

or were necessary derivative legal considerations of the issues raised by the parties.”  Id., p. 4.  At 

no point in the Clarification Order does the ALC either identify what sua sponte issues were 

directly raised by the parties or cite to where in the pleadings before it the issues were raised.  

Finally, the ALC’s Clarification Order does not cite any authority in support of its contention that 

the court can raise and rely on “necessary derivative legal considerations of the issues raised by 

the parties” in reversing an agency decision. 

The Final Orders arises from cross motions for summary judgment filed by PHM and LMC.  

Notably, the ALC denied both summary judgement motions, yet instructed the parties to treat the 

Clarification Order as a final order for purposes of appeal and reversed DHEC’s Decision.  On its 

face, the procedural posture of this appeal confirms the fact that the ALC raised and ruled on sua 

sponte issues, without notice to PHM, LPNT and DHEC, the parties defending the Decision.  

Otherwise, in reversing the Decision, the ALC simply could have granted LMC’s MSJ.  As the 

                                                 
9 Notably, while citing Henry as a contrary holding, the ALC Clarification Order does not cite to a case 

supporting its proposition. 
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ALC states in its Clarification Order:  “Neither party had advocated for the legal interpretation the 

Court ultimately decided was correct, and therefore, the Court denied both parties’ motions for 

summary judgment.  … As a result, there are no further facts or legal arguments to develop and 

the Court’s Order is essentially a final order.”  Ex. 2, p. 2.a. 

 Of the issues the ALC identified as being before it, the Order Denying Cross Motions only 

answered the first part of the issues it identified for PHM and agreed with PHM that the 

“Department has the statutory authority to amend the COPA at issue”10 but failed to address any 

of the other issues the ALC identified for either PHM or LMC as being before it.  Instead, the ALC 

identified and ruled on new issues without notice to the respondents.  See Ex. 1, pp. 5-6. 

 As is readily apparent from a review of the issues before the ALC and the ALC’s summary 

of those issues, the issues are all procedural nature (DHEC’s process and its authority under the 

Act) and not do not go to the merits of DHEC’s decision that the benefits of the transaction 

outweigh the potential disadvantages of the transaction and any necessary diminution in 

competition is reasonably necessary to achieve the benefits. 

Issues raised sua sponte by the ALC. 

A.  The Proposed Transaction is not the Kind of Transaction Regulated by the Act.  The 

Order specifically concludes:    

the Court further concludes because the acquisition of the Assets by PHM does not 

qualify as the kind of transaction that is regulated under the COPA Act, and the 

Assets are not part of the original cooperative agreement underlying the existing 

COPA, the Assets cannot be subsumed into the existing COPA.   

 

Ex. 1, p. 7.  No party challenged PHM’s right to seek an amendment to its existing COPA.  Both 

PHM and DHEC asserted the LPNT Assets could be subsumed into the existing COPA.  LMC 

                                                 
10 The Order found: “Since there appears to be no controversy over the Department’s general authority to 

approve amendments to COPAs, there is no issue for the Court to resolve in this regard.”  Id., p. 7, footnote 5. 
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asserted the LPNT Assets could not be subsumed into the existing COPA because the APA was a 

cooperative agreement that had not been approved by DHEC under the Act.  The Final Order raised 

sup sponte and concluded that since LMC argued the APA required a new COPA, the ALC 

necessarily had to determine whether the APA was a cooperative agreement.  The APA is not a 

cooperative agreement.  The ALC asserted in the Clarification Order that its conclusion that the 

transaction is not regulated under the Act was not decided sua sponte because it “sprang directly 

from its analysis of LMC’s argument on summary judgment.” 

Firstly, having “sprung” from the ALC’s analysis of the LMC argument, the conclusion is 

clearly not part of the LMC argument. 

Secondly, the argument made by LMC is that the APA is a cooperative agreement, not that 

the APA is not a cooperative agreement, not covered by the Act.  The issue raised and decided by 

the ALC [that the APA is not the type transaction covered by the Act] is a quantum leap from 

LMC’s argument about which neither PHM nor DHEC had notice.  As the Supreme Court stated 

in Blackburn, defendants are “entitled to notice of the type of claim to which he is required to 

respond.”  Blackburn, 289 S.C. 415, 417-418, 338 S.E.2d 151, 152-153.   

B.  An Amendment to the Existing COPA is not Appropriate under the Facts of this Case.  

The Order concluded that there is no controversy regarding the Department’s general authority to 

approve amendments to an existing COPA.  However, the Order sua sponte raises the issue of 

whether COPA-97-01 can be amended under the facts of this case—again, not an issue raised or 

argued to the ALC.     

LMC11 contended that the APA constitutes a cooperative agreement and for PHM to 

include the assets under its existing COPA, DHEC must review the APA under the process for 

                                                 
11 Whether one looks at LMC’s Prehearing Statement or its “clarified” SJM, the issue is the same. 
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new cooperative agreements. Nowhere in LMC’s Prehearing Statement or SJM does LMC raise 

the issue that the “facts of this case”12 deprive DHEC of its acknowledged statutory authority to 

allow amendment to an existing COPA. 

C.  The Proposed Transaction Completely Changed the Nature of the JOA.  This is not an 

issue raised by LMC and the Court lacks the authority to raise and rule on it.  In discussing whether 

the LPNT Assets could be subsumed under COPA-97-01 through the APA, the Court found the 

Proposed Transaction would:   

• completely change the nature of the original cooperative agreement; 

• profoundly alter the cooperative agreement between Baptist and Richland; 

• allow PHM13 to engage in the pretense of adding “a few new conditions to regulate 

the inclusion of these distinctly different hospitals into the agreement”;   

• materially changes the underlying justification for COPA approval and provides 

antitrust protection to a single buyer not otherwise having access to COPA protection; and 

• be outside the purposes of the COPA Act.  

Order, p. 10.   Also, the Order concluded: “PHM, thus cannot amend the COPA in the way it seeks 

. . .  because extending the existing COPA’s coverage over the assets through an amendment is 

inappropriate.” Id., p. 12.   

 The ALC’s findings go to the merits of DHEC’s Decision to allow PHM to purchase the 

LPNT Assets.  In other words, whether the benefits of the transaction outweigh the disadvantages 

of the transaction.  As a review of the LMC’s discussion of the issues it raised with particularity 

                                                 
12 The ALC never identifies the “facts” that it contend make the Proposed Transaction not eligible under 

the statute for approval under PHM’s existing COPA. 

13 DHEC, not PHM added the conditions to the COPA as part of its Decision. 
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in its Prehearing Statement demonstrate, LMC only challenged DHEC’s failure to follow the 

regulatory process required by the Act and Regs.  It did not challenge the merits of DHEC’s 

Decision.  This issue was not raised to the ALC. 

D.  COPA 97-01 Only Applies to the Assets Owned by the Sponsoring Organizations when 

COPA-97-01 Was Issued. The Order found that “because … the Assets are not part of the original 

cooperative agreement underlying the existing COPA, the Assets cannot be subsumed into the 

existing COPA.”  Order, p. 7.  This issue was not raised to the ALC.      

E  A Single Entity Operating Pursuant to the Approved JOA Cannot Acquire New Assets 

and Have the New Assets Protected under the Existing COPA.   The Order found:  “But the 

‘cooperative agreement’ cannot be extended to achieve the objective of protecting a single hospital 

entity’s expansion of its operations from antitrust challenges.”  Order, p. 12.  This issue was not 

raised to the ALC.     

F.  The Proposed Transaction Does not Comply with the Purposes of the Act.  This issue 

was not raised to the ALC.14    

As the ALC stated in the Order Denying Cross Motions:  “While the parties grounds for 

summary judgment are somewhat distinct, both PHM’s and LMC’s motions concern whether the 

transaction is this case requires a new COPA application or an amendment to the existing COPA, 

and, if an amendment is sufficient, what kind of review is the Department required to undertake 

when approving an amendment?”  Ex. 1, p. 6.  Clearly, the issues are procedural legal issues under 

the Act and Regs.  The issues do not go to the merits of DHEC’s Decision. 

As a novel legal principle of major importance, this Court should determine, that the ALC 

                                                 
14 In footnote 11 at p. 22 of its SJM (Ex. 12), LMC did state that in interpreting § 508, DHEC should look to 

the COPA legislative findings, but never alleged that the Proposed Transaction does not comply with the Purposes of 

the Act. 
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cannot consider and rule on dispositive issues not raised by the pleadings.15 

II. This Court Should Decide the LMC Allegation that Reg. 61-31 § 508 Is 

Unconstitutional for Vagueness.16 LMC’s Prehearing Statement asserts that Reg. 61-31, § 508 

“fails for vagueness” and must be struck down as exceeding the Department’s powers under the 

COPA Act. Ex. 11, LMC Prehearing Statement, ¶  3, p. 4. Because the ALC is an executive branch 

court, none of LMC’s claims with regard to the validity of Reg. 61-31, § 508 can be decided in 

this forum. See Drummond v. State, 378 S.C. 362, 370, 662 S.E.2d 587, 591 (2008).  This Court 

has been clear that only Article V courts of record have jurisdiction to rule on the constitutionality 

of a state law. 

III. The Application of the Act and Regs. to a COPA Holder’s Ability to Acquire 

Additional Assets and Operate them under an existing COPA Is a Question of First Impression, is 

of Significant Public Importance and Involves a Legal Principle of Major Importance.  This matter 

is of significant public interest as it raises a novel question of law—whether an entity operating 

under an approved cooperative agreement, can purchase health care facilities from another entity, 

and operate the assets under the approved cooperative agreement subject to DHEC’s monitoring 

and regulation and additional COPA conditions, thereby having antitrust immunity.  No court has 

ruled on DHEC’s authority to approve a COPA holder’s purchase of health care assets and operate 

them under the approved cooperative agreement and DHEC’s monitoring and regulation.  The 

Legislature intended that the use of “such [cooperative] agreements should be encouraged.”  

Instead of interpreting the Act so as to encourage the use of cooperative agreements, the Final 

                                                 
15 Obviously, since this matter was decided at summary judgment stage, the question of the issues being 

tried by consent is not before this Court. 

16 After PHM raised this argument in its SJM, in its Cross Motion for Summary Judgment, LMC contended 

that it was raising an “as applied” challenge. 
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Orders interpreted the scope of the Act very restrictively.17  See, S.C. Code Ann. § 44-7-520.   

 As is discussed below in the Motion to Expedite, not only is the PHM acquisition and 

operation of the LPNT Assets important for the overall health of the Midlands Area long term, it 

is of grave public importance for health care services especially during the COVID-19 pandemic 

to have the ability to manage depleted and exhausted health care resources and personnel and 

provide patients access to care. 

This Court should certify the appeal to construe the General Assembly’s stated intent to 

enable South Carolina health care providers more opportunities to moderate increasing health care 

costs, foster improvement in the quality of health care, improve access to health care and enhance 

the likelihood that rural hospitals remain open and rural areas have access to health care.   

MOTION TO EXPEDITE 

1. The Opportunity to Close the Proposed Transaction Will Expire Absent Expedited 

Treatment.  As a condition precedent to closing the Proposed Transaction, PHM, as the buyer, 

must clear certain regulatory reviews to close the transaction, including the review by the Federal 

Trade Commission (“FTC”).  Ex. 9, Ex. B. APA, p. 73. ¶  10.1 (g).    The effectiveness of DHEC’s 

Decision to amend COPA-97-01 to regulate the operation of the LPNT Assets by PHM impacts 

that review.  Absent regulatory clearance, LPNT, at its sole election can, on March 2, 2021, 

terminate the APA.  Id., p. 79, ¶  12.2 (g).  See also, Id., p. 80 ¶ 12.4(a).  If the APA is terminated 

pursuant to ¶ 10.1(g), the $10,000,000 deposit shall be paid to LPNT.  Id., ¶  12.6(b)  PHM should 

not lose $10,000,000 and the Midlands Area health care benefits that DHEC found would arise 

from the Proposed Transaction for lack of a timely decision.      

                                                 
17 The Final Orders’ interpretation of COPA-97-01 is that of a cooperative agreement operating frozen in 

time (1997). 
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2.  The Health Concerns and Problems Arising from COVID-19 Necessitate Expedited 

Treatment.   The need for this transaction, and the need for it to happen sooner rather than later, 

is greatly magnified by the affect the COVID-19 Pandemic has had on the Midlands. Since the 

Department issued its Decision, South Carolina, the United States and the globe have been gripped 

by a pandemic — COVID-19. The Court can take judicial notice that the novel Coronavirus is 

only getting worse in South Carolina and the strain on the Midlands hospitals and patients ability 

to access treatment is only getting worse.   

Patients still have a fear of seeking health care treatment.  But now, even when people 

needing health care overcome their fears of COVID-19, they may not be able to afford care because 

they have lost their jobs and or their healthcare insurance.  PHM’s current charity policy includes 

patients with income levels up to 400% of the federal poverty level (“FPL”).  Currently, 

Providence Health’s charity care is limited to families with income levels only up to 180% of the 

FPL, while Lexington Medical Center’s charity care is limited to families with income levels up 

to 200% of the FPL.18  

TABLE FOR DETERMINATION OF FINANCIAL 

ASSISTANCE 

# of Persons in 

Family 

Income Level Cap 

0-200% 

Income Level Cap 

>200% - Up to 400% 

1 $ 24,980.  $49,960. 

2 $ 33,820.  $ 67,640. 

3 $ 42,660.  $85,320. 

4 $51,500.  $103,000. 

5 $ 60,340.  $ 120,680. 

6 $ 69,180.  $138,360. 

7 $ 78,020.  $156,040. 

8 $ 86,860.  $173,720. 

For each person over 

8 add 

$   8,840. $17,680. 

                                                 
18  https://www.lexmed.com/docs/patients/LexingtonMedical_Financial_Assistance.pdf 
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Allowance to give 100% 76% 

 

As an amended COPA 97-01 Condition, the Decision requires that all of the LPNT acquired 

facilities be subject to the PHM charity care policy such that patients seeking treatment at 

Providence, Providence NE, Kershaw and Fairfield FSED will benefit from the much more 

sustainable charity policy of PHM if the amounts are approved to be included under the existing 

COPA.  Ex. 9, ¶  7.  See, Id., Ex. C, Charity Care Policy. 

The longer the delay, the greater the health care related burden on uninsured, under-insured 

and indigent patients who currently utilize Providence Downtown, Providence NE, Kershaw and 

the Fairfield FSED. Patients might not seek treatment of non-Covid-19 ailments due to 

cost/prevalence of Covid-19, which ultimately ends up in expensive emergency room visits or 

extended, otherwise preventable, costly hospital stays. 

South Carolina has been dealing with the novel coronavirus (“COVID-19”) since at least 

March 13 2020, when Governor McMaster declared the first public emergency.  While the ALC 

dismissed the deleterious effects of COVID-19 on PHM and LPNT and Kershaw hospitals in 

denying the Motion to Expedite below because all hospitals are suffering the effects of COVID-

19, not all hospitals and patients suffer equally.  COVID-19 burdens are especially heavy on safety 

net health care systems and hospitals.  See generally, Affidavit of Michael Bundy, Ex. 13.  PHM 

is the safety net health care provider for the Midlands Area.  The Institute of Medicine (“IOM”) 

has defined a safety net health care provider as one that “who by mandate or mission offer access 

to care regardless of a patient’s ability to pay and whose patient population includes a substantial 

share of uninsured, Medicaid, and other vulnerable patients.” (IOM 2000).   

PHM, like other safety net providers, also typically serves higher acuity patients and 

provides specialty services not provided by the other area hospitals.  Richland provides the level 
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one trauma services, the regional perinatal center, the certified stroke center, among other services, 

that are not provided by other hospitals in the Midlands Area.  As the safety net provider, PHM is 

the health care provider of last resort in the Midlands Area.  Id., ¶  4.   

With the advent of the pandemic, PHM implemented an incident command center.  Id.  The 

incident command center has allowed PHM to respond to the limits of its constraints, beds, staffing 

and equipment availability.  See, Id., ¶  7, 9, 13-17.   In order to keep sufficient staff at Richland, 

Baptist and Parkridge, PHM currently has a total of 84 traveling19 nurses on site with an additional 

48 travelers arriving between December 28, 2020 and January 25, 2021. These travelers are 

assigned to the Emergency Departments, Critical Care, Med/Surg/Telemetry, post-anesthesia  care 

unit (“PACU”), and operating room (“OR”) units across all three campuses.  Travelers are also 

assigned to the intensive recovery program (“IRP”) to float to cover day-to-day shortages across 

the campuses.  Traveling nurse pay rates range from $79.50/hr. to $173/hr. with an average rate of 

$103/hr. and they are escalating.  Id., ¶ 15.   

With the integration of the LPNT Assets, PHM will have the immediate ability to make 

timely decisions, access staffing without having to use travelers (id.,¶  17) and place patients at the 

time of admission without the need to transfer (Id., ¶  12).  This integration will help prevent 

Richland at its Level 1 trauma services from having to go on diversion so frequently.  Id., ¶¶  12 

and 13.    

No one can predict how long the COVID-19 pandemic will last.  The one thing that is 

certain, COVID-19 is not going away soon.     

 

                                                 
19 “Travelers” are defined in paragraph 15 of the Bundy Affidavit. 
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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT 

 
Lexington County Health Services  ) Docket No. 20-ALJ-07-0108-CC 
District Inc., d/b/a Lexington Medical ) 
Center,      ) 
      ) 
   Petitioner,  ) 
      )         ORDER DENYING 
         vs.    )     CROSS-MOTIONS FOR 
      )   SUMMARY JUDGMENT 
South Carolina Department of Health and ) 
Environmental Control, Prisma Health- ) 
Midlands, Providence Hospital, LLC  ) 
d/b/a Providence Health, Providence  Health ) 
Northeast, Providence Health Fairfield, ) 
and Kershaw Hospital, LLC d/b/a  ) 
KershawHealth Medical Center,  ) 
      ) 
   Respondents.  ) 
____________________________________) 
 
 This matter is before the South Carolina Administrative Law Court (ALC or Court) 

pursuant to cross motions for summary judgment filed by Prisma Health Midlands (PHM) and 

Lexington County Health Services District Inc., d/b/a Lexington Medical Center (LMC).  PHM 

filed its Motion for Summary Judgment on August 28, 2020.  On September 14, 2020, LMC filed 

a Response in Opposition to PHM’s motion and its own Motion for Summary Judgment.  On 

September 17, 2020, the South Carolina Department of Health and Environmental Control 

(Department or DHEC) filed a Response in Support of PHM’s Motion for Summary Judgment.  

Based upon a thorough review of the Motions and the parties’ filings, I conclude both parties’ 

motions should be denied. 

BACKGROUND 

 On or about October 23, 1996, Baptist Healthcare System of South Carolina, Inc., (Baptist 

Hospital) and Richland Memorial Hospital submitted an Application for a Certificate of Public 

November 2, 2020 
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Advantage (COPA)1 to serve the Midlands service area2 of South Carolina.  Pursuant to the 

cooperative agreement for which the COPA was sought, Baptist Hospital and Richland Memorial 

Hospital would enter into a joint operating agreement to create a locally controlled non-profit 

health care system.  The purpose of the joint operating agreement was to “allow the hospitals to 

continue their charitable missions during an era of fiscal restraints and to produce significant 

benefits for the community that could not be achieved by the hospitals if they were to remain 

separate.”  The summary of the project in the Application included a number of “assurances” 

regarding the well-being of the community, including an assurance that “[c]ompetition from 

Lexington and Columbia/HCA hospitals, as well as from other hospitals in the System’s core 

service area, will help to ensure that the hospitals continue to be efficient, low-cost, high quality 

hospitals.” 

 Notice of the Application was published in the State Register, and LMC participated in the 

COPA review process as an affected person.  The South Carolina Attorney General (Attorney 

General) also participated in the review process.  On May 8, 1997, the Department notified Baptist 

Hospital and Richland Memorial Hospital by letter that it had decided to issue a COPA to the BR 

Health System, Inc. for the incorporation of a nonprofit entity to operate the hospital of the 

Sponsoring Organizations as a single unit, the Sponsoring Organizations being: (1) Baptist 

Healthcare System of South Carolina, Inc, Columbia and Easily, South Carolina and (2) Richland 

Memorial Hospital, Columbia, South Carolina.  On October 6, 1997, pursuant to an order of this 

Court, DHEC issued Certificate of Public Advantage (COPA-97-01) to BR Health System, Inc. 

(BR Health), the non-profit entity incorporated to operate the hospitals as a single entity.  The 

COPA included twenty-five conditions with which BR Health was required to comply.  BR Health 

later changed its name to Palmetto Health Alliance/Palmetto Health.  The original COPA was 

amended in 2003 to remove some conditions after Palmetto Health had fulfilled some of its 

obligations under the original conditions of the COPA. 

 
1  A certificate of public advantage is “the formal approval, including any conditions or modifications, by the 
Department [of Health and Environmental Control] of a contract, business or financial arrangement, or other activities 
or practices between two or more health providers, health providers networks, or health care purchasers that might be 
construed to be violations of state of [sic] federal laws.” S.C. Code Ann. Regs. 61-31 § 102(2) (2012). 
2  The Midlands service area includes the following counties: Fairfield, Kershaw, Lexington, Newberry, 
Orangeburg, Richland, and Sumter. 
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 In late 2017, Palmetto Health and Upstate Affiliate Organization d/b/a Greenville Health 

System (GHS) entered into an affiliation agreement to form Prisma Health (Prisma), a non-profit 

South Carolina Corporation.  Prior to closing the transaction, Palmetto Health and GHS contacted 

the Department to determine whether the affiliation between the two health systems implicated 

COPA-97-01.  DHEC determined the COPA was not implicated, and it remained in place with 

Palmetto Health.  After Prisma Health was formed, Palmetto Health changed its name to Prisma 

Health–Midlands (PHM). 

 In 2019, Prisma and LifePoint Health entered negotiations for Prisma to purchase three of 

its South Carolina hospitals and a freestanding emergency department (FSED): Providence 

Downtown, Providence Northeast, Kershaw Health, and Fairfield County FSED (collectively “the 

Assets”).  On September 13, 2019, Prisma and LifePoint Health entered into a Letter of Intent 

(LOI) for Prisma or one of its affiliates to purchase the Assets.  Prisma made an initial good faith 

deposit of $5 million on September 13, 2019, when the LOI was executed.  The LOI also provided 

for an addition $5 million deposit upon execution of an Asset Purchase Agreement (Agreement).  

PHM was eventually designated as the Prisma affiliate that would purchase the Assets. 

 On December 13, 2019, before executing the Agreement, PHM notified the Department 

that it intended to acquire the Assets and requested the Department to approve the acquisition of 

the Assets, amend the COPA to include the Assets under the existing COPA, and make such 

modifications to the COPA as it deemed necessary.  The letter included PHM’s analysis of how 

acquiring the Assets would integrate with the COPA and benefit the community.  The exact 

submissions PHM made to the Department are not entirely clear but PHM did not submit an 

application to the Department for a new COPA.  The Department determined PHM’s request might 

materially impact the benefits or disadvantages to the community to be served and, therefore, the 

Department further determined PHM’s request to extend the COPA to the cover the Assets 

required “another review” under section 508 of Regulation 61-31 (§ 508). 

 Thereafter, on February 20, 2020, the Department contacted the Attorney General to 

request an opinion on how “another review”  under § 508 should be interpreted.  In its request to 

the Attorney General, the Department put forth its own interpretation—that it is within the 

Department’s “discretion to conduct the review it deems appropriate based on the facts and 

circumstances involved including, but not limited to, the significance of the proposed change, and 

any exigent circumstances as found by DHEC or as represented to DHEC by the parties to the 
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cooperative agreement.”  In a response dated February 25, 2020, the Attorney General opined the 

Department’s interpretation “would likely be given considerable deference by the courts as a 

reasonable interpretation.”  Op. S.C. Atty’ Gen., 2020 WL 1068931 (Feb. 25, 2020).  As a result 

of the information it received from PHM, the Department determined to conduct its review of the 

proposed transaction pursuant to § 508 without public notice, public comment, or a hearing.  In 

particular, the Department acknowledges PHM represented to it that LifePoint Health would not 

consummate the sale if the Department publicly noticed the transaction and thereafter conducted 

a review.  PHM provided the Department with information regarding potential consequences 

should the transaction not be completed, like staff layoffs and reduced safety net services.  The 

Department found these representations persuasive and determined not to have a public review. 

 In a letter dated February 28, 2020, the Department stated that “[a]s a result of [our] review, 

and having given substantial consideration to all information provided by PHM to the Department 

regarding the proposed transaction, the Department has determined that the ongoing conditions of 

the COPA shall be amended as follows to provide for the addition of the [LifePoint Health] assets.”  

On March 2, 2020, the Agreement was executed.  Pursuant to the Agreement, the acquisition is 

required to close on or before one year from the date the Agreement was executed, or March 2, 

2021.  PHM will be the sole owner of the Assets once the transaction is closed. 

 On March 13, 2020, LMC requested a final review conference before the Department’s 

Board (Board).3  Thereafter, on March 27, 2020, the Department published notice of the amended 

COPA in the State Register.  On April 21, 2020, the Board refused to hold a final review 

conference and the staff decision became the final agency decision.  On May 14, 2020, LMC filed 

a request for contested case with this Court. 

DISCUSSION 

 The parties moved for summary judgment pursuant to Rule 68 of the Rules of Procedure 

for the Administrative Law Court (SCALC Rules) and Rule 56 of the South Carolina Rules of 

Civil Procedure (SCRCP).  SCALC Rule 68 allows the South Carolina Rules of Civil Procedure 

to be applied in contested cases at the discretion of the presiding judge.  Rule 56(c), SCRCP, 

provides a motion for summary judgment shall be granted “if the pleadings, depositions, answers 

 
3  Because there was no public notice of the request for the amended COPA, it is unclear how LMC became aware 
of the request and the transaction. 
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to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter 

of law.” Rule 56(c), SCRCP.  “Where cross motions for summary judgment are filed, the parties 

concede the issue before us should be decided as a matter of law.” Wiegand v. U.S. Auto. Ass'n, 

391 S.C. 159, 163, 705 S.E.2d 432, 434 (2011); see also Alltel Commc'ns, Inc. v. S.C. Dep't of 

Revenue, 399 S.C. 313, 319 n.2, 731 S.E.2d 869, 872 n.2 (2012) (“[T]he parties filed cross motions 

for summary judgment, thereby indicating the parties’ belief that further development of the facts 

was unnecessary.”). 

 “In determining whether any triable issues of fact exist, the court must view the evidence 

and all reasonable inferences that may be drawn from the evidence in the light most favorable to 

the non-moving party.”  Brockbank v. Best Capital Corp., 341 S.C. 372, 378–79, 534 S.E.2d 688, 

692 (2000).  “[I]n cases applying the preponderance of the evidence burden of proof, the non-

moving party is only required to submit a mere scintilla of evidence in order to withstand a motion 

for summary judgment.”  Hancock v. Mid-S. Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803 

(2009).  “[B]ecause summary judgment is a drastic remedy, it should be cautiously invoked to 

ensure a litigant is not improperly deprived of a trial on disputed factual issues.”  Lord v. D & J 

Enterprises, Inc., 407 S.C. 544, 553, 757 S.E.2d 695, 699 (2014).  “Summary judgment is not 

appropriate where further inquiry into the facts is desirable to clarify the application of the law.”  

Rothrock v. Copeland, 305 S.C. 402, 405, 409 S.E.2d 366, 368 (1991).  Moreover, “[s]ummary 

judgment should not be granted even when there is no dispute as to evidentiary facts if there is 

dispute as to the conclusion to be drawn from those facts.”  Brockbank v. Best Capital Corp., 341 

S.C. 372, 378, 534 S.E.2d 688, 692 (2000). 

 Here, PHM moves for summary judgment on the following three grounds: 

1. The Department has the statutory authority to amend the COPA at issue and to 
determine if and what type of review is appropriate for an amendment; 

2. The ALC does not have the authority to rule on LMC’s allegation that 
Regulation 61-31, section 508, is void for vagueness;4 and 

3. The Department, in exercising its authority to amend the COPA, is not required 
to follow the provisions of Regulation 61-31 that are applicable to new 
applications. 

 
4  This appears to be an anticipated response to LMC’s motion for summary judgment rather than a ground for 
summary judgment for PHM. 
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PHM asserts these three grounds constitute issues of law for which there are no relevant material 

facts in dispute. 

 LMC moves for summary judgment on the following three grounds: 

1. The proposed sale/transaction requires a new application under section 44-7-
530 of the South Carolina Code and Chapters 2, 3, and 4 of Regulation 61-31, 
and the Department lacks the authority to circumvent a new application; 

2. The Department’s Interpretation of the phrase “another review” in Regulation 
61-31, section 508, is arbitrary, capricious, and manifestly contrary to the law; 
and 

3. As-applied, Regulation 61-31, section 508, is void for vagueness. 
 While the parties’ grounds for summary judgment are somewhat distinct, both PHM’s and 

LMC’s motions concern whether the transaction in this case requires a new COPA application or 

an amendment to the existing COPA, and, if an amendment is sufficient, what kind of review is 

the Department required to undertake when approving an amendment? 

New Application or Amendment? 

 LMC submits that, as a matter of law, PHM and LifePoint Health must submit a new COPA 

application as provided by section 44-7-530 of the South Carolina Code in order to allow for 

review of the proposed transaction as set forth in sections 44-7-540 to 560 of the COPA Act and 

Chapters 2, 3 and 4 of Regulation 61-31, and that DHEC lacks the authority to circumvent that 

process by way of additional conditions to COPA-97-01.  LMC argues the transaction at issue, as 

represented by the Agreement, fits squarely within the definition of a cooperative agreement that 

must be approved before a COPA can be issued.  In the alternative, LMC argues that even if the 

Assets can be added to the COPA through an amendment, the review process required by § 508 

for substantial changes requires the same or substantially similar review to that which is conducted 

for a new application. 

 PHM argues that a new application is not necessary in these circumstances because the 

Agreement underlying the transaction does not qualify as a new cooperative agreement.  PHM also 

argued at the summary judgment hearing that it is not requesting an amendment to the COPA, but, 

rather, it is requesting the Assets to be approved and subsumed into the COPA once the COPA 

holder, PHM, becomes the owner of the Assets.  Further, PHM argues that the Department, in 

exercising its authority to amend the COPA pursuant to § 508, is not required to follow sections 
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540 to 560 of the COPA Act and Chapters 2, 3 and 4 of Regulation 61-31.5  PHM submits that the 

Department has broad discretionary authority to determine what kind of review it undertakes for a 

substantial amendment on a case by case basis. 

 For the reasons below, the Court concludes the Agreement underlying the transaction does 

not qualify as a cooperative agreement requiring a new application.  However, the Court further 

concludes because the acquisition of the Assets by PHM does not qualify as the kind of transaction 

that is regulated under the COPA Act, and the Assets are not part of the original cooperative 

agreement underlying the existing COPA, the Assets cannot be subsumed into the existing COPA. 

Purpose of COPA Act 

 In resolving these motions and interpreting the COPA Act, it is important to consider the 

purpose of the COPA Act.  The purpose of the COPA Act is to encourage providers to cooperate 

when it will benefit the public by giving antitrust prosecutorial immunity to the providers. 

 In enacting the COPA legislation, the General Assembly found: 

(1) that the cost of improved health technology and scientific methods contributes 
significantly to the increasing cost of health care; 
(2) that cooperative agreements among hospitals, health care purchasers, and 
other health care providers would foster improvements in the quality of health care 
for South Carolinians, moderate cost increases, improve access to needed services 
in rural areas, and enhance the likelihood that rural hospitals can remain open; 

 
5  In its summary judgment motion, PHM argues the Department has the statutory authority to amend COPAs.  PHM 
cites to §309 and § 508 of Regulation 61-31 for the Department’s authority to modify a COPA like the one at issue.  
In response, LMC asserts PHM misapprehended the issue it raised in this case, which is better described as whether 
the Department “can approve a proposed transaction between Prisma Health/PHM and LifePoint Health by way of 
‘amendment’ to the COPA issued 23 years ago, rather than requiring Prisma Health/PHM and LifePoint Health to 
engage in the process set forth in the COPA Act and Regulation 61-31 to receive a COPA, starting with the submission 
of an application.”  LMC further argues that to the extent PHM’s Motion seeks judgment as a matter of law that the 
Department, generally, has the authority to approve, monitor, and regulate an amendment to the COPA at issue, the 
Motion should be denied because the function of the court is not to give opinions on abstract matters but to decide 
actual controversies.  In other words, LMC argues the Department’s general authority to amend a COPA or amend 
this COPA is not at issue; rather, the specific issue in this case is whether an amendment is appropriate under the facts 
of this case. 
 Since there appears to be no controversy over the Department’s general authority to approve amendments to 
COPAs, there is no issue for the Court to resolve in this regard.  See Byrd v. Irmo High Sch., 321 S.C. 426, 430, 468 
S.E.2d 861, 864 (1996) (“Before any action can be maintained, there must exist a justiciable controversy.”); Sloan v. 
Friends of Hunley, Inc., 369 S.C. 20, 25, 630 S.E.2d 474, 477 (2006) (“A justiciable controversy exists when there is 
a real and substantial controversy which is appropriate for judicial determination, as distinguished from a dispute that 
is contingent, hypothetical, or abstract.”).  Accordingly, it is not necessary to address this issue on summary judgment.  
See id. 
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(3) that federal and state antitrust laws may prohibit or discourage cooperative 
agreements that are beneficial to South Carolinians and that such agreements 
should be encouraged; and 
(4) that competition as currently mandated by federal and state antitrust laws should 
be supplanted by a regulatory program to permit and encourage cooperative 
agreements between hospitals, health care purchasers, or other health care 
providers when the benefits outweigh the disadvantages caused by their 
potential adverse effects on competition. 

S.C. Code Ann. § 44-7-505 (2018) (emphasis added).  With these findings in mind, the General 

Assembly set forth that the intent of the COPA Act is “to require the State to provide . . . regulation, 

and control over approved cooperative agreements through the department and the Attorney 

General,” and based upon that “regulation, and control of cooperative agreements” healthcare 

providers are provided immunity “from civil liability and criminal prosecution under federal or 

state antitrust laws.” S.C. Code Ann. § 44-7-520(A) (2018).  Section 44-7-560(A) further provides 

“[t]he department shall issue a certificate of public advantage for a cooperative agreement.”  

Therefore, the underlying document from which the grant of immunity springs is the “cooperative 

agreement.” and thus a COPA cannot be issued without a cooperative agreement to support it.6  

 Accordingly, we must determine whether the transaction at issue represents a “cooperative 

agreement,” an amendment to an existing cooperative agreement, or neither. 

Cooperative Agreement 

 The COPA Act defines “cooperative agreement” as follows: 

an agreement between two health providers, health provider networks, or 
purchasers or among more than two health care providers, health provider 
networks, or purchasers for the sharing, allocation, or referral of patients or the 
sharing or allocation of personnel, instructional programs, support services and 
facilities, medical, diagnostic or laboratory facilities, procedures, equipment, or 
other health care services traditionally offered by health care facilities or other 
health care providers or the acquisition or merger of assets among or by two or 
more health providers, health provider networks, or health care purchasers, 

 
6  See also, § 44-7-520(B) (“A health care provider, health provider network, or health care purchaser may negotiate, 
enter into, and conduct business pursuant to a cooperative agreement without being subject to damages, liability, or 
scrutiny under any state antitrust law.”); § 44-7-530 (“Parties to a cooperative agreement may apply to the department 
for a certificate of public advantage.”); § 44-7-560(A) (“The department shall issue a certificate of public advantage 
for a cooperative agreement if it determines that . . . .”); § 44-7-570(A) (“The department shall actively monitor and 
regulate agreements approved under this article and may request information whenever necessary to ensure that the 
agreements remain in compliance with the conditions of approval.”); § 44-7-580 (The department shall maintain on 
file all cooperative agreements for which certificates of public advantage remain in effect.”). 
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provided the agreement does not involve price-fixing or predatory pricing or illegal 
tying arrangements. 

S.C. Code Ann. § 44-7-510 (2018) (emphasis added).  Significantly, this case does not involve a 

merger between hospitals systems but rather an acquisition by PHM.  Based upon the plain 

language of the statute, a cooperative agreement can exist for “the acquisition . . . of assets among 

or by two or more health providers.”  Id. (emphasis added); see Hodges v. Rainey, 341 S.C. 79, 

85, 533 S.E.2d 578, 581 (2000) (“Under the plain meaning rule, it is not the court's place to change 

the meaning of a clear and unambiguous statute.”).  Therefore, in order for an acquisition to qualify 

as a cooperative agreement, two or more healthcare providers must acquire assets; one healthcare 

provider purchasing assets does not qualify.  § 44-7-510.  Stated otherwise, a single purchaser does 

not fall within the unambiguous language defining a “cooperative agreement” as an acquisition of 

assets by two or more or a group.   

 Notably, although it conducted another review in this matter, the Department’s 

interpretation is consistent with the statute’s clear exclusion of a single-buyer acquisition from 

qualifying as a cooperative agreement under the COPA Act.  Specifically, the Department asserts 

this is a “simple sale or transfer of assets from one entity, LifePoint, to another entity, PHM” and 

“[t]his is not an acquisition of assets among or by two or more health care providers.”  The 

Department further explains that, unlike the transaction that formed PHM and produced the 

original COPA (joint operating agreement between Baptist Hospital and Richland Memorial 

Hospital), the parties to the Agreement will not have a continuing cooperative agreement or 

relationship after the sale is complete. 

 Under the undisputed facts before the Court, Richland Memorial Hospital and Baptist 

Hospital are not themselves acquiring the Assets.  If Richland Memorial Hospital and Baptist 

Hospital, in their individual legal capacities, if they still exist, decided to cooperate in the purchase 

of the Assets, then the agreement memorializing this transaction may qualify as a cooperative 

agreement because “two or more” healthcare providers would be purchasing the Assets.  See § 44-

7-510.  However, as PHM has repeatedly stated, it is acting in its capacity as a single entity in 

acquiring the Assets.  Therefore, the Court must view this transaction as the acquisition of assets 
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by a single buyer.  Similarly, even though Prisma has been involved during negotiations 

surrounding the transaction, Prisma is not the party who will actually purchase the Assets.7 

 Since, this is an acquisition involves only one buyer, it does not qualify as a cooperative 

agreement under the COPA Act. See § 44-7-510.  And because this transaction cannot qualify as 

a cooperative agreement, it does not qualify for a COPA.  Moreover, it is evident a transaction that 

does not qualify for a COPA does not require a new application for a COPA.  Accordingly, I 

conclude the parties’ Agreement underlying the transaction does require a new application or a 

new COPA because it does not qualify as a cooperative agreement to begin with.  Therefore, I 

deny LMC’s Motion for Summary Judgment to the extent LMC asks this Court to find as a matter 

of law that the addition of the Assets requires a new COPA application. 

Amendment 

 Additionally, the Court finds PHM cannot use an amendment8 to subsume the Assets it 

purchased into the Richland Memorial Hospital and Baptist Hospital COPA.  Notably, the COPA 

sanctioned the cooperative agreement between Richland Memorial Hospital and Baptist Hospital 

to merge their assets and operate jointly as a single entity.  PHM’s amendment would add assets 

which are part of a distinctly different hospital system and therefore completely change the nature 

of the original cooperative agreement.  Yet, PHM seeks to avoid the appearance of profoundly 

altering the “cooperative agreement” between Baptist Hospital and Richland Memorial Hospital 

under the pretense it is simply adding a few new conditions to regulate the inclusion of these 

distinctly different hospitals into the agreement.  More importantly, the amendment not only 

materially changes the underlying justification for the COPA’s approval, but it would provide anti-

trust protection to a single buyer that would not have access to COPA protections.  The addition 

of the new hospital system into the Richland Memorial Hospital and Baptist Hospital COPA, when 

Richland Memorial Hospital and Baptist Hospital still maintain a legal existence, is thus outside 

the scope of the COPA law’s purposes. 

 
7  LMC has argued there is a genuine issue of material fact as to who is purchasing the Assets; however, I find it is 
clear that PHM will be the sole owner of the Assets at the conclusion of the transaction and PHM has further asserted 
it is a single entity on numerous occasions in this litigation. 
8 At the hearing, PHM argued that it was not amending the COPA but simply requesting that conditions be added 
to the COPA to accommodate the purchase of the Assets.  It is beyond this Court's ability to understand how the 
changes to the conditions of a COPA as a result of acquiring several hospitals is not an amendment to the COPA. 
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 This conclusion is supported by § 309 of Regulation 61-31.  While § 309 is listed under 

the regulatory provisions providing for “Disposition of Application,” its provisions reflect the 

purpose of the COPA Act.  Indeed, as set forth by the South Carolina Supreme Court in CFRE, 

LLC v. Greenville County Assessor, a statute 

must be read as a whole and sections which are part of the same general statutory 
law must be construed together and each one given effect.  We therefore should not 
concentrate on isolated phrases within the statute.  Instead, we read the statute as a 
whole and in a manner consonant and in harmony with its purpose. 

395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011) (citations and quotation marks omitted); see also 

Murphy v. S.C. Dep't of Health & Envtl. Control, 396 S.C. 633, 723 S.E.2d 191 (2012) 

(“Regulations are interpreted using the same rules of construction as statutes.”). 

 Section 309 provides that a COPA “if issued, is only valid for the project described in the 

application including parties involved, services to be offered, mergers or consolidations approved, 

or other factors as set forth in the application, except as it may be modified in accordance with 

these regulations.” S.C. Code Ann. Regs. 61-31 § 309.  Although § 309 allows modifications, 

adding the Assets would not merely be a modification to the original terms of the cooperative 

agreement that was approved, it would completely change the Richland Memorial Hospital and 

Baptist Hospital “project.”  Specifically, PHM is not requesting to amend the way Richland 

Memorial Hospital and Baptist Hospital cooperate together under the COPA; rather, PHM desires 

to take assets it will acquire independently and make them subject to a COPA by which it was 

created.  This is not a “change” to the agreement as contemplated by § 508 because PHM is not 

changing the cooperative agreement between Richland Memorial Hospital and Baptist Hospital. 

Reg. 61-31 § 508 (“If an applicant amends, alters, or otherwise changes the agreement after receipt 

of a Certificate of Public Advantage, the Department will decide whether or not the amendment is 

substantial and thereby requires another review.”).  PHM is acquiring the assets of a competitor 

who is being removed from the market but with whom no cooperative agreement was negotiated 

or established. 

 Moreover, not every change in circumstances should be sanctioned by an amendment or 

modification to a COPA as evidenced by section 308 of Regulation 61-31 (§ 308).  Section 308 

provides that certain changes to a COPA during the application process “constitute a new 

application.”  The application process is the time during which it would be easiest to accommodate 

an amendment.  Yet, section 308 requires a new application under certain circumstances.  It is 
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therefore logical that certain changes requested after the COPA is issued would also rise to the 

level of requiring a new application or fall outside the scope of the original project.  A change that 

falls outside the scope of an existing COPA is more evident when, as is the case here, the change 

is not requested by the parties to the cooperative agreement underlying the COPA.  PHM, thus 

cannot amend the COPA in the way it seeks.  Indeed, to find otherwise, would allow PHM to claim 

its acquisition of practically any assets fits within the spirit of the COPA between Richland 

Memorial Hospital and Baptist Hospital. 

 In sum, PHM seeks to add assets under the COPA’s coverage that are outside the scope of 

the existing COPA and for which the transaction does not qualify for a new cooperative 

agreement/COPA.  In coming to this conclusion, I disagree with the implication that PHM’s 

“holding” of the COPA elevates its authority, particularly as a party, in seeking a modification of 

the COPA.  Rather, the COPA was simply an approval by the Department of a joint operating 

agreement of two parties—Richland Memorial Hospital and Baptist Hospital—who still have a 

technical legal existence.  The Department’s approval offers protection for hospitals based upon 

their cooperation with each other.  But the “cooperative agreement” cannot be extended to achieve 

the objective of protecting a single hospital entity’s expansion of its operations from antitrust 

challenges. 

  Accordingly, I deny PHM’s Motion for Summary Judgment to the extent it asks the Court 

to conclude as a matter of law that the Assets can be covered by the existing COPA through an 

amendment or additional conditions, or otherwise subsumed under the existing COPA. 

Conclusion 

 I conclude as a matter of law that PHM’s acquisition of the Assets does not qualify for a 

new COPA and the Assets cannot be brought under the existing COPA.  Because I find neither 

parties’ interpretation of the law to be correct, neither party is entitled to summary judgment and 

the motions must be denied.  See Rule 56(c), SCRCP (providing summary judgment shall be 

granted “if the pleadings, depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to a judgment as a matter of law”).  Furthermore, because extending the 

existing COPA’s coverage over the Assets through an amendment is inappropriate, I do not reach 

whether the Department’s interpretation and application of “another review” under §508 is correct 
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as a matter of law.  I also decline to engage in an analysis of “another review” that would merely 

be an exercise in dicta. 

ORDER 

 IT IS THEREFORE ORDERED that PHM’s Motion for Summary Judgment is 

DENIED. 

 IT IS FURTHER ORDERED that LMC’s Motion for Summary Judgment is DENIED. 

 AND IT IS SO ORDERED. 

 
      ___________________________________ 
      Ralph King Anderson, III 
      Chief Administrative Law Judge 
 
November 2, 2020 
Columbia, South Carolina 
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 I, Stephanie Perez, hereby certify that I have this date served this Order upon all parties to 

this cause by depositing a copy hereof in the United States mail, postage paid, or by electronic 

mail, to the address provided by the party(ies) and/or their attorney(s). 

 
____________________________________________ 

        Stephanie Perez 
      Judicial Law Clerk 
 
November 2, 2020 
Columbia, South Carolina 
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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT 

 
Lexington County Health Services  ) Docket No. 20-ALJ-07-0108-CC 
District Inc., d/b/a Lexington Medical  ) 
Center,      ) 
      ) 
   Petitioner,  ) 
      )     ORDER ON 
         vs.    )    MOTION TO CLARIFY 
      )         AND 
South Carolina Department of Health and ) MOTIONS TO RECONSIDER 
Environmental Control, Prisma Health- ) 
Midlands, Providence Hospital, LLC  ) 
d/b/a Providence Health, Providence  Health ) 
Northeast, Providence Health Fairfield, ) 
and Kershaw Hospital, LLC d/b/a  ) 
KershawHealth Medical Center,  ) 
      ) 
   Respondents.  ) 
____________________________________) 
 

This matter is before the South Carolina Administrative Law Court (ALC or Court) 

pursuant to a Motion to Clarify and a Motion to Reconsider filed by Prisma Health-Midlands 

(PHM) on November 12, 2020, and a Motion to Reconsider filed by Respondents Providence 

Hospital, LLC d/b/a Providence Health, Providence  Health Northeast, Providence Health 

Fairfield, and Kershaw Hospital, LLC d/b/a KershawHealth Medical Center (collectively 

“Providence”) on November 12, 2020.  Lexington County Health Services District Inc., d/b/a 

Lexington Medical Center (LMC) filed a Response to the motions on November 23, 2020.  The 

motions request the Court to clarify or reconsider its Order Denying Cross-Motions for Summary 

Judgment (Order) issued on November 2, 2020. 

DISCUSSION 

Motion to Clarify 

 PHM requests this Court clarify its Order to state whether it is a final decision from which 

PHM can appeal.  PHM notes that the Court’s decision effectively ends the case.  Similarly, 

Providence’s Motion to Reconsider alleges the Order failed to acknowledge that the Court’s 

conclusions of law had the effect of ending the contested case review by the Court.  Providence 

contends that based on the Court’s Order, there are no further facts to be determined, issues to be 

December 7, 2020
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decided, or actions to be taken before the ALC and the Court should clarify the effect of its Order 

is to overturn the Department’s decision and to end the case so the parties can move forward with 

an appeal.  LMC has no objection to Providence’s request for clarification regarding the impact of 

the Order on the pending contested case and whether it voids the Department’s amendment of the 

conditions of COPA-97-01. 

 In response to the parties’ requests, the Court now clarifies the effect of its Order.  In this 

matter, PHM seeks to purchase Providence’s assets and bring them within the coverage of its 

existing COPA, COPA-97-01.  The Department reviewed the transaction and determined 

Providence’s assets could be included under the COPA by amending it to add additional 

conditions.  LMC contested the Department’s decision to amend the COPA to include 

Providence’s assets under its coverage.  LMC and PHM both filed motions for summary judgment.  

As a result of this Court’s legal analysis of the parties’ summary judgment motions, the Court 

determined as a matter of law that PHM’s acquisition of the Providence assets did not qualify for 

a new COPA and the assets could not be brought under the existing COPA through an amendment.  

Neither party had advocated for the legal interpretation the Court ultimately decided was correct, 

and therefore, the Court denied both parties’ motions for summary judgment.  Nevertheless, the 

ultimate effect of the Court’s interpretation of the law nullified the Department’s decision to amend 

and/or add additional conditions to the COPA to allow the Providence assets to be covered under 

it.  As a result, there are no further facts or legal arguments to develop and the Court’s Order is 

essentially a final order. See Charlotte-Mecklenburg Hosp. Auth. v. S.C. Dep't of Health & Envtl. 

Control, 387 S.C. 265, 267, 692 S.E.2d 894, 895 (2010) (“A final judgment disposes of the whole 

subject matter of the action or terminates the particular proceeding or action, leaving nothing to be 

done but to enforce by execution what has been determined.”). 

PHM Motion to Reconsider 

 PHM filed its Motion to Reconsider pursuant to Rule 29(D) of the Rules of Procedure for 

the Administrative Law Court (SCALC Rules) and Rule 59(e) of the South Carolina Rules of Civil 

Procedure (SCRCP).  SCALC Rule 29(D) provides, in part, that a party “may move for 

reconsideration of a final decision of an administrative law judge in a contested case to alter or 

amend the final decision.”  Generally, an order denying summary judgment is an interlocutory 

order, and not a final order, making a motion for reconsideration procedurally inappropriate.  Pitts 

v. Jackson Nat. Life Ins. Co., 352 S.C. 319, 338, 574 S.E.2d 502, 511 (Ct. App. 2002) (“Generally, 
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the denial of a motion for summary judgment is not immediately appealable.”).  However, because 

the Court has clarified that the effect of its Order is to end the case, like a final order, the Court 

will consider the parties’ motions to reconsider.  See Charlotte-Mecklenburg Hosp. Auth., 387 S.C. 

at 267, 692 S.E.2d at 895 (“A final judgment disposes of the whole subject matter of the action or 

terminates the particular proceeding or action, leaving nothing to be done but to enforce by 

execution what has been determined.”); S.C. Code Ann. § 1-23-610(A)(1) (Supp. 2019) (“For 

judicial review of a final decision of an administrative law judge, a notice of appeal by an 

aggrieved party must be served and filed with the court of appeals as provided in the South 

Carolina Appellate Court Rules in civil cases and served on the opposing party and the 

Administrative Law Court not more than thirty days after the party receives the final decision and 

order of the administrative law judge.” (emphasis added)). 

Sua Sponte Argument 

 In its Motion to Reconsider, PHM argues the Court improperly raised and ruled upon issues 

sua sponte that PHM had neither notice nor opportunity to address, which is an error of law.  

Specifically, PHM requests the Court reconsider, alter, and amend its Order by striking the 

following findings and conclusions from its Order because they were raised sua sponte by the 

Court: 

• The Court sua sponte raised the issue that the proposed transaction is not the kind of 
transaction regulated by the COPA Act. 

• The Court sua sponte raised the issue and concluded that the specific issue in this case is 
whether an amendment to the existing COPA is appropriate under the facts of this case. 

• The Court sua sponte raised the issue that the proposed transaction completely changed the 
nature of the original cooperative agreement. 

• The Court sua sponte raised the issue that the existing COPA is only applicable to the assets 
owned by the sponsoring organizations when the COPA was issued. 

• The Court sua sponte raised the issue that a single hospital operating pursuant to a COPA 
approved joint operating agreement cannot acquire new assets and have the new assets 
protected under the existing COPA. 

• The Court sua sponte raised the issue that the proposed transaction did not comply with 
the purposes of the COPA Act. 

 All of these issues that PHM asserts the Court raised sua sponte were necessary and vital 

considerations to the Court’s analysis of the issues raised by the parties in their summary judgment 

motions.  Contra Henry v. Chambron, 304 S.C. 351, 355, 404 S.E.2d 518, 520 (Ct. App. 1991) 
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(“The circuit court also erred in finding Chambron violated a restriction requiring architectural 

review of proposed home plans.  The alleged violation was not raised by the pleadings, nor was it 

tried by consent.”).  For example, in its motion for summary judgment, LMC argued the proposed 

transaction required a new COPA application.  In evaluating this argument, the Court had to 

consider whether the type of transaction at issue warranted a new COPA application and that legal 

analysis necessarily included analyzing whether the transaction represented a cooperative 

agreement, which is the foundational document upon which a COPA is granted.  Therefore, the 

Court’s determination that this transaction was not regulated by the COPA Act because it could 

not qualify as a cooperative agreement under the Act, sprang directly from its analysis of LMC’s 

argument on summary judgment.  Similarly, the Court finds it particularly absurd to suggest that 

“whether an amendment to the existing COPA is appropriate under the facts of this case” was an 

issue raised sua sponte by the Court when, again, one of LMC’s primary summary judgment 

arguments was that a new application rather than an amendment was necessary in this case.  LMC 

thus specifically raised this issue.  The Court likewise concludes that all of the issues the Court 

allegedly raised sua sponte were either directly raised by the parties or were necessary derivative 

legal considerations of the issues raised by the parties. 

 Further, PHM’s Motion to Reconsider suggests this Court was bound to choose one of the 

parties’ legal theories to resolve the case whether or not the theory was correct correct or, in the 

alternative, the Court was forbidden to engage in statutory construction, such as analyzing and 

considering the purpose of the COPA Act, when the purpose of the COPA Act was not a specific 

issue raised by the parties.  However, a court is not required to choose one of the legal 

interpretations advocated by the parties in resolving a legal issue.  To hold otherwise could 

nonsensically force the Court to choose between two legally incorrect interpretations, which would 

not only create bad precedent but would defile the very purpose of the Court to objectively interpret 

the law as it is written by the legislature, not as it is interpreted by the parties.  See Hodges v. 

Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (“The cardinal rule of statutory construction 

is to ascertain and effectuate the intent of the legislature.”); McClanahan v. Richland Cty. Council, 

350 S.C. 433, 438, 567 S.E.2d 240, 242 (2002) (“All rules of statutory construction are subservient 

to the one that legislative intent must prevail if it can be reasonably discovered in the language 

used, and that language must be construed in light of the intended purpose of the statute.”).  To the 
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extent PHM suggests the Court must confine its analysis to the parties’ interpretations to the 

exclusion of analyzing the law for itself, the Court’s heartily rejects such an argument. 

 In sum, the Court did not consider any statute or regulation that was not raised and 

addressed by the parties.  Rather, the Court interpreted the implications of those statutes and 

regulations differently than the parties when applied to the facts of this case.  A court’s duty is to 

properly apply the law and, in exercising that function, a court must be free to make impartial 

decisions based solely on fact and law. 

Interpretation of the COPA Laws 

 PHM argues the Court committed errors of law when it misapprehended or misinterpreted 

the COPA Act, the COPA Regulations, and COPA-97-01.  First, PHM asserts the Court 

misapprehended the relationship between the existing cooperative agreement and conditions of the 

existing COPA.  Specifically, PHM asserts that the intention of the existing cooperative agreement 

is to create a vertically, horizontally, and geographically integrated health care delivery system 

that allows for new assets to be added.  PHM argues the Court’s decision in its Order “legislates 

that a COPA is a stagnant determination based on the original application and cannot later be 

modified to add additional assets.”  This is a gross misinterpretation of the Court’s holding. 

 The Court never held that a cooperative agreement and/or COPA could not be amended to 

include additional assets.  The Court’s determined that Providence’s assets could not be included 

under the existing COPA based upon applying the law to the facts of this case.  The Court is 

aware that PHM previously incorporated a new greenfield hospital under the COPA and the 

Court’s Order neither addressed that addition of assets nor made a blanket determination stating 

that no assets could ever be added to the COPA’s coverage.  Moreover, the Order specifically 

noted that there was no controversy over the Department’s general authority to approve 

amendments to COPAs. 

 Ultimately, the Court interpreted the meaning of the words of the statutes and regulations 

and reached a legal conclusion as to what the legislature meant by its use of that wording.  The 

Court did not by any means apply a meaning beyond the words and phrases utilized by the General 

Assembly.  In fact, although PHM asserts the Court’s Order was legislating, PHM offered no 

explanation to support its assertion other than the Court applying its independent reasoning to 

reach a legal conclusion in this case. 
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 Second, PHM argues the Court misapprehended the Department’s authority under section 

508 of Regulation 61-31 to evaluate the proposed change to the COPA when the Court determined 

the addition of the Providence assets would completely change the nature of the original 

cooperative agreement.  The Court finds it thoroughly considered the application of § 508 and 

there is nothing to alter or amend. 

 Finally, PHM argues the Court failed to rule on two issues that were raised in summary 

judgment which it should have addressed.  First, PHM asserts the Court failed to rule on LMC’s 

assertion that the Department interpretation of the phrase “another review” in § 508 was arbitrary, 

capricious, and manifestly contrary to law.  Second, PHM asserts the Court failed to rule on LMC’s 

assertion that, as-applied, section 508 is void for vagueness.  As the Court explained in its Order, 

it did not address these issues because, after having concluded that an amendment under § 508 was 

not appropriate in this case, the Court did not need to make a determination regarding those issues.  

The Court continues to decline to engage in an analysis of § 508 that would merely be an exercise 

in dicta. 

LMC’s Response 

 LMC agrees the effect of the Court’s Order was to overturn the Department’s decision that 

is the subject of this contested case.  However, LMC notes in its response that “[t]he denial of a 

motion for summary judgment does not bar a party from making a later motion for summary 

judgment based on matters not involved in the decision on the first motion.” Crosswell Enterprises, 

Inc. v. Arnold, 309 S.C. 276, 279, 422 S.E.2d 157, 159 (Ct. App. 1992).  And, “[i]f the first motion 

for summary judgment is unsuccessful the court has the power to permit a second motion for 

summary judgment prior to trial.”  Id.  LMC submits that a second motion for summary judgment 

may be appropriate on one of the legal arguments it raised in its Petition for Administrative 

Review, Request for Contested Case Hearing, and its Prehearing Statement, namely: “DHEC does 

not have the authority to ‘update’ or ‘amend’ the ongoing conditions of COPA-97-01, originally 

issued to [Baptist Health System] and [Richland Memorial Hosptal] on October 6, 1997, in order 

to include PHM’s proposed acquisition of [the Providence] assets.” 

 LMC did not specifically frame any of its issues in its summary judgment motion like it 

framed the issue above, nor has LMC filed a new motion for summary judgment on this issue or 

specifically requested the Court give it leave to do so.  As stated above, although the Court’s legal 

reasoning in resolving the issue was different than LMC’s legal reasoning, the Court’s Order 
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resolves this issue LMC previously raised in its prehearing statement because the Court found an 

amendment to the COPA was not an appropriate vehicle for covering the Providence assets under 

the facts of the case.  Accordingly, a second motion for summary judgment is unnecessary to 

resolve this issue LMC previously raised.  Moreover, all parties appear to agree that the effect of 

the Court’s Order is to end the controversy and overturn the Department’s decision in this case.  

Therefore, there is simply no reason to hold a contested case hearing or otherwise prolong the case 

when it is ripe for appeal. 

ORDER 

 IT IS THEREFORE ORDERED that PHM’s Motion to Clarify this Court’s Order 

Denying Cross-Motions for Summary Judgment issued on November 2, 2020 is GRANTED. 

 IT IS FURTHER ORDERED that Providence’s Motion to Reconsider is GRANTED to 

the extent it requested clarification of the effect of this Court’s Order Denying Cross-Motions for 

Summary Judgment issued on November 2, 2020. 

 IT IS FURTHER ORDERED that this Court’s Order Denying Cross-Motions for 

Summary Judgment that was issued on November 2, 2020, effectively ended the contested case 

before the Court and the parties shall treat it as a final order for the purposes of appeal. 

 IT IS FURTHER ORDERED that PHM’s Motion to Reconsider is DENIED. 

 AND IT IS SO ORDERED. 

 

      ___________________________________ 
      Ralph King Anderson, III 
      Chief Administrative Law Judge 
 
December 7, 2020 
Columbia, South Carolina 
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this cause by depositing a copy hereof in the United States mail, postage paid, or by electronic 
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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT 

 
Lexington County Health Services  )  Docket No. 20-ALJ-07-0108-CC 
District, d/b/a Lexington Medical Center, ) 
      ) 
   Petitioner,  ) 
      )  ORDER FOR   
         vs.    ) PREHEARING STATEMENTS 
      ) 
South Carolina Department of Health and ) 
Environmental Control and Prisma Health- ) 
Midlands,     ) 
      ) 
   Respondent.  ) 
____________________________________) 
 

IT IS HEREBY ORDERED that each party who intends to appear at the hearing must 

file with the undersigned's office a Prehearing Statement stating the following: 

1. The nature of this proceeding; 
 
2. Statutory provisions(s) conferring subject matter jurisdiction to the agency and 

other applicable statutes and regulations; 
 
3. The issues presented for determination set forth with particularity, including any 

claims or defenses expected to be raised; 
 
4. The action requested of the Court and a detailed statement of the law which 

supports the requested action, including statutory and/or case citations; 
 
5. A brief summary of the facts to be presented at the hearing; 
 
6. A summary of any motions expected to be raised at the hearing and the 

appropriate authority underlying the motion; 
 
7. A list of proposed witnesses and exhibits; 
 
8. A statement regarding the necessity for discovery, if any; 
 
9. The estimated length of the hearing;  
 
10. Any dates in the next one hundred twenty (120) days when you will not be 

available for a hearing; and 
 
11. An email address where you can be reached. 

June 22, 2020
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 IT IS FURTHERMORE ORDERED that the Prehearing Statement must be filed with 

the Court and served on all parties within twenty (20) days of the date of this Order.  The parties 

have a continuing obligation to update the information during the course of the proceedings. 

 AND IT IS SO ORDERED. 

 

  __________________________________ 
Ralph King Anderson, III 
Chief Administrative Law Judge 

 
June 22, 2020 
Columbia, South Carolina 



Page 3 of 3 
 

CERTIFICATE OF SERVICE 
 I, Stephanie Michelle Perez, hereby certify that I have this date served this Order upon all 

parties to this cause by depositing a copy hereof in the United States mail, postage paid, or by 

electronic mail, to the address provided by the party(ies) and/or their attorney(s). 

 
____________________________________________ 

      Stephanie Michelle Perez 
      Judicial Law Clerk 
 
June 22, 2020 
Columbia, South Carolina  
 
 
 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 
 
Appellate Case No. 2020-001610 
 
Lexington County Health Services District, 
d/b/a Lexington Medical Center, Petitioner/Respondent, 
 
  v. 
 
South Carolina Department of Health and  
Environmental Control, Prisma Health- 
Midlands, Providence Hospital, LLC 
d/b/a Providence Health, Providence Health 
Northeast, Providence Health Fairfield, 
and Kershaw Hospital, LLC d/b/a 
Kershaw Health Medical Center, Respondents, 
 
OF WHICH 
Prisma Health-Midlands is the Appellant-Respondent and 
Providence Hospital, LLC d/b/a Providence Health, Providence 
Health Northeast, Providence Health Fairfield, and Kershaw 
Hospital, LLC d/b/a Kershaw Health Medical Center are the 
Respondents-Appellants. 
 
APPELLANT/RESPONDENT PRISMA HEALTH-MIDLANDS’  
MOTIONS TO CERTIFY CASE FOR REVIEW BY THE SUPREME COURT 
AND TO EXPEDITE THE PROCEEDING 
AND MEMORANDA IN SUPPORT OF MOTIONS  
 
 
 
 
 
 

EXHIBIT 5 
 

  



E,C

PRONl PROTECT P RO

2600 Bull Street
Columbia, SC 2920 l- 1708

May 8, 1997

CERTIFIED MAIL

Mr. Charles D. Beaman, Jr., President
Baptist Healthcare System of South Carolina, Inc

Taylor at Marion Street
Columbia, South Carolina 29220

Mr. Kester S. Freeman, Jr., Chief Executive Officer
Richland Memorial Hospital
Five Richland Medical Park
Columbia, South Carolina 29203

Re Certificate of Public Advantage
BR Health System, Inc.
Columbia" South Carolina

Dear Messrs. Beaman and Freeman:

pursuant to Section 307 sf Regulation No. 6l-31. Health Care Cooperative Agreements, this is to

advise that it is the decision of this Department that a Certificate of Public Advantage be issued to

BR Health System, Inc. (the System) for the incorporation of a nonprofit entity to operate the

hospitals ofthl Sponsoring Organizations as a single unit, where the Sponsoring Organizations will

develop, implement, and find new initiatives to improve public health and community outreach

programs, and to expand the counseling centers of the Pastoral Institute. The Sponsoring

brganirations include (l) Baptist Healthcare System of South Carolina, Inc., Columbia and Easley,

South Carolina and (2) Richland Memorial Hospital, Columbia, South Carolina.

The decision to approve the Certificate of Public Advantage is based on the following reasons:

(l) The Department has determined that the applicant has demonstrated that the likely benefits

resulting from the cooperative agreement outweigh the likely disadvantages from the

cooperative agreement; and
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Ivlr. Charles D. Beaman, Jr

Mr. Kester S. Freeman, Jr.
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(2) The Department has determined that the reduction in competition likely to result from the

cooperative agreement is reasonably necessary to obtain the benefits likely to result.

The Department's decision to approve the Certificate of Public Advantage is made subject to the

following conditions pursuant to Section 312 of Regulation 6l-31. Health Care Cooperative

Asreements:

l. That the System rvill provide an annual report to the Department, which will include, at a

minimum, responses to the questions in Regulation 6l-31. Health Care Cooperative Agreements,

Section 502 (B); the previous fiscal year's independent audited financial statements; information

which will enable the Department to evaluate each of the conditions listed below; and any additional

information the Department feels is necessary to adequately evaluate the compliance of the Certificate

of Public Advantage This annual report is due to the Department no later than 120 days after the

end of each fiscal year after the System's Joint Operating Agreement is consummated.

Z. That the System will provid e lOo/o of its "excess revenues over expenses" to fund public

health initiatives and community outreach programs, and the System will provide no less than fifteen

million dollars to be allocated over the first five years ofthe System's existence. This 10% or $15

million, rvhichever is greater, will be over and above the current annual effort of $3,370,700 for

cancer and maternal and child health efforts and any current fiscal year expenditures for other

community health benefits. However, in addition to maternal and child health and cancer programs,

the fifteen million additional dollars may be used lor other approved community benefits. Any efforts

funded with this money, as a community benefit, will be evaluated each year as a part of the

information required in Condition Number l. The evaluation will be based on the benefits /changes/

accomplishments that occur because of the activities /services provided by the program and for which

the program is held accountable. The evaluation will consider whether these programs are reaching

populaiions that might otherwise not receive these services without the Certificate of Public

Advantage.

3. That as a part of the infbrmation required in Condition Number l, the System will report on

the nature, source and amount of operational savings and depreciation and interest expense reductions

from the capital expenditures avoided during the preceding fiscal year. Costs used to document the

above savlngs must be merger specific. that is, savings that occurred because of the merger and not

savings that rvould have been realized even if the merger had not occurred.

4. That the System, as a part of the information required in Condition Number I, rvill provide

a revised five year budget projection based on the independently audited financial report.
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5. If seventy one million dollars in operational savings and capital cost avoidance is not achieved

after five years, that the System will transfer to the public health initiatives budget an amount equal

to the difference betrveen the actual amount of operational savings and capital costs avoided during

the first five years and 71 million dollars. Should indigent /charity care substantially exceed the

average indigent/charity care provided by the parties in FY95 and FY96, the System may request the

Department to review this condition to determine the necessity of an adjustment.

6. That the System will provide medically necessary services to individuals regardless of their

ability to pay. Because of this commitment, the System will continue to provide one level of care to
patients regardless of their ability to pay. This commitment is absolute, predicated on no

assumptions, and unconditional. The System will identify the amount of indigent/charity care

provided during the fiscalyear as part of the information required by Condition Number 1.

7 . That the System will adjust its charges to non-governmental payers for the first five years, so

that after adjustments for changes to the medical consumer price index (Southeast region or the South

Carolina medical consumer price index, whichever is lower), new services, and governmentally

imposed requirements, the System will not realize a higher case mix adjusted net inpatient revenue

from non-governmental payers per admission than that realized by Baptist Healthcare System of
South Carolina, Inc. and Richland Memorial Hospital in combination in 1995.

8. That the System will reduce its gross charges to all payers during each of the first five years

of the operation of the System. The System will report, as part of the information required in

Condition Number 1, any rate changes (increase or decrease, inpatient or outpatient) to the

Department in enough detail to assure the Department that any growth in gross revenue over the five

year period is due strictly to changes in patient volume.

g. As part of the information provided in Condition Number 1, the System will report its

prospective plans for changes of clinical services between the Sponsoring Organizations' facilities for

the upcoming year. That the System, prior to changing, will receive approval from the Department

of the changi. The changes required to be reported are any consolidations, mergers, deletions, or

other change or alteration of clinical services that may significantly affect patients' access to care, or

medical, giaduate medical, and allied health education program's access to the clinical service.

10. That the System will provide access to competing licensed facilities for those services not

offered by such facility in the core service area upon non-discriminatory terms and conditions to any
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competing licensed facility that requests such access. For services not offered by competing licensed

facilities in the core service area, the System will give them terms and conditions no less favorable

than that covering state employees who have selected the standard non-HMO coverage that is in

effect at the time the competing licensed facility requests access to a service. That the System will

continue this access for which it is the sole provider until such time as a competing licensed facility

offers the service, and will terminate only in the event that South Carolina repeals its Certificate of
Need laws or that such laws otherwise cease to be applicable.

ll. That the System's mission statement will be substantially similar to the existing mission

statements of the Baptist Healthcare System of South Carolin4 tnc. and Richland Memorial Hospital.

lZ. That the System will continue a relationship substantially similar to the relationship set forth

in the affiliation agreement between fuchland Memorial Hospital and the University of South

Carolina School of Medicine and continue to support medical education. If a clinical service is

determined to be located at only one Sponsoring Organization's facility, (as provided for in Condition

Number 9 above) that medical, graduate medical, and allied health education programs will have

access to that clinical service at the lacility in which the service is to be located, to the extent that is

necessary to complete the education and training as required by the program.

13. That should the System change controlling interest by purchase, lease, assignment,

management contract, transfer or comparable arrangement, that the new operating entiry as a

condition of the change will adhere to allthe conditions of this approval and all representations put

forth in the Certificate of Public Advantage application and subsequent submissions.

14. That as part of the information required in Condition Number 1, "generally accepted

accounting principles" consistently applied will be used to calculate net of revenues over expenses

in the annual report for determining the 10% public health commitment and that such financial

statements will be certified by an independent auditor.

15. That neither the Systerq nor any of their affiliates, may enter into a contract that by its terms

precludes third party payers from contracting with other hospitals in the core service area identified

ty the Sponsoring Organizations, This does not prevent third parry payers from unilaterally choosing

not to contract with a hospitalthat is not competitive. However, it must be the decision of the payer

and not be required as a condition of a contract with the System or its affiliate. This does not include

exclusive contracts with third party payers that may be in effect on this date or their renewals as

provided for in the existing contract .
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16. That the System shall not enter into an exclusive alrangement which will preclude non-

employee physicians, payers, or ancillary care providers from entering into contractual arrangements

with other facilities and providers. Additionally, the System shall not enter into a new exclusive

arrangement with a sole provider of any service in the core service area for the System without prior

approval from the Department.

17 . That neither the System, nor their affliates, will enter into contracts with suppliers, vendors,

or group purchasing organizations that preclude or limit such suppliers, vendors, or group purchasing

organizations to contract with other providers in the core service area identified by the Sponsoring

Organizations.

18. That the Department will reevaluate the terms and conditions of this approval in regard to the

l0% public health commitment and other communiry benefits in the aggregate should "[r]evenue and

gains in excess of expenses and losses" as a percent of gross revenue escalate or decline (1) to a point

*h.r. the System's commitment to public health and other community benefits becomes unbalanced

as it relates to the System's profitability or (2) to a point where there is little or no commitment to

public health or other community benefits.

Lg. That the Department, as necessary, will compare cost and other indices (such as cost per

adjusted patient discharge) for the System to that of similar facilities to measure the efficiency and

effectiveness of this alliance.

ZO. That the Department may amend these conditions to include, but not limited to, lowering

prices (l) should the parties not achieve their efficiency goals, (2) should price, as measured in
i'r.r.nr. per stay" (or other measure that may be appropriate), in South Carolina be falling

significantly., signaling that to hold prices to pre-Joint Operating Agreement level plus inflation has

been too generous Jompared to what the competitive outcome would have been; or (3) should

unexpected events lead toabnormally high margins, such as unexpectedly high disproportionate share

payments being received.

2l That the System will provide to the Department copies of all managed care contracts in effect

during the last year, within 45 days of the closing of the Joint Operating Agreement. In addition' as

u purt of the information required in Condition Number l, the System will provide all existing

managed care contracts to the Department. This information will be considered propriety and not

subject to disclosure.
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22. That at the end of the first full year following the merger, the System will provide a

comprehensive and specific plan, acceptable to the Department, for reaching merger specific

efficiencies of at least four percent of cost, adjusted for volume.

23. That the System will negotiate with managed care payers in good faith and in a fair and

equitable manner. This does not require the System to contract with every payer regardless of
terms, or that contracted prices must be the same for all payers. The Department will as a part of
its ongoing monitoring process investigate consistent complaints from employers and managed care

payers to ensure compliance with this condition and will take appropriate regulatory action when

necessary.

24 That the System will adhere to the commitments it has outlined in its "Summary of System

Commitments and Proposed DFIEC Monitoring" in its application and all other representations made

in the Certificate ofPublic Advantage application and all of its subsequent submissions, to the extent

that they are consistent with the conditions of this approval, and that may not be specifically

described in these conditions.

25 That the System will pay to the Department an annual monitoring fee to cover the actual cost

ofaudits and monitoring. This fee will be used by the Department in whatever manner solely for the

purpose of monitoring this approval.

The proposed decision becomes the final agency decision fifteen (15) days after receipt of this notice

by the applicant unless an administrative appeal is commenced pursuant to Section 31 1 of Regulation

No. 6l-31, Health Care Cooperative Agreements, and the Administrative Procedures Act. An appeal

may be submitted by any affected person or the applicant, within this fifteen (15) day period, which

gives notice in rvriting that the person is desirous of an administrative appeal. Should this be the case,

the aftbcted person/applicant should submit the original request to the following:

The Board of Health and Environmental Control
Attention: Clerk of the Board
Office of the Commissioner
2600 Bull Street
Columbia. South Carolina ?9201
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A copJ of the correspondence must be foruvarded to the Director of the Bureau of Health Facilities

and Services Development. Should there be no request for appeal within the fifteen (15) day period,

this decision will be final.

Ifyou have any questions, please feel free to contact us at (803) 737-7200

Sincerely,

Leon B. Frishman, Director
Bureau of Health Facilities and

Services Development

LBF:JCG:mwf

The Honorable Charles M. Condon
Mr. Robert Armistead
Mr. Mark Ballew
Mr. Marty Bridges
Dr. Stuart A. Hamilton
Mr. Henry T. Hopkins
Mr. Julius Murray
Colonel Morris B. Rubenstein

Mr. Scott W. Trent, Jr.

cc

i2 4E
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2600 Bull Street 
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William M. Hull, Jr .• MD 
Vice Chaim1an 

Roger Leaks, Jr. 
Secrelruy 

Richard E. Jabbour, DDS 

Cyndi C. Mosteller 

Brian K. Smith 

Rodney L Grandy 

May 15, 1997 

Mr. Charles D. Beaman, Jr., President 
Baptist Healthcare System of South Carolina, Inc. 
Taylor at Marion Street 
Columbia, South Carolina 29220 

Mr. Kester S. Freeman, Chief Executive Officer 
Richland Memorial Hospital 
Five Richland Medical Park 
Columbia, South Carolina 29203 

Re: Certificate of Public Advantage 
BR Health System. Inc. 
Columbia, South Carolina 

Dear Messrs. Beaman and Freeman: 

In reviewing the Department's decision granting the Certificate of Public Advantage ("COPA") to BR Health 
\,_.,,, System, Inc., we have discovered that there is a clerical error contained in the first sentence of the last 

paragraph on page six (6). The sentence containing the clerical error reads, in pertinent part: "The proposed 
decision .. . unless an administrative appeal is commenced pursuant to Section 311 of Regulation No. 61-31. 
Health Care Cooperative Agreements ..... " Reg. 61-31 §311 reads, in pertinent part: " . .. the Department 
shall issue a staff decision approving or denying the application for a Certificate of Public Advantage. The 
Department's staff decision .... " 

The referenced sentence in the COPA letter inadvertently used the word "proposed" instead of"staff" as the 
adjective modifying "decision'; when referring to the §311 Administrative Procedures Act appeal provision. 
The first sentence of the last paragraph of page six is corrected to read: "The staff decision becomes the final 
agency decision fifteen ( 15) days after receipt of this notice by the applicant unless an administrative appeal is 
commenced pursuant to Section 311 of Regulation No. 61-31. Health Care Cooperative Agreements. and the 
Administrative Procedures Act." 

Please be advised that the aforementioned 15 day period commenced from the day that the Sponsoring 
Organizations reviewed the Department's May 8, 1997, decision letter regarding the COPA 
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~· Charles D. Beaman, Jr. and Kester S. Freeman, Jr. 
May 15, 1997 
Page Two 

If you have any questions, please feel free to contact us at (803) 737-7200. 

Sincerely, 

Leon B. Frishman, DireCtor 
Bureau of Health Facilities and 
Services Development 

LBF/JCG/vmm 

cc: The Honorable Charles M. Condon 
Mr. Robert Annistead 
Mr. Mark Ballew 
Mr. Marty Bridges 
Dr. Stuart A. Hamilton 
Mr. Herny T. Hopkins 
Mr. Julius Murray 
Colonel Morris B. Rubenstein 
Mr. Scott W. Trent, Jr. 
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2600 Bull Street 
Columbia. SC 29201-1708 

October 6, 1997 

Mr. Charles D. Beaman, Jr., President 
Baptist Healthcare System of South Carolina, Inc. 
Taylor at Marion Street 
Columbia, South Carolina 29220 

Mr. Kester S. Freeman, Chief Executive Officer 
Richland Memorial Hospital 
Five Richland Medical Park 
Columbia, South Carolina 29203 

c/o Ms. M. Elizabeth Crum 
McNair Law Finn, P.A. 
P. 0. Box 11390 
Columbia, S. C. 29211 

Re: COPA-97-01 
Certificate of Public Advantage 
BR Health System, Inc. 
Columbia, South Carolina 

Dear Messrs. Beaman and Freeman: 

Enclosed is the Certificate of Public Advantage issued to BR Health System, Inc. pursuant to the Order of 
The Honorable John D. Geathers, Administrative Law Judge, dated August 28, 1997. 

Should there be any questions regarding this action, please feel free to contact me. 

Sincerely, 

~« 0-- .£ __.) .. ' 7 c--· 
Doug~ryant 
Commissioner 

DEB/vmm 

Enclosure 
cc: The Honorable Charles M. Condon 

SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL 



South Carolina Department· of Health 
and Environmental Control 

CERTIFICATE OF PUBLIC ADVANTAGE 

This Certificate of Public Advantage, No. COPA-97-01, is issued to BR Health. System, lnc.,(the 
System) for the incoi:poration of a nonprofit entity to operate the hospitaLi of the Sponsoring 
Organizations as a single unit. The Sponsoring Organizations include (1) Baptist Healthcare 
System of South Carolina, Inc., Columhia.and 'Easley, South Carolina and (2) Richland Memorial 
Hospital, Columbia, South Carolina. 

In reaching this decision, the Department has determined that the applicants have demonstrated 
that the likely benefits resulting from the. agreement outweigh the likely disadvantages from the 
agreement. The Department has also determin'ed that the reduction in competition likely to result 
from the agreement is reasonably necessary t6 obtain the benefits likely to result. 

This represents the Department's .finJ decision regarding this ~greement. This decision is subject 
to. each condition described in the approval dated May 8, 1997. · 

In Witness Whereof I have hereunto set my hand and the seal 
of the Department of Health and Environmental Control 
this the 6th day of October, 1997. . 

~~~;~ 
Commissioner 
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Mr. Kester S. Freema4 Jr., Çbi.efExecutive Officer
Palmctto Hc¿lth Alliance
P. O.Box2266
Columbi4 South Carolina 29202-2266

Re: Update of the original conditions as $et forth inPalnetto Hcalth Allí¿noe,s Certíficate of
Public Advantage (COPA)

DcarMr. Freeman:

Palrnstto Heatth Atliancc (Tho System) celebrated its finh anniversary on Febn:ary B, 2009.
Througbout this time, Palmstto Hçatth Alüanso bns operared in acsordailce w¡th the Cgîtificate
9f !ù[ic Aùantage (COPA) grântcd by the South Carotina Depârtment of Health and
Environment¿l Conftol (Ocpartmpnt) oü er around lvfny 8, 1997. tø-y of the conditiorc set
frrth in the COPA wcrc tårgeted for thc füst fve (5) yeäs of opefafions and have aitber beern
satisfied or Bre no longer applicable. Accordingþ, ïvc have rcvicwed the origtoiat turenty-five
(25) conditioüs and have made modifications in which mssy çoo¿itions have becn eliminated,
wÌLilc othcrs werc combin'ed arnended, or rcstsled.

The proposed modifi.cations to the COPAare as follows;

1, That the Palmctto Heatth Alli¿nce (thc System) will provide a full rsport to the
Deparbnmt every other year bcginning FY 2003, which wíll include, ât â minirnìtrrL
rcsporses to tåe questiöüs ín RcFrlstion 61-31. HBallü C4{e Coqpçrative Agr,eements.
Section 502 (B); the previous fi.scâl year's independent auditod financinl statemerts; and
i,r¡fon¡atÍon which will enable thc Department to evaluatc each of the coditions listed
bslow. In years wbeü a ff:ll rçort is rrot requi¡çdn the Systeru wilL pr.ovidc the
Department an âbbrfl¡iåted rcport which will includq at a minimum, an ñnnual audited
financial stâtêment plus a description of the llrogranls and services the Systerfl.provi.des/
througlt Íts Conurnurity Out¡såch Progranrs as described in Condition 2. Nlrepor.ts, firll
and abbrevhted, ürây reguire additional information the Departnrent ftels is necessary to
adequrteþ evaluate thc compliancê of tbe Certificate of Public Advantage. These ânnuåt
rcports are due to thB Department no later thân 120 days after tlre e,nd of each fiscal year
aftcr the Syste,ùr's Joint Operatíng {grcement is consumruated.

i

In additíoru the System will provide a revised three (3) y€ar for€o¿tsted financial
stâtement, which rnay be based upon its most recently Board approvçd budget and Board
accepted audiæd lÍnancial. reporl The System wül also make available to the Departrnent
all of Ìts managed ca¡e oo¡rüacts for inspection, íf necessary, which will be coüsidered
proprietary and not subject to dj"sclosure.

s() t,rlr c.nRc)LIN4.pFP^ RrM þ:ryT 1F l_E_êt_lÏ_4IlP_Ji.A¡vl_$_Q-ry]{lir!rAL c."g*IJtr jr,
2(:00 Btrll Sr¡cct . Çolumlri¡, SC 2?201 , Phooe: ß03) Bgtl-3432 . çrvw,sctlhec.net
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2. Thal thc System will provide l0% of its *'exçess reverlues over ercpeûseso' to firnd pubtic
hcalth initiatives and comrnrnity outrcach programe a¡d thc System will provide no less
than scventee¡r million dollars to bs alloqated over the ftst .sçvçn years of the Systom's
existel:ce. As of September 30,2A02, the end ofthe fifth fiscal year of thç COP,¿r" the
System províded 912,143,20A to fr¡nd public heatth initiatives and community outreach
prograüs. h year six the S¡rstan will provide $2,428,000 or tEn percçnt of year six's
exce$s revemþs ovçr expcnses, våichever is greatø to frurd public h€âltlì initistives snd
coruuunfu outreach progrârüs. In yoar seven tlrc System will provide $21429,000 of ten
percert of year scr¡ents excess of rerænue ovef efpenses, wtichcrro is greater, to fittld
public hcatth initiatives and corr¡munity outreach prtgrnms" After ¡æar ÊerÆn, the S¡isteur
will continue to provide ten perceÍt of it excess revenue oyer ç¡ü)eflses to firrtd suclt
progrsuurìing, Ëfforts fi¡nded with tlris nonêy, as å commu¡dty bffieÊt, wilt be watusted
eaoh ¡æar as a part of tho infürmation requfed in Côüdition Nu¡nber 1. Tbo er¡aluation
witl bc based on the benefits/ctrarrgee/accomplisbments tùat occur because of the
activiticlscrvices providcd by the progrfins and for wüich thc program is heH
accountable. The evaluation will consi.der whcther thcsc programs are reaching
populations tbât might othsrwise uot receir¡e tbese serviccs rrithout the Ccrtiffcate of
Public Advantage.

ln addition thc Departmeffi will re-er¿ah¡ate the terms a¡td conditions of the t0% public
hÕalth commitmcot a¡d other sonxfiruity b'enefts Ín tåe aggr.egãtë should 'levsnue and
gains in excess of e:penses and losses" âs a püÞ6(rt of gross rçverrus esca^hte or decline
(t) to a point r¡ùerc tlre Systcmts comnitmeut to public health and other community
benefits becornes urrbalanced as ït rclatcs to the Systom's profitability or Q) to a point
where thcre is little or no commitmsff to public heâlth or ot}er cornmunity benefits.

3. Th¿t as a put of tbe information required in Conditíon Number l, the S¡rstem will report
on the fiåtlrre, sourcê and arnou¡rt of capital expenditures avoided dudng tbe precediug
fiscal year. In addition, the Systøn will report major ope(ationål savings that cãn be
docunre¡ted. Cost,c used to document tho above savings must be firerger specifie, thât is,
savîngs that occurred because of the merger and not savings that viould hnve becn
r€alized everi if the mçrger had not occu¡red.

4. The System will report its proqpective plans for changes of clinical sÊn'lces betwestr the
Sponsoring Organizations' fâcilities prior to making such changes. That the Systenl
prior to changing, will receiræ approval from the Departme,nt of thÊ change, The changcs
rcquired to be reported år9 any consolidåtions, metrgqls, deletions, or other cbange or
alteratio¡ of clinical serviccs thar may signiÍcantly affect patients' acce$s to care; or
medical, graduate rnedioal" and allied health educalion pmgram's access to the clhical
servico.
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5. That the Systøn will provide aooess to eompeting licensod ßcilitÍcs for those sërvi.css not
oftrod þ such facility Ín the core servioc are€r upon noudiscriminåtory tenns and
conditÍons to aüy competing lioensed ûcílity that requests such acccss. For sewiccs not
offered by compCIing licensed frcilities in ths core se$/icç arca, tlre System wJt givc
thern te¡rr¡s and condítions cqual to tbe lowest of thc amount whích woul.d bc received
Êom patients Ínsurcd þ eÍûrer Prcmicr PPO, Cigna or Astnâ. Ibåt ths Sptom will
continrrç this apccss for which it is the sole provider until such time as a compcting
Iicensed ûcility oftrs the servi'ce, and will tsrminâtÊ ônV tn tlrc cvent tbat Soud:
Carolina repeals its Certifisate of Necd laws or that such hws otherwise cease to be
applicable. Addition¿lþ, the Systern must måke av¿ilable to thc Dcpartment upon
rcqucst, üames of any ficilities, to irrclude ter¡ns and conditionq to which servicos h¿vc
becnoftred.

6" That thc System will continræ a rclarbnúþ zubatantially s.ùntlår to îåe relationshþ set
forth in thc afrliation ag¡cc,üßnt bst$'Þ€n RicüIâsd Meroorial Hospital and tbe Utdversity
of South Carothu School of Mcdicirn and continue to support eedícâl eduoation If a
clinical seryioe is dctermined to be located at only one Sponsoring Organizatlon's
facilþ, (as provided for in Condition Nr¡mber 4 above) that medicaf grad.uatc üedical
and allied heatth educafion programs wiil have Èôçess to that clinical servÍcs at the
åcility in which tlc service is to bc located, to ths extent that ie ntrcçssâry to cornplete
the edusation and tftdning as required by ttrc progmrn

'1. Th¿t should the System chânge controltfug írrtérsst by purchase, lcas€, assigrunøÊ
Írauager$ênÎ contrasÇ tranqfçr or comparable affangunent, that tIrc new o¡rrating cÎú¡ty
as a condition of tle change will adhere to all the conditions of this approval ând all
rcpresentations put forth in the Csrtificate of Public Advantage application and
subsequent subrnissions.

8. Tilat as part of the infounation requned in Condition Number l, "generaþ accepted
accounting principles" consistently applied, but ø<cluding extraord$sry ¡evenue and
cxpenses! losses on ortinguishmeïts of dcbt and the impact of any mark to markst
adjustmerts on derÍyative insbuments, will be used to oalculats net of rÊvenues over
expenses in the annual report for determiniug the 10% public health cormitrnent a¡d that
such financial. st¡atemeuts wilt bE certificd by an indepoldent auditor. However, should
any of these othe,r ìtems result in cash gains or lo$ses, they may be includcd in net
rçvöanös ovçr expcttscs.

9. That ncither the System, nor any of theír affiliates, måy entel irrfo a contract that by its
terr.ns precludes third pany payêrs from contracting with othm hospitals in the core
service area identified by the SponsorÍng Organizatíons, This does not prevent third
par:typn)'ers from ruulaterally choosing not to contract with a hospital that is competilive.
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However, h musr bc the decislon of the payqr ârtd not bc required as n oondition of a
contract \¡/ith the System or its afrliate. This docs not include exolusivc conlrac-ts with
tÍitd pæty pâyer$ that may be ür effect on this dato or their renewals æ proviCed f.crr ur
the existing contract.

In addition, the S¡rstem. will negotiate with managed care payer$ irr good åith and in a
fair and cquitsble manner. This docs not require the Systun fo contrâct with evcrypayer
regardless of ternr.s, or th¡t confracted prices nn¡st be the samc for all payers. Thc
Departrnent wíll as a part of its ongoing nnonitoring process ínvestþaie cousisterr
cortrplefuÍs ñom erryloycrs and managed oaÌ€ paycrs to etrsure c,oqpliance wifh this
condition a¡d wlll take appropriatc rcgulanory ac{iou whcn necessary.

10. Excopt to tbe extent required þ vcndors, suppl¡ers or GPOs, that neitlrer the System, ror
ùeit affliates, shall condition any conbacts with supplien, vørdors, or grcup purchasing
organízations that preckrde or limit such nrppliers, vendors, or groqp purcbasing
orgaüizåtions to csntract with ottrer providers in thË core service ãÊå idctrified by the
Sponsoring Orgnnizarions.

11. Thst tho Þepartnrent rnry amend these cÕnditio¡ls to Ínpiudc, but not limited to, lowering
prices strould une4pected ew¡rts lead to nb'normaþhigh nargiüs &,om operations.

12. Thât the Systern will adhere to th6 commitments it h¿s outlined Í¡r its 'Summnry of
Sysfem Commikrents arrd Proposcd DIIEC Monitoring'in its application aud all other
representstions made in tbe Certifi.catc of Publiq Advantage applicatíon und nll of its
subsequent subrnissior¡$ to the cxtonrt that they a¡o consiçtent with the conditions of this
approvat and that rnây not be çecÍally dcscribcd in thase conditions.

13, That the Systen will pay to thc Deparhncr¡t an annual monitoring ße to cover the astuål
cost of audits and monitoring. This fee will be used by the Department in wLÞte\ær
nnrmer solely for the purpose of monitoring this approval.

lVb appreciate the continued cooperetion ûom the A,lliånce. Ifyou have any questions regarding
th.is letter, do not hesitate to contact me.

Sinccrel¡

C. Grice, Direclor
Brseau of Health Facilities and Sewices Development

Mr. Charles D. Beaman Jr.
Mr. Howard West

e
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