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 THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

______________________ 

 

APPEAL FROM LEXINGTON COUNTY 

Court of Common Pleas 

 

Alison Renee Lee, Circuit Court Judge 

______________________ 

 

Appellate Case No. 2020-001043 

______________________ 

 

Town of Lexington South Carolina, .................................................................  Respondent, 

 

v. 

 

Patty Cox Wingard, as Trustee for PLCW Trust, 

and Scott’s Furniture Company, Inc. .................................................................  Appellants. 

______________________ 

 

APPELLANTS’ RESPONSE TO RESPONDENT’S MOTION TO DISMISS 

AND INCLUDED MEMORANDUM 
______________________ 

 

 The Appellants Patty Cox Wingard, as Trustee for PLCW Trust, and Scott’s 

Furniture Company, Inc. respond to the motion to dismiss of the Town of Lexington as 

follows: 

1. The Town of Lexington has moved to dismiss the appeal on the basis that notice 

of the appeal was not filed with the Clerk of Court for Lexington County.  

Appellants acknowledge that notice of the appeal was not filed with the Clerk 

of Court for Lexington County.  However, the notice of appeal was timely 

served upon the Town, filed with the South Carolina Court of Appeals, and 

served upon the trial judge, Alison Lee. (Notice of Appeal filed with Lexington 

County Clerk of Court is attached as Exhibit A.) 
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2. As shown by the attached documents, once the error was pointed out by the 

Town of Lexington, the Appellants filed with the Clerk of Court for Lexington 

County as required by the rules. 

3. As a result, the notice of appeal has now been filed with the Clerk of Court for 

Lexington County.  All deadlines were complied with as far as filing with the 

Court of Appeals and service upon the Town.  In addition, the notice of appeal 

was served upon the trial judge Allison Lee. 

4. The deficiency has now been remedied.  All parties were on notice of the 

appeal.  The Court of Appeals received the notice of filing within the required 

time.  The trial judge received the notice within the required time.   

5. The Appellants acknowledge that service of a notice of appeal within thirty days 

is a jurisdictional requirement pursuant to Appellate Rule 203(b).  See, Elam v. 

S.C. Dep’t of Transp., 361 SC 9, 602 S.E.2d 772 (2004).   However, the notice 

of appeal was timely served. 

6. Although the Town’s motion suggests that a failure to file a copy of the notice 

of appeal with the Clerk of Court is jurisdictional, the Appellants know of no 

authority for this suggestion and have not found any upon a thorough search of 

precedent.   

7. In fact, South Carolina Rule of Civil Procedure 5(e) addresses filing with the 

court.  It indicates that documents may be filed with the judge upon the judge’s 

consent.  The notice of appeal was served upon the trial judge.  In addition, 

South Carolina Rule of Civil Procedure 5(d) indicates that “[u]pon failure of a 

party to file other pleadings, motions, or papers the court may permit filing ….”  
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Thus, the Rules of Civil Procedure do not contemplate a failure to file a notice 

of appeal with the County Clerk as a jurisdictional defect.   

8. The Town of Lexington requests that this court dismiss the appeal pursuant to 

Rule 203(d)(3) which indicates that “if the notice of appeal is not timely filed 

or the filing fee is not paid in full, the appeal shall be dismissed, and shall not 

be reinstated except as provided by Rule 260.”  This rule does not indicate 

whether it addresses filing with the Court of Appeals solely, or the Court of 

Appeals and the Circuit Court.  The filing fee is submitted directly to the Court 

of Appeals; thus the rule implies it solely addresses filing with the Court of 

Appeals.  This appeal was timely filed with the Court of Appeals and the filing 

fee was timely paid.  If the court determines that the appeal should be dismissed 

for failure to timely file notice with the Clerk of Court for Lexington County, 

the Appellants ask that the appeal be reinstated pursuant to Rule 260 as 

contemplated by the clear language of Rule 203(d)(3). 

9. Rule 260 of the South Carolina Rules of Appellate Practice indicates that a 

dismissed appeal may be reinstated by leave of the court upon good cause 

shown after notice to all parties.  The Appellants request that, if this matter is 

dismissed, that it be reinstated upon good cause shown.  Good cause includes 

the Appellants’ diligent pursuit of the appeal, the timely notice to all parties, 

the timely filing with the Court of Appeals, the timely payment of the appellate 

fee, and the timely filing of the appeal with the circuit court judge.  The failure 

to file with the Clerk of Court of Lexington County has been corrected and has 

not prejudiced any party in any way.  In fact, the Town did not suggest a 

problem with the appeal until five months after service upon it.  As a result, 
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there is no prejudice, the Appellants have made a good faith attempt to comply 

with all of the rules, and the Appellants ask that if the court dismisses the appeal 

for failure to file a copy with the Clerk of Court of Lexington County, that the 

appeal be reinstated pursuant to Rule 260 as contemplated by the South 

Carolina Rules for Appellate Practice. 

10. If the court is inclined to dismiss this appeal pursuant to the Town’s motion, the 

Appellants also request an opportunity to pursue further briefing.  The 

Appellants have found no case law supporting the Town’s contention that a 

failure to file the notice of appeal with the county clerk divests the court of 

jurisdiction.  If the court is inclined to create new law in the fashion, the 

Appellants request an opportunity to brief the issue further.   

Respectfully submitted, 

      s/James Edward Bradley____________ 

James Edward Bradley, SC Bar #66130 

Sierra D. Carini, SC Bar #103885 

Moore Taylor Law Firm, P.A. 

P.O. Box 5709 

West Columbia, SC  29171 

(803) 796-9160 

Ward@mttlaw.com 

Sierra@mttlaw.com  

Attorneys for Appellants 

December 22, 2020  

 

  

 



EXHIBIT A








































