From: Duncan, Brandy A

To: Court Of Appeals Filings

Cc: arie.baxlaw@gmail.com; Paralegal

Subject: Eugene v. SCDMV - Supplemental Record on Appeal
Date: Wednesday, December 30, 2020 12:00:10 PM
Attachments: Eugene v. SCDMV - Supplemental ROA.pdf

Shante Eugene v. SCDMV - Supplemental ROA Cover Letter to Clerk.pdf

Attached please find a PDF of SCDMV’s Supplemental Record on Appeal in the above referenced
case. This filing is being made to correct the inadvertent exclusion of page 6 of the Amended Final
Order from the lower court in the original Record on Appeal filed with this Court.

As you can see from this e-mail, | am serving Respondent’s Counsel with a copy of this filing via this
e-mail.

Please let me know if you have any questions or concerns.
Thanks,

Brandy A. Duncan, Asst. General Counsel
S.C. Department of Motor Vehicles

P. O. Box 1498

Blythewood, South Carolina 29016

Notice of Confidentiality: The information contained in this e-mail may be legally privileged and/or
confidential. It is intended only for the use of the individual(s) or entity named in the body of the e-
mail. If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or use of the information contained in this e-mail or the e-mail
itself is strictly prohibited. If you have received this e-mail in error, please notify me immediately by
telephone at the number listed above, delete the original e-mail, and return any printed copies of
the e-mail to me at the address listed above via the United States Postal Service. Thank you.

Visit http://www.scdmvonline.com/Driver-Services/Drivers-License/REAL-ID for more
information on REAL ID.
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The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) 1n excess of the statutory authority of the agency:
(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

Id. (Supp. 2018). See also S.C. Code Ann. § 1-23-600(E) (Supp. 2018) (directing administrative

law judges to conduct appellate review in the same manner prescribed in §1-23-380).

Thus. this Court’s review is limited to deciding whether the OMVH’s Final Order and Decision is
unsupported by substantial evidence or is affected by an error of law, an abuse of discretion, or is
arbitrary or capricious. Bass v. Kenco Group, 366 S.C. 450, 457, 622 S.E.2d 577, 581 (Ct. App.
2005). The findings of the agency are presumed correct and must be affirmed if supported by
substantial evidence. “Substantial evidence, when considering the record as a whole, would allow
reasonable minds to reach the same conclusion as the [OMVH] and is more than a mere scintilla
of evidence.” Original Blue Ribbon Taxi Corp. v. S.C. Dep’t of Motor Vehicles, 380 S.C. 600, 604,
670 S.E.2d 674, 676 (Ct. App. 2008).

It is axiomatic that the ALC may reverse because of an error of law. See, e.g., Olsen v. S.C. Dep 't
of Health & Envtl. Control, 379 S.C. 57, 63, 663 S.E.2d 497, 501 (Ct. App. 2008) (finding an
appellate court may reverse the decision of a lower court “[i]f the findings are affected by an error
of law, are not supported by substantial evidence, or are characterized by abuse of discretion or
clearly unwarranted exercise of discretion.”). An abuse of discretion occurs when an
administrative agency’s ruling is based upon an error of law, such as the application of the wrong
legal principle; or, when based upon factual conclusions, the ruling is without evidentiary support;
or, when the trial court is vested with discretion, but the ruling reveals no discretion was exercised;
or, when the ruling does not fall within the range of permissible decisions applicable in a particular

case, such that it may be deemed arbitrary and capricious. State v. Allen, 370 S.C. 88, 94, 634





THE STATE OF SOUTH CAROLINA
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APPEAL FROM ADMINISTRATIVE LAW COURT

The Honorable H. W. Funderburk, Jr., Administrative Law Judge
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Shante Michele Eugene

South Carolina Department of Motor Vehicles

CERTIFICATE OF COUNSEL

The undersigned counsel hereby certifies pursuant to SCARC Rule 210(g) that

this Record on Appeal contains a supplement to all material proposed to be included
by any of the parties and not any other material.

s/Brandy A. Duncan

Brandy A. Duncan, SC Bar # 72052
Assistant General Counsel

S.C. Department of Motor Vehicles

December 30, 2020
Blythewood, SC





THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM ADMINISTRATIVE LAW COURT

The Honorable H. W. Funderburk, Jr., Administrative Law Judge

Case No. 2020-000980

W U S U TV ot Al et et A PO Respondent,

South Carolina Department of Motor Vehicles......................... Appellant.

CERTIFICATE OF SERVICE

PURSUANT TO SUPREME COURT ORDER 2020-000447(g)(3), I HEREBY
CERTIFY that today, December 30, 2020, I served one (1) copy of the Supplemental
Record on Appeal upon Respondent by electronically serving (via e-mail) a true and
correct copy to:

Arie Bax, Esquire
At: arie.baxlaw/@gmail.com

As Counsel for Respondent.

s/Brandy A. Duncan
Brandy A. Duncan
Assistant General Counsel

December 30, 2020
Blythewood, South Carolina
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State of South Carolina

Department of Motor Vehicles

December 30, 2020

The Honorable Jenny Abbott Kitchings
Clerk, The South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RE: Shante Michele Eugene v. South Carolina Department of Motor Vehicles
Case No: 2020-000980

Dear Ms. Kitchings:
Enclosed for filing please find the following documents:

1. A PDF of the Supplemental Record on Appeal;
2. Certificate of Service of these documents on counsel for the Respondent.

Please file these documents and return a “clocked” copy to me via e-mail at
Brandy.Duncan@scdmv.net.

A Supplemental Record on Appeal was necessary in this case due to the inadvertent
exclusion of page 6 of the Amended Final Order of the Honorable H. W. Funderburk, Jr.
filed June 19, 2020 from the Record on Appeal that was filed on December 8, 2020. The
parties felt it critical that Judge Funderburk’s entire Amended Final Order be part of the
Record on Appeal. | first became aware of this inadvertent exclusion yesterday via an e-
mail from Mr. Bax.

Thank you for your cooperation in this matter.
Sincerely,

s/Brandy A. Duncan

Brandy A. Duncan
Assistant General Counsel

Attachments as Stated

cc: Arie Bax, Esquire

Post Office Box 1498, Blythewood, South Carolina 29016
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