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STATEMENTS OF ISSUE OF APPEAL .

Do DTG’s misrepresentation of property owner, permitting history, and
enforcement history on its permit application for NPDES permit coverage

“provide grounds for termination of DTG’s NPDES permit coverage?

Did the ALC apply the wrong legal standard in determining'whether
termination of DTG’s NPDES permit coverage was proper under Regulation

- 61-9 § 122.64(a)?

Did the ALC err in concludirig that the fact that there is now a wetland on the -

- Site did not support termination of NPDES coverage?

Did the ALC commit rever51b1e error in taking judicial notlce of allegatlons |
4 pendlng 1n a civil action and treatlng those allegatlons as fact‘7 A -

Should the ALC have dismissed this contested case since DTG no longer has
any interest.in the Site and Jasper Statlon lacks standmg to’ force DHEC to

issue a permit to someone else?

Did Respondents waive the'attorney-work produCt privilege.on two ‘je'mail's
that were disclosed to a non-client over which Respondents had no control?



STATEMENT OF THE CASE
This case involves Appellant South Carolina Department of Health and

. Environmental Control’s (“DHEC” or the “Department”) ternﬁination of Réspondent
DTG Holdings, LLC’s (“DTG”) NPDES' permit coverage. DTG obtained NPDES
- permit coverage from DHEC on March 27, 2009. (R. pp. 803-805). On Décember 22,
2009, DHEC terminated DTG’s NPDES permit coverage on the basis that DTG’s permit
éovérage was obtained after DTG misrepresented information on its Notice of Intent for
Stormwater Discharges frorﬁ Large and Small Construction Activities (“NOI”), thé
application fom submitted by DTG for NPDES permity'coverage: (R. pp. 8:23-24. and-
787-88). R
On Decefnber 22,2009, the Department staff issued a‘Fine;I Decision terminating
permit coverage. (R. pp. 823‘_-24). DTG and Jasper 'St‘ation, LLC (“Jasper: Station”)
.(collec‘tivély, “Respondénts”) ﬁlc;d reque'st:s for re;/iew before the Board of Health and
Erivironmeptal gontfol (the “Board”) on December 29, 2009. (R. pp. 64167). At its  |
meeting on January 14, 2010, the Board declined to conduct the review confereﬁce
- requested by Respondeﬁts. (R. p. 70). Notice of this decision was mailed to _Respondeﬁts
on January 19, 2010. (R. pp. 70;71). Pursuant to S.C. Code Ann § 44-1-60(F), the stafo ‘
decision to términaté DTG’s‘pefmit coverage became the final ‘age'ncy decision vwhen the
Board notified Revspondents of its decision not to conduct the review conference. |
On January 21, 2010, Respoﬁdents requested-a contested case at the

Administrative Law Court (ALC) to challenée DHEC’s final agency decision. (R. pp. 72-
- 77). Thé ALC held a hearing on September 1, 201Q, and October 20, 2010. The parties

submitted competing proposed orders in lieu of closing arguments. On February 11,

! National Pollutant Discharge Elimination System.
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2011, the Honorable Carolyn C. Matthews reversed the Department’s términation of
NPDES permit coverage and reinstated DTG’s permit. (R. pp. 14-39). On Motion from
DHEC with consent of Respondents, the ALC granted DHEC ';mtil February 28, 2011 to.
file post trial motions. (R. pp, 150-151 and 152-153). DHEC filed a Motion to

- Recbn'sider'and Alter or Amend on February 28,2011. (R. pp. 154-173). No order was
issﬁed on DHEC’s motion witflin 30 days of'its ﬁ'ling. (R. p. ;12). Therefofe the motion
was deemed denied by Rule on March 30, 2011. DHEC filed a Notice of Appeal on

Apr11 29 2011 dlvestlng the ALC of Jurlsdlctlon over the matter

20n May 5, 2011, after the ALC was divested of jurisdiction, the ALC issued an order
purporting to deny the motion for-reconsideration. (R. p. 42).

3



SUMMARY OF THE FACTS

Qn December 22, 2009, DHEC terminated DTG’s NPDES permit coverage. (R.
pp. 823-24). DHEC’S termination was based on its determination that DTG
vmisrepresented relevant facts in ifs NOL. (Id.). The NOI is the application form provided
by DH'EC that must be submitted in drdgr fof ‘anv enti‘ty to obtain NPDES permit doverage
under the 2006 Construction General (Pe’rmit for Largé and Small Construction Activities
tCGP). The NOIis readily available on the Department’s website. (R. p. 269). Clear,
easily understandable instructions are contemporaneously downloaded in the same |
- document as the NOIL. (R. p. 766-776). ‘These 1nstruct10ns explain in detail how to -
answer each question on the NOI. Ryan Smith, DTG’s consultant who prepared the NOI,
downloaded these instructions and had th¢m handy when he completed DTG’s NOI. (R.

- pp. 269 and 271-272). o

DTG submitted it‘s NOI to the Dcpgrtmént onF ebruary 9,2009. (R. pp. 787-788).
- The NdI sodght NPDES permit coverage fdr land disturbing activities for an 18.41 parcel .
of land at Red Oaks Lane AcceSs frofn S.C. Hiéhway 70 in Hardeeville stper County,
South Carolina (the “Site”). (R. pp. 787- 788) The NOI was signed by Ryan Smith as
the SWPPP preparer, and Gregg Malphrus on behalf of the Project Owner/Operator
(R. p. 788). In signing the NOI, Gregg Malphrus made the following certification:

I certify under penalty of law that this document and all attachments were

prepared under my direction or supervision in accordance with a system

designed to assure that qualified personnel properly gather and evaluate’
the information submitted. Based on my inquiry of the person or persons

3 The SWPPP is the Storm Water Pollution Prevention Plan.

* Gregg Malphrus is one of three brothers who own DTG Holdings. These same three

. brothers own Malphrus Construction, the entity that cleared, mucked, and filled a wetland
on the Site in November, 2008 after DHEC had issued a decision denymg an application
for NPDES permit coverage for the site.



who manage the system, or those persons directly responsihle for
gathering the information, the information is, to the best of my knowledge
and belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
'(R pp. 787 788) |
| Sectlon II(B) of the NOI asks the applicant to hst the “Property Owner” for the '
site. (R. p. 787). The instructions for Section II(B) of the NOI spe01fy that the applicant is A
requir‘ed to list the “’comple_te,‘ legal name of the current property owner.” (R. p. 771).
DTG hsted itself as the Property Owner. (R p 787) Thls was an 1naccurate statement of
fact DTG never owned the property (R pp- 1060 1065 1069). The ALC found that ‘_
J asper Statlon was the owner of the s1te Indeed, DTG’s 30(b)(6) desrgnee testified that
DTG knew J asper Statlon was the owner of the site and that J asper Station should have
-‘ been listed. (R pp. 1065, 1069) Ryan Smith also testified that he knew Jasper Statlon | _'
was the property owner and that l asper Statlon should have been listed as the property
owner. (R. pp. 273'—27I4); |
Section III(I) of the NCI asks the applicant to ‘;list all state and feeleral—
'~ environmental perrnits or approvals applie‘d' foror obtained for [the Site].” (R p. 787). |
- The instructions for Section IH(I) of the NOI instruct the apphcant to “see § 122. 21(f) of
S.C. Regulatlon 61-9 for a list of permits, approvals and programs that should be
considered. If the provided information is inaccurate, NPDES coverage may. be invalid.”
- (R. p. 772). The instructions for Section III(I) even provides a link to the relevant

regulation. (R. p. 772). The regulation requires the applicant to list, among others, “any

~ environmental permit or construction approval received or applied for under” the -

5 (DHEC ex 1, 30(b)(6) depo of DTG pg 11, lines 19-24, p. 17, lines 7-20, pg 23, lines 2-
22).



“NPDES program under CWA..” 24 S.C.‘ Code Ann. Reg. 61-9 § 122.21(f)(6). (R. p.j

; 581). DTG’s NOI left this line blank. (R. p. 787). This was a representation that no
environmental permits had been applied fof or obtained for the site. This was an

; inaccurate statement of fact. The ALC found that Jasper Statioh had appliéd for NPDES
perm.it coverage for this site. Indéed, DTG’s 30(b)(6) designee testified that DTG knew
J ésper Station had previously applied for NPDES permit coverage for fhe site. (R. p.
1076)? Ryan‘ Smith also testified that he knew \Jasper Station had previOLils'ly applied for

| NPDES permit coverage for the site. (R. p. 282). -In fact, Mary Shéhid, counsei for

| Respo_ndénts, -ilnstructed him to list the.J asper Station pemﬁt .épplica‘tiqn bn the Né)If’

| . Finally, Sectioﬁ III(G) of the NOI asks if DHEC “has issued }é Notice to Comply

or Notice of Violation for this site or LCP?” (R. p. 766); DTG answered “No.” (R. p |
'787). This was a misstaterhent of fact. On November 5, 2008, DHEC issued a lefter to
Jasper Station stating that lénd disturbance acti\‘/ities7 were being conducted on’ the site
without a peljmiti»"l)ets. Ex. 32 (Nov. 5 letter). (R. p. 888). l,Tfle letter gave Jasper Station
ﬁoticé that “sucﬁ actions are 'considered unlawful and place [Jasper Staltion] in violation
of the Pollutlon Control Act.” (Pets. Ex. 32 (Nov. 5 letter). (R p. 888). The ]etter also

| mstructed J asper Statlon to comply w1th the law by discontinuing any act1v1ty on the site
except stabilization measures. (R. pp. 1084-88). DTG acknowledged that it was aware of

' this letter prior to subrriittir;g‘ the NOI. The existence of this letter was not disclosed to

DHEC in DTG’s NOL (R. p. 787).

¢ Albeit she instructed him to list the Jasper Station permit under Section III(B). ,
7 Incidentally, the work consisted of filling, mucking and clearing a 6 acre wetland. This
work was performed by Malphrus Construction, which is owned by the same three
brothers that own DTG.



The facts certified to by DTG became a condition of permit coverage. The
Department terminated DTG’s permit coverage based on DTG’s misrepresent‘ations of
these facts and DTG’s failure to disclose all relevant facts throughout the perm1tt1ng
process. (R. p. 809). Ms. Nodolf, DHEC s employee who reviewed DTG’s NOI testified
that if these facts had been accurately represented on the NOI, then DHEC’s review of
the application may have been different (R pp 526-527).

Rewmding to look at the background that preceded DTG’s appllcatlon brings to
light the relevance of the mlsrepresented information. As mentloned above, the true
-- . owner of the S1te was Jasper Station (R p. 590) Jasper Station and DTG entered intoa’
purchase agreement for the site on April lO 2008. (R. pp. 590 593). The Respondents
knew at the time of 51gmng the purchase agreement that the wetlands were an 1ssue and
that DHEC may not authorize the fill of the 6.07 acre wetland on the site.® (R. p. 590)

So Respondents included a clause that made the contract contlngent upon obtaining
Departmental approval to ﬁll the wetland. DHEC Ex. 14 (Purchase Agreement). (R. p.
B 1144, paragraph 3). . |

When Respdndents signed the purchase agreement, Jasper Station had a permit
application pending w1th the Department DTG and Jasper Station s 30(b)(6) de51gnees
both testified that there was no decision on the permit when the purchase agreement was
signed in April 2008. (R. p. 1094).. The Department subsequently issued a lettér denying

permit coverage on Septemher 30, 2008. (R. p. 1097). Two months later, despite having

received DHEC’s letter denying Jasper Station’s permit application, Jasper Station hired

8 This wetland portion is located in the center of the tract. It is a non-jurisdictional
wetland (NJW), and was delineated by the U.S. Army Corps of Engineers (the Corps) on
February 9; 2006 as a NJW. This means that the wetland tract was not subject to
regulation by the Corps.



Malphrus Construction—owned by the same three brothers that own DTG—to clear,
muck, and fill the wetland. (R. p. 1119). The Department initiated an enforcement action
after Malphrus Construction began land disturbance én the site. On November 5, 2008,
the Department notified Jasper Station by letter that it was in violation of the Pollution
Control Act.’ (R. p. 888). In the same ‘l.etter, DHEC also requested Jasper Station to
compl}; with the law by stopping all activities eicept a$ necessary to stabilize the site.

In the meantime, :while the Department was investigating land disturbance
activities oﬁ thev site, Respondents were working.to receive a'new letfer from the Corps
stating that thefé wére ﬁo longer Wetl‘an;is_ on fﬁe site bas.edr bn the work pe;formea .by
Malphrus Constmétion.' (R. p. 302).’ The purpose was to enable DTG to apply for new
NPDES permit coverage for the Site. (R. p: 332). In fact, Ryan Smith had already begun

preparation of a"newlNOI for DTG when Mélphrus began WOI‘k» on'the Wétland. Ryan
: Smith knew that the wetland issue was a problem, so he left section IV(‘B)’ blank on his
initial draft. DHEC.Ex. 17 (Initial Draft of DTG NOI).'° (R..:p. .1'161~). Ryan Smith also
sent Andy Smith a letter in October 2008 aéking for guidance on how to déal With the -
situation. (DHEC Ex. 9, Oct. 16, 2008 Letter from Ryan Smith to Andy Smith)). (R.
p.1133). He proposed as a solution that»they “indicate wetlands exist on the site, éubmit

the current plat and JD, and accompany the package with a letter stating what events have

? “Please note that such actions are considered unlawful and place you in violation of the
Pollution Control Act, S.C. Code Ann § 48-1-90(a) (2008).” Pets. Ex. 32 (Nov. 5 letter)
'9In fact, before the purchase agreement had even been entered, Bob Glover (Jasper
Station) emailed Andy Smith (DTG’s 30(b)(6) designee) that Malphrus was to clear,

-grub, grade, and seed an 800 area and fill “only the low area of the wetlands, which is
necessary in order to draw attention to the fact that all of this work is being done so that
OCRM will not be able to say that we performed this work in the middle of a wooded
area at night in an attempt to sneak in.” (DHEC Ex. 6, March 25, 2008 email from Bob
Glover to Andy Smith).



previously occurred.” (DHEC Ex. 9 (Oct. 16, 2008 letter from Ryan.Smith to Aﬁdy
Smith, p. 2). (R. p.1134). Ryan Smith also at some point prepared a plat.that showed the
Iocation of the work in relation to the wetlands, Jasper Station’s prior permit application,
érid the 18 acre DTG site. (Pets. Ex. 9).
| Reépondents subsequently received a letter from the US Army Corps of

Engineers (the “Corps”) to this effect on January 16, 2009. (R.,p.'77-6). DTG fhen |
_subfnitted its NOI to apply fqr NPDES permit coverage for the site. (R. p. 787). Rather
than d(-).avs Ryan Smitﬁ suggested in his October 16 lefter and éxpléin what happened, or
i,ncludc; Pets. EX’.'9, or fg)liow :Ms.. 'ShahiciA’s advi;ce anli list the Jaslpe?St{ation permit : .
nﬁmber on the NOL, DTG miérepyésehted the property oWner, misrepresented that no
preyious envi‘ron'men.tal' pérmfts‘ had be'e‘n applied for or obtai'neci,' aﬁd: misr’ep;ésented that
 nQ h;tice' to combly or nétic_e df violation had been sent. (’R. p. 787). DTG was ‘aware
Athat'the applica'tion It submitted, with misrepresentations and lacking full disclosure,
| Qould""go through withpﬁt too much sqrut'iny"’ since the NOI repfesénted that.there. :
“ would be no wetland impacts involved. (DHI;ZC‘ Ex. 11, OctAober. 21 email éhéin Andy |
Smith, Mary Shahid, et al). (R. p. 1136).

DHEC was ﬁéde .alwa4re' of the misrepresentations in July 2009 when Jasper |
S_te}tion'initiated a declaratory judgment action in circuit court. (R. p. 44). On August 21,
2609, DHEC issued é notice of intent to terminate permit coverage, and provided DTG |
and all other interested parties 30 days to comment. (R.'p. 809). bn Decembe; 22,2009,

' DHEC staff issued a final decision terminating coverage. (R. p. 823). The staff decision
became the final agency decision when the Board sent Respondents notice of its decision

not to conduct a final review conference.



STANDARD OF REVIEW

The Administrative Procedures Act establishes this Court's standard of review for
cases decided by the ALC and is set forth in Section 1-23-610(B) of the South Carolina
Code (Supp.2009), which provides that the review of the ALC’s order must be confined -
to the récord. This Court may not substitute its own jud:gment for tha;[ of the
administrative law judge as to the weight of the facts. Id. This Court may affirm the
ALC’s decision or remand the case for further.broceedings. 1d. 4Further, the ALC’s .
decision may be feverscci or mbdiﬁéd if fhe substantivé riéhts of the petitioner havé Be_en
prejudiced becau.s‘e the ﬁnding; COIl'CiliSi'(;n, or c.iecisi(;ﬁ is: (a) in violat,iqnhof ‘
constitutional or statutory provisions; (b) in excess Qf the statutory authority of the
égency; (c) fndde upon uﬁlgwful procedurg; (d) 'ajfec'te'd b); other ‘e.rror of law; (e) cle.arlyv
erroneous in view of the reliable, probative, and substantial evidence of the whole
record, or (f) arbitrary or caﬁricious or characterized by abuse of discretioh or clearlyf
unwarranfed exercise of discretiop. Id. '(emphasis added).

DHEC’s appeal brima‘rﬂy foéuseé on. the ALC’s legal error in applying‘ the wrong.

legal standard from the regulation governing termination of NPDES permits. Questions

‘oAf law are reviewed de novo on appeal. Towﬂ of Summerville v. City of N. Charleston,
378 S.C. 107, 110, 662 S.E:2d 40, 41 (2008) (“Determinihg the proper interpretatioq ofa

statute is a question of law, and this Court reviews questions of law de novo.”);

Brownlee, et al. v. South Carolina Dept. of Health & Envtl. Control, 382 S.C. 129, 137,
676 S.E.2d 116, 120 (2009). Rules of statutory construction are employed to discern the |

meaning of regulations. See S.C. Ambulatory Surgery Center Assn. v. S.C. Workers’

- Compensation Corhm., 389 S.C. 380, 699 S.E.2d 146 (2010). ‘.‘.,The cardinal rule of

10



/
_statutory construction is to ascertain and effectuate the intent of the legislature.” Media

Gen. Communications, Inc. v. S.C. Dept. of Revenue, 388 S.C. 138, 147-48, 694 S.E.2d

525 529 (2010) (quotlng Charleston County Sch. Dist. v. State Budget & Control Bd.,
313S.C. 1, 5,437 S. E 2d 6, 8 (1993). The leglslatwe language used ina statute or
‘ vregulatron is considered the rbest ev1dence of leg1slat1ve mtent and courts are bound to

' 1mplement the leg1slature S express 1ntent Lexrngton County Health Serv1ces Dlst

- S.C: Dept ofRevenue 384 S C. 647 651,382 S. E2d 508 509 (Ct App. 2009) Further

, N DHEC is glven “the most respectful deference in mterpretmg the terms of 1ts

regulatlons Converse Power V. DHEC 350 S. C 39 48 564 S. E 2d 341 346 (Ct App

| ,2002) Brownv B1 Lo, Inc., 354 S. C 436 440, 581 S E2d 836, 838 (2003) See also also

Brownlee 382S. C at 136, 676 S E 2d at 120 (quotmg South Carolina Coastal

, Conservat1on League V. South Carolrna Dept of Health & Envtl Control 363 S C. 67

- 75, 610 S.E.2d 482 486 (2005) (“Courts defer to the relevant admlnlstratwe agency S - o
- j decrsrons w1th respect to 1ts own regulatrons unless there isa compellmg reason to |

d1ffer )and Brownv Bi-Lo, lnc 3548.C. 436, 440, 581 S.E2d 836, 838 (2003)(“We' f

" recognize the Court generally gives deference to an adm1mstrat1ve agency S 1nterpretat1onl
of an'appllcable statute or its owri regulation.”)). Appellate courts look to the ordinary. .
~ meaning of words when interpreting a regulation, tak1ng care not to :resort to subtle or-

N .

| forced construction” that “limit[s]. ..the regul'ation’s operation.” Converse 350'S C.at

47, 546 S. E 2d at 346 (c1t1ng Beverlv V. Connor 307 S.C. 441, 444, 415 S.E.2d 796,799
| (1992))

| - Argument : .
S THE ALC’s DECISION IS A RESULT OF THE APPLICATION OF THE
WRONG LEGAL STANDARD FROM THE REGULATION . :
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The regulation governing termination of NPDES permits presents five grounds for
permit termination. S.C. Code Ann. Reg 61-9 § 122.64. The primary grounds in the'
regulation for purposes of this appeal are “[t]he permittee’s failure in the application o.r
~ during the pefmit issuance process to disclose fully all relevant facts or the permittee’s
misrepresentation of any relevant facts at any time.” S.C. Code of Regs. 61-

9. 122.64(3)(2) (empﬁasis added). The ALC applied}the wrong standard in three‘ main
respects: (A) the ALC mistakenly ruled that a misrepresentation of fact is not a ground
for termination if the correct information is disclosed elsewhere in the é;:plication; (B)
 the ALC-niistakenly ruled that é misrepresentation of facf is ndt a gréund for términation .
unle;s it. is aécompanied by an intent to deceive DHEC; and (C) the ALC mist;kenly
imposed a highv'ervst'andard for “relevant” than that found in the regulation. Given the
ALC’s findings that certain facts on thg NOI were inaccurate, the ALC’s utilization.of the
‘vylwrong legal étandqfci wa; prejudicial. Had the proper standarc_is frqm the regulation l;één | .
" utilized, DHEC’s termination of DTG’s permit coverage should have been affirmed.

A. The ALC mistavkenly ruled that a misrepresentation of fact is‘ n'ot a
ground for termination if the correct information is disclosed elsewhere in

the application.

The usé of the word “or” in § 122.64(a)(2) shows it provides two separaté,

alternative causes for termination of permit coverage. See Mr. T vs. Ms. T, 378 S.C. 127,
135, 662 S.E.2d 413, 417 (Ct. App. 2008) (“[The rule’s] use of the word ‘or’ indicates to
this Court two potential independent action attacks on a judgment, order, or proceeding”).
In other words, if the permittee misrepresented any relevant fact at any time, the
regulation provides DHEC grounds to terminate permit coverage. Or, if the applicant

failed to fully disclose all relevant facts throughout the permitting process, then the

12



, regulation also provides DHEC grounds to terminate permit.coverage. DHEC primarily
relies on the former—DTG’s misrepresentation of relevant facis in the NOI. Any
misrepresenfation_ of a relevant fact in the NOI provides an indepeﬁdent ground for
termination of permit coverage. |

Tfﬁs resuit is consistent with the plain language of this particular regulation and
with a review of the regulation as a whole. Under the CGP, DHEC gives itself 26_days to
act upon receipt of a complete NOL In exchange for this limited timeframe for review -

:onceia cofr_lpleté applicatjon is received, the regulation impbées a burden on the applicant
to review its éppliéatidn ar'lci provide a(;curate and éompiete respohseé:’ ' To facili-fate this
. process, the regﬁlatio‘ns require applicants to utilize a form provided by- DHEC.. ‘In
| addition, the reguiation gives DHEC the authority to rely on facts certified to by the
‘a‘lvpplicant by making such facts a condition of permit cerrage. Reg. 61-9, § 122.41(0)." |
f Whén a fact ils'celrtiﬁed to, theréfore, DHEC need not"_corﬁb thfouéh the applicatio.n'

- materials to search for latent clues that the fact mdy be inaccurate. Re;ther, such facts

.beéome va"coridition of pe;fmit co{;erage, and DHEC has a:uthority; to terminaté coverage

based on the applicant’s misrepfesentation of any relevant fact at any time.

"' See 24 S.C. Code Ann. Reg. 61-9 § 122.28(d)(4) (“Any NOI form submitted to the -
Department shall be signed in accordance with this Section.”); § 122.28(d)(7) '
(certification requirement for signatures); § 122.41(o) (“Any person making application
for a NPDES discharge permit or filing any record, report, or other document pursuant to
a regulation of the Department “shall certify that all information contained in such
document is true.”). The applicant is not entitled just to certify facts upon information and
belief; the applicant is required to certify that she has made inquiry of the person
responsible for gathering information and filling out the NOI. '

1224 S.C. Code Reg. 61-9 § 122.41(0) (“Any person making application for a NPDES
discharge permit or filing any record, report, or other document pursuant to a regulation
of the Department “shall certify that all information contained in such document is true. .
All application facts certified to by the applicant shall be a considered a valid condition
of the permit issued pursuant to that application.”) (emphasis added).

13




The ALC reversed termination in part based on the ALC’s conclusion that the

" truth could be diseemed from information provided elsewhere in the applieation :

materials,"? despite inaccurate statements of fact on the NOI. This conclusion is contrary
to the regulatlon ‘The regulation provides grounds for termmat1on if any relevant fact i 1s‘

m1srepresented by the applicant, regardless of whether the correct information may be

drscernable elsewhere in the application.

" B. The ALC erred in holding that an inaccurate statement of fact must
be made with intent to decelve in order for there to be grounds to terminate
permlt coverage

" To the extent the ALC reads a “mens tea’ requlrement 1nto Séction 122. 64(a)(2)

of Regulat1on 61-9 by requiring an mtent to decelve this is a hrgher standard or burden of ‘

prOof for -termination of permits than the regulation intends and s error of law. A

' ;review of the regulation’s plain langua;ge:reveal's..that no ’:such reduirement ex‘ists. A

L 'Lmisrepr’esentation is ?‘an assertion that does not"ac:cord vxdth the facts.” l31ack’s haw |
: Drctlonary (9th Ed. 2009) “A m1srepresentat10n belng a false assertlon of fact,
_‘.'commonly takes the form of spoken or wr1tten Words [....] An assertlon need notbe -

. fraudulent to be a m1srepresentat1on ). Though one of the deﬁnmons in Black’s states

13 The ALC reasoned that enough inforrnation was provided elsewhere in :the application '
materials to give DHEC notice that this was the Jasper Station site. The ALC concluded
that DHEC could have figured this out based in part on a comparison of TMS numbers

.provided throughout the application, or comparison of the longitude and latitude, or by

comparing different data layers on a GIS program utilized by the Department. It is worth

,notmg though, in paragraph 22 on page 14, the ALC found that Respondents’ Exhibit 9

“clearly showed the relationship between the 18.4 acre parcel and the Jasper Station
Tract.” DTG did not disclose this'document during the application process Ryan Smith
testified it was not included with the application. (R. p. 305).

'* The ALC held that no misrepresentation occurred because the 1nformat10n an apphcant
is requ1red to disclose on the NOI “was not hidden from the Department.” .In other -
words, the Court reasoned that DTG’s failure to truthfully answer the questions asked on
the NOI was irrelevant because the correct answers to those questions could be found
elsewhere in DTG’s application. »

14



“[t]he act of making a false or misleading assertion about something, usually with the

15 the regulation at issue here does not require intent to deceive in order

intent to deceive,
. tor an inaccurate statement of fact in the application to constitute grounds for termination
‘of permit coverage. Regulation 61-9 only requires an inaccurate statement of a relevant
- fact in order for there to be grouncts for termination. Q
This lack of an intent to deceive fequirement is consistent with the vplain language-
of § 122.64(a)(2) of Regulatlon 61-9 as well as the scheme of Regulation 61 Yasa
whole. Regulatlon 61-9 contains very strlct 51gnatory requlrements These
, requlrements 0b11 gate the apt)llcant to certlfy that the 1nf0rrnat10n submltted is true,
complete,,and accurate. The applicant is required to certify that it made inquiry of the
.persons tesponsible for gathering information and completing the NOI‘ to. ensure'tha‘t the
infermation is complete artd accurate. ,Ignofance or inadvertence is not a defense to
tetmihatiotl of permit coverage based on a rrtisrepresentatio‘n.
“ As discussed abdtte, facts certl:ﬁed te in the appl‘ication beeome a-condition of
permit cot/erage. § 122.41(0). If an applicant fails to comply with a term of the permit,>
.then the first greund for termination is also triggered. § 122.64(a)(1). Elsewhere in "

“Regulation 61-9 and in the Pollution Control Aet, stiffer repercussions, such as criminal

'3 At the hearing, the Judge Matthews commented that she remembered the intent to
deceive requirement as one of the nine elements of fraud from law school. However,
unlike the common law elements of fraud, Regulation 61-9 does not require proof of
intent to deceive in order to terminate permit coverage based on a
misrepresentation.

1624 'S.C. Code Reg. 61-9 § 122. 28(d)(3) (“Material submitted shall be complete and
accurate™); § 122.28(d)(4) (“Any NOI form submitted to the Department shall be signed
in accordance with this Section”); § 122.28(d)(7) (certification requirement for A
signatures); § 122.41(o) (“Any person making application for a NPDES discharge permit

. or filing any record, report, or other document pursuant to a regulation off the S

Department “shall certify that all information contained in such document is true.”).
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convictions and civil fines, are providcd.when a misrepresentation is made by an
applicant or permittee with intent to deceive.'” Where DHEC does not feel that criminal
" charges or civil penalties are warranted, l)HEC still has grounds to terminate permit
coverage under § 122 64(a)(2) After all, if the permlt is utillzed by the permlttee then
'. grounds would ex1st under § 122. 64(a)(l) because terms of the permlt would not be
: complied;with.' "

. ] Thus, to thé‘.ei(tent the ALC required evidence of proof of an intent to deceive,
h thrs was an error. of law. Cll_aims of ignorance"or inadVertence are hnot defenses to -
'terrnination basedon a mi'sr%epresentation. 'The regulation requires only a
misrepresentatlon of avrelevant fact | | | |

C The ALC applled the wrong legal standard for “relevant »

The ALC did not cons1der the corrcct 1dent1ﬁcat10n of* the property owner,
permittlng h1story, or the Department S 1ssuance of notices relevant in the: “context of
h deterrhinmg whether’ cause exists for permit terrninatlon ” (Order 24) In domg S0, the '

.i_:ALC 1ncorrectly applied a h1gher standard of relevance than requlred by law

N Inforrnatlonjls ‘relevant” when it _dlsplays “any tendency to make the ex1stence of any
 fact that is of consequence to‘t‘he detcrmina'tion of the action more probableior less

" probable than it ‘vvould be without the ev1dence State V. Pagan 357 S.C. 132 591

S. E 2d. 646 (Ct. App. 2004) (emphasis added) This Court also has cited with approval

“ the dictionary deﬁnition of relevant as “hav1ng a significant and demonstrable bearlng on

17 See § 122.41(k)(2): “The PCA provides that any person who knowingly makes any
false statement, representation, or certification in any record or in any other document
submitted or required to be maintained under this permit...shall, upon conviction, be
punished by a fine of not more than $25,000 per violation, or by imprisonment for not
. more than two years, or both.” (emphasis added); See also § 122.41(0)(2).
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the matter at hand.” State v. Lauvton, 382 S.C.. 122,127, 675 S.E.2d 454, 457 (Ct. App:

12009).'® Therefore, in the context of a permit application, information is relevant when it
has any bearing or influence on the Department’s decision on the permit. In other words,
to find that DTG’s misrepresentations were irrelevant, this Court would have to find as a
factual rnatter rhat the misrepresentatio‘ns caused no tendency or likelihood that thev
Department could have made a different deeision regarding DTG’s permit appliication
had DTG provided accurate inforrnation. These findings were not made. 'In finding that

- the misrepresented information was not relevant, the ALC imposed a higher standard
than Yth:e" ref.;ulation reduires for ‘rermrination of perrnit couerage. | | K

The ALC concluded that in order to be relevant, the information rnust be required

by regulation. First, this is not tne standard for relevance. While DHEC agrees that _

o inforniation is per se relevant if the information is required by regulation to be provided '

to DHEC the definition of relevant is not limited to information required oy regulation to

 be prov1ded Moreover, even using the ALC’s standard all of the 1nformatlon |

‘ mrsrepresented by the appllcant is requlred by Regula‘uon 61-9. Section 122.21(f)(4)
requrres the appllcant to provide information on property ownershlp status and Sectlon
122. 21(f)(4) requlres a listing of all permits or construction approvals recelved or apphed
for under among other programs the NPDES program under the CWA. Moreover l

Regulation 61-9 requires applicants to use forms provided by DHEC. " Applicants are

'8 See Merriam-Webster's Online Dictionary, “relevant” (last visited June 28, 2011)
http:// www.merriam- webster.com/ dlctronary/ relevant.

1 See 24 S.C. Code Ann.Reg. 61-9 § 122.64(f) (“All applicants for NPDES perm1ts shall
prov1de the following information to the Department, using the application form provided
by the Department.”) (emphasis added); § 122.21(a)(2) (“Applicants for State-issued
must use State forms which must require at a minimum the information listed in the
appropriate. paragraphs of this section.”) (emphasis added); § 122.1(d)(1) (“Permit
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required to completely, accurately, and truthfully complete the forms provided by
DHEC.”

J Thus, even using the improper standard utilized by the ALC, the ALC committed
an errbr of law in failing to recognize that the regulatron requires the applicant to providé,\
the information requestedon the NOI. Moreover, the ALC erred in raising the standard
for termination beyond the standard of “relevant” as utilized by the regulation; relevancy
imeans having any tendency to affect the outcome of the permitting decision.?’ Thé ,;\LC' '
di‘d. not make a finding that DTG’s fa}lsg _stétements of fact would have no tendency to
afféét the‘ (:;ufcorrle of D'HEC’.S p”ermitﬁng decisiorl. | -

~

II. THE LEGAL ERRORS IDENTIFIED ABOVE WERE PREJUDICIAL; IF THE
: ALC HAD APPLIED THE CORRECT STANDARD TO THE FACTS FOUND,
- THEN THE ALC WOULD HAVE AFFIRMED DHEC’S TERMINATION OF
DTG S PERMIT COVERAGE. '

cA DTG’s Representatlon of Property Owner Was A- Mlsrepresentatlon
- Of A Relevant Fact

application forms. Applicants for permits must submit their application on permit
application forms designated by the Department.”); § 122.28(b)(2)(i) (“Except as’
provided in paragraphs (b)(2)(v) and (b)(2)(vi) of this section, dischargers seeking
coverage under a general permit shall submit to the Department a written notice of intent
to be covered by the general permit. ... A complete and timely notice of intent (NOI) to
be covered in accordance with the general permit requirements; fulfills the requirements
for permit applications for purposes of [§§] 122.6, 122.21, and 122.26™); § 122.28(d)(1)-
(“An NOI shall be on forms as may be prescribed and furnished from time to time by the
Department. An NOI shall be accompanied by all pertinent information as the
Department may require...”).

2024 8.C. Code Reg. 61-9 §§ 122.28(d)(3) (“Material submitted shall be complete and
accurate”); § 122.28(d)(4) (“Any NOI form submitted to the Department shall be signed
in accordance with this Section”); § 122.28(d)(7) (certification requirement for
signatures); § 122.41(o) (“Any person making application for a NPDES discharge permit
or filing any record, report, or other document pursuant to a regulation off the
Department “shall certify that all information contained in such document:is true.”)

2! The ALC made no findings that the misrepresented information would have had no
tendency to affect the outcome of the permit decision.
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Section II(B) of the NOI, titled “Property Information,” asks the applicant to list
the site’s Property Owﬁer. (R. p. 766). The instructions for Section If(B) instruct the
applicant to “list -the complete, legal name of the current property Owner(s).” (emphasis

added). DTG wrote “same as above” to answer Section 1I(B) of the NOI. (R. p. 787). |
The above line listed DTG as the Project Owner/Operator. The ALC found this to be a
~ representation thét DTG owned the site. The ALC found that DTG did not own the site.

. (Order 10-1 l) Instead, the ALC found that Jasper Station was the propefty owner. (R. p.
26). The ALC did‘not make a ﬁh&ing that if J aqur Staiior‘l had been acéﬁrately list'ed
thén tﬁere V\;OUIC;. l;e no tencigncy. to affectl the .DHEC’; pérmﬁ aeciéion. | |

Moreover, such a ﬁndingewould not be suppdrted by the eyide;lce. The only
- _evi}dence as_to Wf.lléther this information would have had a tendency to irﬁpact the

» Departfnenf’s decision on the permit was Ms. Nodolf s testiﬁony. Ms..i\lodolf testiﬁéd
that if the'ci)rréct property owner had been listed, sﬁe would haye seen their prior perrﬁit ’

applicétion for the Site in EFIS and that'the Department was in the process of

_ investigating land disturbance, including wetland fill, without a permit on the site. (R. p.

N

501). She testiﬁed that this would have resulted in additional reviews and wouid have .

, al_ffected DHEC’s outcome on the permit application.” ﬁer testimony was not rebutted. -

This rﬁakes th'e’ information reievant using the standard discussed above. The ALC erred

in finding that this false statement of fact was not a misrepresentation bf a relevant fact.
Moreover, since this information is required by regulation, it is relevant as a

matter of law. The ALC’s assertion that nothing in Reg. 61-9.122.21 or in the general |

permit requires the disclosure of the property owner’s name is error. Section

2 See Footnotes 26 and 27.
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‘ 122 21(D(4) specrﬁcally requires the apphcant to disclose the site’s “ownership status.”
The ownershi‘p status of the site was that Jasper Station owned it Iand DTG had entered

' + into a purchase agreement withJ asper Station for the site. ThlS fact was misrepresented.

- (R p 787) Moreover Regulatron 61 9 requires apphcants to use the form provrded by

‘DHEC. The GenerallPermlt also requires the applicant to submlt a complete NOI. The
'NOI reqnires': the appli'oant to li'st the, cur_rent property owner. Thus, the ALC’.sorder‘is_
wrong when it states that thi‘s information.is not required by regul‘.a'tion. Both the |
reguletion and\,th‘e generat permit require th‘e .appilicant to list the property owner. The

~ property owner is relevant as a matter of law.”

. % In'Durant v. S.C. Dept. of Health and Environmental Control, the citcuit court affirmed
.- the decisions of the ALC and the Coastal Zone Management Panel to deny Durant’s
& critical area permit apphcatron for.a dock near Brookgreen. Gardens and Huntington -

4 Beach State Park. Durant v. South Carolina Dept. of Health & Envtl. Control et al., 20‘01— o
. CP-22-248, Order Filed Nov. 12, 2002 (Cottingham, J.). In affirming the permit demal

. the Circuit Court, the Honorable Edward Cottingham; ruled that DHEC “may properly

- ~ deny any apphcant that misrepresents a significant fact. > Id. at 15. The applicant had

“‘represented that he was the sole owner of the lot to be attached to the proposed dock. d.

at.15-16. In fact, the apphcant had a partner that also had an ownershrp 1nterest 1in the lot.

~ Judge Cottingham held that:’ '

Y “these misrepresentations are very 1mportant to the proper operatlon of the
permitting process. Without the Petitioner’s property being a party to this
proceeding, OCRM, PRT, Brookgreen, the Administrative Law Judge division .
and this court system are all subject to another application from the Petitioner’s
_partner related to this same lot. The interests of consistency"and of administrative
and judicial economy require that the Petitioner’s partner be a party to. the

~ Petitioner’s application and be bound by all decisions made with respect to that
application. By incorrectly representing the state of title to the lot to be attached to
the proposed construction, the Petitioner frustrated those interests. Similarly by
[sic] representing incorrectly that he had title to the land that extended to the high
water mark, the Petitioner prevented OCRM from notices asrequired of it by -
[regulation]. Because the Peti_tioner’s application incorrectly represented facts
that are essential to the fair and efficient administration of the permit system,
OCRM’s procedures, along with basic principles of fairness, authorizes the demal
of the Petitioner’s application.”

1d. at 16-17. Judge Cottingham’s decision was subsequently affirmed by this Court

on other grounds. Durant v. South Carolina Dept. of Health and Environmental
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The ALC also attempted to justify DTG’s misrepresentation as reasonable
because DTG is the project owner/operator and would have eventually become the
property owner if the sale had closed when the work was perform‘ed. The ALC was,
pe'rsuaded by some examples Respondents provided that they thought to be similar
practices.24 While the ALC’s approach tc ask fcr the eventual property owner may be a
4 reasonable approach if the ALC was the agency creatmg the form, the ALC does not
create the form. The regulatlons requlre the appllcant to use the form created by DHEC
The NOI is the form created by DHEC that DTG was requlred to complete The appllcant .
IIS requlred by regulatlon and the general permlt to fill out the NOI completely,
accnrateiy, and truthfully. DHECs form is the one that the regulation required the
.applicant to fill cut, with cdmplete accurate and truthful answers. The NOI requires the
applicant to provide the current owner. What the ALC would ask' for ifthe ALC was
, creating the form is irrelevant. |
In addition, the ALC:reasoned that it-makes sense to list the Project,

. Owner/Operator as the Property Owner since the permit will be issued to the Project

Control, 361 S.C. 416, 604 S.E.2d 704 (Ct. App. 2004). DHEC submits that the
misrepresentations by DTG are even more significant than the misrepresentations by -
Mr. Durant.
24 Respondents’ title examiner conceded that DHEC would have had no way of knowing
whether the representations in the examples provided by Respondents were false
representations as to ownership. Respondents only. came to such conclusion after
reviewing an extensive volume of permit files and forwarding a large number of the files
reviewed to a title examiner. DHEC neither employs a title examiner nor is authorized to
do so. Moreover, as Justice Holmes explained, “What usually is done may be evidence of
what ought to be done, but what ought to be done is fixed by a standard of reasonable .
prudence, whether it usually is complied with or not.” Texas & P. Ry. Co. v.
Behymer, 189 U.S. 468, 470, 23 S.Ct. 622, 623 (1903) (emphasis added). Here, what
ought to be done is fixed by Regulation 61-9 and the General Permit, which require the
- applicant to fill out the form created by DHEC. This form requlres the current property
owner.
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Owner/Operator. The forrn recognizes that the permit will be issued to the Project
Own‘er/Operatori.but it still requires the applicant to list the current property owner.

, Under this rationale, the answer to questions II(A) and II(B) would always be the same,
rendering the second question redundant. If DHEC had intended that the project‘ |

. Aowner/operator would always be the property owner DHEC would not have asked both
‘ questions Regardless the NOI requires the apphcant to list the current property owner
DTG mlsrepresented th1s information. (R p. 787)

- VDTG s \r\nlsrepresentatlon of the property ownergon the NOI provides an

indepen'deint :gronnd; for terminationv_onf ,co\.{'erage(war;ranting reversai of the ALC’s B

, decrsion; | |

B. DTG’s Representatlon That No Envnronmental Permits Had Been
Applled For Or Obtained Was A Mlsrepresentatlon Of A Relevant Fact.

kSectron III(I) of the NOI requrres the ,apphcant‘to “Jist all state and .federal

- ent?ironmental permits or approvals applied »for or ohtarned for this site:” (R: p. 766). |
The instructions tor Section III'(I): are elear They‘warn that “if the prov1ded 1nforrnatron -
is 1naccurate NPDES coverage may be 1nva11d ? (Pets Ex 11). (R p 772) \Moreover

A; the 1nstruct10ns d1rect the appllcant “to see § 122 21(f) of regulatlon 61 9”7 ‘and offer a
llnk to the regulatlon (R p 772) § 122 21(t) re1terates the- requlrement that an apphcant
list “all permrts or construction approvals recelved or applied for under among other , |
- permitting programs, “the NPDES program under CWA ”? DTG’s NOI left Sectlon III(I) '

blank. This represented that there had been no environmental permits applred foror

obtained under any of the programs listed in-§ 122.21(f) of Regulation 61-9. The ALC

25 See Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198
(2002) (stating it must be presumed the Legislature did not intend a futile act, but rather
intended its statutes to accomplish something.”)
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found .that Jasper Station had previously submitted an appli.cation for NPDES permit :
. coverage for the site. If the ALC had applied the eorrect legal standard, the ALC would
‘have concluded that DTG’s answer to Section I1I(I) was a misrepresentation of a relevant
fact.._ | | | - | | |
IR The ALC did not make a finding that f the Jasper Station permit had been listed
under Section IfI(I)‘, it Would have had:no tendency to 'alter the decision DHEC miade on |
bTG’s ‘applie'ation for..NPl');ES pennjt~cojyferage. ‘This finding of fact Wonld be required
“‘te‘r“each'a co'hciusio‘n that the misrepresentation that there had been no permits applied for. .
. .'j.:lS not greunds for termmatlon The ALC d1d not make thls ﬁndlng because such a’ 3
finding would not be supported by the ev1dence |
| ,. «Moreover- as dlscussed above, Ms. Nodolf ,testiﬁed that if the J asper Station
. pe;rnlt had been 11sted in the NOI she Would have been aware of the perrnlt and that

- DHEC was, 1nvest1gat1ng land dlsturbance (1nclud1ng the ﬁll of wetlands) without a

N 'permlt on. the Site. % (R p. 562) She testrﬁed that she would have done addltlonal
' K , . .

26 JIn her testlmony, Ms. Nodolf the stormwater section project manager pr1mar11y
resp0n51ble for the review of DTG’s application, explalned that the NOI information is
inputted into the Department s “Environmental Fac111ty Information System” (EFIS),a -
- computer database the Department uses to process permit applicatioris. (R. p. 478).
DHEC exhibit 37a displays the main EFIS screen for the DTG permit that is the subject .
of this action. Ms. Nodolf explained that her routine is to click the main screen’s “site
info” button, which brings.up the screen shown in DHEC exhibit 37b. -Next to the listed
landowner is a “D” button, which brings up details about the landowner: This button
‘loads a'Company Update screen when clicked, showing important information
- concerning the entity listed as landowner. This information includes all permitting
history related.to the entity, in addition to any violations or enforcement actions levied
‘against it. (R. p. 489). Because the NOI listed DTG as the property owner, DTG was
shown as such in screen 37b. Accordingly, the company update for DTG came up when
. Ms. Nodolf clicked the “D” button. (DHEC Ex. 37h). Ms. Nodolf explained that after
looking at DTG’s permit history (DHEC Ex. 37i) she was satisfied that none of DTG’s
existing permits implicated concerns for this site. (R. p. 492-93). ‘ ‘
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reviews-and would have reached a different decision on DTG’s permit alpplication.27 This
was the only evidence addressing what tendency this information would have had on the
128

Department’s decision had the information not been misrepresented on the NOL.

Using the test provided by the ALC, since this information is required by regulation,

DTG’s misrepresentation of this relevant fact prejudiced the Department. If .
Jasper Station was accurately listed as the property owner on the NOI, then Jasper Station
would have appeared as the landowner in EFIS. Had this been the case, then the
Company Update for Jasper Station (rather than for DTG) would have loaded when Ms.
Nodolf clicked the “D” button. (DHEC Ex. 37c). (R. p. 563). The company update
shows the entity’s permitting history and enforcement history, including Jasper Station’s
prior permit application (which had been denied by DHEC) and an-ongoing investigation
for land- disturbance without a permit. (DHEC 37c, 37d, 37e). Further, Jasper Station’s
Company Update would have included a violation, which in turn would have informed .
Ms. Nodolf that the Department was investigating an unpermitted land disturbance at that
site. (DHEC 37¢, 37f). The violation entry was created and entered into EFIS on
February 12, 2009, prior to Nodolf’s review of DTG’s NOI in late March of 2009. Ms.
Nodolf would have been aware of both Jasper Station’s violation and suspect permitting
history if it was correctly listed as the Property Owner on the NOI. As Ms. Nodolf ’
explained, this would have prompted additional reviews and a different decision on the
permit. Because the Department likely would have wanted to know this fact in
determmlng whether to issue its permit, the fact is relevant. Thus, DTG’s
" misrepresentation of this relevant fact provided proper grounds for permit termination. -
2" DHEC reviews the application for NPDES permit coverage for consistency with the
state Coastal Management Program (CMP). S.C. Code Ann. § 48-39-80(B)(11); Spectre,
LLCv. S.C. Dep't of Health and Envtl. Cntrl., 386 S.C. 357, 688 S.E.2d 844 (2010)
(holding the CMP governs isolated wetlands and that coastal zone consistency
certification is necessary in order to obtain NPDES permit coverage in the coastal zone).
There are policies in the CMP governing commercial activities in wetlands. In order to
obtain coastal zone consistency certification, the applicant must demonstrate that there
are-no feasible alternatives and that the activity is water dependent. CMP, Ch.
HIC)(3)AV)(1)(b) (“commercial proposals which require fill or other permanent
alteration of salt, brackish or freshwater wetlands will be denied unless no feasible
alternatives exist and the facility is water dependent. Since these wetlands are valuable
habitat for wildlife and plant species and serve as hydrologic buffers providing for storm
water runoff and aquifer recharge, commercial development is discouraged in these areas.
The cumulative impacts of the commercial activity which exists or is likely to exist in the
area will be considered.”) (CMP, p. III-40) (emphasis added).
28 The Order finds in paragraph 33 that there may have been some lack of conformity
among DHEC staff in how they referenced the Jasper Station permit on internal
documents. This is irrelevant, as DTG made no effort to list the Jasper Station permit
applications in Section III(I) as instructed.

24



Jasper Station’s prior NPDES permit application is relevant as a matter of law and it was
a misrepresentation for DTG to represeni that there had been no prior application.
| The ALC justified DTG’s misrepresentation of the site’s permitting history by
" finding that DTG may have correctly answered Sectibn [TI(B) of the'NOI. Section III(B) - -
| of the NOI asks whether a project is.properly considered part of a Larger Common Plan
(LCP). (R. p. 766). According to Départmént instructions regarding Section III(B), the
j applicant is speciﬁcally asked to list the previous state permit numbers of other phases of
| the LCP. (R. p; 772). DHEC has not challenged the accuracy of DTG\’ys answer to
Sccti_(;f; I11(B) of the NOL Whether DTG correctly answered Section III(B) of the NOI
has no bearing on whethef DTG misrepresented its answer to Section III(T). The ALC’s
: 'lrationaie renders one of the two Ciuéétions on the i\IOI redundant. 2 T_l;liS Waé an error of
“law. |
" Since the régulations aﬁd the férm require DTG to list Jasper Station’s prjor

applicafion for NPDES c:c)vérage, DTG’s fafse representation thét there we"re no 'suChv»
, éppiications is an independent groLln'd for terrﬁination of permitA covéré‘ée warrantjng
reversal of the ALC’s decision.

C. DTG’s Representation That No Notice To Comply Or Notice Of
Violation Had Been Issued Was A Misrepresentation Of A Relevant Fact

Section III(G) of ,tlie NOI requires DTG to inform DHEC if DHEC has issued any
. notice of violation or notice to comply for the site. (R. p. 766). ‘The instructions state
“select yes if DHEC has issued a notice to comply or notice of violation for the site or

“any site within the LCP. Provide additional information about the notice (e.g., order

?® See Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198
(2002) (stating it must be presumed the Leglslature did not intend a futile act, but rather
intended its statutes to accomplish something.”
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number) and a copy of correspondence with DHEC regarding the notice.” (R. p. 772).
DTG checked:No.” (R. p. 787). The AL{C found that the November 5, 2008 warning
notice from DHEC was issued for the site. (R. p. 27). However, the ALC found that
“nowhere in the letter is it designated as a “Notice of Violation or Notice to Comply.” (R.
p. 27)». DHEC acknowledges that the capﬁon of the November 5 lettef is a “Warning

| Notice,” and not a “Notice of Violation” or “Notice to Comply.” But the vALC’si

‘reasoning puts form over substance. The law puts substance over form. See South

Carolina Ins. Co. v. Barlow, 301 S.C.'502, 508, 39‘42 S.E.2d 795, 798 (Ct. App. 1990)
(“To hold otherwise, would amount to a sacrifice of substélnce to form.”). |

The substance of thé letter clearly puts Jasper Station oh notice that Jasper Station
was in violation of the Pollution Control Act and must comply with the laW:

- Be advised that based on recent inspections conducted on October 15,
2008 and October 23, 2008, the Department has determined that land
disturbing activities have been initiated on your site without NPDES
coverage for storm water discharges. According to Water Pollution
Control Permits, 24 S.C. Code Ann. Regs. 61-9.122.26(a) (Supp. 2007),

* you are required to apply for and obtain a [NPDES] permit prior to
initiating land-disturbing activity. Please note that such actions are
considered unlawful and place you in violation.of the Pollution Control -
Act, S.C. Code Ann. Section 48-1-90(a)(2008).

Pets. Ex. 32 (Nov. 5 letter) (emphasis added). (R. p. 888). The above language clearly
put Jasper Station on notice that it was in violation of the Pollution Control Act. The
letter also noticed Jasper Station to cdmply with the Pollution Control Act:

You are hereby requested to discontinue any work activity at this site other
than installation and maintenance of storm water, sediment and erosion
control measures as directed by your design engineer for
stabilization...[a]s indicated in my letter dated October 28, 2008, this
matter is being referred to Enforcement Staff for further consideration.
Please respond within three (3) working days to this office...with a time
frame to bring this project into compliance.
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Pets. Ex. 32 (Nov. § léttér). (emphasis added). (R. p. 888)  it cannot reasonably be |
disputed that the éxistence of this letter is not relevant to a subsequent appliéation to

~ conduct land disturbance on the'yery same site while DH.EC investigates land disturbance
- (including wetland fill). This representation is an independent ground for terrn'inati()n‘of |
perrnit coverage warranting reversal of the ALC’s_ decision.

D.  Alternatively, DTG’s Failure To Discloée The November 5, 2008
Warning Notice Was A Failure To Disclose All Relevant Information. -

_ Even if the Court puts form over substance and concludes that Section'III(é) Adid '

- not contain a miérepre_seﬁtation because the .title of the Névemﬁer 5 letter was not “Noticé

"t(.).'Cor,nply"’ or “Notice Q:f Viélétioﬁ,” it is a relevant fact that was4not disclosed during ‘the -
perrr;itt:ing pro.cess. .D?G' did not include the Novembef 5 , 2008 lettef with any of 1ts |

" . application méterials..‘It cannot be argued that the November 5 igtteﬁ was nét a relevant

N fact. In additiori, in Januaryv 2009, Thon;as & Huttoﬁ (Iv)ilG’s,a.nd Jasp;:r Statibﬁ’s fnUtudi
-pennittiﬁg éonsultan".[) préparéd an exhibit tha;[ showe d the location éf ‘tvhe Wetlénd 1n '
~relation to the entirety 'o'f tﬁe Ja-sp'er Tract and the Site. (Péts. Ex. 9). (R. pp 75 1-752)‘. _'

The ALC found th'is‘:;to be particularly useful in'shoWing the relati‘or;ship between the.

- DTG site, the Jasper Station pc;r’mit applicatioﬁ, and the investigellti.on,irito 1and
disturbance without a per'init.' Ryan Smith 'testiﬁe‘d that he did npt"ir;gipcl_e E“xhibit 9in
the permit apﬁlication. .(R. p. 305). Thus, the alternative é;ound unéér section
122.64(a)(2), “thelpermittee’s.failure in the épblicatidn or dufiﬁg the permit ilssuan;:e |
process to disclose full all relevant facts,” exists as an inrd;epende'nt basis“‘to reverse the
ALC’s decision.

E.  The Fact That There Are Now Wetlands On The Site Further Reveals
~ The Relevance of The Misrepresentations In Sections 1I(B), ITI(I) and I1II(G),
and Also Provides An Independent Ground For Termination.
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'The ALC concluded that “the issue of the sufficiency of the information provided
- by DTG in Section IV of the NOI related to wetlands is not before [the] Court.” (Order
pg. 21). (R. p. 34). The ALC _did not consider the wetlands on the site in deterrrrining the
relevance of the other misrepresented information. While DHEC agrees that iteeuld
bring another termination actiorl against DTG lbas"e‘d on the vt/etlands, DHEC submits that
“the ALC erred in not considering the wetlands.' First, the wetland issues are prebative in
further showing the relevance of the information misrepresented in Sections II(B), I1I(G),
and ITI(I) of the NOI. In addition, the faet that there are nvow'\;vetland‘s oh‘the site‘
provides an independent basis for terrnirratien arrd the ALC was -free to terminatei-on that
basis. The ALC erred in holding otherwise." |
DTG represented in Secti'dn IV of the NOI that there were ne wetlands dn the site.
(R. p. 787). This representatron was based onal anuary 16 2009 letter from the Corps a.»
"letter which was obtamed only after Malphrus Constructlon reportedly cleared mucked
and dlscharged some fill material into the wetlan’d.30>(R_. p. 776). Malphrus Cons_tructron,,
ewned by the same three brothers that own DTG, conducted the land disturbing activities
pursuant to a eontract Malphrus had with J asper Station; the work was donedseme time ‘
| after DHEC’s September 30, 2008 denial of Jasper Station’s NPDES permit apphcatron.
DHEC was in the process of mvestlgatlng Jasper Statlon s land dlsturbance activities on
‘the site when the new letter was obtalned from the Corps and when the DTG NOI was
submitted. Though DHEC did not terminate based on the representations in Section IV,
~ the wetland issues help show the relevance of the 0ther information misrepresented.

Regardless of the accuracy of DTG’s NOI when it was submitted in February 2009,

39 Malphrus was instructed by Jasper Station to only fill the low areas of the wetland.
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Respondents stipulated that bHEC’s Jeff Thompson observed wetlands during site visits
on July 28, 2009 and December 17, 2009. (R. pp. 568-569).
Though DHEC requires applicants to provide a Corps’ IWetland delineation,
' DHEC is not restricted to wetlands delineated bsl the Corps of Engineers; DHEC’s
jurisdic‘tion under the Pollution Control Act and Coastal Zone Management Act extends

to waters of the state, which includes isolated wetlands not subj'ect to the juri'sdiction of

the Corps under the Clean Water Act. See Georgetown County League of Women Voters

V. Smlth Land Co., Inc. -- S. C i S.E.2d -, 2011 WL 2682437, 1 (201 1) (holdmg that
the Pollutron Control Act specrﬁcally defines the waters subject to regulatron under the
vAc,t‘ to include isolated wetlands3 and that DHEC has' jurisdiction over such wetlands -~ - -

}'under- the Pollution Control Aet regardless of Corps’ Aregul'ation over such wetlands under

'

-the Clean Water Act.); Spectre, LLC v. S.C. Dep't of Health and Enviro. Cntrl 386 S C.

357 688 S.E. 2d 844 (2010)
DTG was informed that the NOI would be unhkely to get much scrutiny if they
- could represent that there were no wetlands on the site. Ms. Shahid wrote the followmg in

an email to Ryan Smith on Oetober21, 2008:

Here are my suggestlons on how to compete [sic] the NOI:
Section II B: Prevrous state permrt/ﬁle number 27-02-02- 02/27 06-08- 01

(Ryan included the previous Red Oaks number and | added the previous
Jasper Station number.)

Section IV. Waterbody Information: “No” Jurisdictional Wetlands
“No” Non-Jurisdictional Wetlands
But-in order to indicate No” on the wetlands section we need a new “No
. Wetlands” letter from the Corps
‘ ]
This would constitute full disclosure to OCRM: 1nclud1ng the Jasper
Station permit # and getting the Corps to revise their earlier wetland letter.
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It might trigger some reaction from OCRM, but it is also possible that the
application would go through without too much scrutiny since there will
be no wetland impacts involved.

(DHEC Ex. 11) (emphasis added). (R. p. 1136). DTG did not follow.Ms. Shahid’s
advice and left the J asper Station permit off the NOI. DTG also did not follow Ryan
Smith’s advice in his October 16 letter where he suggested that they “indica"[e yvetlands
exist on éite, submit the current plat and JD, an(i accompany the package with a letter
statihg what events Have previously occuryed.” (R.p. 1134 and p 562). Instead, DTG
brocured a new letter from the ,Corpé, indicated no wetlands, and misrépresented the - -
prdperty owner, misrepresented that no eﬁvironmental permits had been applied for, and
misrepresented that no notice to comply or warning notice had been issued. In addition
to the; “ﬁé_wetland” repre'sentation.vresulting in a decreased levd of scrutiny, DTG’s other
| fhree mi';rleilaresentations (of onler, pérmitting hist;>ry, a‘nd enforcement history) _
, décr'easedv.the likelihood that DHEC would discover.that the no wetland letter'was
obt;i-ﬁed only after wetlands were illegally ﬁlléd. If any of this information had been
accﬁrafely represented in thé NOI, Ms. Nodolf ’would have pulled the Jasper Station
permit and known that the ﬁo wetland lettef was a result of J aspér Station"s‘ unlawful ﬁll
of the wetland. This would havé triggered additional revie;zv.3 ’ (R.p. 527). .

Several cases hold that the A_LC 1S not restri;:ted to the agency’s action ina

contested case. See Brown v. S.C. Dept. of Health & Envtl. Control, 348 S.C. 507, 512,

560 S.E.2d 410, 413 (2002) (“Although this case reached the ALJ in the posture of an .

appeal, the ALJ was not sitting in an appellate capacity and was not restricted to a review

31'See Footnotes 26 and 27.
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of OCRM's permit decision.”) (citing Reliance Ins. Co. v. Smith, 327 S.C. 528, 489

S.E.2d 674 (Ct. App. 1997)).

When it came to light that there are still wetlands on the Site, based on DTG’s
stlpulation that Jeff Thompson observed wetlands on the Site an 1ndependent ground for '\
. termination arose. (R p. 569) Since DTG certiﬁed that there are no wetlands on the site,
it is a condition of DTG’s permit coverage that there be no wetland on the site. See 24
S.C. Code Ann. Reg. 61-9, § 122.41(0). Based on Respondent’s stipulation that there are
- wetlands on the site, this cdndition of permit coverage cannot be complied‘ with. DTG’s '
NfPl)ES permit coverage does not authoriie ‘the discharge of stOrmwater or fill material
‘into wetlands or waters of the state. Ryan vSmith agre‘ed that DTG’s application did not

seek to discharge stormwater or fill into wetlands. Rather than 'sendiné, the applicant and
| ,DHEC back through the administrative process, the ALC was free to.sustain DleC’S
. 'termination of DTG;S permit coverage on .,that basis"alone. Therefore'§ 122.64(a)(1) .
" . provides .an independent ground for termination:i'warranting reyersal of the ALC’s -
decision. | | |

1

. THE ALC COMMITTED REVERSIBLE ERROR BY NOT GRANTING
THE DEPARTMENT’S MOTION TO DISMISS SINCE THE PERMITTEE NO
LONGER HAS AN INTEREST IN THE SITE."

Prior to the hearing, DHEC filed a motion to dismiss becausé this dispute was .
rendered moot by DTG’s April 8, 2010 termination of the purchase agreement with
Jasper Station. (DHEC Ex. 10). (R.p. 118).‘ Jasper Station’s 30(b)(6) designee testiﬁed‘
that Jasper Station did not know whether DTG had an interest in negotiating a new
purchase agreement if DHEC’s termination was reinstated. (R. p. 1110).- He testified

that it would be speculative to guess and that those conversations had not been fruitful.

31



(R. p. 1114). DTG was the only party to fhe permit—a contract between DHEC and
DTG. Thus this dispute has been rendered moot as to DTG. Jasper Station does not have
‘standing to revive it. Jasper Station cannot force DHEC to enter into a contract with
another party who has no interest in the property. o L
In order for a litigant to have étanding to bring an action, it must “be a real party

in interest, i.e.,'a party who has a real, material, or substantial interest in the subject

matter of the action...” Powell ex. Rel. Kelley v. Bank _of America, 379 S.C. 437, 445,

665 S.E.2d 237, 241 (Ct. App. 2008); Commander Health Care Facilities, Inc. v. .

S»CDHEC, 370 S.C. 296, 301 634 S.E.2d 664, 666; (Ct. App 2006). At the bare E
minimum, ;:onstituti;)nal standing requires that the litigant sustain a direct injury or the
’immediate dapger that a direct i.nj‘ury- will be sustained. Id. The South Carolina Supreme
‘ 'Cou'rt hés articulated a.strir}gent test for standing. To prbvé standing, DTG carries the -
vtA>u-rd'en of estabiishing that (1‘) it suffered én injury in fact; (2) the injury and the conduct
co‘mpliai'ned of are causall‘y: .conne.cted; and (3) it must be likely, ra£hef thaﬁ mereiy
spécﬁlgtive; that ‘th.e injury‘ Will be ‘redressed by a favorable decision. Id. |
Nei?hef DTG nor Jasper can Ir;eet the three elements of standing. Powell proVideé
a helpful illustration of this Court’s refusal to graﬁt standing w};en a business has no
ownership in an entify. In M, Bénk of America (BOA) appealed an order |
apportioning interpleaded funds. The Court of Appeals held that BOA lacked standing to
appeél the order, taking care to emphasize that BOA had no ownership interest in the |
interpleaded funds. Nonetheless, BOA argued that it had standing because a different

apportionment to one of the parties would reduce its liability in the underlying tort action.
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The Cdurt of Appeals disagreed, holding that such a tangential connection fell “far short
H-of thé ‘injury in fact’ standing requirement.” Id.
- Like BOA,J asper Station’s interest iﬁ hoping to have a better basis to negotiate a
~new purchase égréement with DTG'or some other entity is too tangential a connection to
pfo'yide standing. The lack of DTG’s NPDES permit does not preclude Jasper Stationl
from entering a purphase agreément with DTG or some other individual and' subsequentl}; -
submitting a new NPDES permit application that does ncst’.contai_n misrepresentations of
fact. Thué, there was no justiciable C(;ntroversy and the ALC erred by failing to dismiss
 the Depaﬂrﬂent’s Motibn to Dismiss based on DTG’s lack of standing.

V. . THE ALC DEPRIVED DHEC OF FULL DISCOVERY BY DENYING DHEC’S
MOTION TO COMPEL PRODUCTION OF TWO DOCUMENTS WHICH WERE
IMPROPERLY.WITHHELD UNDER AN INAPPLICABLE CLAIM OF PRIVILEGE.

DHEC ﬁl.ed a mQtior{ to compel pfoduction of two documents that were
impropé:rly withheld by ‘Re'spondents during discqvery. (R.p. 127). -The ALC’s ruling
from the bench that these documents were éubiect to privilege is contrary to law. Iﬁ
doing so, the ALC deprivéed DHEC of discovery provided by the rules.

“Essentially, the righ;[s of discovéry provvi‘ded by the rules give the trial lawyer the
. ‘means to prepare for triglw, and when these rights are not accorded, prejudice must |

be presumed.” Holly Woods Ass'n of Residence Owners v. Hiller, 392 S.C. 172, 186, 708 °

S.E.2d 787, 795 (Cf. App. 2011) (citing Samples v. Mitchell, 329 S.C. 105, 113-14, 495
S.E.2d 21 3; 217 (Ct. App. 1997)).. “Where these rights are not accorded, prejudice is

presurhed and unless the party that failed to comply establishes a lack of prejudice,

reversal is required.” Conway v. Charleston Lincoln Mercury Inc., 363 S.C. 301, 308,

609 S.E.2d 838, 842 (Ct. App. 2005).'
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| A discovery violation occurred in this case because DHEC was entitled to

production of the two documents under the discovery rules, but Respondents improperly
withheld these two documents. After serving requests for production and a subpoena for
documents, Respondents produced a privilege log on August 26, 2010. (R. p. 127).
Counsel for Respondents and Appellant consulted and came to agreernent on most of the
documents, but Respondents counsel continued to withhold two documents under aclaim
of work product pr1v1lege (R.p. 127). The ALC denied DHEC’s motion-to compel but
’ admltted the documents under seal as Court’s EXhlblt 1 (R. p. 566). DHEC asserts that
whatever work product protectlon may have applled was waived when the documents |
.were shared. w1th Ryan Smlth See Przvzlege Log attached to Motion to Compel

The work product doctrine “protects from discovery documents prepared in

anticipation of litigation, unless a substantial need can be shown by the requesting party.”

Tobaccoville USA., Inc. v. McMaster, 387'S.C. 287,294, 692 S.E.2d 526, 530 (2010);

& Rule 26(b)(3), SCRCP; Hickman v. Taylor, 329.U.S. 495,' 67 S.Ct. 385(1947). Itisa
general rule that “disclosure of privileged information waiv.es the applicable privilege.”
vS_ee Tobaccoville, 387 S.C. at 295, 692 S.E.2d at 531. Assuming that the two documents
were created in anticipation of litigation, they were shared with Thomas &Hutton o
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Engineering, an entity that Respondents and Respondents’ counsel lacked control over.

This constituted waiver of the privilege.

32 DHEC sought documents from Respondents that were in the possession of Thomas &
Hutton. Respondents’ trial counsel instructed DHEC that a subpoena to Thomas &
Hutton was necessary to obtain their production. Thomas & Hutton had separate counsel
aid in the production of documents.
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Because the ALC denied DHEC discovery to which it was entitled, prejudice is

presumed and the burden is on Respondents to show the lack of prejudice to avoid |

reversal.

V. . THE ALC ERRED BY TAKING JU.DICIAL NOTICE OF ALLEGATIONS BY
JASPER STATION IN PLEADINGS IN A CIVIL ACTION PENDING IN COLLETON
COUNTY AND TREATING THOSE ALLEGATIONS AS FACT.

The ALC’s Order took judicial hqtice ‘of allegations chtained Ain the litigation
bétwgén j‘;clsper ':Station and ch€ Depa‘rtment' pending before the Colleton County Cdurt of |
Comfnon Pleas (circuif cour't)tv (R. p.‘16).. The ALC treated Jasper Station’s allegations'
as facts: While the exfstence (;f thvelcircuit court é;:tion is rel-e_vant to fhé case at hand in
tﬂat it brings various DTG misrepre‘sentation.s to 'li.ght,33 the ALC cannot make findings of
féct'baééd up:)n allegations found in f)lreadilngs. -Judicial notice “takes the place Qf proof.

It sirﬁply means that the qourt wil.l adrtn’i‘; intoievidepc'e and cbﬁéider, without pf()‘of of the .

“+

facté; matters of common and general knowledge.” Mosé v. Aetna Life Ins, Co., 2678.C. -

370, 377, 228 S.E.2d 108, 112 (1976) (citing State v. Broad River Power Co., 177 8.C. )
-- 240, 18’1 ‘S:E. 41 (1935)). A pdurt may not take judicial.notice unless ‘t‘he fact in cllue:s(t'ion‘ |
is either (1) of sugh common or general knowledge that. it is accepted by the public |

: wifho;tt Qualiﬁca}ion or contention, or"(2),vits accurécy is capable of verification by' a
reference"fc‘) readily ava'iliab‘le sources of iﬁdisputable reliability. Moss, 267 S.C. at 370,
228 S.E.2d at 108 (emphésis édded). Until an allegation. ina ‘]V)leading is actua.lly litigate\:d ‘

and sufficiently proven, it remains just that: an allegation and not a fact.

33 The pending litigation filed by Jasper Station is relevant because it proves that: (1)
Jasper Station had applied for NPDES permit coverage for the same site that is in issue in
this case, and that DTG misrepresented a relevant fact when it certified (in Section ITI(I)
of the NOI) that no prior application for NPDES permit coverage existed; and (2) the
Department had issued a notice of violation and to comply for the site.
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Using the circuit coﬁrt action’s ailegations, the ALC made findings that have no
bearing on whether cause exists for permit termination. For example, the Order found
that DHEC toék no action on Jasper Station’s permit application 4despite Jasper Station
repeatedly notifying DHEC that it claimed a permit by operation of law. (Order pg 8, '
péragraph 2). (R.p.21). This finding is representative of the Order’s prejudicial
recitations anﬂ ﬁndiﬁgs of fact based on the pleadings in the pending Jasper Station
actidﬁ.34 The ALC’s taking judicial notice of allegations as a basis for a finding of fact is

© ITOr.

'T hé all‘égafiéh;s contained in the circuit court comp‘lrair;t cannot meet the sténddra
 for applying judiciél ngtiée' articulated‘ in Moss. First, the allegations may not be
judicially noticed ﬁhless they are'of such common or general knowledge that the public
i aC(;epts‘ltheni ““without qﬁaliﬁca’tion or ;ontention.” Moss, at 370. The publfc‘ cannot |
- -accept the J aslit)evr Station allegétions as true. Jasper Sfation’s circuit court complaint .

si,rﬁply makes allegations, which are “formal statement(s] of factual mattér[s] as being

true or provable, without [their] having yet been proved.” Black’s Law Dictionary (9th
- Ed. 2009) (emphasis added). Because the allegations are-currently being contested in a
judicial proc{eedin'g, they é,annot be accepted without qualification or contention.. Second,

the allegdtions may' not be judicially noticed unless their accuracy can be verified by

sources of “indisputable reliability.” Moss at 370. Allegations in a complaint do not
have the requisite indisputable reliability. In fact, they possess no indicia of reliability—
that is why their veracity is being disputed in the circuit court action. Moreover, the

timeliness of DHEC’s actions on Jasper Station’s permit application has no bearing on

" 3% See pgs 3-4 of the Order‘.
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.DHEC’.s termination of DTG’s permit. DHEC asks that these ﬁndings be vacated and the

matter reversed. )

| : Coﬁclusion

The Gc;rieral Assembly éharged the Department with administering, ambng

. others, the Pollution Control "Act, the Stormwa?er Managénq'ent and Sediment Reduction
‘A.ct, and the Coastarl Zone Managémeﬁt Act. Each Act DHEC ad'rni'rlist‘ers includesa .~

‘ charge to‘DHEC,tQ protect the public health and environmerit by regulating certain

. ;ctivities.‘ Many oﬂfthe étatutes bHEC adgninistérs requ'iresv }.)ersons"desiring to.conduct

' activity in enviroﬁhéntally sensitive areas to"ob'tai.n. a permit or other apprf)vall from
'DHEC. DHEC"sy permitting procesé is public aﬁd transparent. It attempts to.strike a

~ balance between protectving the health and facilitating pro.grés,ls. It reduires bublic notice

. of the pénnit application and allows members of the public and olther: resource agenpies to
provide written com;ﬁent and provides appliéants and other interested p;rties right“s of
appéal. . | |

| An ihfe;grai part of thié process is tfie requirement that the applicant proVilde .full,
(':'ompletve, and accurate information to the Departrggnt. § 122.64. This obligation

presénts bofh the Department, and the interested public with thg:xo‘pp'orturllity to ‘re;/iew an

- a;pplicatioﬁ and make comrr'lénts.an‘d-decisions that comport with thegﬁbstantive |

- requirements of the law and the facts on the ground. As the South Carolina Supreme

i

_Court recently stated in S.C. Coastal Conservation League v. S.C. Dept. of Health and
Envtl. Control, this process of full disclosure is the linchpin that allows the Department to
" effectuate its mandated mission:

DHEC is respdnsible for managing the welfare of our public health
systems and environment. /n discharging these duties, DHEC has
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implemented bractices and procedures which foster transparency and
full disclosure in all matters regarding its regulatory authority. To this
end, DHEC has enacted various notification regulations ...

Regulation 61-101 serves to further DHEC's policy goals including

providing notice to the public, fostering openness, and keeping the public
informed about important environmental decisions. ...

390 S.C. 418, 429-30, 702 S.E.2d 246, 252-53 (2010) (emphasis added). Regulation 61-9
fosters the policies of the Pollﬁtion Control Act in part by requiring applicahts seeking .

'NPDES p‘e'rmit coverage to use the forms provided by DHEC and to answer the questibns

- -on the forms completely and accurately and with full disclosure. This facilitates DHEC’s

job of processing t}ie permit as well the ability of the public to review public noticés‘and /
comment on an application ;yithin the short time frame provided for reviews, Pemiit ‘
coverage may be terminated if the form contains a misrepresentaﬁon of arelevant fact or
if information is not fully disclosed. DHEC’s ability to effectively regulate is obfuscated
rwhen apﬁlicants s‘ubn.lit af)plication forms that cqntain misrepresentati.onsﬂof fact. |
Knowing thé property ‘owner, pemitting history, and enfqrcemeﬁt Hiétory'of a s‘,vite are |
'réleyanf fécts that enable DHEC to meet its statutory obligations when acting on permi.t
applications.' The ALC’s rationale that it is acceptable té misrepresent this informatioﬁ

on the NOI so long as there are latent clues elsewhere in the application materials is

éohtrary to the clear languége of Rég. 61-9 § 122.64(a) and the purpose and poli'cies of :

the Pollution Control Act. Each of DTG’s misrepresentation on the NOI provides an
independent basis td reverse the ALC’s decision. For the reasons stated herein, DHEC |
respectfully requests that the Court reverse the ALC’s decision and reinstate DHEC’s

-

decision to terminate DTG’s permit coverage.
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