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support of the Appellant-Respondent Prisma Health – Midlands’ (“Prisma”) Motion to Certify 

this case for review by the Supreme Court and Motion to Expedite the proceedings (collectively 

“Prisma Motions”). As asserted in the Prisma Motions, under Rule 204(b), SCACR, certification 

and transfer of this case to the Supreme Court is appropriate because this case involves issues of 

significant public interest and legal principles of major importance. Further, because time is of 

the essence in this matter, the Motion to Expedite the proceeding should also be granted. In 

addition to adopting and incorporating Prisma’s arguments set forth in the Prisma Motions, 

Providence and Kershaw offer the following as additional support for the granting of the Prisma 

Motions. 

ARGUMENT 

This case began as a challenge by the Petitioner/Respondent Lexington County Health 

Services District, Inc. d/b/a Lexington Medical Center (“LMC”) under the Health Care 

Cooperation Act, S.C. Code Ann. §§ 44-7-500 et seq. (the “COPA Act”) and 3 S.C. Code Ann. 

Regs. 61-31 (the “COPA Regulations”)(collectively the “COPA Law”)1 to the Respondent South 

Carolina Department of Health and Environmental Control’s (“Department”) decision that 

Prisma’s intended purchase of the assets of Providence and Kershaw would not violate Prisma’s 

existing Certificate of Public Advantage (“COPA”) and could be covered thereby, provided 

certain conditions were met. (See February 28, 2020 DHEC Decision attached hereto as Exhibit 

A). 

                                                 
1 In promulgating the COPA Law in 1994, South Carolina joined many other states in 
establishing a mechanism to immunize from federal and state antitrust liability certain health 
care transactions that benefit the state. See FTC v. Phoebe Putney Health Sys., Inc., 568 U.S. 
216, 225 (2013). (“[U]under certain circumstances, immunity from the federal antitrust laws may 
extend to nonstate actors carrying out the State’s regulatory program. When determining whether 
the anticompetitive acts of private parties are entitled to immunity, [courts] employ a two-part 
test, requiring first that “the challenged restraint . . . be one clearly articulated and affirmatively 
expressed as state policy,” and second that “the policy . . . be actively supervised by the State.”). 
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Because the issues raised by LMC in its request for contested case review of the 

Department Decision were legal in nature, Prisma moved the Administrative Law Court 

(“ALC”) for summary judgment. Prisma’s motion for summary judgment prompted LMC to 

assert a cross motion for summary judgment on the issues presented. In its Order Denying Cross 

Motions for Summary Judgment (“Order”), the ALC reduces the arguments of the parties to a 

single two-part question: (a) does Prisma’s acquisition of the Providence and Kershaw assets 

require a new COPA application or an amendment to Prisma’s existing COPA; and (b) if an 

amendment is sufficient, what kind of review is the Department required to undertake when 

approving an amendment?2 (Order, p. 6). In providing its answer to the questions posed, the 

ALC made two dispositive legal conclusions in support of the denial of both parties’ cross-

motions for summary judgment. 

First, the Court concluded, as a matter of law, that the Asset Purchase Agreement, which 

governs the purchase of the assets in this case, is not a “cooperative agreement” under the COPA 

Law and, therefore, the acquisition of such assets does not qualify as the kind of transaction that 

is regulated by the COPA Law. (Order, p. 7). As a result of this finding, the Court concluded that 

                                                 
2 Under § 508 of the COPA Regulations, “if an applicant amends, alters, or otherwise changes 
the agreement after receipt of a Certificate of Public Advantage, the Department will decide 
whether or not the amendment is substantial and thereby requires another review” to determine 
whether likely benefits from the proposed amendment to the COPA Conditions outweigh the 
likely disadvantages from the amendment and whether any reduction in competition from the 
amendment is reasonably necessary to achieve the benefits from the amendment. LMC contends 
that the phrase “another review” applicable to amendments to an existing COPA requires the 
Department to utilize the review process outlined in COPA Regulations §§ 303, 304 and 305, 
which apply only to new COPA applications. Prisma, Providence and Kershaw, and the 
Department contend that the phrase “another review” simply authorizes the Department to 
determine what type of review it should conduct, based on the circumstances of matter before it. 
As discussed herein at n. 3 below, the February 25, 2020 Opinion of the South Carolina Attorney 
General agrees with such interpretation. (See Exhibit B). 
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“because this transaction cannot qualify as a cooperative agreement, it does not qualify for a 

COPA [and] does not require a new application for a COPA.” (Order, p. 10).  

The second dispositive legal conclusion made by the ALC in its Order was that the 

acquisition of the assets by Prisma is outside the scope of its original COPA and cannot be 

brought within the scope of the COPA “by amendment or additional conditions, or otherwise 

subsumed under the existing COPA.” (Order, p. 12). This conclusion of the ALC is contrary to 

the Department’s interpretation of its own regulations and is contrary to the plain language and 

purpose of the COPA Law.  

Because the ALC believed that neither parties’ interpretation of the law was correct, the 

ALC denied both Prisma and LMC’s motions for summary judgment. (Order, p. 12). The ALC 

did not reach the central issue presented to it by the parties’ motions, which was “whether the 

Department’s interpretation and application of “another review” under Reg. 61-31, § 508 is 

correct as a matter of law.”3 (Order pp. 12-13). 

The consistent and correct interpretation and application of the COPA Law is vital to the 

ability of healthcare providers, such as Prisma and Providence and Kershaw, to operate in a 

heavily regulated environment.4 In this case, Providence and Kershaw became obligated to sell 

                                                 
3 On February 25, 2020, the South Carolina Attorney General issued an opinion in response to 
DHEC’s request whether its interpretation of “another review” found in § 508 of the COPA 
Regulations was correct. That opinion concluded, “[T]here are substantial reasons, discussed 
above, as to why a court would likely give great respect to DHEC’s interpretation. Thus, we 
advise that DHEC’s interpretation of § 508 would likely be upheld by a court.” 2020 WL 
1068931 *7 (S.C.A.G.);(See Exhibit B, attached). 
 
4 As a governmental health services district, LMC enjoys anti-trust immunity pursuant to S.C. 
Code Ann. § 44-7-2060(B), which was amended by the South Carolina General Assembly in 
2018 in response to FTC v. Phoebe Putney Health Sys. Inc., 568 U.S. 216, 133 S.Ct. 1003 
(2013). The amendment clarified that South Carolina intends for a health services district in this 
state to be exempt from antitrust laws when it exercises its powers granted under the District 
Acts, including the power to purchase the assets of its competitors. 
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their assets to Prisma after the parties received the Department’s Decision that the sale could be 

consummated without affecting Prisma’s existing COPA. The decision of the Department was 

based on its interpretation of its own regulations, which interpretation is entitled to deference 

under Kiawah Development Partners, II5 and was supported by an opinion of the Attorney 

General. Prisma, Providence and Kershaw were entitled to rely on the Department’s Decision in 

this case in the absence of a finding that the Department acted in an arbitrary or capricious 

manner.  

The issues raised in this case implicate matters of significant public importance and 

concern. By enacting the COPA Law, the General Assembly has taken the rare action of 

extending the immunity and protection of the State to the beneficial activities of the State’s 

healthcare providers, including private providers such as Prisma, Providence and Kershaw. It is 

essential to effectuating the intent of the General Assembly that the COPA laws be interpreted 

and applied correctly. The significant public issues raised in this case warrant the transfer and 

certification of this matter to the Supreme Court. 

For similar reasons, this proceeding should be expedited so as to remove the uncertainty 

caused by protracted litigation and to allow the healthcare providers who are parties in this case 

to move forward. In addition to the affidavits and arguments offered by Prisma in its Motions in 

support of expediting this matter, Providence and Kershaw offer for the Court’s consideration the 

further affidavits of Ms. Sue Shugart, the Chief Executive Officer for Kershaw (Exhibit C, 

attached) and Mr. Joe Bernard, Market Chief Operating Officer for Providence Health (Exhibit 

                                                 
5 See Kiawah Development Partners, II v. South Carolina Department, 411 S.C. 16, 766 S.E.2d 
707 (2014) (“Accordingly, the deference doctrine properly stated provides that where an agency 
charged with administering a statute or regulation has interpreted the statute or regulation, courts, 
including the ALC, will defer to the agency's interpretation absent compelling reasons. We defer 
to an agency interpretation unless it is ‘arbitrary, capricious, or manifestly contrary to the 
statute.’). 
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D, attached). As demonstrated by these affidavits, the continued delay in resolution of the status 

of the sale of assets to Prisma is having a significant negative impact on the operation of all of 

the hospitals covered by the sale and on the ability of those hospitals to provide essential 

healthcare services to the public. This is especially true and exacerbated by the increasing Covid 

cases presenting to hospitals in South Carolina. For the benefit of the public relying on the 

appellant healthcare providers herein, this matter needs to be resolved as quickly as possible. 

CONCLUSION 

For the reasons stated above, Providence and Kershaw support the granting of Prisma’s 

Motion to Certify and Motion to Expedite in this case. 

s/David B. Summer, Jr. 
David B. Summer, Jr., SC Bar #7974 
Faye A. Flowers, SC Bar #2043 
PARKER POE ADAMS & BERNSTEIN LLP 
1221 Main Street, Suite 1100 (29201) 
Post Office Box 1509 
Columbia, South Carolina 29202 
(803) 255-8000 / (803) 255-8017 (fax)
davidsummer@parkerpoe.com
fayeflowers@parkerpoe.com

Attorneys for Respondents-Appellants 

Columbia, South Carolina 
January 8, 2021
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2020 WL 1068931 (S.C.A.G.)

Office of the Attorney General

State of South Carolina
February 25, 2020

*1  W. Marshall Taylor, Jr.
General Counsel
S.C. Department of Health and Environmental Control
2600 Bull Street
Columbia, SC 29201

Dear Mr. Taylor:
You have requested our opinion “regarding the scope of authority of the South Carolina Department of Health and Environment
Control (Department or DHEC) to conduct certain reviews under regulations promulgated pursuant to the Health Care
Cooperation Act, S.C. Code Ann. Sections 44-7-500 through 44-7-590 (the ‘Act.’)'D' Specifically, DHEC seeks our opinion with
regard to the following question: “[w]hat review must be conducted prior to departmental approval of proposed modifications
to a. cooperative agreement after issuance of a Certificate of Public Advantage if DHEC determines the proposed modifications
are substantial under Section 508 of S.C. Code Regulation 61-31, Health Care Cooperative Agreements?” You further advise
that “DHEC's interpretation is that ‘another review’ under Section 508 does not necessarily require the same type of review as
occurs when an applicant applies for a Certificate of Public Advantage.” You note that “DHEC believes it is within its discretion
to conduct the review it deems appropriate based on the facts and circumstances involved including, but not limited to, the
significance of the proposed change, any relevant time constraints related to the proposed change, and any exigent circumstances
as found by DHEC or as represented to DHEC by the parties to the cooperative agreement.”

As will be explained more fully below, we believe a court is likely to agree with DHEC's analysis as reasonable. As the agency
charged with approval, monitoring and enforcement of Certificates of Public Advantage, a court will likely conclude DHEC
possesses broad discretion to interpret its Regulation. As you note, the language of the Regulation, using the phrase “another
review,” does not necessarily require that DHEC conduct the same type of review as occurs when an applicant applies for a
Certificate of Public Advantage. Thus, in our opinion, a court is likely to conclude that DHEC possesses the discretion to allow
the agency to conduct “another review” pursuant to the Regulation, as it deems appropriate, based upon factors such as are
specified in your letter.

By way of background, your letter further states:
 
I. The Health Care Cooperation Act and Regulation 61-31

The Act is predicated upon Legislative findings set forth at Section 44-7-505(1)-(4). The findings recognize “that cooperative
agreements among hospitals, health care purchasers, and other health care providers would foster improvements in the quality
of health care for South Carolinians, moderate cost increases, improve access to needed services in rural areas, and enhance
the likelihood that rural hospitals can remain open,” and “that competition as currently mandated by federal and state antitrust
laws should be supplanted by a regulatory program to permit and encourage cooperative agreements between hospitals, health
care purchasers, or other health care providers when the benefits outweigh the disadvantages caused by their potential adverse
effects on competition.” Section 44-7-505(2), (4).

*2  DHEC is the state agency authorized to enforce and implement the Act and is authorized to promulgate regulations pursuant
to the Act Sections 44-7-510(4) and - 570(D). The purpose of the regulation is to “implement the legislative intent that there be
a state regulatory program to permit and encourage cooperative agreements between hospitals, health care purchasers, or other



W. Marshall Taylor, Jr., 2020 WL 1068931 (2020)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

health care providers which would otherwise violate federal or state anti-trust laws when the benefits outweigh disadvantages
caused by their potential adverse effects on competition.” R.61-31, Section 101.

 
II. Role of DHEC After Issuance of Certificate of Public Advantage

The Act relies upon DHEC's continuing involvement following the approval of an application for a Certificate of Public
Advantage. For example, DHEC monitors and regulates agreements approved under the Act and may request information
whenever necessary to ensure that the agreements remain in compliance with any conditions of approval. Section 44-7-570(A).
While the Act provides a detailed process for review of initial applications and changes to applications prior to issuance of
a Certificate of Public Advantage, the Act is silent regarding any process for reviewing proposed changes to a cooperative
agreement after issuance of a certificate. However, Section 508 of the regulation addresses this scenario.
SECTION 508. Changes After Receipt of a Certificate of Public Advantage: If an applicant amends, alters, or otherwise changes
the agreement after receipt of a Certificate of Public Advantage, the Department will decide whether or not the amendment is
substantial and thereby requires another review. A change in the application will be considered substantial if the Department
believes that the change materially changes the reasons for approval, might materially impact the benefits or disadvantages to
the community to be served, or will change the service area of the original application. The addition or deletion of a party to
the agreement does not necessarily constitute a substantial change unless the Department believes that the above mentioned
criteria will occur.

R.61-31, Section 508 (Emphasis added). Therefore, if the Department finds proposed changes to a cooperative agreement
after issuance of a certificate are substantial, another review must be performed. Neither the Act nor the regulations provide
definitions for “review” or “another review.” Because it is not clear from the text of Section 508 what the clear meaning of
“another review” is, interpretation of the term is warranted. See Kiawah Dev. Partners. II v. S.C. Dep't of Health & Envtl.
Control, 411 S.C. 16, 333, 766 S.E.2d 707, 717(2014). [ ]

DHEC interprets “another review” in Section 508 to allow it the discretion to conduct the review that may be required, in the
event it deems the change to be “substantial.” This review will depend on the facts and circumstances involved, such as the
significance of the proposed change, any relevant time constraints related to the proposed change, and any exigent circumstances
as found by DHEC or as represented to DHEC by the parties to the cooperative agreement. This interpretation is reasonable
and consistent with DHEC's statutory authority.

*3  Evidence of the reasonableness of DHEC's interpretation is found in the contrary treatment in Section 308. That section
addresses changes made by an applicant prior to the issuance of a certificate. Section 308 necessitates recommencement of the
public notice and other steps if DHEC determines that the changes constitute a new application. In such cases, “the requirements
of Section 301, 302, and 303” must be complied with. Those sections require submission of an application to DHEC, payment
of filing fees, evaluation by DHEC for completeness, and notice of opportunity for public hearings. Section 308 also expressly
requires that the time periods, deadlines and waiting periods, be complied with for revisions at the pre-issuance stage.

There is no parallel requirement in Section 508 (post-issuance of a Certificate) to recommence the extensive review process
required in Section 308 (pre-issuance of a Certificate). Instead, Section 508 refers simply to ““another review.” The absence
of express requirements like those in Section 308 is a strong indicator that DHEC can conduct the review it deems appropriate
at the post-issuance stage.

Separately, further evidence of the Legislature's design to entrust DHEC with broad discretion and authority to conduct
appropriate post-issuance reviews is found in the Act. The Legislature recognized the inability to exhaustively articulate criteria
that may be material for the analysis to be undertaken by DHEC. Following the list of criteria for advantages and disadvantages
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in its evaluation of an application (Section 44-7-560(A)), the Act entrusts DHEC to use its discretion to execute the purpose
of the effort:
The department also may establish conditions for approval that are reasonably necessary to ensure that the cooperative agreement
and the activities engaged under it are consistent with this article and its purpose to promote cooperation and limit health care
costs, protect against abuse of private economic power, and to ensure that the activity is appropriately supervised by the State.

Section 44-7-560(B).

Additionally, the regulations provide that the Certificate of Public Advantage may be revoked by DHEC if, in its discretionary
assessment, the parties are not complying, or the benefits of the certified cooperative agreement no longer outweigh the
disadvantages, or that the certificate was issued in reliance upon a misrepresentation or other improper basis. Section 503(A)-
(C). The Certificate may also be revoked by a single, non-discretionary basis, failure to pay the annual monitoring fee. Section
503(D). The discretionary bases for revocation demonstrate that DHEC is uniquely relied upon in the Health Care Cooperation
Act to be the State agent to conduct this activity. This reliance by the Legislature in statute and by approval of DHEC's regulations
confirms the reasonableness of DHEC's interpretation regarding the inherent flexibility to determine the appropriate review of
modifications pursuant to Section 508.

*4  DHEC requests confirmation of its interpretation of S.C. Code Regulations 61-31, Section 508, to allow the review DHEC
deems appropriate to give effect to the Health Care Cooperation Act.

 
LAW/ANALYSIS

In interpreting statutes or regulations, the cardinal rule of construction is to rely upon legislative intent. As was stated by our
Supreme Court in Protection and Advocacy for People with Disabilities, Inc. v. Buscemi, 417 S.C. 267, 273-274, 789 S.E.2d
756, 760 (2016),
“[t]he cardinal rule of statutory construction is to ascertain and effectuate the legislative intent whenever possible.” Perry v.
Bullock, 409 S.C. 137, 140, 761 S.E.2d 251, 253 (2014) (quoting State v. Bauer, 340 S.C. 339, 342, 531 S.E.2d 922, 923
(2000)). “All rules of statutory construction are subservient to the one that legislative intent must be construed in light of the
intended purpose of the statute.” S.C. Prop. & Cas Ins. Co. Guar. Assn. v. Brock, 410 S.C. 361, 367, 764 S.E.2d 920, 922 (2014)
(quoting McClanahan v. Richland Cty. Council, 350 S.C. 433, 438, 567 S.E.2d 240, 242 (2002)). “The plain language of a
statute is considered the best evidence of the legislature's intent.” Perry, 409 S.C. at 140, 761 S.E.2d at 253. “When interpreting
an undefined statutory term, the Court must look to its usual and customary meaning.” Id. at 140-41, 761 S.E.2d at 253.

In Kiawah Development Partners. II v. South Carolina Dept. of Health and Environmental Control, 411 S.C. 16, 32-33, 766
S.E.2d 7070, 717-718 (2014), the South Carolina Supreme Court set forth the rule for an agency's interpretation of the statute's
regulations which it is charged to enforce. According to the Court,
[i]n reaching this conclusion, the ALC erred by failing to give deference to DHEC's interpretation of its regulation. Interpreting
and applying statutes and regulations administered by an agency is a two-step process. First, a court must determine whether
the language of the statute or regulations speaks to the issue. If so, the court must utilize the clear meaning of the statute or
regulation.... [cases cited]. If the statute or regulation “is silent or ambiguous with respect to the specific issue,” the court
then must give deference to the agency's interpretation of the statute or regulation, assuming the interpretation is worthy of
deference....

Advancing to the second step, we must first consider the scope of South Carolina's deference doctrine.
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.... [cases cited] ...

As repeatedly stated in our decisions, our deference doctrine provides that courts defer to an administrative agency's
interpretations with respect to the statutes entrusted to its administration or its own regulations “unless there is a compelling
reason to differ.” ... Accordingly, the deference doctrine properly stated provides that where an agency charged with
administering a statute or regulation has interpreted the statute or regulation, courts including the ALC, will defer to the agency's
interpretation absent compelling reasons. We defer to the agency's interpretation unless it is arbitrary, capricious, or manifestly
contrary to the statute.” ... (quoting Chevron U.S.A. v. Nat. Res, Def. Council. Inc. 437 U.S. 837, at 844 (1984).

*5  Our opinions are in accord. See e.g. Op. S.C. Att'y Gen., 2019 WL 4729535 (September 13, 2019) [“it is this Office's long
standing policy, like that of our state courts, to defer to an administrative agency's reasonable interpretation of the statutes and
regulations that it administers.”] (citing numerous opinions).

Moreover, our Supreme Court stated in City of Cola. v. Bd. of Health and Environmental Control, 262 S.C. 199, 2020, 355
S.E.2d 536, 538 (1987),
[While] as creatures of statute, regulatory bodies are possessed only of those powers which are specifically delineated [,]... [t]he
delegation of authority to an administrative agency is construed liberally when the agency [here DHEC] is concerned with the
protection of the health and welfare of the public.

In other words, “regulations governing public health should be liberally construed.” Putnam Lake Comm, Council Bathing
Beaches v. Dept'y Comm'r of State of N.Y., 456 N.Y.S.2d 100 (1982).

It should be noted that R. 61-31, § 308 provides for the process that DHEC must utilize when the applicant makes an amendment
during the initial application process. Section 308 specifically requires DHEC to review the amendments and notify the applicant
if the amendment constitutes a new application. The Regulation requires that in such instance, the review process provided
for in § § 301-303 must be followed and the review is considered “as though the amendment were a new application.” By
comparison, § 508 is deemed “Changes After Receipt of a Certificate of Public Advantage.” Such Section regulates amendment
post-issuance of a COP A. In other words, § 508 applies to an amendment to the operational COPA. If DHEC deems these
amendments substantial, the agency is required to conduct “another review.”

Such a comparison is striking. As your letter notes, “[t]here is no parallel requirement in Section 508 (post-issuance of a
Certificate) to recommence the extensive review process required in Section 308 (pre-issuance of a Certificate).” Instead, Section
508 refers simply to “another review.”

You also note that § 44-7-560(B) affords broad discretion to DHEC to “establish conditions for approval that are reasonably
necessary to ensure that the cooperative agreement and the activities engaged under it are consistent with this article and its
purpose to promote cooperation and limit health care costs, protect against abuse of private economic power, and to ensure
that the activity is appropriately supervised by the State.” With this legislative intent in mind, we now turn to the phraseology
“another review.”

In this instance, as your letter indicates, the words “another review” are not defined in Section 508 of R. 61-31. Nor is there
any suggestion, at least in the Regulation itself, either that “another review” must be a repeat of the original COPA process,
or that something less may be undertaken. The Regulation simply states that if there is an amendment, alteration or change to
the agreement by the applicant, the Department must determine if the amendment is ““substantial” and, if so, “requires another
review.” (emphasis added). Your question specifies that DHEC deems the amendment to be “substantial.”

*6  As we stated in Op. S.C. Att'y v Gen., 1996 WL 82894 (January 17, 1996), “[t]he term ‘review’ ordinarily means to ‘look

over, study, or examine again.”’ Use of such a term “envisions discretion.” And, as defined in Black's Law Dictionary (7 th
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ed.), the term “review” means a “consideration inspection or reexamination of a subject or thing.” As one court has explained,
the term “‘review’ commonly denotes a ‘looking over or examination with a view to amendment or improvement.”’ Kholi v.

Wall, 582 F.3d 147, 153 (1 st  Cir. 2009).

Ordinarily, when the term “judicial review” is used, the reviewing court, of course, does not “start over” from what has already
been determined, but examines the lower court's performance for errors. As Chief Justice Hughes famously summarized in St.
Joseph Stockyards Co. v. U.S., 298 U.S. 38, 53 (1936), the “judicial duty is performed in the light of the proceedings already
had and may be greatly facilitated by the assembling and analysis of the facts in the course of the ... [prior] determination.” In
short, common sense and the economy of public resources typically does not require that “another review” entail the painstaking
gathering of facts and analysis undertaken originally.

In Farm Management Co., LLC v. Rural Community Ins. Agency, 2015 WL 1809789 (E.D. Wash. 2015), the Court reached this
very conclusion. There, the question was whether “the court may conduct a de novo review of the indemnity claims because
the arbitrator's decision is not binding....” The Court concluded “on closer examination” that de novo review of the arbitrator's
decision was not intended. The provision in question specified that the arbitrator's decision was binding unless “judicial review
is sought.” Id. at * 4. According to the Court,
[t]he term “review” means to “view, look at, or look over again” or “to look back upon; view retrospectively.” .... (citation).
Accordingly, the Court is to “review” the arbitrator's decision - not begin anew with the analysis of the issues presented to
the arbitrator.

Id. In short, use of the word “review” [“another review”] was deemed to be an analysis which did not “begin anew,” but one
which “look[s] over again” what was originally done.

In addition, the point you make in your letter regarding the contrast in procedures specified in Section 308 with that of Section
508 is well taken, and we believe a court would give it considerable weight. As your letter notes, “Section 308 necessitates
recommencement of the public notice and other steps if DHEC determines that the changes constitute a new application. In
such cases, ‘the requirements of Section 301, 302 and 303’ must be complied with.” By comparison, § 508 simply requires
“another review.” In Op. S.C. Att'y Gen., 2014 WL 2619140 (May 30, 2014), we advised that such a comparison may be used
in the interpretation of an agency's Regulation, as follows:
*7  [t]hus, because the canons of statutory construction explain that where, as here, a regulation provides multiple factors to

evaluate within its text, the omission of others is considered intentional. See Hodges v. Rainey, 341 S.C. 79, 86, 533 S.E.2d
578, 582 (2000) (“The canon of construction ‘exoressio unius est exclusio alterius' or ‘inclusio unius est exclusio alterius' holds
that ‘to express or include one thing implies the exclusion of another, or of the alternative.”).

In summary, DHEC's interpretation of § 508 may be based upon comparison with other relevant provisions, as well as §
44-7-560(B), and particularly the flexibility and discretion implied by the use of the term “review” in § 508. The foregoing
authorities all support DHEC's interpretation.
 

CONCLUSION

The term “another review,” as employed in Section 508 of R. 61-31 is not defined and is open to interpretation. However, based
upon the foregoing authorities, DHEC's construction of “another review” - i.e. that the same degree of review and analysis
for application of a COPA is not necessarily required for amendment of an existing COPA - would likely withstand scrutiny
by a court. DHEC's interpretation that it possesses the discretion to conduct the review it deems appropriate, based upon the
relevant facts - such as the significance of the proposed change or exigent circumstances — would likely be given considerable
deference by the courts as a reasonable interpretation. Moreover, comparison of the language of § 508 of the Regulation with
§ 308 thereof is striking, indicating that there is considerable difference in the review required pre-COPA approval and that
required for a post-COPA amendment. Accordingly, we believe a court would likely conclude that DHEC's interpretation is
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consistent with the language of § 508, and is consistent with the public health. As the agency charged by the General Assembly
with approving, monitoring and enforcing a COPA, as well as protecting the public health, in our judgment, a court would likely
afford wide berth to DHEC's interpretation of its own Regulation regarding the meaning of “another review.”

As we have consistently advised, “‘courts give great deference to an agency's interpretation of its own regulations even in
circumstances where there may be more than one interpretation and even if such interpretation is not the one the court would
adopt in the first instance.”’ Op. S.C. Att'y Gen., 2010 WL 5578961 (December 6, 2010) (quoting other previous opinions).
Moreover, as we have noted previously, the term “review” certainly “envisions exercise of discretion,” Op. S.C. Att'y Gen.,
1996 WL 82894 (January 17, 1996). Here, there are substantial reasons, discussed above, as to why a court would likely give
great respect to DHEC's interpretation. Thus we advise that DHEC's interpretation of § 508 would likely be upheld by a court.
 Sincerely,

*8  Robert D. Cook
Solicitor General

2020 WL 1068931 (S.C.A.G.)

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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TI-IE STATE OF SOUTH CAROLINA 
In the Supreme Court 

Appellate Case No. 2020-001610 

APPEAL FROM TI-IE ADMINISTRATIVE LAW COURT 

The Honorable Ralph King Anderson, Ill 
Chief Administrative Law Judge 

Case No: 20-ALJ-07-0108-CC 

Lexington County Health Services 
District Inc., d/b/a Lexington Medical Center, ........................... Petitioner/Respondent, 

South Carolina Department of Health and 
Environmental Control, Prisma 1-Iealth­
Midlands, Providence Hospital, LLC 
d/b/a Providence Health, Providence Health 
Northeast, Providence Health Fairfield, 
and Kershaw 1-Iospital, LLC d/b/a 

v. 

Kershaw Health Medical Center, ............................................................... Respondents, 

OF WI-IlCH 
Prisma Health-Midlands is the Appellant-Respondent and 
Providence Hospital, LLC d/b/a Providence Health, Providence 
Health Northeast, Providence Health Fairfield, and Kershaw 
Hospital, LLC d/b/a Kershaw Health Medical Center are the 
Respondents-Appellants. 

AFFIDAVIT OF SUE SHUGART, F ACHE 

PERSONALLY APPEARED BEFORE ME, Sue Shugart, FA CHE, who being duly sworn, 

deposes and says that: 

1. She is the Chief Executive Officer for KershawHealth Medical Center ("Kershaw")

and in that capacity is knowledgeable about the matters contained herein. 



2. She is generally aware of the proposed sale of Kershaw to Prisma Health-Midlands

and of the above-captioned proceedings in which Lexington Medical Center challenges the 

decision of the South Carolina Department of Health and Environmental Control to modify the 

conditions of the Certificate of Public Advantage currently held by Prisma Health-Midlands. 

3. Because of the delay caused by these proceedings, significant uncertainty exists as

to when, and if, a closing may occur and ownership and operation of Kershaw will pass to Prisma 

Health-Midlands. 

4. This delay and uncertainty has impaired and continues to impair Kershaw's ability

to retain and to recruit physicians. In her capacity as Chief Executive Officer, she participates in 

physician recruitment for Kershaw. She is aware of physician candidates who have declined to be 

recruited to practice at Kershaw because of concerns regarding the uncertainty of the hospital's 

ownership in the future. The lack of ability to recruit physicians has placed undue pressure on the 

existing medical staff at the facility. 

5. Further, the continued uncertainty over the hospital's ownership continues to effect

Kershaw's ability to retain nursing staff, which negatively impacts operation of the hospital. 

6. Additionally, the impairment of the operations of the facility, caused by the

continued delay and uncertainty regarding the transaction, jeopardizes the ability of the facility to 

respond to the demands of the Covid-19 pandemic, at a time when infection rates are dramatically 

rising throughout the State of South Carolina. 

7. Therefore, she believes that it is imperative for the sound operation of the hospital

that the uncertainties caused by the legal proceedings be resolved as soon as possible. 
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FURTHER THE AFFIANT SA YETH NOT. 

SWORN and subscribed to before 
me this .fl_ day of January, 2021 

� 1:J. f 1./M,(JYJ (L.S.) 
Notary Public for South Carolina 
My commission expires: 01, / Q{p /J.?. 
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THE STATE OF SOUTH CAROLINA 
In the Supreme Court

Appellate Case No. 2020-001610 

APPEAL FROM THE ADMINISTRATIVE LAW COURT 

The Honorable Ralph King Anderson, III 
Chief Administrative Law Judge 

Case No: 20-ALJ-07-0108-CC 

Lexington County Health Services 
District Inc., d/b/a Lexington Medical Center, ........................... Petitioner/Respondent, 

South Carolina Department of Health and 
Environmental Control, Prisma Health­
Midlands, Providence Hospital, LLC 
d/b/a Providence Health, Providence Health 
Northeast, Providence Health Fairfield, 
and Kershaw Hospital, LLC d/b/a 

V. 

Kershaw Health Medical Center, ............................................................... Respondents, 

OF WHICH 
Prisma Health-Midlands is the Appellant-Respondent and 
Providence Hospital, LLC d/b/a Providence Health, Providence 
Health Northeast, Providence Health Fairfield, and Kershaw 
Hospital, LLC d/b/a Kershaw Health Medical Center are the 
Respondents-Appellants. 

AFFIDAVIT OF JOSEPH BERNARD 

PERSONALLY APPEARED BEFORE ME, Joseph Bernard, who being duly sworn, 

deposes and says that: 

1. He is the Market Chief Operating Officer and the Ethics and Compliance Officer

of Providence Health ("Providence") and in that capacity is knowledgeable about the matters 

contained herein. 



2. He is generally aware of the proposed sale of the Providence hospitals and other

Providence Health facilities to Prisma Health - Midlands and of the above-captioned proceedings 

in which Lexington Medical Center challenges the decision of the South Carolina Department of 

Health and Environmental Control to modify the conditions of the Certificate of Public Advantage 

currently held by Prisma Health-Midlands. 

3. Because of the delay caused by these proceedings, significant uncertainty exists as

to when, or if, a closing will occur and ownership and operation of the Providence facilities will 

pass to Prisma Health-Midlands. 

4. This delay and uncertainty has impaired and continues to impair Providence's

ability to retain and to recruit physicians. In his capacity as Market COO, he participates in 

physician recruitment for Providence. He is aware of physician candidates who have left 

employment or practice with Providence or who have declined to be recruited to practice at 

Providence because of concerns regarding the uncertainty of the hospital's ownership in the future. 

The lack of ability to retain and recruit physicians has placed undue pressure on the existing 

medical staff. 

5. Similarly, the continued uncertainty over the hospital's ownership affects

Providence's ability to recruit and to retain nursing staff, which also negatively impacts the 

operation of the hospital. 

6. Furthermore, in his capacity as Market COO, the affiant is aware that the delay and

uncertainty surrounding the sale of assets to Prisma Health - Midlands, has resulted in the loss of 

key management personnel, which further impairs operations of the system facilities. 

7. Additionally, the impairment of the operations of the facility, caused by the

continued delay and uncertainty regarding the transaction, jeopardizes the ability of Providence to 



respond to the demands of the Covid-19 pandemic, at a time when infection rates are dramatically 

rising throughout the State of South Carolina. 

8. Finally, the continued delay of the transaction also wastes the excess capacity of

Providence to treat patients because, while Prisma has the ability to utilize its more robust 

infrastructure and staff to make use of the excess capacity, Providence does not at this time because 

of the stalled transaction. 

9. Based on the above and his knowledge of the circumstances that exist at

Providence, he believes that it is imperative for the sound operation of the Providence's facilities 

that the uncertainties caused by the legal proceedings be resolved as soon as possible. 

FURTHER THE AFFIANT SA YETH NOT. 

SWORNlifJld subscribed to before 
�his� day of January, 2021

. X5, J;'1alk. (L.S.) 

_ ublic for South c4-oiina 
My c�mmission expires:�;? Oc1, �



 

 

THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

 
APPELLATE CASE NO. 2020-001610 

______________________ 
 

APPEAL FROM THE ADMINISTRATIVE LAW COURT 
 

The Honorable Ralph King Anderson, III 
Chief Administrative Law Judge 

 
Case No: 20-ALJ-07-0108-CC 

_______________________ 
 

Lexington County Health Services 
District Inc., d/b/a Lexington Medical Center ........................................Petitioner/Respondent, 
 

v. 
 

South Carolina Department of Health and  
Environmental Control, Prisma Health - Midlands,  
Providence Hospital, LLC d/b/a Providence Health,  
Providence Health Northeast, Providence Health 
Fairfield, and Kershaw Hospital, LLC d/b/a 
Kershaw Health Medical Center ............................................................................. Respondents, 
 
OF WHICH 
Prisma Health - Midlands is the Appellant-Respondent and 
Providence Hospital, LLC d/b/a Providence Health, Providence 
Health Northeast, Providence Health Fairfield, and Kershaw 
Hospital, LLC d/b/a Kershaw Health Medical Center are the 
Respondents-Appellants. 
 

__________________________ 

PROOF OF SERVICE 
__________________________ 

 The undersigned hereby certifies that on January 8, 2020 s/he caused a copy of the 
foregoing RETURN TO APPELLANT-RESPONDENT PRISMA HEALTH - MIDLAND’S MOTIONS TO 
CERTIFY CASE FOR REVIEW BY THE SUPREME COURT AND TO EXPEDITE THE PROCEEDING, 
with attachments, to be served upon all counsel of record via electronic mail to each counsel’s 
individual AIS email address pursuant to SC Supreme Court COVID Order 2020-05-29-02 
addressed as follows:  

Jan 08 2021
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VIA E-MAIL 
Ashley C. Biggers, Esquire  
Vito M. Wicevic, Esquire  
South Carolina Department of Health and 
Environmental Control  
2600 Bull Street   
Columbia, SC 29201 
(biggerack@dhec.sc.gov) 
(wicevivm@dhec.sc.gov) 

Counsel for the South Carolina Department 
of Health and Environmental Control 

VIA E-MAIL 
Kelly M. Jolley, Esquire  
Ariail B. Kirk, Esquire  
Jolley Law Group, LLC 
810 Bellwood Road   
Columbia, SC 29205  
(kjolley@jolleylawgroup.com) 
(akirk@jolleylawgroup.com) 

Counsel for Lexington County Health 
Services District Inc., d/b/a Lexington 
Medical Center 

VIA E-MAIL 
The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
1220 Senate Street 
Columbia, SC 29201 
(CTAppFilings@sccourts.org) 

VIA E-MAIL 
Jennifer J. Hollingsworth, Esquire  
Shannon V. Lipman, Esquire  
Nexsen Pruet, LLC 
1230 Main Street, Suite 700 
Columbia, SC 29201 
(jhollingsworth@nexsenpruet.com) 
(svlipham@nexsenpruet.com) 

Counsel for Lexington County Health 
Services District Inc., d/b/a Lexington 
Medical Center 

VIA E-MAIL 
M. Elizabeth Crum, Esquire
Celeste T. Jones, Esquire
Pamela A. Baker, Esquire
Burr Forman McNair
1221 Main Street, Suite 1800
Columbia, SC 29201
(lcrum@burr.com)
(ctjones@burr.com)
(pbaker@burr.com)

Counsel for Prisma Health-Midlands 

s/David B. Summer, Jr. 
David B. Summer, Jr., SC Bar #7974 
Faye A. Flowers, SC Bar #2043 
PARKER POE ADAMS & BERNSTEIN LLP 
1221 Main Street, Suite 1100 (29201) 
Post Office Box 1509 
Columbia, South Carolina 29202 
(803) 255-8000 / (803) 255-8017 (fax)
davidsummer@parkerpoe.com
fayeflowers@parkerpoe.com

Attorneys for Respondents-Appellants 



David B. Summer, Jr. 
Partner 
t: 803.253.8910 
f: 803.255.8017 
davidsummer@parkerpoe.com 

 Atlanta, GA 
Charleston, SC 
Charlotte, NC 
Columbia, SC 
Greenville, SC 
Raleigh, NC 
Spartanburg, SC 
Washington, DC 

January 8, 2021 

 
 
 

 

 
VIA EMAIL SUPCTFILINGS@SCCOURTS.ORG 
The Honorable Daniel E. Shearouse 
Clerk of Court 
Supreme Court of South Carolina 
1231 Gervais Street 
Columbia, South Carolina 29201 
 
  Re: Appellate Case No: 2020-001610 

Lexington County Health Services District, Inc. d/b/a Lexington Medical Center v. 
South Carolina Department of Health and Environmental Control, Prisma Health - 
Midlands, Providence Hospital, LLC d/b/a Providence Health, Providence Health 
Northeast, Providence Health Fairfield, and Kershaw Hospital, LLC d/b/a Kershaw 
Health Medical Center (Of Whom Prisma Health - Midlands is Appellant) 
(Appeal from the SC Administrative Law Court, Case No. 20-ALJ-07-0108-CC). 

Dear Mr. Shearouse: 

 Enclosed for filing please find RETURN TO APPELLANT-RESPONDENT PRISMA 
HEALTH MIDLAND’S MOTIONS TO CERTIFY CASE FOR REVIEW BY THE SUPREME 
COURT AND TO EXPEDITE THE PROCEEDING in the above-referenced Appellate matter. 

By copy of this letter and pursuant to the Court’s standing Order, we are serving copies 
of same to all counsel of record via email. 

 With best regards, I am 
      Sincerely, 
 

s/David B. Summer, Jr. 
 

      David B. Summer, Jr. 
DBSjr/tmb 
Attachments 

Jan 08 2021



 
 
The Honorable Daniel E. Shearouse 
January 8, 2021 
Page 2 
 

 

cc:  Honorable Jenny Abbott Kitchings, (via email - CTAPPFILINGS@SCCOURTS.ORG) 
Kelly M. Jolley, Esq. (via email) 
Ariail B. Kirk, Esq. (via email) 
Jennifer J. Hollingsworth, Esq. (via email) 
Shannon V. Lipham, Esq. (via email) 
Vito W. Wicevic, Esq. (via email) 
Ashley C. Biggers, Esq. (via email) 
Pamela A. Baker, Esq. (via email) 
Celeste T. Jones, Esq. (via email) 

 M. Elizabeth Crum, Esq. (via email) 
 




