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Appellants The Muhler Company, Inc. and Henry M. Hay, III (“Muhler,” “Hay”) move 

this Court to strike (i) materials included in Respondent J. Daniel Mahoney’s (“Mahoney’s) 

designation of matter that were not before the trial court and therefore should not be included in 

the Record on Appeal.  As the parties have not been able to agree that these items should be 

excluded from the Record on Appeal, Respondent also moves for an extension of time to file the 

Record and final briefs pending resolution of this motion.1      

I. MATERIALS NOT BEFORE THE TRIAL COURT 

Mahoney cites to the following materials that were not presented to the lower court: 

 Muhler Stock Certificate dated October 17, 2008; 

 Muhler Shareholder Meeting Transcript dated October 25, 2016; 

 Letter from Mahoney to Hay dated November 15, 2016; 

 Muhler Shareholder Meeting transcript dated September 18, 2018;  and 

 Order granting Writ of Certiorari in case number 2020-000370. 

Because they were not presented to the lower court, these items are not properly included in the 

Record on Appeal.  See Rule 210(c), S.C.R.A.P. (the appellate record “shall not . . . include 

matter which was not presented to the lower court or tribunal”).  Accordingly, they should be 

stricken from Mahoney’s Designation of Matter, and references thereto in Mahoney’s brief 

should not be permitted.   

Appellants request the deadline to file the Record on Appeal and final briefs be extended 

while this motion remains pending. 

 
 
 
 

 
1   Appellants have served the Record on Appeal as they believe it should be constituted, upon 
Respondent prior to filing this motion. 
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