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1I.


Statement of Issues on Appeal


D1d the Circuit Cou-rt properi-v tind that Appellairis' appeal of thc Probate Court's Crcicr
of Aprii 2,2019. denying Appellants' Motion fbr Reconsideration rvas r.r,ithout merit" and
turther" was abandoned by Appellants as the Issues in their written Brief do not argue the
April 2, 2019 Order?


Alternatively, did the Probate Court properly find that Respondent Mary K. Ward. as the
sun iving spouse oi dec,edcnt Stcpircn D. Wald. w-as oniittcd fi'om his 2005 Last Wiil and
Testament. admitted to probate, and such omission of l\4ary K. Ward, specifically. was
not intended by the language of the 2005 Will?


Did the Probate Court properly find that Mary K. Ward. as surviving spouse of decedent
Stephen D. Ward. r.vas not provided for by decedent outside his 2005 Last Will, intended
in lieu of testamentary. provision, and that N,tary K. Ward is entitled to her statutory
omitted spouse share?


a
J.


2.







STATEMENT OF THE CASE


RespondentlPetitioner Mary K. Ward ("Respondent") is the surviving spouse of Stephen


Day Ward, Jr. ("Decedent"), who died in Charleston County, S.C. on September 16,2016.


Appellants/Respondents ("Appellants") are adult children of the Decedent. u,ho flled an


Appiication fbr Inlbrmal Probate of Will in the Charleston Count,v Probate Court on September


20,2016, ofTering for probate a Last Will and Testament of Decedent dated April 21. 2005.


Appellants lvere subsequentl,v appointed as Co-Pelsonal Representatives of Decedent's estate bv


Order of-the Probate Court dated September 30, 2016.In their Application for lnfbrmal Probate


Appellants acknowledged, in question 1.5., that Decedent had had a "change in marital status . . .


i:r"ocr e.{eclition of this 141ii1." Appiicai-rts specifieri that Decedent"s rvife in April 2005. i.e. }{aiic,v


Ward. predeceased Stephen Day Ward, Jr., and Decedent subsequently mar:ried Mary K. Ward,


the Respondent herein, who survived her husband.


By Order of the Charleston County Probate Court dated Decerntrer i3. 2016. a


Conservator w-as appointed for Mary K. Ward. Said Conservator filed a Petition, on behalf of


Mary K. Ward, for Omitted Spouse Share on January 18,2017. stating that the 2005 Last Will


and Testarr:ent oi'Stephen Day \Varii. Jr. makes no me*ticn of. i:r prcvision lbr. Vlary K. Y*iarc1.


his surviving spouse. Appellants responded. by Response dated April 7" 2017, admitting that


Decedent married Respondent on September 7,2013, that Respondent was the surviving spouse


oiDecedent" anri tliai tire April2005 \,\'ill makes no provisioi: flor Respci:denr. Appella,nts


argued, however, that such omission by Decedent was intentional and/or that Decedent provided


for Respondent outside of the 2005 Will, in lieu of testamentary provision.


Fcllorvir:g a period of discovery, Acpellants filed a h4otion tbr Su*mraqr-.hidgemenr on


June 30, 2417. Appellants argued in their Motion that an "Agreement for Mutual Wills and
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Trusts", also signed by Decedent on April 21.,2005, referenced his 2005 Last Will and


Testament" executed r:n the sarfle date, ar,J ,=1as tliereby'incorp-sr31gd into said 2005 Last Siili.


Further. Appellants argued that ianguage within the 2005 "Agreement", made jointl"v betw'een


Decedent and his then-wife, Nancy L. Ward, reflected the "intentional omission of any


-..L-.,-,,^^r -^^.i...\ :.,^!,,.!:,".. D^riti..^^- li ^ \4^-.. L/ \1,I^-.Il l-.^.-. r1,." 1I'i!l " /\,'t.,r:^- l^-.:r-tt,iL.LiuL!rt :p\JLtJL" rl!Ltuutlri^ I LrrilL,rlLl Lr.,-. l"tG!) !\. vv dtul ltur!l tttL vv !!!. l:\tl,tl(!i! !l!r


Summary Judgement.R.pp.T4-7 8.). A rescheduled hearing was held in the Probate Court on


October 25,2017. By Order dated November 10,2017, Appellants' Motion for Summary


r"-1-*^*^.^+ ---^- '^*ied hv ti:e Prc,bate fr-rrrrt Annell:nts *t--.,-ed for R-econsideiatii;i: cithe.f LruB{illLt[ \1 d.f Lrslr - u ur r- --rppLirdrilJ iiiL,


Denial fbr Summary Judgement on November 27.2017, which Motion was denied by the


Probate Court by Order dated February 9.2018.


! r+crhe,''1,,!rii ni*'iis I'icaiiriii on R-espondent's Priiti,in iar ilnrittcd Spci:se Shai-e rias


held on April i8. 2018, at which both parties presented evidence and testimony of witnesses.


By Order dated August 9, 2018, the Probate Court found that Respondent Mary K. Ward


had prcperl"v filed her Petitior:Ibr Omitted Spr:use Share un,Jer S.C. statiiiorl la,*- that she.+;as


the surviving spouse of Decedent, having married him on September 7 . 2013, but was not


mentioned, or provided for, in his 2005 Last Will and Testament, admitted to probate. The Courl


t-rrrther +hrrt.,-l tl:ot l! t-,rrpllrrrlc h..l l"ilo,-l 1., i-,i'FiFhi eriy c,qtanpntc ^r Jnnrrnrprric nf f)anorlant
!rtr\ rr(rrri r\ rr rr, lrr ,rr rrr r r/, ullL\iliii


evidencing any intent to provide for his wife, Mary K. Ward, outside his 2005 Will and in lieu of


testamentary provision. The Court also found no evidence of any transfer of assets by Decedent,


eithel durillg his mar:riage or intended to take effect a{ler hi:r death, to R-espondent that irr-r-lid


bear any reasonable relation to an intestate spousal share, relative to the size of Decedent's


estate. The Court also found that Appellants' argument that the 2005 "Agreement" establishes an


i.,l-,.r I".. I)-,'-, l-',,r r^ "^-^ill,'.-,11. .--^1,',1- D+i ^,.,i,-lprii 1,1 !i l',,^,,.-, 1.. .,'." --.*iol .rrriv irr
!iiiaiji ii1 i-rfi-al!i-liI- tLr -\l-,r!ir!i-Jii-r L LIiJlJ! Ia-L.alr{.,!liJ!!!L- t(t \!!lL'lll ll\ rYsJ lll+lllr-tJ \llll-\ ll!







September 2013, was without merit or within any reasonable bounds of construction, in that


Mary K. Ward is nowhere specifically mentioned in the 2005 Will, there was no evidence


presented that Decedent and Respondent had any personal relationship in 2005, and, presumably,


did not even know one another until many years later.


Further, Appellants' own reliance on the 2005 "Agreement" was found to be


contradictory to their expressed arguments regarding Decedent's intent. Included within the 2005


"Agreement" are provisions which acknowledge and confirm the responsibility of Decedent to


expressly ratiS provisions of the "Agreement", in the same form and manner as the


"Agreement" itself, including written waivers from any future spouse, should his then-spouse,


Nancy K. Ward, predecease him and he decide to subsequently remarry. The Court found, as a


matter of fact, that no such written ratification by Decedent, nor any waiver of an5, spousal


inheritance by Respondent Mary K. Ward, was ever executed. (R.pp.20-27.)


Appellant filed a Motion for Reconsideration of the merits Order on August 20,2018,to


which Respondent filed a Reply on October 22,2018.


By Order to Alter or Amend Judgement, dated January 18, 2019, and without further


hearing, the Probate Court confirmed its award to Respondent of her omitted spouse share of


Decedent's esta-tc. (R. pp. 37 -39.)


Appellants thereafter filed a Motion for Reconsideration of the January 18,20L9 Order


on January 28,20T9, to which Respondent filed a Reply on February 21,2019. By Order dated


April 2, 2019, without further hearing, the Probate Courl found that Appellants' 59(e) N{otion for


Reconsideration "raises no new argument and presents no new evidence", and denied said


Motion.
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Appellants filed their Notice of Intent to Appeal "the Order Denying Respondents Motion


for R.econsideration of Jantiarl,' 18, 2019 Order in tire Probate Court. dated April 2.2A19" in the


Circuit Court on April 15.2019.


Following a hearing befbre Hon. Jennifer B. McCoy on November 15, 2019, the Circuit


Cor:it aifirirred the decision of the Probate eourt b,v Order dated December 19-2019. and fiied


December 20 " 2019 . Appellants thereafter filed a Notice of Appeal, dated December 30, 2019 , in


the South Carolina Court of Appeals.
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OF REVIEW


An action conceming the ion of the omitted spouse statute is an action at law.


Williams v. Williams,329 5.C.569, S.E.2d 23 191. App. 1998), In re Timmerman. 331 S.C.


455, 502 S.E.2d 920 (S.C. App. 1998).


In an action at law, the court(s) may not disturb the probate court's hndings of


fact unless a review ofthe record di there is no evidence to support them. In re Howard,


315 S.C. 356, 434 S.E.2d 254 (1993).







ARGUMENT


L Because Appellants' Notice of Appeal to the Circuit Court dated April 12, 2019 states
they are appealing the Order of the Charleston County Probate Court dated April2,2A19
of the Probate Court, but, thereafter, no Issue on Appeal or Argument referencing said
Apr1l2,2019 order is contained in Appellants' written brief, said appeal was abandoned
and properly denied by the Circuit Court.


Appellants' Notice of Intent to Appeal, dateci April 12,2079 and filed in the Circuit


Court on April 15,2019, states they are appealing "the Order Denying Respondents' Motion


for Reconsideration of January 18,2019 Order in the Probate Court, dated April2, 2019 and


received by the undersigned on April 9,2019, a copy of which is attached." (R. p. 46.) No


copy of Order was served on Respondent, and no copy of said "order. .. attached" could be


located in the Circuit Court file.


The noticed Order of the Probate Court of April 2,2019 found that "after a revieu., of the


relevant pleadings, memoranda, and hearing notes, the Court finds that the Motion filed


raises no new argument and presents no new evidence," (R.p. 41.) and denied Appellants'


Motion fcr Reconsideration. April 2, 2019 Order.


Nowhere in the Appellants' filings, subsequent to their Notice of Intent to Appeal, do


they state any Issues on Appeal or Arguments citing any alleged errors in the Court's April 2,


2019 Order. By failing to state any alleged errors of law or fact contained in the said Order,


Appellants have effectively abandoned any appeal of the April2, 2019 Order. SCACR


208(bX1Xb) states "ordinarily, no point will be considered which is not set forth in the


Statement of the Issue on Appeal."


Pursuant to SCACR 220(c), Respondent additionally argues that the Court's April


2,2019 Order should be affirmed in that every ground for requested relief stated in


Appellants' January 28,2At9 59(e) Motion had previcusly becn filed and/or argued by
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Appellants. Paragraph 1 of said Motion incorporates by reference all Appellants' arguments


presented at the Summary Judgement and Merit hearings in Probate Court, as weil as


previously filed Motions for Reconsideration and supporting Memoranda. (R.p. 170.)


2. Because Respondent Mary K. Ward was acknowledged by Appellants to be the surviving
spouse of Stephen D. Ward, deceased, and said Mary K. Ward is nowhere mentioned in
the decedent's 2005 Last Wili and Testament. admitted to probate, and Respondent has
complied with all statutory filing requirement to assert her claim, she is entitled to her
statutory omitted spouse share of decedent's estate.


The Probate Court correctly construed applicable statutory law, i.e. S.C. Code Am. Sect.


62-2-3Al ("Omitted Spouse Statute") in granting Respondent's claim for omiued spouse


share. Such statute clearly directs that "If a testator fails to provide by will for his surviving


spouse who married the testator after the execution of the will, the omitted spouse, upon


compliance with the provisions of subsestion (qL shall receive the same share of the estate he


would have received if the decedent left no will. . . " ( Sect. 62-2-301(a)) (emphasis added).


Subsection (c) further prescribes the requirements of filing a sunmons and petition within


one of these specifie" limited time periods and giving notice cf hearing to interested parties.


(Sect. 62-2-301(c)).


It is undisputed that Respondent complied with the filing requirements of subsection (c),


filing the required S.C. Probate Cou:t form #382ES, tcgether r.r'ith a certified cop,v of her


marriage license to the decedent, Stephen Day Ward, Jr. (R. p. 7L).It is also undisputed that


the decedent's 2005 Will, admitted to probate, makes no mention of Respondent, whom he


married on September 7, 2013. (R.pp, 680 - 686. )


Appellants argue that Respondent should be denied her omitted spouse share under Sect.


62-2-301because one or both of the two statutory exceptions to granting such a spousal share


exist.
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ln a 1999 S.C. Law Review article. the author gives a comprehensive study of the


l-^^1,."-^"'..-{ '."*^.^..*.1 ^^^l;,.^ti^" ^l-tl.- C /- A'."it+oj C^^".-.+a+t,rd -'Q^,,+l. a^.^!;-^trgLIEruLl,ru iiurijr.rJL-- grru gi-,lrrrLgt!u;r i\r, !!!!.r,.* urr;rLrLU .rfr\ruJL 
":+1L,r.*- J.Jutrl \ ql\4[rd


Probate Code's Omitted Spouse Statute and In Re Estate q.f Timmerman," D.E. Wagner, 50


S.C. L. Rev. 979, (Summer, 1999). The current statute has evolved as a refinement from an


eailier comnron larv concept that rnardage operated to revake a prcmarital Will. As in many


other states, South Carolina's curent omitted spouse statute is intended to balance two


impofiant legal principles of the testamentary process and societal public policy, that is, to


^{i^'-'1, t.\ ,,^'*r ."', th,' t,'(l2lrrr'c inlenl ,rc er irlenced irr th+ir' u ri lt,'n rl i!! rrl:l ft} r1r'n!t'.! :lclttLlllPt LL, L(}ll j \rur...r rlrilllrr ilrrr. uriu (u Piuiiii c


surviving spouse and prevent them from becoming a public charge for support. Berkebile v.


Outen. 311 S.C. 50, 56, 426 S.E.Zd 760 (S.C. 1993), Williams v. Williams 335 S.C. 386. 517


Q. tr 1rl ARO AOI ri'-r Ann !OOq\


In describing how Sect. 62-2-301 of the South Carolina Probate Code seeks to achieve


this balance, the author sets out four conditions which may be involved in proper application


.f iL^ n*:.'^J C^^....^ Ci^i..r^ -rL, {:..^* *.,.^ +L.-' "t- -....-.,:..:.^-. ..^^..-^ ^-^*:^l .l-^,,,.^.^.-
*,t,.,'. .* .i,.,*.,v


after the execution of the probated Will, and that the said Will does not provide lbr the


surviving spouse, are said to be qualifying conditions. In the instant case, Respondent has


rrr,'t lr.rilr nn-,!itintrc .^ itlrnrti anv nrrnncilinrr GrorrrllFrtl h. Ar.^.'llontc anrl "r,^h ..'o" 1,.,,rr.-{ o.r'-' ' !i'i rulrl rY(r'r


a matter of fact by the Probate Cour1. ( R.p. 21.) (R. p. 37.).


The remaining two conditions, stated in the statute in Sect. 62-2-301(aX1) and Sect. 62-2-


1fllr-\r')r .,.o l^.^"i beC aS erClLlSiOnS. flleSe Are. it ntUSl nC' tr6rq,...L..-' th- \t'ill rL.,r ,1"-
-'Vr\ur\-1. ctl\ u!JvrlU!!l (rJ L.\Lrlr-al.JllJ. 'L r-rtri/L!r! !l\r!!! lalL ir iIi aiiaii l!!i-


omission w-as intentional," and that the testator did not provide for the spouse outside the


Will, as intended to "be in lieu of a testamentary provision." South Carolina, like a majority


*f the states l';ith sirnilar statutes, has la,-rkecl lo the s,*rr i.r i*g Sllouse to satis&'the first tr.,+
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statutory, or qualifying, conditions, while looking to the proponents of a premarital Will to


prove either, or both, of the latter two exclusionary, or disqualifying, conditions.


As confirmed in the above article, in the many South Carolina cases where the "Will


simply does not mention the surviving spouse," the Courts have found the exclusion does not


apply, and the omission, by name, of the particular and individual surv'iving spouse, satisfies


the condition of not being provided for by the Will. (Wasner, p. 983).


Even in those cases where the Will specifically includes as beneficiary the named


individual, who later becomes thc spouse of testator, the Courts have held that unless the


request was made "in contemplation of marriage," the beneficiary has not been "provided


for" in their capacity as a spouse." (emphasis added) To constitute an exception to the


omiued spouse statutory share, the decedent must havs "considered the surviving spouse in


the capacity at the time the Will was executed" (emphasis added). Miles v. Miles,312 S.C.


408,440 S.E.2d 882, 883 (S.C., 1994).


Con,,ersely, -*,here the testator makes provislon fcr a specifie beneficiary, although nct


yet married, in her capacity as "wife" or "prospective wife", as well as provided for her


outside the will, as a contingent beneficiary of a trust should they subsequently marry, S.C.


Court has found that she was not an "omitted spouse," even though only legally married after


execution of the Will. The Court found that both parties clearly anticipated marriage,


participated in estate planning with attorneys, and that the surviving spouse was provided for,


both within and outside the Will. (emphasis added) Green ex re!. Eslate of Cottrell v. Cottrell


ex rel. Estate of Cortrell,346 S.C. 53, 550 S.E.2d 324 {Ct. App. 2001).


The current "omitted spouse statute" replaces an earlier statutory presumption that a Will,


executed prior to a marriage, was revoked by subsequent marriage (see former S.C. Code


l2







Sect.21-7-220, S.C. Code 1962 Sect. 19-222). The current statutory provisions, as amended,


provide two specific and limited exceptions to the presumption of providing a fu1l intestate


estate share to a surviving spouse who is omitted from a decedent's will, which was executed


prior to their marriage.


Appellants argue that Respondent's claim should be denied because the first exception is


met through their testimony and exhibits, i.e. "it appears from the will that the omission was


intentional" (Sect. 62-2-301(a)(l)).


Appellants presented at the Probate hearing extensive estate planning documents, in


addition to the April2l,2005 Last Will and Testament of decedent. Such documents were


executed by decedent and his then-wife, Nancy L Ward, on the same date as his Last Will,


and, as argued by Appellants, should be incorporated into any review of the 2005 Will.


However, nowhere in any of the several 2005 estate documents is there any mention or


reference to Mary K. Ward. Indeed, testimony of the decedent's and Respondent's children


indicate that Stephen Ward and Mary lr/ard did not even know each other in 2005. (R.p.


505, lines14-18),( R. p. 507, lines 16-20), (R. p. 543, line 19- p.544,line 2. ), (R.p.554, lines


l8-23XR. p.555, lines 8-10.), (R.p.559,lines 20-23.). Further, decedent's 2005 Will was not


written "in antierpation of marriage" to Mary K. Ward, as some S.C. cases have required for


application of the statutory exception, as Stephen Ward was clearly married to Nancy L.


Ward in 2005, and remained so until her death in 2011.


Hc'r,.ever" Appellants argue that general language in the 2005 Estate Planning documents,


specifically the "Agreement for Mutual Wills and Trusts", regarding revocability, or lack


thereof, after the death of either Nancy Ward or Stephen Ward, acts as a bar to the statutory


rights of a subsequent surviving spouse, such as Mary K. Ward. Such interpretation u.ould be
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directly contrary to long-standing S.C. public policy, as described in successive statutory


procedures to provide for surviving spouses in decedents' estates. and cannot be held to be a


lawful interpretation of the contract document. Weeks v. New York Life Ins. Co.,l22 S.E.


586, (S.C. 1924).


Even more specifically, the 2005 Agreement for Mutual Wills and Trusts, cited by


Appellants as an essential component to interpretation of decedent's 2005 Will, clearly states


that all provisions of the relevant estate planning documents were to be governed by, and


construed in accordance with, the laws of the State of S.C. ("2005 Agreements for Mutual


Will and Trusts"- Article VII).(R. p.662.). S.C. Public policy, as codified in Sect. 62-2-301,


in effect in 2005, to o'set aside an intestate share for any surviving spouse married to testator


after the execution of a will which omits provision far the spouse," clearly governs


interpretation and application of any provision of the documents.


Wagner's 1999 Law Review article also discusses the role and responsibility of the


drafting attcmey in guarding against confusion and protracted litigation surrounding the


omitted spouse statute. He advises the estate planning attorney to not only discuss with his


married client the consequences of remarriage in his testamentary plan, but also "the need to


execute a new will or re-execute the old will after the subsequent marriage."


In his testimony at the Probate merits hearing, decedent's estate-planning attomey


assured the Court that he had thoroughly discussed, in April 2005, all aspects of the


testamentary documents with his client, Stephen D. WarC, including that, in all aspects.


existing South Carolina statutory and case law would apply to their provisions.( R. p. 453,


line 13 * p. 455, line 16.). Whether or not we know if Attorney Bluestein was familiar with
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the drafting suggestions of the 1999 Law Review article, the documents confirm that such


advice was heeded. (Agreement, Article VII) (R. p.662.).


An even more specific acknowledgement, however, of existing S.C. statutory and case


law are several provisions in the *2005 Agreement." Article 4.1. of the *2005 Agreement"


requires the survivor of Stephen L. Ward, Jr. and Nancy L. Ward to take all "necessary" or


"required" measures to "maintain his or her Will and Trust in fullforce until his or her


death." (Agreement, Art. 4.1) (R.p. 661.).


The actions necessary to comply with that statutory rule, in the case of a subsequent


marriage by the surviving spouse of Stephen and Nancy, were specified in Article 4.2.1 and


4.2.2 of the*2005 Agreement." Stephen, as survivor of the 2005 marital unit, upon his


remarriage (i.e. to Mary'K" Ward in 2013) needed to "ratify his. . . Will and Trust in the for,.n


and with the provisions contained in his . . . Will and Trust annexed hereto" (emphasis


added). ( R. pp.66l -662.). Acknowledging additional goveming S.C. law, the 2005


Agreement also states that the surviving spouse w,ould "as a ccndition of such remarriage,


require any person he or she remarries to legally and unconditionally waive his or her right to


an elective share . . ." (2005 Agreement, Article 4.2.2). (R. p. 662).


Stephen Ward's own "Agreement" required him to ratify his will "in the form and wtth


the provisions contained . . ." in his 2005 Will, in order to maintain its full force upon his


remarriage to Mary Ward. At the least, this ratification would need to be in writing, signed


by him, w.itnessed, and incorporate relevant provisions of the 2005 Will and other estate


documents. It is undisputed that no subsequent written estate document was written or signed


by Stephen Ward after 2005, and no written waiver or release of inheritance rights was


executed b3, his subsequent wife, Mary K. Ward. (R.p. 562, lines 10-15.).
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Appellants also attempted to testiff as to decedent's statements to them regarding the


2005 Will, but was objected to by Respondent as prohibited by the Dead Man's statute. The
i


Probate Court sustained the objections. (R. p. 496,1ines 1-4; p. 500, lines, 10-11; p. 504, line


16 - p. 505. line 7; p. 544,lines 5-13.).


The legal concept of ratification as defined in Corpus Juris, Vol. 52, p. L144,and applied


by South Carolina Courts, necessarity includes an adoption by one, as binding upon himself,


of a previous action or agreement dqne "under such circumstances that he would not have


been bound but for his subsequent aisent." Brazell Bros. Contractors v. Hill,245 S.C. 69,74,


138 S.E.2d 835 (S.C. 1964), First Cbrolinas Joint Stock Land Bankv. Stuyvesant Ins. Co.,


168 S.C. 37,1665.E. 883 (S.C. 1932).


Stephen Ward's 2005 'Agreeme[rt," as ably drafted by his estate-plarining attorney,


requires Ward to "ratify" the Agreernent should he survive Nancy Ward and subsequently


remarry. He did not do so upon his rharriage to Mary Ward in 2013. Both by S.C. statute,


reflecting a long-standing public policy of protecting surviviag spouses, and by the specific


terms of his own 2005 Agreement, no terms of that Agreement or the Will they may be


annexed to, can be interpreted to deny provision and protection for his surviving spouse


Mary K. Ward.


3. Because the 2005 Will of Stephen D. Ward makes no specific mention of her, and said
decedent did not provide for Mary K. Ward, his wife, outside his Last Will, by any means
intended to be in lieu of testamenJary provision, Respondent is entitled to her omitted
spouse share ofdecedent's estat6.


Appellants further argue that the second statutory exception to an omitted spousal share,


i.e. provision for a surviving spouse "by transfer outside the Will and the intent . . . be in lieu


of a testamentary provision . . ." shoirld be applied. The facts do not support this argument.


Appellants can only point to, as pos$ible assets, the remains of aioint bank account used
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during the marriage for joint marital support and expenses (estimated at $4,000.00), a time


share of unknown value, an automobile lease, (which" as a contract for payments is more of a


liability than an asset), and a contingent residuary refund from the Seabrook Island Owners


Association. The latter account designation was not shown to be precipitated by any


intentional act of decedent, but, rather operates, if at all, according to the Owners Association


by-laws. Other amounts Appellants allege, such as medical expense for Respondent, and


household expenses for the marriage, are clearly incidents of marital support during


decedent's life. They can point to no statement or action by decedent that indicates any


intention for a non-probate transfer "in lieu of testamentary provisions."


Moreover, even if any of the amounts noted above could be considered an "in lieu of'


transfer, the Courts har.e routinely examined the amount of any such transfers and its relation


to the overall estate assets of the decedent. (In Re Timmerman) Indicative of a lack of any


intent to "make transfers . . . in lieu of testamentary provision" is the substantial disparity in


decedent's and Respondent's income and assets. Decedent, who was some 20 years younger


than his last wife, had reported income estimated four times that of his wife. (R. p. 525, line


20 -p.526,line 1.) As per the Estate Inventory, as amended by testimony of one of the Co-


Personal Representatives, decedent's net assets at his death'uvere valued at more than


$990,000.00 (R. pp. 795 - 798; p. 529,line 10 - p. 530, line 3; p. 530, Iine 22 - p. 53 1, line


2.).
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CONCLUSION


For the reasons stated above. the should affirm the judgement of the Circuit Court,


which affrrmed the judgement of the Court.


Respectfully submitted,


,2021


Jane A. McFaddin
Afforney for Respondent
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