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1 

ARGUMENTS 
 

I. FRAUD WAS NOT DISCOVERED UNTIL AFTER THE COMPLAINT WAS FILED.  

Respondent argues that the circuit court did not err in not deciding issues of fraud because 

it was not pled in Appellant’s complaint. Appellant’s complaint did not include a cause of action 

for fraud, because at the time of the initial pleadings, the fraudulent activity had not been 

discovered. Through the process of discovery, Appellant’s learned that the information used to 

procure the covenant not to execute was false. Therefore, when Respondent used the covenant not 

to execute as its primary argument for summary judgment, Appellant’s raised fraud as a defense. 

In arguing against summary judgment, Appellant presented all nine elements of fraud to the circuit 

court and requested court approval to amend the pleadings to include fraud. (R. p. 126, lines 5-9). 

However, the circuit court refused to decide the issue of fraud, which led to this appeal. The Circuit 

Court did not refuse to consider fraud because it was not in the Plaintiff’s Complaint. The Circuit 

Court refused to consider fraud because “that should be brought in a separate action.” (R. p. 5). 

 The question for this Court to decide is whether fraud should have been considered in this 

case as a defense to the effects of the covenant not to execute, or in a separate action to follow.    
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