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STATEMENT OF ISSUE ON APPEAL

Whether the trial judge abused his discretion when he allowed/let in
hearsay testimony and witness prior inconsistent statement SCRE 613(b);

SCRE 801(a) as admissible.
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STATEMENT OF THE CASE .

Appellant was indicted by the Charleston County ‘Grand Jury for murder
and possession of a waepon during the commss:.on of a violent crime, R. 452-
455, Appellant's jury trial was held before' the Honorable Edgar W. Dickson
and a jury from December 2-4, 2019. R.1. |

appellant was‘ represented by Nicholas D'Angelo and Benjamin Lewis. Ru1.. ‘
The State was repr_es;nted by David Osborne and Shannon Elliott R.1.

The jury found Appellant g'uilty as charged-on each count R. 441. 1.20-442
The judge sentenced_?ﬁppellant to thirty~-five .years imprisionment ifor murder
and five years imprisonment for thg- weapon charge, with both sentende to run
concurrently. R. 450 11.2.14. ‘

appellate Defender Adam Sinclair Ruffin filed an Anders Brief Noverber
12, 2020, ) "

This pro-se Appeal follows Dated:

Tt



STANDARD OF REVIEW

In criminal cases, the appellate court sits to review errors of law énly.

State v. Wilson, 354 S.C. 545 S.E.2d B27 (2001); State v. Mattison, 352 S.C. .

577,575 S.E.2d 852 (Ct. App. 2002).,Thiszdourt is bound by the trial court's

factual findings unless they are clearly erroneous. State v. Quattlebaum, 338

S.C. 441.527 S.E.2d 105 (2000), The Appellate Court does not re-evaluate the
facts based on it's own view of tbe:prepondquﬁize,of the evidence, but simply
determines whether the trial judge's ruling is supported by an& evidepce.

State v. mattison, 352 S.C. 577,546-S.E.2d 855,

The‘admissionlbr exclusion of evidence is left to the sound discretion

of the trial 5uagg.i State v, Gaster, 349 S.C. 545,564 S.E.2d 87 (2000);_State
v. Horton, 359 S.C. 555,598 S.E.2d 279 (Gt. App. 2004). A Court's ruling on -
. the admission or admissiability of evideﬁce will not be reversed on appeal
absent an abuse of discretion or the CQmmgésion of legal error which results

in prejudice to the defendant, State v, Hamilton, 344 S.C. 344,353,543 S.E.2d

586, 591 {(Ct. App. 2001); State v. Méhsfield, 343 s.C. 66,538 S.E.2d 257 (Ct.

App.2000).. An abuse of discretion occurrer when the trial court's ruling is

based on an error of law, State v. McDonald, 343 S.C. 319,540 S.E.2d 464

(2000); State v. Adams, 354 S.C. 361,37 77, 580 S;E.2d 785. {Ct. App. 2003).

In order for an error to warrant reversal the error must result ‘in pre-
judice to the'appelZant. See; State v. Wyatt, 317 S.C. 3707453 S.E.2d 890

(1995),. error without prejudice does not warrant regersal.
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STATEMENT OF FACTS

dn August 12, 2018 at 8:41 am, Jaccb Bradshaw of the Charleston Po.lice
Departiment responded to a "shots fired" call in East Charleston, wher'x Brad--
shaw arrived, he found the decedant lying on the sidewalk and requested EMS
to respond. Bradshaw began searching for a red SUV that was seen leaving
the scege of the shooting. Bradshaw identified the driver of the Suv gs Kathy
Brisbane and recalled that she was distraught, erratic, and scared. Ms. Bris-
Eane was an eye witness to the shooting it turned ocut to be. Ms. Brisbane
testified at appellant trial and provided hezgsay testimony ruled prior in-
consistent statement and was impeached. R. Page 168 1 4-25. R. page 169, 1l-
1-25,R. page, 176, 1- 1-15.

Mr. D'Angelo:: Your Hodor, briefly, can we take this oppotunity to

put my earlief objection. on the record?

The Court? Yes. We are talking about prior statements. You objected to

Ms, RBivers testimony.

Mr, D'Angelo: The only thing I might mention is Ms, Brisbéne would be

able to leave the Court room while placing this on the re'cord.

The Court: Yes. Ms. Brisbane, I will ask you to step cut because we

yneed to discuss something, And you do not need to hear it.
If you don't mind waiting out in the hall., We will get you back in

hefe in just a second.

S



(whereupon the witness .exited the u;itpess stand)
“The Court: All right. Go ahead. ‘
Mr. D'Angelo: So Your Honor., again. just in c;oni:ext. Ms. Rivers-=Kim
Rivers had bzen £e.étifying’; and Mr. Oskjrne ¥as séeking to ask her if
she remembered.} a conversation that she had had with Ms. Kathy Bris-
. tiane that the Appéllant had ask her to take the qun..She stated she
did not--she renenbered the con'versatior;, bui£ she did not remember
saying that to Nis. Brisbane. I objected ultimat'ely to reigvance. Mt.
'Osbcq}::ne stated that he was tr);ing to refresh hler recolection, Ulti-
mately‘, I had stated because we did'nt know what Ms. Brisbane is ultim-
l:atel'y g‘oinglto testify. i“had 'sggggsted’ that that statement could be
written on a piece of paper, given to her and they could have gone
about refreshing her rgcc;lleqtion that wa).(. that was my suggestion in
how £6 handle that. :
Mr. Osborne: if I may, just for thé'record, just for a golnt of clari-

fication. I was straight-up impeaching her under 613(b).
The Court: Does that change your argument any?

' Mr. D'Angelo: Ultimately it ‘wouldn't-Again,it's not impeachimg her at
that boint. .She "is saying that she don't remember it. Furthermore,
we don't kncw what Ms. Brisbane is going to sdy. If we wanted to show

her that statement, I felt that could have been accomplished that way.
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The Court:?Mﬁ‘ruling is based on the fact that under 613(b) it
says that the witness must be advised of the substance of the
statement, the time and place it was alleged to have been made

and whom. 613(b) SCRE.

‘When I was checking back over the case. law, one of the

cases Stater v, MclLeod indicates State rule differs from Federal
Rule in that proper foundation must be laid before admitting

prior inconsistent statemeht.

another casebstéte Ve Baylbék makes the example of a prior
statement to a detective when the defendanr's wife-;it_ééyé that
extrinsic evidence of arwiﬁes prior inconsistence statement to
detective was properly admitted when she denied making it. Also,
extrinsic impeachment evidence of a prior inconsistent statement
by a.state's witness is admissible as the witness denied making

that statement. State v, Fossick,

Trial Transcript page. 170, llne 15. For those reasons I let
it in. I did not think--and I want it on the record-—I thought yo
ur idea was a good 1dea, but I just thrnk it would carry whattthe
law is presently right now, but it may later. Your objection is

preserved,



ARGUMENT

. In this case, the circuit court erréd in allowing in the
,challénged,testimény because was Aot only inadmissible, but be-
cause tgé test&mbny was hearsay also neither witness could coll-
ectlvely admit to s;mllar testimony without ob]ectlon.

Further, and 1n c1051ng the rule that the State may not
impeach its own witn;ss through a prlorllncon51stent statemgnt
ié'inapplicable when' the witness is declared ﬁostile. State v.

':.

Bendalx 273 S. C. 47 254 S.E.2d 287 (1979), State v, Ellefson,

260 S C. 494,224 S.E. 2d 666 (1976): A witness should not be

declared hostile except upon a showing of both actual surprise

and harm. State v. Bissette, 297 S.C. 98,302 S.E.2d 344 (1983);
Bendaly Supra.‘In Bendalf; the south-caroliha,SupremekCourt -
heid: |

The trial judge committed error in declaring the state
witnegs hostile and in allowing'his impeachmeﬁt where the state
made no showing and the trial judge made no finding of surprlse.
Here the Solicitor dld not claim surprlse nor did the trial judge
make such a finding in regards to State's,ﬁitness Ms. Brisbane
_or Ms. rivers. Accordingly, it was error to allow the impeachment

of Ms. Rivers and Ms. Brisbane, neither had been declared

hostile,



CONCLUSION

Based on the foregoing, the Appellant respectfully submit
that he should be granted a new trial and that, his case should
be reversed and remanded to the Charleston County Court of

General Sessions,

Respectfully submitted,
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