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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
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 Binding arbitration, subject to right to restore to confirm, vacate or modify 
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  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   
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This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
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entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 
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E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ay 11 11:31 A
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
1003929

ROA000056



Charleston Common Pleas

Case Caption: John  Doe  VS   Diocese Of Charleston The

Case Number: 2018CP1003929

Type: Order/Electronic Form 4

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2020-05-08 10:50:50     page 3 of 3
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John Doe v the Diocese of Charleston 

Motion to Strike, Motion to Dismiss, Motion for Stay 
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3 

 

PROCEEDINGS 1 

THE COURT:   The next matter John Doe v the Diocese 2 

of Charleston.  The plaintiff has a Motion to Strike, is 3 

that correct? 4 

MR. DUKES:   They’re all defense motions. 5 

MR. RICHTER:   We’re the plaintiff, Your Honor. 6 

THE COURT:   Right.  The reason I asked that is my 7 

roster says first Plaintiff Motion to Strike.  If they’re 8 

all defense motions then sir, you can have a seat and 9 

I’ll hear from defense counsel. 10 

MR. RICHTER:   Can I introduce everybody for Your 11 

Honor.   12 

THE COURT:   Yes, sir. 13 

MR. RICHTER:   There are two you’re correct, there 14 

are two cases Doe and Roe.  Doe was the first filed just 15 

so you can understand the lay of the land.  Roe was the 16 

second filed.  In both of those cases there have been a 17 

Motion to Dismiss and a Motion to Stay Discovery.  In the 18 

Doe case there has been a Motion to Strike a portion of 19 

the amended complaint.  And that’s the work order we 20 

understand it.  Mr. Edwards --- 21 

MR. DUKES:   --- we’re in agreement about that, 22 

Judge. 23 

THE COURT:   All right.  Who is going? 24 

MR. RICHTER:   If I can suggest it makes the most 25 
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sense to knock out if you do the first two motions first, 1 

the Motion to Dismiss and the Motion to Stay Discovery I 2 

think he can get by with one argument -- you might save a 3 

little time. 4 

THE COURT:   I’m going to turn it over to you all 5 

and let y'all figure out how you want to argue it.  I’ll 6 

be happy to hear from you.  Mr. Byrd or? 7 

MR. DUKES:   Mr. Byrd is going to argue part of it.  8 

I’m Richard Dukes also with Turner Padgett and I’ll argue 9 

the rest of it. 10 

THE COURT:   Very well.  Mr. Byrd? 11 

MR. BYRD:   If Your Honor please?  As intimated I 12 

have a limited role in this matter essentially related to 13 

and only to the status of the defendants with regard to 14 

the Internal Revenue Code and 501(c)(3) tax exemption.  15 

And I’d like to begin if Your Honor please with the Code 16 

Section 501(c)(3).  May I approach, Your Honor? 17 

THE COURT:   Yes, sir. 18 

[Whereupon, Mr. Byrd provides documents to the 19 

Court] 20 

MR. BYRD:   Section 501 was adopted actually in 21 

August of 1954.  In 26-USC(a) Section 501 provides for 22 

exemption from taxation and it reads an organization 23 

described in Subsection (c) or (d) or Section 401(a) 24 

shall be exempt from taxation under this subtitle unless 25 
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John Doe v the Diocese of Charleston 

Motion to Strike, Motion to Dismiss, Motion for Stay 

December 14, 2018 

5 

 

such exemption is denied under Section 502 or 503.  1 

501(c) is the list of exempt organizations and reads the 2 

following organizations are referred to in subsection 3 

(a).  And (c)(3) Your Honor which is on numbered page 5 4 

in the lower right hand corner 3 says corporations and 5 

any community chests, fund or foundation organized and 6 

operated exclusively for religious, charitable, 7 

scientific testing for public safety, literary, or 8 

educational purposes.   9 

So those are the entities which are exempt from 10 

taxation under 501.  So we’re dealing with 501(c)(3) Your 11 

Honor.  It’s indisputable that the defendants in this 12 

case are 501(c)(3) exempt organizations.  May I approach 13 

again, Your Honor? 14 

THE COURT:   Yes, sir. 15 

[Whereupon, Mr. Byrd provides documents to the 16 

Court] 17 

MR. BYRD:   This next document, Your Honor, 18 

indicates the Diocese of Charleston entities or 19 

individuals which are exempt under 501(c)(3).  And if you 20 

go three pages deep into that document Your Honor it 21 

lists clergy, parishes, missions, and parochial schools.  22 

And number 13 is Saint Mary of the Enunciation and it 23 

indicates at the end of that number 13 school (see 24 

Charleston Catholic School under Sacred Heart of 25 
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Charleston).  And you go down to 17 and it lists there 1 

CharlestonCatholic@CharlestonCatholic.org.  And the 2 

importance of that Your Honor is some of these other 3 

documents which we will be handing up for Your Honor’s 4 

review start off with Sacred Heart of Charleston being 5 

the name of the school.  The name of the school was 6 

thereafter changed to Charleston Catholic. 7 

If Your Honor please the defendants submitted 8 

supplemental authority.  You may have it in your file, 9 

Your Honor or it was emailed.  Then again I’m sorry I’m 10 

doing it this way but I was afraid if I just handed you a 11 

stack it might not be as manageable. 12 

[Whereupon, Mr. Byrd provides documents to the 13 

Court] 14 

MR. BYRD:  If you look at the attachments to the 15 

supplemental authority Your Honor on February 24th, 1971 16 

there was a communication to the Catholic Diocese 17 

entities that were exempt.  The first one is February 18 

24th, ’71 and the second memorandum is dated March 5th, 19 

1971.  That’s the last page of the supplement, Your 20 

Honor.  Here Monsignor Schwartz [phonetic] --- 21 

MR. RICHTER:   --- excuse me just a minute.  I think 22 

I can help us time wise Judge.  We can stipulate that the 23 

IRS has designated Catholic Diocese of Charleston, which 24 

encompasses the state of South Carolina as being a 25 
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501(c)(3).  1 

MR. BYRD:  With that stipulation, Your Honor that 2 

brings it to the much shorter presentation.   3 

[Whereupon, Mr. Byrd provides documents to the 4 

Court] 5 

MR. BYRD:   If Your Honor please the case I just 6 

handed up is 312 S.C. 211 1994 opinion of our Supreme 7 

Court in the Lazerson [phonetic] case.  And if Your Honor 8 

please on the second page of the opinion you see that the 9 

issue is whether Sections 33-55-208 and 210 violate due 10 

process.  This is related to the Legislature’s action 11 

after the Supreme Court previously abrogated the 12 

protection of exempt organizations, charitable 13 

organizations.   14 

And it essentially provides that applying the 15 

Weinberger [phonetic] test we find tax exempt status 16 

under the Internal Revenue Code to be an objective 17 

criteria that bears a close nexus with the underlying 18 

Legislative policy to preserve the resources of 19 

charitable organizations. 20 

So there the Legislature says that if it is a 21 

501(c)(3) organization it’s protected by the statute.  22 

Code Section, that is again the Internal Revenue Code 23 

Section, Your Honor, 44-21 provides in part but the term 24 

lottery does not include any game in which the wagers are 25 
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usually placed, winners determined and the distribution 1 

of prizes or other property made in the presence of all 2 

persons placing wagers in the game paren such as wages 3 

made in Bingo or Keno games comma card games comma dice 4 

games comma or games involving wheels of chance.   5 

Nor does it include a drawing conducted by an 6 

organization exempt from tax under IR(c) Section 501 or 7 

IR(c) Section 521 if no part of the net drawing proceeds 8 

benefits a private shareholder or individual.  And I 9 

apologize, Your Honor, I failed to hand this one up. 10 

[Whereupon, Mr. Byrd provides documents to the 11 

Court] 12 

MR. BYRD:  Let me see if I can do a better job of my 13 

document management here.  Your Honor, this is Code 14 

Section, again the Internal Revenue Code, Section 7611.  15 

And it provides for restrictions on church tax inquiries 16 

and examinations.  And it specifically says the Secretary 17 

and the Secretary is defined as the Secretary of the 18 

Treasury, may begin a church tax inquiry only if two 19 

reasonable belief requirements.   20 

The requirements of this paragraph are met with 21 

respect to any church tax inquiry if an appropriate high 22 

level treasury official reasonably believes parens on the 23 

basis of facts and circumstances recorded in the writing 24 

that the church a) may not be exempt by reason of its 25 
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status as a church from tax under Section 501(a) or may 1 

be carrying on an unrelated trade or business.  Now, Your 2 

Honor, the import of this Internal Revenue Code Section 3 

is that authority is given to the Secretary of the 4 

Treasury.  And under the Supremacy Clause of the United 5 

States Constitution I don’t believe that a state Court 6 

may proceed with regard to questioning the 501(c)(3) 7 

exempt status.   8 

Now counsel for the plaintiff has acknowledged that 9 

at this time the defendants are exempt organizations.  10 

But a reading of his complaint attacks that.  And I don’t 11 

believe there is a private right for a plaintiff to come 12 

into state Court and attempt to do what the plaintiff is 13 

trying to do here.   14 

[Whereupon, Mr. Byrd provides documents to the 15 

Court] 16 

MR. BYRD:   Also, Your Honor 7428 of the Internal 17 

Revenue Code --- 18 

MR. RICHTER:   --- excuse me for rising again but 19 

maybe it will save us time again Your Honor.  We don’t 20 

claim that we have the right to set the tax status of 21 

Catholic Diocese of Charleston or anybody else.  That’s 22 

not our right; the federal government does that as I 23 

understand it. 24 

THE COURT:   And I haven’t seen the complaint as far 25 
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as what plaintiffs may be alleging there that raises this 1 

issue. 2 

MR. BYRD:   If Your Honor please, those are the 3 

issues that Mr. Dukes is going to address.  I was just 4 

trying to lay the table here with regard to the Internal 5 

Revenue Code and the authority of the Secretary of the 6 

Treasury to deal with this under the Supremacy Clause and 7 

other issues.  And the last thing I handed up Your Honor 8 

was Code Section 7428 of the Internal Revenue Code which 9 

says that the only entity which can proceed with the --- 10 

MR. RICHTER:   --- I have a copy of the complaint.  11 

We didn’t -- don’t -- and it’s long; I haven’t read it 12 

again sitting here this morning.  But we don’t say that 13 

and we don’t take the position that we have that right 14 

and here is the complaint.  If he could just show us the 15 

paragraph I’ll be delighted to correct it. 16 

[Whereupon, Mr. Richter provides documents to the 17 

Court] 18 

THE COURT:   I’m sorry, Mr. Byrd.  Go ahead. 19 

MR. DUKES:   Your Honor, I’ll take over.  We had 20 

filed a Motion to Dismiss based on common law charitable 21 

immunity as it existed at the time of the alleged sexual 22 

abuse asserted by plaintiff John Doe who alleges he was 23 

abused by two teachers at Sacred Heart School in 1970 or 24 

’71.  And in the Richard Roe case he alleges he was 25 
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abused by a Priest of the Diocese in 1956 or ’57.  The 1 

point of Mr. Byrd’s discussion in large part was that the 2 

IRS had recognized the Catholic Church and including the 3 

schools and parishes and churches in the Diocese of 4 

Charleston as a charitable organization.   5 

The immunity from suit is all but absolute as is 6 

recognized in Judge Jefferson’s decision in John Doe 7 

versus the Diocese of Charleston, which is attached to 8 

our motion.  And Judge Jefferson does a very good job of 9 

going through the history of charitable immunity in this 10 

state. 11 

Now John Doe case involved a student at Sacred Heart 12 

in 1959 or 1960 who alleged he was abused by a Priest of 13 

the Diocese.  She acknowledged that the complaint claimed 14 

outrage, various intentional torts and negligence and 15 

various species of negligence.  And Judge Jefferson 16 

dismissed that claim under charitable immunity because 17 

the Church was immune from suit over its charitable 18 

activities. 19 

The same is true in this case, in both of these 20 

cases.  They both should be dismissed under charitable 21 

immunity.  The Church is immune from suit for its 22 

activities. 23 

THE COURT:   Were those activities carried out 24 

within the course and the scope of what they are there 25 
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for?   1 

MR. DUKES:   Well, they --- 2 

THE COURT:   --- or is that for immunity for any and 3 

everything as it pertains to employees, etcetera? 4 

MR. DUKES:   The only case that offers some guidance 5 

is the Eiserhardt case in which a charitable entity was 6 

operating a parking garage for profit.  And a lady 7 

tripped and fell in a pothole in the parking garage and 8 

the Supreme Court said that was not an immune activity.   9 

In the Due West College case from 1916 the Supreme 10 

Court said that charities are immune from suit for 11 

tortious acts of their employees whether they were 12 

selected with or without due care.  And I believe that 13 

1916 case holds true up until 1984 when the Supreme Court 14 

abrogated charitable immunity.   15 

THE COURT:   I didn’t mean to make you lose your 16 

train of thought; I’m sorry. 17 

MR. DUKES:  That’s okay, Your Honor.  The import of 18 

Mr. Byrd’s discussion was when the Legislature codified 19 

common law charitable immunity after the Court abrogated 20 

it and they enacted it into law the Charitable 21 

Solicitation of Funds Act specific refers to and directs 22 

the Court to look to whether the IRS has granted 23 

charitable status, 501(c)(3) status to an entity to 24 

determine whether it is a charity that falls within the 25 
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statute.  There is no difference in the statutory scheme 1 

versus the common law scheme.  The IRS determination is 2 

the law of the land.  And for Mr. Richter’s client to 3 

come forward and attack the charitable status of the 4 

Church they don’t have a private right of action to do 5 

that.  Mr. Richter throughout his client’s complaint they 6 

referred to the Church operates schools.   7 

Well, the schools are themselves charitable entities 8 

entitled to charitable immunity because they are listed 9 

in the official Catholic directory, which is what is 10 

submitted to the IRS.  Then in a group determination 11 

letter from the IRS it specifically refers to all 12 

entities listed in the OCD as having their own 501(c)(3) 13 

status as charities. 14 

In Mr. Richter’s client’s complaint they refer to 15 

gambling and Bingo and illegal gambling.  And as Mr. Byrd 16 

pointed out those don’t have any impact on the charitable 17 

status of an entity.  Point of fact if a charity conducts 18 

a lottery the purchase of the lottery ticket would not be 19 

tax deductible to the donor and the prize wouldn’t be tax 20 

exempt; they’d have to pay taxes on it.   21 

It wouldn’t affect the charitable status of the 22 

entity itself.  And nobody other than Commissioner of 23 

Internal Revenue or his designee could challenge that 24 

charitable status.  So Mr. Richter -- to get past 25 
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charitable immunity the only way Mr. Richter’s clients 1 

can do it is to attack the charitable status of the 2 

church.  And because they are not allowed to do it under 3 

federal law this Court and the state Courts can’t do the 4 

same thing in a backend attack on the charitable status 5 

of the Church.  As Judge Jefferson and Judge Nicholson in 6 

this circuit have recognized and they have granted 7 

charitable immunity if the offending acts occur when the 8 

Church was entitled to charitable immunity, that’s it.   9 

And I attached both Judge Nicholson’s order last 10 

year in the John Doe 193 case.  But that wasn’t the only 11 

case that we had last summer. Judge Nicholson granted 12 

charitable immunity in 11 separate cases.  I attached the 13 

John Doe 193 case because that involved a claimant who 14 

was alleging repressed memory syndrome.  Mr. Richter’s 15 

clients sort of allege that they suffer from repressed 16 

memory but not as clear as you would like but I thought 17 

that was comparable.   18 

John Doe 193 involved a young man who alleged he was 19 

abused by a parish priest in 1967.  And notwithstanding 20 

the repressed memory syndrome Judge Nicholson dismissed 21 

that case along with 11 others or 10 others last summer 22 

based on absolute charitable immunity.  There is no 23 

reason for the Court to depart from that decision now.  24 

We raised as an alternative but an independent ground for 25 
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dismissal of these cases the doctrine of res judicata.  1 

In 2007 the Diocese of Charleston entered into a class 2 

action settlement, a settlement with which Mr. Richter is 3 

intimately familiar because he was class counsel.  That 4 

class action settlement was on behalf of the class was 5 

defined as all victims of sexual abuse at the hands of 6 

employees or agents of the Diocese of Charleston who were 7 

born before 1980 point blank.   8 

In that class action Bishop Baker who has left our 9 

Diocese and has gone to Birmingham instructed the Diocese 10 

not to raise the defenses of charitable immunity or the 11 

statute of limitations or any other defenses.  He wanted 12 

to compensate everybody who had ever been abused by a 13 

priest or other employee of the Diocese.  And Mr. Richter 14 

achieved a very good result for the class.   15 

There was no exception in that class action 16 

settlement agreement for those with repressed memory 17 

syndrome.  The Diocese settled on behalf of everybody. 18 

Under the Hospitality Management Associates case the 19 

Court is supposed to conduct a limited collateral review 20 

when looking back at class action settlements.   21 

And there are only two factors you’re supposed to 22 

look at.  Did the class action Court, and in this case it 23 

was Judge Goodstein, did the class action court fashion a 24 

notice program that complied with due process.  In doing 25 
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so that is was the notice reasonably calculated to reach 1 

the members of the class?  And the second aspect of that 2 

is did class counsel comply with that order?  And the 3 

Diocese submits that the answer to both of those 4 

questions is yes.   5 

If that is the case and you don’t look at whether 6 

any individual class member could have received it; you 7 

don’t look to see whether a class member was in 8 

Afghanistan in the military or whether somebody was in a 9 

coma or somebody was on a six month European cruise you 10 

don’t look to whether somebody could receive the notice.  11 

You look to whether the program was reasonably calculated 12 

to reach the class members and whether class counsel 13 

complied with that program. 14 

If you look at it in that way Mr. Richter complied 15 

with both aspects of the class settlement and these 16 

particular claimants should be barred by the doctrine of 17 

res judicata.  For those reasons based on either 18 

charitable immunity or on the res judicata effect of a 19 

class action settlement in 2007 these claims are barred 20 

and should be dismissed.  Thank you, Your Honor.  21 

THE COURT:   Mr. Richter? 22 

MR. RICHTER:   Thank you, Your Honor.  It’s 23 

difficult for me to sit here and listen to abject 24 

intentional statements designed to mislead the Court or 25 
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misstate the facts or the law.  We have handled, Your 1 

Honor about 100 of these kinds of claims.  Not all 2 

against the Diocese of Charleston but they’re all around.  3 

There is a broad base of background as to this, sadly 4 

this kind of activity.  I need to clear up for the record 5 

and that’s why I stand right now, Your Honor counsel 6 

indicates that 11 cases got dismissed.  What he didn’t 7 

say was those weren’t my cases.  I didn’t bring those 8 

cases. 9 

Secondly, I think I made it clear that we’re not 10 

saying tax exemption for anybody.  And lastly the law is 11 

anything but that.  In South Carolina the law is anything 12 

but that just because you’re designated as a charity you 13 

can’t be sued because you enjoy 501(c)(3) status. 14 

Mr. Edwards will address the legal aspects that we 15 

have set forth and relied upon and you relied upon.  And 16 

I’m going to I think from here in keep my mouth closed.  17 

I’m glad you’re in Charleston.  I’m sorry it’s a rainy 18 

Friday afternoon for you to get out of here.  If you 19 

will, just hear our presentation.  I don’t know if you’ve 20 

had -- we submitted our briefs three days in advance 21 

pursuant to an order --- 22 

THE COURT:   --- if you had seen all the briefs I’ve 23 

gotten this week; most of which have been -- a lot of 24 

which have been handed up to me.  And I’ve tried my best 25 
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to read everything that has been submitted to me. But in 1 

all honestly I have not been able to because they’ve 2 

trickled in since the end of last week.  And my law clerk 3 

has sent them to me and I’ve been here every morning at 4 

least by 7:30 trying to read this stuff that you all have 5 

submitted. 6 

MR. RICHTER:   I understand what you’re saying.  If 7 

you’d allow Mr. Aaron Edwards to make our legal argument.  8 

Thank you, Your Honor.  9 

THE COURT:   Yes, sir? 10 

MR. EDWARDS:   Thank you, Judge.   The issue with 11 

the 501(c)(3) I think can be put to bed pretty quickly 12 

and this is uniform and I’ll walk you through this so 13 

that you can understand.  The Supreme Court has 14 

consistently said, and I’m quoting, even if an 15 

institution be charted as a charitable corporation this 16 

fact is not conclusive of its character, time or purpose.   17 

In a tort action against such corporation its true 18 

nature may be shown from the manner in which it conducts 19 

its business as well as from its Article of 20 

Incorporation.  And on the trial of the case any 21 

competent evidence may be offered with respect to the 22 

actualities of its operations. 23 

THE COURT:   Is that a State Supreme Court or a U.S. 24 

Supreme Court? 25 
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MR. EDWARDS:   This is a state Supreme Court case. 1 

THE COURT:   Give me the case name and cite please. 2 

MR. EDWARDS:   It’s the Eiserhardt v State 3 

Agricultural Mechanical Society of South Carolina, 235 4 

S.C. 305. 5 

THE COURT:   305? 6 

MR. EDWARDS:   Yes, sir. 7 

THE COURT:   All right, go ahead; I’m sorry. 8 

MR. EDWARDS:   And that is uniform.  And in order to 9 

help you understand that case is from 1959.  And to help 10 

you understand where we are in this case we need to look 11 

back at that time.  The law that is in effect at the time 12 

the cause of action accrued is what is operative; the 13 

allegations of the John Doe’s complaint of alleged abuse 14 

1969, 1971, of Richard Roe ’54 to ’56.   15 

So we’re looking at the 50’s and 60’s as far as what 16 

the law is as to charitable immunity.  The Doctrine of 17 

Charitable Immunity is essentially an affirmative 18 

defense.  It requires that defendants put forth evidence 19 

of it and that the facts show that the claim arises 20 

within that charitable function and purpose and during 21 

its operation of the charity.  We’re not at that stage.  22 

We’re at the pleading stage.  We’ve got an amended 23 

complaint that alleges a lot of things; none of which 24 

you’ve heard about from the defense.  Among the causes of 25 
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action that were pled was intentional affliction of 1 

emotional distress, fraudulent concealment, civil 2 

conspiracy, breach of contract accompanied by a 3 

fraudulent act.  Both plaintiffs made those allegations 4 

and the same causes of action.   5 

Plaintiffs allege both they were sexually abused by 6 

priests or employees of the Diocese and that the Diocese 7 

itself intentionally concealed the allegations of this 8 

abuse perpetrated against the plaintiffs as well as those 9 

of others from parishioners, parents, law enforcement, 10 

civil authorities and the general public. 11 

In addition to that the school that both plaintiffs 12 

attended and met their abuser it is alleged, and it must 13 

be seen and perceived as true for the purposes of this 14 

motion, and it is true, the Diocese school owned and 15 

operated by the Diocese operates as a commercial 16 

enterprise to make it profitable. 17 

For example they charge tuition.  Every student has 18 

to pay.  You get one rate if you’re a parishioner on the 19 

Charleston peninsula, another rate higher if you’re a 20 

parishioner from another Diocese or parish outside the 21 

peninsula, and yet another higher rate for non-Catholic 22 

students.  So you don’t have to even be a part of the 23 

Catholic Church to attend these schools so long as you 24 

pay the requisite fees.  In addition to that they made 25 
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them buy books, supplies and other items.  The school got 1 

them, they sold them on to the students and marked up the 2 

price and made money on them.  That is a commercial 3 

venture; it is operated for a profit.   4 

You’ll see why that is relevant in a minute because 5 

the law in South Carolina as to charitable immunity has 6 

never applied to commercial ventures or intentional torts 7 

such as fraud and conspiracy both of which are alleged.  8 

In addition to that Mr. Byrd talks about and he handed 9 

you a statute from the IRS Code I guess having to do with 10 

gambling.  Well the Supremacy Clause doesn’t have 11 

anything to do with this.   12 

The IRS and the federal statutes can say whatever 13 

they want to say about gambling.  They can allow all 14 

gambling at all times by anybody anywhere.  But the state 15 

of South Carolina can have different rules, they can have 16 

higher rules.  They can’t undercut the federal government 17 

but they can set higher standards.   18 

In South Carolina all of the gambling operations 19 

which is alleged in both complaints which included Bingo, 20 

raffles, drawings, door prizes, lotteries and other games 21 

of chance were all illegal until 1975 after these 22 

allegations.  The Constitution was amended to allow the 23 

game of Bingo to be played by certain charitable 24 

organizations.  Of course that got litigated too.  This 25 

ROA000156



John Doe v the Diocese of Charleston 

Motion to Strike, Motion to Dismiss, Motion for Stay 

December 14, 2018 

22 

 

is not discussed in the memorandum because I didn’t think 1 

it was going to be an issue but that was litigated too in 2 

a case called Bingo Bango where they play this game 3 

similar to Bingo and the Supreme Court said in that case 4 

the Constitutional amendment in 1975 referring to Bingo 5 

refers to the game, and this is a quote, played illegally 6 

by charitable organizations prior to the Constitutional 7 

amendment.  Up until that point and that Bingo Bango 8 

didn’t quality because it was a different game of chance 9 

than just Bingo.   10 

So South Carolina’s law is much, much different than 11 

what you’ve heard here about the IRS Codes and everything 12 

else like that.  It’s charitable status as a 501(c)(3) is 13 

not the issue.  The issue is whether or not the Common 14 

Law Doctrine of charitable immunity would apply to 15 

preclude claims of intentional torts and torts arising 16 

out of commercial ventures against an organization such 17 

as the Diocese.   18 

In order to understand that we have to walk through 19 

the history of charitable immunity in the state.  It was 20 

first recognized, and I’ll do this very briefly, in 1914 21 

in a case called Lindler v Columbia Hospital 98 S.C. 25.  22 

They applied immunity to a nurse who negligently caused 23 

damage to a patient.  The hospital itself was a 24 

charitable institution.  The Court said in Lindler that 25 

ROA000157



John Doe v the Diocese of Charleston 

Motion to Strike, Motion to Dismiss, Motion for Stay 

December 14, 2018 

23 

 

the true ground upon which to rest the exemption from 1 

liability is that it would be against public policy to 2 

hold charitable institutions responsible for the 3 

negligence of its servants selected with due care.  They 4 

went out of their way to then say whether or not they 5 

would be liable for simple negligence without the 6 

selection of due care of the servants is not a question 7 

to decide.    8 

The first time it ever appeared in South Carolina.  9 

They took it up again in 1916 in the Vermillion case, 104 10 

S.C. 197.  There the trial court dismissed the claim 11 

because the defendants came in and made the exact same 12 

argument that the Diocese is making here today.  They 13 

said we are chartered as a charitable entity and we’re 14 

entitled to immunity you’ve got to dismiss it.   15 

The trial court dismissed it but the Supreme Court 16 

reversed that.  The Supreme Court said the Doctrine of 17 

Charitable Immunity does not put such charities above the 18 

law; it is merely an exception to the rule of respondeat 19 

superior.  The defendants’ immunity rests upon proof of 20 

facts sufficient to bring it within the exception to the 21 

rule.   22 

They then in 1930 took it up again Peden v Furman 23 

University 155 S.C. 1.  And they said it doesn’t apply to 24 

intentional torts.  It never has and it doesn’t now.  25 
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There they held a charitable institution, in this case 1 

Furman University, said they could be liable for 2 

trespass.  They said quote, there is nothing in the 3 

Doctrine of Public Policy that will permit a university 4 

to commit acts of trespass.  That’s an intentional tort.  5 

They said we’re not going to apply it to intentional 6 

torts.  Since 1930; 25 years before Richard Roe was 7 

abused even longer before John Doe was abused.   8 

In 1959 was the Eiserhardt case that I quoted to you 9 

earlier that says even if it is chartered as a charitable 10 

organization it doesn’t matter.  As to tort liability the 11 

facts will bear that out and that’s a fact question to be 12 

determined. 13 

In addition to that the Court found that the 14 

operation of a parking lot by a charitable organization 15 

which raised funds for the organization was a commercial 16 

venture and was not covered and never has been by 17 

precedent in South Carolina by the Doctrine of Charitable 18 

Immunity.  They allowed the plaintiff to proceed. 19 

Finally what is really important for you is this was 20 

all put to bed in Jeffcoat v Caine from 1973.  It 21 

specifically deals with these cases that I just walked 22 

you through.  I’m also including a case called Decker v 23 

Bishop of Charleston in which they did apply immunity to 24 

an old lady who tripped during church service as she 25 

ROA000159



John Doe v the Diocese of Charleston 

Motion to Strike, Motion to Dismiss, Motion for Stay 

December 14, 2018 

25 

 

walked back to her pew.  The claim was only for 1 

negligence, not for anything else.  The Court said yes we 2 

applied it to simple negligence.  Jeffcoat v Caine the 3 

Supreme Court took it up again in 1973.  This is right in 4 

the sweet spot of where we’re at.  They go through those 5 

cases that I just cited to you and they said quote there 6 

can be no doubt that the decisions in Lindler, 7 

Vermillion, and Decker contain broad general expressions 8 

to the effect that charitable institutions are exempt 9 

from all tort liability.   10 

However, the broad statement of a rule of complete 11 

exemption from tort liability was unnecessary to a 12 

decision in those cases and the rule of charitable 13 

immunity has never been extended by our decisions beyond 14 

the facts in those cases. 15 

They go on to say these decisions show while 16 

adhering to the rule but as to simple negligence 17 

charitable immunity applies to charitable organizations 18 

operating within their charitable function.  The Court 19 

has in every instance refused to further extend the rule.  20 

Therefore the application of immunity doctrine in the 21 

case of an intentional tort, which we have plenty of in 22 

this case, is not required by precedent all the previous 23 

decisions nor we conclude by reason or justice.  The long 24 

story short is these complaints allege intentional torts 25 
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against the Diocese.  They allege commercial ventures by 1 

the operation of their school and their gambling 2 

operation.  They allege specifically that through the 3 

operation of those commercial ventures they used the 4 

funds that they acquired to fund the cover up that forms 5 

part of the pieces for some of the claims and allowed and 6 

facilitated the abuse to the plaintiffs.  These claims 7 

cannot be barred by charitable immunity.  They are not 8 

barred now, they certainly weren’t barred at the time 9 

that these claims arose. 10 

The final issue as to the class action that was 11 

analyzed and it’s attached to our memorandum.  And it was 12 

specifically stated by the Court that reviewed the 13 

underlying class action and the Court said it would be 14 

inconsistent with due process to find a plaintiff with 15 

repressed memory, which both plaintiffs here have 16 

alleged, it would be inconsistent with due process to 17 

bind him to the class action settlement if he in fact had 18 

a repressed memory of sexual abuse at the time the notice 19 

was published.  20 

So the Court has already decided that class action 21 

doesn’t bar claims by plaintiffs with repressed memory.  22 

And that’s another red herring.  Judge Jefferson’s 23 

opinion that was argued to you and attached to the 24 

defendant’s motion to dismiss says plaintiff does not 25 
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assert the Diocese’s actions fall outside the protection 1 

of the Doctrine of Charitable Immunity as a result of 2 

intentional acts on the part of the Diocese.  And for 3 

that reason Judge Jefferson found it applied to 4 

negligence claims.  If you’re not alleging intentional 5 

acts charitable immunity applies.  That’s not the case 6 

that we have here.  Judge Jefferson’s opinion is 7 

irrelevant to this analysis.   8 

And so since the law in effect at the time of the 9 

causes of action accrued applies the law at the time was 10 

the Doctrine of Charitable Immunity did not apply and 11 

gave no protection to any charitable organization for 12 

commercial ventures or intentional torts; both of which 13 

are alleged here.  And the class action settlement who 14 

that applied to has been litigated and ruled on and it 15 

doesn’t apply to repressed memory allegations.  Thank 16 

you, Your Honor.  17 

THE COURT:   Thank you.  Two minutes. 18 

MR. DUKES:   I’ll talk fast.  First, Judge Jefferson 19 

on page 2 of her order in the John Doe case specifically 20 

acknowledged that the plaintiff alleged intentional acts.  21 

She says in her order on page 9 it is undisputed the 22 

events in question occurred before the abolition of the 23 

Doctrine of Charitable Immunity in 1981 and even before 24 

the Supreme Court’s prospective limitations on its 25 
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application such as the intentional torts exception in 1 

1973.  Both of these acts even taking the plaintiff’s 2 

arguments as true occurred before the Supreme Court 3 

carved out the exception for intentional acts in 1973. 4 

THE COURT:   Okay. 5 

MR. DUKES:  Judge Nicholson’s order on limited 6 

collateral review is not dispositive because it is not a 7 

final judgment.  Those cases in which Mr. Richter was a 8 

defendant and is a defendant are up on appeal.  And we 9 

have reserved that res judicata as independent sustaining 10 

grounds for the dismissal of those cases so that has been 11 

determined.  12 

We still maintain the analysis commanded by 13 

Hospitality Management does not require a Court to look 14 

at the ability of any class member to receive the class 15 

notice for them to be barred by a class action 16 

settlement.  Thank you, Your Honor.  17 

THE COURT:   Thank you.   I’ll let you all know. 18 

********END OF TRANSCRIPT OF RECORD********  19 

20 
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1 P R O C E E D I N G S

2 (START TIME: 12:35 P.M.)

3 THE COURT:  Well, gentlemen, I know we got a lot to do

4 today.  I’d like to get to -- hopefully, get a lot of

5 dispositive issues either working towards a good resolution

6 or, hopefully, decided here today.  Have y’all come up with

7 any type of logical order in which you want to have these

8 heard, or?  Because there’s a lot of it.

9 MR. DUKES:  Or a filing work --

10 MR. RICHTER:  We -- we have a suggestion about it.  

11 THE COURT:  All right.  

12 MR. DUKES:  -- or --

13 MR. RICHTER:  Well --

14 MR. DUKES:  What’s your suggestion, Larry?

15 MS. IVEY:  No, we suggest in chronological order.  

16 MR. RICHTER:  Okay.

17 MS. IVEY:  We think a couple of these issues play into

18 each other, so the way we outlined it was the motion for

19 partial summary judgement because that may, in a sense,

20 resolve the -- some of the discovery issues, so that would

21 be the main issue.  And then second, the discovery issue. 

22 And third would be res judicata, or collateral review

23 issue.  And lastly, disqualification.

24 And then we’ve just got a couple of housekeeping notes

25 that once we get through those things we thought we could
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1 discuss -- such as the confidentiality motion that Mr.

2 Dukes brought, as well as getting this -- the third

3 associated case assigned to you.  And I think -- I think

4 that was it.

5 MR. RICHTER:  That’s it.

6 MS. IVEY:  Maybe some amendment of the pleadings,

7 depending on your rulings.

8 MR. DUKES:  And -- and I’m fine with that order.

9 THE COURT:  Okay.

10 MR. DUKES:  That works for me.

11 THE COURT:  All righty.  We’ll start with the motion

12 for partial summary judgement.

13 MR. DUKES:  Your Honor, we filed a motion for partial

14 summary -- summary judgement on the party named in the

15 complaint as the Bishop of -- of the Diocese of Charleston,

16 in his official capacity.  And we have taken the position

17 that that is not a party who is amenable to suit in civil

18 courts.  Before the hearing we -- we filed in support --

19 well, I apologize, Your -- Your Honor.  One thing I did

20 want to -- that can wait for later.  Never mind.

21 We filed with the Court the bylaws of the Bishop of

22 Charleston, a Corporation Sole.  And I’ve got a hardcopy

23 here to hand up to y’all if you’d like.  Well, let me --

24 MR. RICHTER:  Thank you.

25 MR. DUKES:  And I’ve got two (2) copies for y’all.
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1 MR. RICHTER:  All right.  

2 THE COURT:  Thank you.

3 MR. DUKES:  The bylaws of the -- of the Corporation

4 Sole -- and the Corporation Sole was a creature of statute

5 passed by the Legislature in 1880 -- resulting from some

6 questions about how the Catholic Church would hold property

7 in the state.  And so the Legislature passed the

8 Corporation -- the -- the statute establishing the

9 Corporation Sole.  The reason it is called the Corporation

10 Sole is it’s a corporate entity that is embodied in the

11 person of the Bishop of Charleston.  

12 The Bishop has testified and I’ll -- I’ll hand up the

13 Bishop’s testimony in a moment regarding the corporate

14 structure that -- the Bishop said, (as stated), “I am the

15 Corporation Sole.”  And in looking at the bylaws they

16 explained the -- the relationship between the Corporation

17 Sole and civil law.  The Bishop of Charleston is an

18 ecclesiastical office, it has no presence in civil law.  It

19 is strictly a creation of canon law, or of church law, and

20 has no civil law presence.  The bylaws say the Bishop --

21 and I point you to Section 1.4(A) on page three (3), (as

22 read), “The Bishop of Charleston is not a civil law title. 

23 And not withstanding the fact that the Corporation Sole is

24 also the Bishop of Charleston when used as these -- in

25 these bylaws, such term,” being the Corporation Sole,
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1 “refers only to the person serving as the diocesan bishop.” 

2 Then the -- in paragraph C, (as read), “The Corporation

3 Sole is the civil law entity with the legal name of Bishop

4 of Charleston.  The Corporation Sole is distinct from the

5 ecclesiastical Bishop of Charleston.”  And it goes on to

6 provide that the Diocese of Charleston is an ecclesiastical

7 entity defined by canon law.

8 Under our bylaws, and under the canon law, the Bishop

9 of the Diocese of Charleston simply doesn’t have a civil

10 law existence.  The Corporation Sole is the Bishop’s civil

11 law presence.  And that’s what the Bishop testified to in

12 his deposition when Mr. Richter took it last week.  And

13 I’ve got excerpts of his deposition here for y’all.

14 MS. IVEY:  I think that’s --

15 MR. DUKES:  I think the tope one is mine.

16 MS. IVEY:  -- all of them.

17 MR. RICHTER:  I’ve actually got the whole deposition,

18 if you need anything from it, Your Honor.

19 MS. IVEY:  So this July 8th --

20 MR. DUKES:  Yeah.  Is there any highlighting on that

21 one?  I think I highlighted one copy.

22 MS. IVEY:  No, it’s not.

23 MR. DUKES:  No?  Okay.  

24 THE COURT:  Thank you.

25 MR. DUKES:  And the Bishop testified about the -- the
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1 Corporation Sole.  And he says in response to -- to Mr.

2 Richter’s questioning about banking and -- and when the

3 church takes out loans to build a building or something. 

4 And he says -- Mr. Richter asked, (as read), “Do they make

5 you actually sign the notes?  Are you -- are you the guy

6 who has to go in?”  And the Bishop said, (as read), “Oh,

7 yes.  I am the Corporation Sole.”

8 And he goes on to say that -- that the Diocese -- the

9 Bishop of Charleston, a Corporation Sole, is how the church

10 transacts business in the civil law world.  And he says --

11 the Bishop says when asked, (as read), “And when you do

12 that -- when you transact business, when they walk -- when

13 they make you walk in and put your name on the front of a

14 note, do you do that in your official capacity?”  And the

15 Bishop’s answer was, (as read), “I do that as the Bishop of

16 Charleston, a Corporation Sole.  The word official capacity

17 can somehow be misconstrued.  My official capacity as the

18 Bishop of Charleston is that I’m appointed by Rome to be

19 the spiritual and pastoral leader of the Diocese of

20 Charleston.  In terms of doing business, my official role

21 as the Bishop of Charleston has nothing to do with doing

22 business, it’s the Bishop of Charleston, a Corporation

23 Sole.”

24 Now, it’s important to note that in the bylaws on page

25 number one (1), Section 1.1, the Diocesan Bishop represents
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1 his Diocese in all of its juridic affairs.  And that means

2 he is the ultimate authority for deciding things about the

3 Diocese within his Diocese.  And the reason that’s

4 important is because of some Supreme Court cases.  The

5 first I’ll point Your Honor to is Hosanna-Tabor of the

6 Evangelical Lutheran Church versus the EEOC.  And I’ve got

7 a couple of copies here to hand up.

8 THE COURT:  While he’s doing that --

9 MS. IVEY:  Thank you.

10 THE COURT:  -- let me ask you a question, Mr. Richter. 

11 Do you have an opposition to removing him as a party to

12 this action?  I mean, I guess -- my question, just from a

13 practical standpoint, is that you have two (2) other

14 people, which essentially are where the money is at.  And

15 he’s -- he’s saying he’s just a figurehead and if we remove

16 him we don’t remove any entity that I think would have any

17 ability to -- to distribute or disperse any money.  So what

18 is -- what does it -- what does it do to remove him?  

19 MR. RICHTER:  Well --

20 THE COURT:  Does it -- does it prejudice you in any

21 way because you still -- 

22 MR. RICHTER:  Yes.

23 THE COURT:  -- have the Corporation Sole and the

24 Diocese, which is what you want.

25 MR. RICHTER:  That’s your only -- you indicated we 
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1 had two (2) other people.  I’m not following.

2 THE COURT:  Two (2) other entities, the Diocese of

3 Charleston and then -- a Corporation Sole, and then you

4 said -- oh, that’s one (1).  Excuse me.

5 MR. RICHTER:  Yeah.

6 THE COURT:  I see it.

7 MR. RICHTER:  Yeah.

8 THE COURT:  And then you said the Bishop of the

9 Diocese of Charleston, in his official capacity.

10 MR. RICHTER:  We’re on the same wavelength.  I

11 understand exactly.  The answer is yes, it does prejudice

12 us.

13 THE COURT:  Okay.

14 MR. RICHTER:  And -- and you’ll see that as we go

15 forward with our --

16 THE COURT:  Okay.  I was just thinking if --

17 MR. RICHTER:  -- our presentation on this issue.

18 THE COURT:  -- we’re going to talk about money and we

19 already got the money on the hook, what’s the point in

20 keeping this man around?  But if you got a legal issue

21 about it, let’s -- we’ll -- we’ll deal with it.  Go right

22 ahead, I’m sorry.

23 MR. DUKES:  And I -- I will remind Your Honor what I -

24 - I had stated in the -- at our status conference.  Judge

25 Norton in Federal Court has granted very much the same
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1 motion as I’m -- as I’m before the Court today on.  And it

2 was attached as -- it’s admitted entry and I believe it was

3 an -- attached as an exhibit to our -- to the motion.

4 THE COURT:  It was.

5 MR. DUKES:  In Hosanna-Tabor -- and if you look over

6 on page eight (8), there’s a long -- a long recitation of

7 the facts of the -- of the Hosanna-Tabor case, but Chief

8 Justice Roberts -- and this was a unanimous opinion of the

9 United States Supreme Court -- looks to the Supreme Court’s

10 jurisprudence on the Free Exercise Clause and the

11 Establishment Clause of the First Amendment to the

12 Constitution.  And he -- he looks to the 1872 case of

13 Watson versus Jones, which is at (13 Wall) 679.  And Chief

14 Justice Roberts quotes from it and he said, (as read), “We

15 explained that whenever questions of discipline, or faith,

16 or ecclesiastical rule, customer law had been decided by

17 the highest of the church judicatories to which the matter

18 has been carried, legal tribunals must accept such

19 decisions as final and binding upon them,” quoting from --

20 from Watson versus Jones.

21 And he goes on to discuss the Kedroff versus St.

22 Nicholas Cathedral of the Russian Orthodox Church that it

23 says that, (as read), “The First Amendment guarantees to

24 religious organizations an independence from secular

25 control or manipulation.  In short, the power to decide for
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1 themselves, free from state interference, matters of church

2 government as well as those of faith and doctrine.”  And he

3 says that, (as read), “The Supreme Court explained that the

4 First Amendment permits a hierarchical religious

5 organization to establish it’s own rules and regulations

6 for internal discipline, and government, and to create

7 tribunals for adjudicating those matters.  When

8 ecclesiastical tribunals decide such disputes the

9 Constitution requires that civil courts accept their

10 decisions as binding upon them.”

11 So Your Honor, with respect to the -- the Corporation

12 Sole, the Bishop who issued the bylaws and has testified

13 that the Corporation Sole is how the Diocese interacts with

14 the civil law world.  It’s how it does business, it’s -- it

15 is the civil law existence of the Catholic Diocese of

16 Charleston.  The Bishop of Charleston, in his official

17 capacity, has no civil law presence.  It’s an

18 ecclesiastical office that is governed by church law, but

19 it can’t -- it has no capacity to be sued or hailed into

20 Court -- into a civil court.  And because the Bishop has

21 now testified and -- and has said that the Corporation Sole

22 is it, this Court is bound to respect that and to accept it

23 as -- I hesitate to say gospel, but that’s what the Supreme

24 Court tells us.

25 THE COURT:  All righty.  Yes, sir.  Mr. Richter?
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1 MR. RICHTER:  Thank you.

2 THE COURT:  Yes, sir.

3 MR. RICHTER:  Judge, let me quickly address a couple

4 of things just so that you can understand where -- where we

5 stand.  We took, a few days ago, the Bishop’s deposition in

6 part.  We did that with no documents.  We have not been

7 provided one piece of paper pursuant to our extensive,

8 since September of last year, document request. 

9 Interrogatories, all that, we got zero discovery as we

10 stand here today.  Now, that’s number one.

11 THE COURT:  Well, that -- is that where the

12 housekeeping matter is that you discussed, Ms. Ivey, about

13 the discovery, or?

14 MS. IVEY:  I think it’ll be addressed in the motion to

15 compel discovery.

16 MR. RICHTER:  Yes.

17 THE COURT:  Got it.

18 MS. IVEY:  Yeah.

19 MR. RICHTER:  Some of these things we’re trying --

20 we’re going to try to avoid repeating here, this time we

21 stand, something that we’ve got to repeat next time we

22 stand and so forth for the sake of, hopefully, giving -- A)

23 giving you an overview, but B) it’ll shorten the

24 proceedings, I think.

25 THE COURT:  Okay.
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1 MR. RICHTER:  The second thing I would say to Your

2 Honor is we’re going to -- we’re going to display all of

3 this to you.  The -- I -- I hate to stand up and say, (as

4 stated), “The statements are disingenuous that are being

5 made to you,” but the -- but they are.  And we’re going to

6 show you.  Obviously, you’ll make your own conclusion about

7 that.  But you don’t have the right to be Mr. John Brown,

8 but everybody calls me Zeke and not be sued as Zeke.  Now,

9 you can defend however you wish to defend, but you can also

10 be known as Zeke, Mr. John Brown.  That’s fairly widely

11 seen.  Worse than that, you can’t function as Zeke, sign

12 your name on official papers as Zeke and say, (as stated),

13 “I -- you can’t sue me as Zeke.  I don’t exist.”  We’re

14 going to show you all -- all of that.  

15 Now, that’s very preliminary to the points we want to

16 make concerning this summary judgement argument.  I think

17 what makes the most sense is for me to try to take a few

18 minutes of background time, so that you can understand this

19 is a mass of litigation.  And -- and I know you know that

20 there existed a class, for example, but I do think a five

21 (5) minute refresher would be extremely helpful to you in

22 getting through all that we’ve got to cover --

23 THE COURT:  All right.

24 MR. RICHTER:  -- today.  In -- in 2005, I guess, cases

25 were filed by us against the Diocese of Charleston for a
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1 few plaintiffs.  Ultimately, those ended up moved to

2 Dorchester County where -- where, subsequently, a class was

3 sought and certified.  Rationale being that you can -- I

4 don’t mean this the way it sounds, we can get to the Court

5 now that -- that you’re here, but if you just get in line

6 it’s -- it’s taken us from September until very recently to

7 get -- from August until very recently to get to the Court. 

8 That’s not the case in Dorchester County, there was

9 manpower available there.  And we chose to go to that

10 nearest county that we thought we could accomplish that in. 

11 So that’s how we got to Dorchester County.

12 The matter was declared a complex matter and a class

13 was certified.  The case was settled after a very difficult

14 mediation.  And the settlement was -- was significant, it

15 was a twelve (12) million dollar settlement, it was no --

16 no secret about that -- or it’s a twelve (12) million

17 dollar settlement.  The Diocese has never previously been

18 hit in that sort of a way and I -- it was manifest to us

19 that it stuck in their craw.  And it took us a very long

20 time to get the money paid by -- by the Diocese.  It was an

21 intensely contentious proceeding.  Ultimately, that

22 happened.

23 So we appear today to argue to you, without the

24 benefit of any discovery except partially the Bishop,

25 partially the Vicar General, with the benefit of no
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1 documents whatsoever.  The class action, as I say, had

2 maybe a hundred eighty (180) participants in it.  This is -

3 - if -- if you’d allow me just walk through the slides with

4 you it’ll save us a lot of time.

5 MR. DUKES:  And Your Honor, I haven’t seen this

6 before, so I may object to it at -- at one time or another

7 --

8 MR. RICHTER:  Yeah, that --

9 MR. DUKES:  -- if there’s --

10 MR. RICHTER:  This is -- this is simply a visual aid

11 for me to get through the argument in the most efficient

12 way that I know how.  It’s going to unmask the Bishop, the

13 Diocese, and Mr. Dukes.  And you’re going to learn at the

14 end of this you can’t believe anything --

15 MR. DUKES:  I object to that, Your Honor.

16 MR. RICHTER:  -- that comes out of their mouths while

17 their lips are moving.

18 MR. DUKES:  Your Honor, I object to his

19 characterization of my client as dishonest, that is

20 prejudicial to my client.

21 THE COURT:  Let’s just move along.

22 MR. RICHTER:  Thank you.  The Diocese has withheld

23 from us names of known abusing priests.  The Diocese told

24 us in the class matter that there were twenty three (23)

25 abusing priests.  On the last day of March, the Diocese
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1 made a public disclosure of forty one (41) known abuser

2 priests and didn’t disclose the names of eight (8) others

3 who are known abusers.  Now, all that’s acknowledged by the

4 Diocese.  We covered that in the -- in the Bishop’s

5 deposition as well.

6 We -- we also -- why is that important?  Because if we

7 have the files, for example, the personnel files of those

8 people we may learn all kinds of stuff.  We believe the

9 Diocese has engaged in a pattern of conduct.  That’s going

10 to be extraordinarily important as we prove this case out

11 for a number of civil recovery reasons.  But if we can find

12 a witness to the rape of the little boy by a priest who is

13 dead, that’s a really good reason to look at those

14 documents that we’ve asked for the names of the priests,

15 their personnel files, that sort of thing.  We got nothing,

16 not one piece of paper.

17 They’re still withholding the names of victims and

18 abusing priests.  And we have learned of many others that

19 they think we don’t know about.  We have learned -- and the

20 Bishop has now testified, admitting that at least three (3)

21 children in South Carolina have been fathered by priests. 

22 We don’t know their names.  We don’t know the mother’s

23 name.  We did learn that the Diocese knew about it.  People

24 came to the Diocese.  The Diocese got rid of the priest,

25 sent him away, and didn’t even provide a Guardian Ad Litem
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1 for the two (2) baby children who, maybe, still today -- I

2 guess still today, don’t have any idea who they’re father

3 is.

4 MR. DUKES:  I -- I just have to object to this speech,

5 Your Honor.  This has nothing to do with -- with either the

6 motion for partial summary judgement or to the facts of

7 either one of these cases.

8 THE COURT:  I’m going to sustain the objection.  Mr.

9 Richter, I -- trust me, I’ve read and I know the back

10 story.  I know what’s going on.  I certainly understand

11 your frustration.  And let me assure you, we’re -- when we

12 get to the -- the number two (2) that Ms. Ivey indicated

13 was what we’re going to get to next, which is going to be

14 discovery I’m -- I’m going to handle it.  But for right now

15 let’s just stick to the motion for --

16 MR. RICHTER:  Okay.

17 THE COURT:  -- partial summary judgement as to why I

18 should not remove the -- the Bishop of Charleston, as a

19 single individual person, in his official capacity, from

20 the actual complaint.  That’s all I really want to know for

21 right now.

22 MR. RICHTER:  I -- I understand, Your Honor.  Here’s

23 an excerpt from an August 9, 2000 hearing.  I -- this is

24 not today’s business, but I want you to know how long I

25 have utilized my time in developing the sentiment I have
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1 expressed.  I said this in open Court with the Bishop

2 present, all his counsel present, to --

3 MR. DUKES:  And -- and I object to it, Your Honor.  It

4 doesn’t have anything to do with the motion or to this

5 case.  And it’s not sworn testimony, it’s inadmissable in -

6 - in this case.

7 MR. RICHTER:  Judge, I’m not seeking to admit this. 

8 This is my argument on a motion.

9 THE COURT:  All right.  Well, it’s the exact same

10 thing you’ve told me on several different occasions.  Just

11 the shame and guilt, of course, that it’s caused, and --

12 obviously, how horrendous these crimes and offenders are,

13 and how the church itself has -- has been not forthcoming

14 in its handling of these cases.

15 MR. RICHTER:  And that is besmirches the judicial

16 process --

17 THE COURT:  I understand.

18 MR. RICHTER:  -- and that it’s not tolerable.  And

19 that’s the point that I’m -- that I’ coming to.

20 THE COURT:  All right.  Well, then I am going to take

21 that into consideration in, again, our second prong, which

22 is the discovery phase.

23 MR. RICHTER:  Okay.

24 THE COURT:  All right.  But for now, let’s move on to

25 the motion for summary partial judgement as to why I
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1 shouldn’t remove the -- the Bishop of Charleston.

2 MR. RICHTER:  These are statements we -- we’ve noted

3 two (2) cases.  Two (2) are really traveling in pandum.  I

4 -- you don’t -- I don’t think it may --

5 MR. DUKES:  I can’t see.

6 MR. RICHTER:  I don’t really care which one comes

7 first or second.  Anyway, we don’t need to repeat it twice,

8 obviously.  So these are the two (2) cases.  Let’s go.  

9 This is the motion for partial summary judgement. 

10 That’s what’s just been argued to you.  As to the Bishop --

11 MR. DUKES:  Your Honor --

12 MR. RICHTER:  -- of --

13 MR. DUKES:  Your Honor, I can’t see the TV screen.  If

14 Mr. Richter -- or I’ll -- I’ll either -- I’ll come up.

15 THE COURT:  Come on up.

16 MR. RICHTER:  That’s fine with me.

17 THE COURT:  Whatever is convenient for you.

18 MR. RICHTER:  This is a motion for partial summary

19 judgement as to, quote, (as read), “The Bishop of the

20 Diocese of Charleston, in his official capacity.”  That

21 language is important.  This is Mr. Dukes’ statements.  Go

22 forward.  Now, I want to do number one.  Go back one.  He

23 says the defendant styled, (as read), “Bishop of the

24 Diocese of Charleston, in his official capacity, is not a

25 real party in interest and is not a proper defendant.” 
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1 That’s what he just argued to you.  Go.

2 (As read), “The amorphous,” he says, quote, “Bishop of

3 the Diocese of Charleston, in his official capacity, does

4 not have the capacity to be sued.”  Go on.  (As read), “The

5 Corporation Sole is the only proper party and the only

6 proper party with the capacity to be sued.”  And I take it,

7 also, to sue.  Go ahead.

8 Here are some other suits that, I think, will catch

9 your attention.  This a 1904 -- I’m sorry, 2004 case,

10 Charleston County.  Bishop of -- suing the Bishop -- the

11 Diocese of Charleston and the Bishop of the Diocese of

12 Charleston, in his official capacity.  This is the

13 complaint -- piece of the complaint that was filed August

14 30th of 2004 by a lawyer named Gregg Meyers in town.  This

15 is the answer in that case (indicating).  The same caption,

16 it’s an answer.  Go -- go forward one.  And it says, the

17 answer, (as read), “The defendant, the Diocese of

18 Charleston, and the Bishop of the Diocese of Charleston, in

19 his official capacity, hereinafter referred to as, quote,

20 “Defendant,” answering the complaint of the plaintiff

21 alleges as follows.”  Now, the Bishop, in his official

22 capacity, is alleging -- he’s defending.  He’s alleging

23 things.  That’s signed by Peter Shahid, the then general

24 counsel for the Diocese.  And that’s dated November 25th of

25 2004 -- 29th, I think it is, 2004.  Go ahead.
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1 Here’s another case from ‘09.  We’re not showing you

2 every case.  I’m just -- these are illustrative purposes. 

3 Same thing, (as read), “John Doe” -- another John Doe,

4 there are a bunch of John Doe’s -- “sues the Bishop of

5 Charleston, Corporation Sole, and the Bishop of the Diocese

6 of Charleston, in his official capacity.”  This is a second

7 amended complaint from March 22nd of 2010.  The case was

8 filed in ‘09, as you can see.  Again, the same lawyer filed

9 this one, Gregg Meyers.  And here is the answer to the

10 second amended complaint filed May 13 of 2014.  So we know

11 what they were doing in 2004 and ‘5.  Now, we’re all the

12 way up to ‘14, a nine (9) year jump.  (As read), “The

13 Defendants, Bishop of Charleston, Corporation Sole, and the

14 Bishop of Charleston, in his official capacity, hereinafter

15 referred to as the Diocese, or the defendants, answer the

16 amended complaint and state as follows.”  Signed by the

17 Diocese, in-house counsel -- not in-house counsel, chief

18 legal counsel at that time, A. Peter Shahid.  And that was

19 May 13th of 2014.

20 Here are a bunch of cases.  Peter Shahid -- I don’t

21 want to say got canned.  He got -- he’s no longer the

22 general counsel for the Diocese.  Mr. Dukes informed me on

23 the first day, just as a matter of interest, that the Peter

24 Shahid ATM machine was now --

25 MR. DUKES:  I object, Your Honor.
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1 MR. RICHTER:  -- closed.  

2 MR. RICHTER:  They don’t deny it, but he objects to

3 it.  Okay.  That’s fine.

4 Here’s what Mr. Dukes, who stood up before you and

5 represented that that it doesn’t exist -- the Bishop, in

6 his official capacity, doesn’t exist.  Here is a case --

7 well, here’s several cases.  Let’s just run through them

8 all.  Again, (as read), “Bishop of Charleston, Diocese of

9 Charleston, in his official capacity.”  Go -- go forward. 

10 And then on -- on June 17; is that the date of the first

11 case?

12 MS. IVEY:  This -- this --

13 MS. HEGLER:  It’s a motion.

14 MS. IVEY:  This is a motion filed on June 26th of ‘17.

15 MR. RICHTER:  Okay.  And we -- here we’ve skipped --

16 we’ve gone from ‘9, in the first case there (indicating),

17 to 2017, June 26th of ‘17 in another case, not in -- not in

18 this case.  Go ahead.

19 (As read), “Diocese defendants omnibus motion for

20 summary judgement.”  The defendants, who?  (As read),

21 “Robert Guglielmone, the Bishop of Charleston, in his

22 official capacity.”  That’s the same fellow that you were

23 told had no standing to sue, to be sued, and I assume to

24 sue.  Let’s -- let’s go forward.  That’s signed by Richard

25 Dukes who represented to one Court that the Bishop, in his
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1 official capacity, says this -- and to this Court,

2 represented that the Bishop, in his official, capacity

3 doesn’t exist.  Let’s go forward.  Peter Shahid also signed

4 that complaint.  How do they sign it, in what capacity? 

5 Attorneys for, whom?  The Bishop of Charleston, in his

6 official capacity, among others and there are a number of

7 defendants.  Go forward.  And that’s June 26th of ‘17. 

8 Now, that’s the Bishop defending and fending off claims

9 made against him in his official capacity.

10 Now, here we’d like to call your attention to the

11 issue of the Bishop of the Diocese of Charleston, in his

12 official capacity, as a plaintiff, not a defendant.  Out of

13 this case they got, I think, eight hundred and ninety

14 thousand dollars ($890,000.00).

15 MR. DUKES:  Again, I object, Your Honor to the

16 testimony about the results of that -- the insurance case.

17 THE COURT:  Okay.  And it has no bearing, so I’ll

18 sustain the objection.

19 MR. RICHTER:  Go ahead.  This is filed February 27 of

20 ‘14.  Coverage issues, obviously, from the class action. 

21 The coverage was denied, almost uniformly, in the class

22 action.  The Diocese borrowed seven (7) million plus five

23 (5) million --

24 MR. DUKES:  I object, Your Honor.

25 MR. RICHTER:  Judge, this is just background material
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1 so you can understand what we’re talking about.

2 THE COURT:  Okay.

3 MR. RICHTER:  I don’t -- I don’t offer it -- that --

4 whether they’ve borrowed from AmerBank or Wells Fargo to

5 prove a thing except that it happened.  They didn’t have

6 the money, so they needed to sue the carriers, which they

7 did.  And the Bishop, in his official capacity, as you can

8 see, is a plaintiff.  Let’s go forward.

9 It’s a complaint, (as read), “Plaintiff, the Bishop of

10 the Diocese of Charleston,” in what?  (As read), “In his

11 official capacity, is an individual and resident of

12 Charleston County, South Carolina.  And as the Bishop of

13 the Roman Catholic Diocese -- Catholic Church in

14 Charleston, South Carolina.”  Go.  That was signed by Peter

15 Shahid, again, who at that time was their general counsel,

16 and Mr. Kefalos, and Oana D. Johnson, attorneys for the

17 plaintiff.  And that’s dated February the 24th of ‘14.  The

18 whole point of that, of course, is you’re seeing him

19 defend.  You’re seeing him make assertions.  Now, you see

20 him act as a plaintiff to seek to recover, again, in the

21 name that we sued him in.  Go forward.

22 That’s not all he’s done.  Limited -- this limited

23 warranty deed, I won’t dwell on it.  Just for the purpose

24 of showing that -- (as read), “Whereas the property was

25 acquired by Bishop Unterkoefler in his capacity as the
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1 Bishop of Charleston and” -- whereas Bishop Guglielmone

2 currently serving as the Bishop of Charleston, being

3 successor to the most Reverend Unterkoefler -- (as read),

4 “has authority to execute his deed for the purpose of

5 conveying the property to the grantee herein.”  He does, of

6 course, do that.  He signs it as a grantor, the motion. 

7 (As read), “Reverend Robert E. Guglielmone as successor” --

8 back up one -- “as successor Bishop of Charleston.”  Let’s

9 -- let’s go forward.

10 There are -- we have more of these things.  We don’t

11 need to go through a bunch of them.  This one is old --

12 even before that.  This probably was acquired by Bishop

13 Russell, who would have been a long time ago, maybe 1950 or

14 so.  Now -- well here’s a date on it.  Well, the -- this

15 act remains as 18 --

16 THE COURT:  Well, let me ask Mr. Dukes this.  Mr.

17 Dukes, he’s obviously laying out a fair amount of a

18 pattern, a course of (as stated), “This is the way that the

19 church itself is normally sued in its official capacity,

20 defends in its official capacity.  And of course,

21 obviously, has also brought actions in its official

22 capacity.”  So what prejudice is it to your client to stay

23 in it?

24 MR. DUKES:  Your Honor --

25 THE COURT:  Or why are you attempting now to take him
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1 out when it seems as though previous attorneys who

2 represented the church, and obviously the church itself,

3 has had no issue with it?

4 MR. DUKES:  All I can say is I’ve been hired --

5 lawyers in the past may not have thought about it or looked

6 to canon law.  I can’t explain it.  I’ve explained to the

7 Court, and shown under our bylaws, under canon law, and

8 under the Bishop’s determination, the Corporation Sole is

9 the proper party. 

10 THE COURT:  Okay.  It’s named?

11 MR. DUKES:  Yes, sir.

12 THE COURT:  I understand.  So, I guess, the question

13 then begs --

14 MR. DUKES:  Well, let me ask you this, Judge.

15 THE COURT:  Okay.

16 MR. DUKES:  Say we go to a jury trial and -- and we

17 get to hand out the verdict form.  Is that going to have

18 two (2) lines: Do you find the Corporation Sole liable?  Do

19 you find the Bishop of Charleston liable?

20 THE COURT:  Are you -- are they going to allege that

21 the Bishop of Charleston did something, in his official

22 capacity, solely and individually?  Meaning that he -- he

23 touched some of these children or he did something?

24 MR. RICHTER:  He covered up --

25 MR. DUKES:  They certainly --
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1 MR. RICHTER:  -- is what we’re going to allege.

2 THE COURT:  Sir?

3 MR. RICHTER:  He covered up the abuse.

4 THE COURT:  Then, yes.

5 MR. DUKES:  Not this bishop.

6 THE COURT:  Well, I’m just saying, then that’s the

7 argument that you make at trial.

8 MR. DUKES:  Your Honor, the First Amendment prohibits

9 you from second-guessing what the ecclesiastical authority

10 of the Diocese has said -- has determined.  What their

11 prior -- what the prior dealings were, the general counsel

12 now is trying to clean that up.  Some of the property

13 conveyances were done in odd ways and as she finds them she

14 cleans them up.  On the lawsuit side, I’m cleaning up that

15 mess.  I have finally convinced Gregg Meyers to -- to stop

16 suing the Diocese like that.  This is a part of that

17 process.

18 THE COURT:  Okay.

19 MR. DUKES:  In Federal Court, Judge Norton granted

20 this motion almost exactly the same.  He -- Mr. Meyers sued

21 Bishop Guglielmone, in his official capacity, and Bishop

22 Unterkoefler, in his official capacity.  Judge Norton had

23 no problem granting that motion.

24 THE COURT:  Okay.

25 MR. RICHTER:  There’S a little more to it than that,
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1 Judge.  This is Richard Dukes’ signature, an officer of

2 this Court today.  He was an officer of the Court on June

3 26th of ‘17 when he signed this document suing --

4 defending, I guess.  

5 MS. IVEY:  Defending.

6 MR. RICHTER:  Defending?

7 MR. DUKES:  I was defending.  And notice, Your Honor,

8 it names Bishop Guglielmone, in his official capacity, as

9 if Bishop Guglielmone had done something wrong and

10 Monsignor Laughlin, in his official capacity, as if

11 Monsignor Laughlin had done something wrong.  That isn’t

12 the case here.  And even if it were, the allegations in

13 John Doe’s -- Richard Roe’s case here took place in 1956. 

14 Bishop Guglielmone was seven (7) years old.  There is no

15 way they could stay a cause of action against Bishop

16 Guglielmone and suing the -- the Office of the Bishop of

17 Charleston, in his official capacity, is inappropriate.

18 THE COURT:  Okay.

19 MR. RICHTER:  Lots of things wrong with what he just

20 said.  I’ll be glad to go through each one and I’d be glad

21 to prove to whatever extent in this argument you want to

22 see something hard.  I’m telling you that, as I understand

23 the law of South Carolina -- and certainly as I understand

24 the ethical considerations -- a lawyer can’t stand before

25 you today and say the Bishop doesn’t exist, he’s not
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1 capable of being sued, not capable of suing.  Come back

2 tomorrow and say, (as stated), “Well, the Bishop who I told

3 you yesterday is not capable of being sued or suing has

4 filed this suit today and is going forward.”  That’s --

5 that’s what you’ve seen, if it’s -- I don’t want to belabor

6 the point.  You understand my point, I’m certain, and I

7 don’t need to belabor it.  Let’s go forward, quickly.

8 Now, I will tell you one more thing.  I hate the way

9 that it sounds, Judge.  I apologize for the way it sounds. 

10 I don’t know how to call it anything else.  I have been

11 through this.  We’ve had suits as -- well, going back a

12 good number of years with this Diocese -- with other

13 Diocese around as well, but with this Diocese here in South

14 Carolina.  What I want to say, and I hate to say it, is

15 that these people use every opportunity to mislead you,

16 mislead whoever the Court is, and --

17 MR. DUKES:  And Your Honor, I object to this.  This is

18 borderline sanctionable conduct by Mr. Richter.

19 THE COURT:  All right.  Guys, I didn’t want to have to

20 get into it, but I -- I am not -- I am here to hear about

21 the legal merits of these motions here today.  If y’all

22 want to complain about all the churches and all the things

23 they’ve done, obviously, you’ve already indicated that to

24 me before.  I’ve read everything that you wanted me to

25 read.  Let’s just stick with the legal findings that we
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1 need to determine here today and the legal issues that I

2 need to make a finding on here today.

3 Mr. Richter, your position as to the church is noted. 

4 I am --

5 MR. RICHTER:  Okay.  Thank you.

6 THE COURT:  -- certainly fully --

7 MR. RICHTER:  Thank you.

8 THE COURT:  -- aware of how -- what you feel about

9 them, but I want to try to get through these motions so we

10 can get this case moving.

11 MR. RICHTER:  The point I was coming to, Judge, is

12 that what you haven’t heard why they want this individual,

13 the Bishop, in his official capacity, out is because of the

14 limitation of liability for injury or death caused by

15 employees of charitable organizations.  This statute

16 requires that an individual be named.  In one case, Father

17 Hopgood is a notorious abuser, he’s dead and gone.  The

18 other case, two (2) schoolteachers employed by the Diocese

19 were -- were perpetrators, and they are dead and gone, both

20 of them.  But the -- so in terms of who do we have to name

21 as a live person?  The answer is somebody.  That person we

22 chose as the Bishop.  And I’ll be glad to hand the statute

23 up.

24 THE COURT:  Yeah.  Please, do.  Put it on the record. 

25 She’s keeping notes and so --
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1 MR. RICHTER:  Oh, okay.

2 THE COURT:  -- we have to just know what statute

3 number you’re referencing.  

4 MR. RICHTER:  You want me to mark it?

5 THE COURT:  You can mark it as a Court’s Exhibit if

6 you want, please.

7 MR. RICHTER:  That’s fine.  Thank you.

8 (WHEREUPON, the Code of Laws was introduced and

9 received into evidence as Plaintiff’s Exhibit Number 1.)

10 THE COURT:  And, Madam Court Reporter, if you’ll hand

11 it up here so I can take a look at it, please.

12 THE COURT REPORTER:  (Complies.)

13 MR. RICHTER:  All right.  Let’s go forward.  What is

14 this?

15 THE COURT:  Thank you, ma’am.

16 THE COURT REPORTER:  Yes, sir.

17 MR. RICHTER:  This is the actual settlement and

18 arbitration agreement from the class action.

19 MR. DUKES:  I object, Your Honor.  That -- that

20 settlement agreement is confidential, it’s not supposed --

21 THE COURT:  Well, if it’s confidential I don’t want to

22 see it.

23 MS. IVEY:  It’s his Exhibit A, Your Honor.  It’s

24 attached --

25 MR. RICHTER:  It’s -- he attached it to his pleading -
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1 -

2 THE COURT:  Oh.  Oh, I --

3 MR. RICHTER:  -- and filed it with this Court.

4 THE COURT:  Well, then I’ve already seen it.

5 MR. RICHTER:  Yeah.  And that’s the duplicity --

6 MR. DUKES:  I apologize --

7 MR. RICHTER:  -- that I was cautioning you about.

8 MR. DUKES:  -- Your Honor.  And I jumped too soon.

9 THE COURT:  Okay.  That’s fine.  I was about --

10 because I read everything y’all had sent me, but y’all are

11 extracting it from what I looked at.  So yeah, if -- I’ve

12 seen it.

13 MR. RICHTER:  He -- he put it in the record.

14 THE COURT:  I -- I saw it.

15 MR. RICHTER:  We’ll go -- go to the -- this is the

16 caption page, which shows the same thing about who the

17 parties are, (as read), “Bishop of the Diocese of

18 Charleston, in his official capacity.”  Then go on to the

19 signature part.  And it’s signed by the most reverend

20 Robert J. Baker, the Bishop of Charleston, in his official

21 capacity.  There it is (indicating).  Let’s go on.

22 The Diocesan Defendants think they can just have it

23 however they want it, both ways, anyway.  Here’s what has

24 happened in this case.  On August the 24th we initiated the

25 case, filed the summons and complaint in -- August 24th of
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1 last year.

2 THE COURT:  Let me stop you right there.  Are we

3 moving onto discovery issues?  No, we’re still on --

4 MS. IVEY:  This was all the times that the Diocese

5 answered for both --

6 MR. RICHTER:  And --

7 MS. IVEY:  -- defendants without raising an issue.

8 THE COURT:  Okay.  That’s what I just wanted --

9 MR. RICHTER:  And as to the name -- and this will just

10 take a minute.  On -- so they -- we filed then.  The next

11 month, September the 10th, the Diocese filed by the

12 defendants including, (as read), “And the Bishop of the

13 Diocese of Charleston, in his official capacity.”  Go on.

14 In November, the following month, we propounded

15 interrogatories, request for production, and request for

16 admission on the Bishop.  Go on.  The next day we received

17 a motion to stay discovery filed by the Diocese of

18 Charleston, a Corporation Sole, and the Bishop of the

19 Diocese of Charleston, in his official capacity.  Go

20 forward.  In March of the following year -- in ‘19, this

21 year -- a motion for protective order was filed by the

22 Bishop of Charleston here (indicating) and -- as you can

23 see at the end, (as read), “And the Bishop of the Diocese

24 of Charleston, in his official capacity.”  Go ahead. 

25 That’s March of ‘19.  
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1 March of ‘19 they also -- March -- the same day they

2 filed an answer.  And if you look at the last of the entry,

3 (as read), “And the Bishop of the Diocese of Charleston, in

4 his official capacity.”  Go.  On March the 29th they filed

5 a motion for partial summary judgement as to the Bishop of

6 the Diocese of Charleston filed by -- claimed -- and that

7 this is the motion, actually, that we’re dealing with now. 

8 Go ahead.  It took seven (7) months and four (4) filings by

9 the defendants before raising any issue about the Bishop of

10 the Diocese of Charleston, in his official capacity.  We

11 think they’re barred having done all that.  That’s just an

12 additional point that we wanted to make, Your Honor.

13 Now, here is an example, Your Honor, of just how crazy

14 all of this is.  This is the defendant’s motion to

15 disqualify.  We’re not arguing this now.  They seek to

16 disqualify Lawrence E. Richter and Richter Law Firm.  I’m

17 not Lawrence E. Richter.  I’m Lawrence E. Richter, Jr.  My

18 father’s been dead and gone for a few years now.  (As

19 read), “We move to” -- go back.  (As read), “We move to

20 disqualify plaintiff’s counsel, Lawrence E. Richter, and

21 the Richter Law Firm, LLC.”  That’s not my law firm.  Go

22 forward.  Here is the Richter Law Firm, PA.  There is no

23 Richter Law Firm, LLC with the Secretary of State in South

24 Carolina, there is no such entity.  The Richter Law Firm,

25 PA does exist and it is the firm of my cousin, Ronald L.
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1 Richter, Jr.  Go forward.  This is the Secretary of State

2 for our law firm, the Richter Firm, LLC, agent me.  

3 Now, I -- I know how silly this seems, but the fact is

4 they’re making this big hullabaloo, we know, for delay

5 purposes and to avoid accountability, ultimately.  And they

6 have sought relief that they don’t even -- that they have

7 no claim to.  I don’t know.  My cousin’s law firm is not

8 involved in any way here and I’m not my father.  That’s how

9 silly this all is.  So we can say, and do say to you, this

10 ought to be summarily disposed of because they have done

11 the thing they accuse us of doing, using the wrong name. 

12 But we use the same name that they used in all the

13 litigation that you saw.  And now, I’m telling you, they

14 have used the wrong names.  They don’t have any right to be

15 here.  Is that the end of it?

16 MS. IVEY:  Yes.

17 MR. RICHTER:  Yeah.  Thank you, Judge.

18 THE COURT:  All righty.  All righty.  I want to go

19 through these and I’ll make my rulings, if I’m going to

20 make them today, on what I can dispose of.  So let’s go to

21 the next issue, which is -- who has the motion for the

22 discovery?

23 MR. DUKES:  Your Honor, could we take a real quick

24 break?

25 THE COURT:  Absolutely.  
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1 MR. DUKES:  Thank you.

2 THE COURT:  Sure.  We’ll just take a five (5) minute

3 break, give everybody a chance to get their stuff together.

4

5 (OFF THE RECORD BREAK FROM 1:21 P.M. TO 1:26 P.M.)

6

7 THE COURT:  Okay.  All right.  So the next thing we

8 have is the plaintiff’s motion to compel; is that correct?

9 MS. IVEY:  That’s correct, Your Honor.

10 THE COURT:  All righty.  Do y’all have a copy of the -

11 - or can you pull it back up?  

12 THE ADMINISTRATIVE ASSISTANT:  Uh-huh.

13 THE COURT:  No, the -- what you -- where you just were

14 before.  Plus, I want to see the scheduling order on this

15 side.

16 THE ADMINISTRATIVE ASSISTANT:  Oh.

17 THE COURT:  Okay.  

18 MS. IVEY:  We’ve got a printed copy if it would help -

19 -

20 THE COURT:  Yeah, if I could --

21 MS. IVEY:  -- her.

22 THE COURT:  Let me see that, please.  She has to keep

23 pulling everything up, by --

24 MS. IVEY:  It’s okay.

25 THE COURT:  -- electronically, so it gets --
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1 MS. IVEY:  So Doe is first and then Roe is second.

2 THE COURT:  All right.

3 MS. IVEY:  And they’re just thirty (30) days off --

4 THE COURT:  All right.  

5 MS. IVEY:  -- from each other.

6 THE COURT:  Okay.  All right.

7 MR. RICHTER:  We’ve got these nice notebooks for each

8 of our motions, Judge, if you need to --

9 THE COURT:  No.  I’m okay.  I just wanted to --

10 MR. RICHTER:  -- me to hand it up.

11 THE COURT:  As we were going to get through this

12 discovery I wanted to make sure I had the orders in front

13 of me.

14 MR. RICHTER:  Somehow I thought you were okay.

15 THE COURT:  Okay.  All right.  So this is the

16 plaintiff’s motion to compel.  Who’s doing that one?

17 MS. IVEY:  Go ahead --

18 MR. RICHTER:  All right.

19 MS. IVEY:  -- Mr. Richter.

20 MR. RICHTER:  I’d like to similarly walk through this

21 PowerPoint, this one again.  One (1) case, two (2) case,

22 both cases.

23 THE COURT:  Okay.

24 MR. RICHTER:  We seek to compel.  Here is our first

25 set of interrogatories to the defendant, the Bishop of
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1 Charleston, in his official capacity, served September the

2 5th of 2018.  Now, go -- go ahead.  The next popup.

3 MS. HEGLER:  That’s it on this --

4 MR. RICHTER:  Let’s go to the next one.  This is the

5 response of Mr. Dukes in this matter improperly named

6 defendant in the Diocese -- the Bishop of the Diocese of

7 Charleston, in his official capacity.  He objects to the

8 plaintiff’s first set of interrogatories across the board. 

9 He says that the Bishop of the Diocese of Charleston, in

10 his official capacity, is not a real party and interest

11 under Rule 17 of the South Carolina Rules of Civil

12 Procedure and lacks the capacity to be sued.  We’ve been --

13 again, I’m not going to go through all of that, but we’ve

14 been through this.  (As read), “As such the interrogatories

15 directed to an improperly named and nonexistent party are

16 not proper and cannot be responded to under oath or

17 otherwise.”  Go forward.  That’s April the 2nd of 2019, two

18 hundred and nine (209) days after the date of service of

19 our discovery upon them.  Signed by Richard Dukes.  This is

20 -- among the interrogatories that we asked were the

21 standard interrogatories.  One of which is number seven

22 (7).  

23 Now, where interrogatories -- I don’t know if you’ve

24 touched this, Judge, but where -- where rules of court come

25 from is that they’re propounded by the Supreme Court. 
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1 They’ll often start with a committee or some interest

2 group, go through the bar, be recommended it to the Supreme

3 Court.  The Supreme Court will then deal with that and it

4 will have hearings, if necessary, whatever.  And then

5 promulgate a rule that they think -- a rule is appropriate

6 -- or changed a rule, if they changed a rule as

7 appropriate.  And then -- so the Judicial Branch has now

8 signed off on the propriety of it.  Then it is sent to the

9 Legislature where it must stay for legislative approval, or

10 wait for ninety (90) days and it becomes a rule by the

11 ninety (90) -- what we call the Ninety (90) Day Rule, but

12 it becomes a rule of Court.  My point is the bar

13 promulgates them.  I don’t promulgate them.  The Supreme

14 Court writes it, approves it, and sends it to the

15 Legislature.  Two (2) branches of government have signed

16 off on the propriety of an interrogatory, such as number

17 seven (7), just one (1)of the standard interrogatories. 

18 (As read), “If the defendant’s name herein was improperly

19 identified, give proper identification and state whether

20 counsel will accept service of an amended summons and

21 pleading reflecting the correct identification.”

22 MR. DUKES:  Your Honor, my recollection is that is a

23 standard interrogatory in Federal Court, but not in a State

24 Court.

25 MS. IVEY:  What are the rules?
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1 MR. RICHTER:  I don’t know.  I have the rule book here

2 and we can look it up.  I think it’s standard, if it’s not

3 standard it’s inoffensive and efficient.  That’s what it’s

4 designed to be here.  

5 Let’s go -- if you don’t mind, let me go on, cover

6 some more ground.  (As read), “Please, list each person

7 incardinated and/or ordained by the Diocese from 1950 to

8 the date, and the dates and locations of their

9 assignments.”  This will identify witnesses, not only

10 priests themselves, but persons, perhaps involved with the

11 offending priests, that we need -- or as we have learned,

12 not in this Diocese -- we haven’t uncovered this

13 documentation yet, but in other lawsuits not involving this

14 Diocese, we have learned that the Bishop himself in other

15 litigation has literally --

16 MR. DUKES:  Again, I’m going to object to Mr.

17 Richter’s testimony.

18 MR. RICHTER:  I’m not testifying, Judge.  I’m arguing

19 to try to illustrate to you why this kind of thing needs to

20 be propounded in this realm of priest abuse cases.

21 THE COURT:  All right.  I’m going to overrule it.

22 MR. RICHTER:  The Bishop -- again, not in this

23 litigation, in other litigation, another state -- literally

24 sat down with a horribly offending priest who just died in

25 prison and coordinated the statement to be read in the
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1 parishes saying that this priest was because of health

2 reasons going to have to take a leave of absence and be

3 gone.  That’s not why.  They sent him out of state avoiding

4 -- in that instance, avoiding the police who literally came

5 to the Diocese door and called the Bishop.  And the Bishop

6 hid the priest, coordinated a false statement to the

7 parishioners and sent the priest to Maryland where we first

8 found him before this -- this event happened.  In prison in

9 Maryland for ten (10) years for abusing two (2) children up

10 there, but they made him a priest in the Diocese of

11 Savannah, in any event.

12 So I don’t know whether this Bishop sat down and

13 dummied up a statement to parishoners.  I know this, our

14 Diocese has taken into our Diocese known child abusers and

15 didn’t disclose it to those who may -- you may not want to

16 send your child to a school in the parish where there is a

17 known child abuser.  I think you’ve got a right to know

18 that, personally, but that’s not the point.  I’m just

19 saying this is a legitimate kind of inquiry that we made. 

20 This is no wild, crazy expedition to find a safari or

21 something.  Let’s go forward, if we have to do some more.

22 The names of all persons incardinated, excardinated,

23 or laicized by the defendant, the Diocese, who have been

24 accused of sexually abusing minors.  No answer.  They now

25 have named forty one (41), as I said, reserving eight (8)
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1 names unnamed and we know of others, but that’s another

2 story for another day.

3 MR. DUKES:  And -- and in open Court I will say that

4 if Mr. Richter has information about other priests who are

5 not on the list of credibly accused priests the Diocese

6 believes it is his responsibility to victims to provide

7 that information to the Victim’s Assistant Coordinator so

8 that they can provide counseling to these victims.

9 MR. RICHTER:  I’ll be glad to respond to that,

10 although I’m not -- I don’t think -- required to.  I prefer

11 to catch the Bishop in a lie live before the jury -- and

12 they’re going to be several of them -- and that’s going to

13 be one.

14 (As read), “Please, list the names of all persons who

15 have been employed or presently are employed by the Diocese

16 who have been accused of sexually abusing minors.”  Priests

17 on the one hand, persons employed by the Diocese, on the

18 other hand, all accused of sexual abuse of minors.  Go

19 ahead.  (As read), “Please, list the names of all priests,

20 officials, or employees of the Diocese against whom an

21 accusation of sexual abuse against a minor was determined

22 by the defendant and/or the Diocese to be credible.”

23 THE COURT:  Let me stop you there.  I don’t find any

24 of this information -- and these motions to compel,

25 obviously, the -- the response is it’s too voluminous or
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1 it’s -- you know, take too long, or too expensive, or

2 whatever the case may be.  These questions seem fine.  They

3 don’t seem like they’re overly broad or -- and again, they

4 just seem fairly standard for moving the case along.  My

5 question is what are the responses to these questions apart

6 from forty one (41) was one that was indicated.  You said

7 that you -- you know of eight (8) more, but what are the

8 responses to these questions that you are asking?

9 MR. RICHTER:  Yeah.  No, the Diocese knows of eight

10 (8) more.

11 THE COURT:  Eight (8) more?

12 MR. RICTHER:  They haven’t give us any -- given us any

13 responses whatsoever to these.  In the class action they

14 told us back then -- 2005, 2007, that time frame -- that

15 there were twenty three (23) abusing priests --

16 THE COURT:  Well, no.  My question is so when you

17 submitted your first set of interrogatories September 5th

18 of 2018, they responded in April, two hundred and nine

19 (209) days and what -- did they respond to each, and

20 separate, and individual --

21 MR. RICHTER:  No.

22 THE COURT:  -- one of these?

23 MR. RICHTER:  No.

24 THE COURT:  What was their response?

25 MR. RICHTER:  Their response was, (as stated), “We
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1 object to all the interrogatories.”

2 THE COURT:  Okay.  That’s what I wanted to know. 

3 You’re just outlining, (as stated), “These are just simple

4 interrogatories, give us the answers.”  And all they said

5 was, (as stated), “We object.”  Okay.

6 MR. RICHTER:  I’ll back up --

7 MR. DUKES:  Because the Bishop of Charleston --

8 MR. RICHTER:  -- my argument that --

9 MR. DUKES:  -- is not a proper --

10 MR. RICHTER:  -- the Diocese wants it whatever way it

11 wants it.  It can’t --

12 THE COURT:  Okay.

13 MR. RICHTER:  -- just say --

14 THE COURT:  Okay.

15 MR. RICHTER:  -- that we object and --

16 MR. DUKES:  And --

17 MR. RICHTER:  -- that’s the end of that.

18 MR. DUKES:  And Your Honor, Mr. Richter is making a

19 big deal about the number of days.  We filed a motion to

20 dismiss on charitable immunity grounds.  Filed a motion to

21 stay discovery until the ruling on the motion to dismiss on

22 -- on charitable immunity was ruled on.  Judge Brown

23 granted that relief and said, (as stated), “The discovery

24 is stayed until thirty (30) days after the ruling on the

25 motion to dispense.”  He granted the -- he denied the
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1 motion to dismiss at the end of February and we responded

2 thirty (30) days later by objecting to the discovery.

3 THE COURT:  Okay.  So he ruled in February, waited

4 thirty (30) days to March, and you objected in April?

5 MR. DUKES:  Yes, Your Honor.  It was -- I can’t

6 remember the exact math of it, but it was --

7 THE COURT:  It doesn’t matter.  I was just -- 

8 MR. DUKES:  -- it was --

9 THE COURT:  I understand what you’re saying.  I mean -

10 - and I appreciate you -- you informing me of that.  

11 All right.  Mr. Richter, go ahead.  I don’t need to

12 see all the interrogatories --

13 MR. RICHTER:  That -- that’s fine.

14 THE COURT:  -- I -- I’ve read them.

15 MR. RICHTER:  Then if you -- if you’ll just let Ms.

16 Ivey make a couple of comments --

17 THE COURT:  Absolutely.

18 MR. RICHTER:  -- about a legal matter.

19 MS. IVEY:  Sure.  And Your Honor, I think I can -- I

20 know the Court certainly doesn’t want to be bogged down in

21 the minutia here.  I think the motion to compel, pretty

22 painstakingly, walks through every motion and the

23 responses.  And Mr. Dukes, please, correct me if I’m wrong,

24 but as a very broad summary we’ve issued written discovery. 

25 The first round of written discovery was issued solely to
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1 the Bishop, in his official capacity --

2 MR. DUKES:  That’s correct.

3 MS. IVEY:  -- correct?  That was back, at least in one

4 of the cases -- I believe it was Doe -- September 4th of

5 2018.  We issued written discovery.  The Diocese had made -

6 - has made, what I -- what I amount to, three (3) different

7 arguments with respect to discovery.  

8 So the first argument was that they had a pre-answer

9 motion to dismiss pending.  And while it’s not provided in

10 the rules, we all know as a practical matter, a lot of

11 times those motions to stay are granted.  And it was in

12 this case.  So when Judge Brown denied their pre-anser

13 motion to dismiss they now had twenty (20) or thirty (30) -

14 -

15 MR. RICHTER:  Thirty (30) days.

16 MS. IVEY:  -- days to provide responses.  And the

17 secondary position that the Diocese took with respect to

18 the Bishop, the discovery propounded on the Bishop, was

19 that he was not a proper party and they sought a protective

20 order based on the pendency of the motion for partial

21 summary judgement that we just addressed.  So we have

22 received no kind of response but for the motion for a

23 protective order, which has not been denied or granted to

24 date.  So we have not received any responses as to the

25 written discovery.  It was interrogatories, requests for
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1 production and request for admissions that were served on

2 the Bishop the -- at the outset of both of these cases.

3 MR. DUKES:  And -- and Your Honor, again, Bishop

4 Guglielmone, the Bishop, is not named in this lawsuit.  It

5 is at -- an office is named as the party, defendant, an

6 ecclesiastical office.  And I go back into my argument on

7 summary judgement, that doesn’t exist in civil law.  That

8 was our point.  They’ve never served these interrogatories

9 on the Corporation Sole.

10 MS. IVEY:  Okay.  Just to give you kind of a -- where

11 this goes, though, then we try to take the deposition of

12 the Bishop.  So they’re -- they’re very staunch in this

13 argument that the Bishop and the way we’ve characterized

14 his capacity is not proper.  So then we issue a subpoena

15 duces tecum for the Bishop, who -- you know, evidently

16 can’t be a party and isn’t a party, to produce an advance

17 of his deposition documents.  

18 MR. DUKES:  I -- I don’t believe you --

19 MS. IVEY:  We noticed him the first time and then we

20 changed it to a subpoena.

21 MR. DUKES:  Okay.  No, I -- but I don’t believe you

22 had a document subpoenaed to the Bishop, to Bishop

23 Guiglielmone.  I don’t believe --

24 MS. IVEY:  Okay.

25 MR. DUKES:  That was to Monsignor Drowes.
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1 MS. IVEY:  Okay.  In any event, we got a response back

2 in relation to these depos that we can’t do what we want to

3 do because he’s a party.  I think it was because we

4 subpoenaed him and you said we needed to notice him --

5 MR. RICHTER:  Yeah.  Yeah, that’s right.

6 MS. IVEY:  -- because he’s a party.

7 MR. DUKES:  No, what --

8 MS. IVEY:  So here we go again and it’s just a game. 

9 And so it’s whatever suits them in that moment.  It suits

10 them to be able to sue in that name, in that exact name

11 without naming Guiglielmone or whatever the particular

12 Bishop is, but now it doesn’t suit them to be sued in that

13 name.  But -- but we can move on.

14 So the Bishop --

15 THE COURT:  Well, I don’t want to.  I want to keep

16 going down this road because this is the -- the gravamen of

17 what I’m trying to figure out is are we just moving cups

18 around, or is there some issue that I need to rule on that

19 is dispositive of something that can then give him the

20 opportunity -- Mr. Dukes the opportunity to go to his

21 client and say, (as stated), “This has been ruled upon.  We

22 need to answer these things.  What are the answers?”

23 MS. IVEY:  Right.  Well, still --

24 THE COURT:  That’s all I’m trying to figure out.  So

25 what would you like to tell me, Mr. Dukes, as to the last -
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1 -

2 MR. DUKES:  Your Honor --

3 THE COURT:  -- issue?

4 MR. DUKES:  -- they did -- they did not issue a

5 document request with a subpoena to Bishop Guiglielmone. 

6 They issued a document request to Monsignor Anthony Drowes,

7 who is one of the two (2) vicars general of the Diocese. 

8 And our position there was it’s inappropriate to use a Rule

9 45 subpoena to request documents from a party.  I wrote

10 back that I would treat their request -- their document

11 request as a Rule 34 request for production.

12 Now, we are this far (indicating) from being finished

13 with the -- the review of the documents that we’re going to

14 be producing to them.  And if Your Honor signs the

15 confidentiality order we’ll have it to them, I -- I would

16 hope, by Friday.

17 THE COURT:  Okay.

18 MS. IVEY:  He’s correct, Your Honor.  And I -- I stand

19 corrected.  We did issue subpoenas duces tecum to Monsignor

20 Drowes and --

21 MR. RICHTER:  Harris.

22 MS. IVEY:  -- CFO --

23 MR. RICHTER:  John Barker.

24 MS. IVEY:  Baker -- Barker.  

25 MR. RICHTER:  Barker.
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1 MS. IVEY:  But we got that response and so now -- now,

2 we can all just say, (as stated), “Hey, we’re here.  We

3 know you meant to get these documents from us and we’ll

4 produce them under Rule 34.”  This is what we’ve been

5 asking for since September.  So now he sets the rules that

6 -- okay.  He’s one day going to acknowledge, (as stated),

7 “Hey, let’s just -- we all know what we’re talking about.” 

8 Just like we’re here today because we know they want to

9 disqualify Mr. Lawrence E. Richter, Jr. and this firm. 

10 We’re not going to waste the Court’s time on this, but what

11 is so important in how they responded there is that thirty

12 (30) days meant that we took the deposition, the deposition

13 that we sought -- fought so hard for without these

14 documents.  He knew -- he knew we wanted these documents. 

15 He knew, ultimately, his motion for a protective order and

16 motion for summary judgement were going to be heard and

17 that would settle this issue, but he took advantage of the

18 Court’s docket and put us in a position where we took

19 depositions that weren’t very meaningful.  We didn’t have

20 any documents.  What are we supposed to ask these guys

21 about?  We don’t even have the personnel file of the

22 accused perpetrators to question as to what notice the

23 Diocese may have received, when they may have had notice of

24 this abuse or other abuse.  

25 So -- you know, we’re just very, very frustrated in
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1 that sense, that -- that we’re -- we’re deep into both of

2 these cases, almost a year now on Doe, and we’ve -- the --

3 I do want to clarify.  We received twelve (12) pieces of

4 paper.  And it --

5 MR. RICHTER:  That’s right.  I stand corrected.  That

6 is correct.

7 MS. IVEY:  It was one of our plaintiffs has received

8 reimbursement for counseling and --

9 MR. RICHTER:  Prescriptions.

10 MS. IVEY:  -- prescriptions from the Diocese.  And it

11 was records of the receipts that he had submitted to the

12 Diocese.  But those were things within the plaintiff’s

13 possession and control, it doesn’t help -- help us in any

14 way.  So that’s -- that’s the strategy with the Bishop.

15 MR. RICHTER:  Pull up the motion.

16 MS. IVEY:  So then what we did is in March or April we

17 said, (as stated), “Okay.  Let’s -- let’s take this under

18 our -- into our own hands and let’s avoid this issue.”  So

19 we reissued written discovery, but this time we issued it

20 to both defendants.  So now they can’t use this Bishop

21 argument, they’ve got to answer them.  So then you’ll see

22 what’s on the docket, I believe as the third motion to stay

23 or motion for a protective order, the Diocese files a

24 motion for a protective order and on the same day a motion

25 to disqualify plaintiff’s counsel.
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1 So the motion for a protective order objects to the

2 discovery sought after by the plaintiffs on the basis that

3 there’s a pending motion to disqualify.  And Your Honor, as

4 compared to motions for summary judgement, a motion to

5 dismiss, which -- which even under the rules doesn’t

6 automatically stay discovery.  These -- these bases that

7 they seek protection on, ultimately a stay of discovery,

8 are not going to dispose of this case.  Whether we’re in or

9 somebody else is in, and whether you -- you remove the

10 Bishop or not, these cases are going forward against the

11 Diocese, at -- at least at this point.  And so we think

12 those claims are frivolous.  We think they’ve been made for

13 tactical purposes and they’ve achieved them.  We’re -- you

14 know, we’re a year in and we’ve got twelve (12) sheets of

15 paper.  We got the depositions we wanted, but they were

16 ineffective.  So as to the Bishop --

17 MR. DUKES:  Your Honor --

18 MS. IVEY:  -- there’s been an utter lack of response. 

19 As to the Corporation Sole, those are what you’ll see in

20 the -- the notice and motion to compel, the responses are

21 not meaningful at all, they’re largely just full of

22 objections.  And the significant amount of time and the

23 prejudice to both the plaintiffs and to -- to us in trying

24 to advocate their claims is just gross in this case.

25 MR. DUKES:  Your Honor, let’s be clear.  The second
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1 set of interrogatories to request for production that they

2 served on both defendants were different than the first set

3 served only on the Bishop, in his official capacity.  We

4 objected to the -- the first set saying, (as stated),

5 “You’re asking the wrong person.”  Why they didn’t serve

6 the same thing on the Corporation Sole?  I don’t know.  

7 The second set of interrogatories and requests for

8 production asks for entirely different things such as, (as

9 read), “Name any priest in the Diocese who has ever

10 translated something from Latin.”  That has nothing to do

11 with anything in this case and --

12 MR. RICHTER:  That’s not the interrogatories.

13 MR. DUKES:  -- and how -- how could I even find that

14 out?

15 THE COURT:  When was the second set served on both

16 defendants?

17 MR. DUKES:  In June, I think.

18 MS. IVEY:  That’s correct.  No, it was April 8th.

19 MR. DUKES:  And we responded on May the, I want to

20 say, 7th.  And some of them we responded on June the 12th,

21 which was the -- the day of the deadline, I believe.  And

22 we registered objections to -- to interrogatories and

23 requests for production that were inappropriate, had

24 nothing to do with this case, either they were overly

25 broad, unduly burdensome.  They asked for internal
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1 communications within the Diocese about important issues

2 affecting the Diocese, advice given to the Bishop.  There’s

3 some pretty clear case law that that is privileged as --

4 and -- as outlined in our brief on the First Amendment

5 issues.  Also, there are RFRA and the South Carolina

6 Freedom of Religion Act issues that are triggered by some

7 of their interrogatories.  We responded and said, (as

8 stated), “These are -- these are -- there is something

9 wrong with this question.”  We’re entitled to do that under

10 the rules.

11 THE COURT:  In their memorandum they indicated that

12 the Diocese objected to each and every one of the

13 plaintiff’s fifteen (15) interrogatories, in whole or in

14 part, and their -- and -- as the answers are evasive and

15 incomplete.  And as -- with respect to their responses to

16 the plaintiff’s request for production, the Diocese

17 defendants objected to all but three (3) of the plaintiff’s

18 requests for production and did not produce a single

19 document.

20 MR. DUKES:  Well, we produced the documents of the

21 receipts, but -- for example, as to all the priests on the

22 list of credibly accused priests, (as read), “Please, state

23 for each of them when the Diocese learned of the abuse.” 

24 What does that have to do with the -- with this case, with

25 any relevant evidence in this case?  What does that have to
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1 do with anything?

2 MS. IVEY:  It has to, entirely, do with our civil

3 conspiracy claims and our claims of coverup.  If they are -

4 -

5 MR. DUKES:  With whom is the Diocese accused of

6 conspiring?  Of the -- with themselves?  You can’t do that.

7 MS. IVEY:  Okay.  Our --

8 MR. RICHTER:  We don’t know yet because we can’t see

9 the documents.

10 MS. IVEY:  What Mr. Richter has answered, Your Honor,

11 is that we don’t know that answer yet because we can’t see

12 any of these documents.  Maybe they conspired with their

13 advisors, such as Peter Shahid or Mr. Dukes.  Maybe they’ve

14 conspired to some degree with law enforcement.

15 THE COURT:  What do you mean you can’t conspire within

16 -- 

17 MR. DUKES:  It’s called the Copperweld doctrine, Your

18 Honor.  An entity, like the Corporation Sole, can’t

19 conspire with its own agents.

20 THE COURT:  And I’m going to need to see that one. 

21 MR. RICHTER:  Yeah.  

22 THE COURT:  All right.

23 MS. IVEY:  But our point, Your Honor, is --

24 THE COURT:  So the question begs this, we can keep

25 doing this.  I understand your frustration.  I understand
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1 that you’ve got an objection or an issue as to every single

2 thing, that’s fine.  It is what it is.  Y’all aren’t going

3 to, I don’t think, have an epiphany in the morning and say,

4 (as stated), “I’m going to give you everything.”  And

5 you’re going to say, (as stated), “Thank you.”  It just

6 ain’t going to happen.

7 So the question begs two (2) things.  One, how are

8 y’all -- both sides going to be able to comply with the

9 discovery date of October 15, 2019?  Because as I told you,

10 we’re not going outside of it.  I’m -- I am -- I am as

11 serious as I can be about that.  I was told by my chief

12 that I’m moving this case, it’s moving on that order. 

13 There will be no amended scheduling order.  There will be

14 nothing on here that says amended.  Okay.  So that then

15 puts work on me.  And that’s fine because if I’m going to

16 be that strict then I need to make -- avail myself to y’all

17 and make sure we get this done.  So in doing so, are we

18 going to have to go line by line on each separate one and

19 have it a court order on every single one of them?

20 MS. IVEY:  I think a good start, Your Honor, would be

21 if the Diocese could put aside this frivolous argument

22 about the Bishop and answer the standard interrogatories.

23 THE COURT:  Okay.

24 MS. IVEY;  Answer our more full set.  These second set

25 of interrogatories and requests for production were much
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1 more detailed.  We didn’t intend these to be our first

2 round, these were our second round.  And -- and so there

3 are -- they are broader in some sense and -- and go with --

4 you know, if this is the core they’re on that edge of the -

5 -

6 THE COURT:  Okay.

7 MS. IVEY:  -- core because we’d already asked the

8 first --

9 THE COURT:  All right.

10 MS. IVEY:  I will --

11 THE COURT:  Mr. Dukes, they’re indicating that their

12 second set may be a little -- a little bit vast and have to

13 -- you know, entail a little bit more work, but what about

14 the first set?

15 MR. DUKES:  Your Honor --

16 THE COURT:  Just the standard ones.

17 MR. DUKES:  They’re not standard.  There were like

18 forty seven (47) of them or something in the first set and

19 they were directed to the wrong party.  Serve them on the

20 right party.  We’ll either --

21 THE COURT:  Well, let me ask you --

22 MR. DUKES:  -- respond to them or object to --

23 THE COURT:  -- this then, so you have -- you are aware

24 of what they are asking for, you are just alleging it’s

25 against the wrong party?
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1 MR. DUKES:  That’s correct.

2 THE COURT:  Okay.  So if I say, (as stated), “No, it’s

3 the right party,” you can disclose it ASAP?

4 MR. DUKES:  No, I can’t disclose it ASAP with the

5 volume of -- of materials they’ve requested and the

6 irrelevant materials they’ve requested.

7 THE COURT:  All right.  Well, when was the first --

8 the -- when were your standard ones issues?

9 MS. IVEY:  It was standard in -- in other

10 interrogatories --

11 THE COURT:  All right.

12 MS. IVEY:  -- but it was our first round.  And that

13 was September the 5th --

14 MR. RICHTER:  September the 5th --

15 MS. IVEY:  -- 2015.

16 MR. RICHTER:  -- of -- September the 5th.

17 THE COURT:  Okay.  So Mr. Dukes, as to those, even

18 though I know there’s a lot of them, you’ve known about

19 those for about eleven (11) months, ten (10) months.  Have

20 you discussed with your clients, (as stated), “There is

21 going to be a time where a judge may make a decision that

22 y’all are the proper party and we need to have these

23 answers available and ready,” or has that conversation not

24 occurred?

25 MR. DUKES:  That conversation has not occurred.  We
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1 filed a motion to dismiss.  Judge Brown stayed discovery.

2 THE COURT:  Well, Judge Brown I understand.  He -- he

3 just -- he drug his feet on that, but he wasn’t assigned to

4 this case, so it just --

5 MR. RICHTER:  That’s right.

6 THE COURT:  -- probably got lost in the -- in the

7 things.  I don’t fault him for that, but we’re not supposed

8 to let these motions sit out there like that.  But --

9 MR. RICHTER:  And he set a deadline of thirty (30)

10 days after he ruled.

11 THE COURT:  Oh, that’s true.  All right.  So --

12 MR. RICHTER:  And -- and for clarification, Judge,

13 since I’m on my feet.  There are not forty seven (47)

14 interrogatories, there are twenty six (26) interrogatories.

15 THE COURT:  All right.  So there’s twenty six (26)

16 interrogatories that y’all -- that your clients have been

17 aware of since September of 2018.  We -- if I make the

18 ruling that they are the proper party and that they were

19 served on the proper parties, how soon are you going to be

20 able to -- so it’s a two pronged question.  How soon will

21 you be able to get the information that you feel as though

22 is relevant, and then -- or do we need to go line by line

23 and have a court order -- a court rule on every single one

24 of them?  Or are we going to try to have you do it, and

25 then come back to this, and whatever y’all -- whatever he
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1 objects to I’ll make the call?  

2 MS. IVEY:  That’s what I --

3 THE COURT:  Those are options A, B, and C.

4 MS. IVEY:  That’s what I would suggest, Your Honor. 

5 And I -- I do think we probably need to incorporate into

6 this discussion -- so you’ve heard, you know, the first,

7 second, third argument.  We’ve recently become aware of the

8 next argument we’re going to hear from the Diocese is that

9 they want a confidentiality order in place before they’ll

10 produce anything or answer anything.  So --

11 THE COURT:  Okay.

12 MS. IVEY:  -- I think that discussion, just in the

13 interest of actually moving this discovery somewhere, needs

14 to be had so that that’s not the next roadblock we face.

15 THE COURT:  All right.  Let’s talk about that, Mr.

16 Dukes, so I can make a decision as to that so we don’t have

17 to come back and do this again.  Even though I think we’re

18 probably going to have to come back and have me rule on a

19 lot of them, but -- but make -- what is your argument as to

20 a confidentiality agreement?

21 MR. DUKES:  We proposed a confidentiality order to Mr.

22 Richter and he rejected it.

23 THE COURT:  Okay.

24 MR. DUKES:  With respect to any allegations of sexual

25 abuse by anybody, many of the people came to the Diocese

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000225



62

1 and requested confidentiality.  Many of the settlement

2 agreements with those who -- who either made a claim or

3 sued the Diocese contained a confidentiality provision. 

4 The courts recognized the need for confidentiality of

5 victims of child sex abuse, that’s why these plaintiff’s

6 are -- are permitted to bring their suits as John Doe and

7 Richard Roe.

8 THE COURT:  Okay.

9 MR. DUKES:  The Diocese has a policy on the protection

10 of victims of child abuse, which requires the Diocese to

11 maintain the identities of victims as confidential, absent

12 a court order.  We have to respect that.

13 MS. IVEY:  We -- we don’t object to --

14 MR. RICHTER:  Judge, we’ll --

15 MS. IVEY:  -- that, Your Honor, at all.

16 MR. RICHTER:  We can expedite this.  If they want to

17 redact the name and just give us a list of the persons,

18 we’ll agree that that can’t be disseminated anywhere so

19 that John Brown -- if he’s the first guy on the list --

20 they can call him whatever they want to call him.

21 THE COURT:  They’re numbered, I assume?

22 MR. RICHTER:  Number, just -- just number them. 

23 That’s exactly right.  We don’t want to disseminate that

24 anywhere.

25 THE COURT:  Okay.
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1 MR. RICHTER:  But it’s -- I’ve been through a lot of

2 these cases and nobody’s gotten an order of confidentiality

3 in any of them.

4 MR. DUKES:  Well, the class action was confidential. 

5 And the class action requires the Diocese to maintain the

6 identity of the victims as confidential.  And that’s

7 binding on you as well.

8 THE COURT:  All right.  Well, they agree to it.

9 MR. RICHTER:  That’s right.

10 THE COURT:  All right.

11 MR. DUKES:  Except, they want us to provide them with

12 a list of the names of all the victims.

13 MR. RICHTER:  Here’s -- here’s why.  If you were a

14 victim, for example, you may -- and your abuser’s personnel

15 file may show that you had a psychiatrist, he might be two

16 (2) doors down the street from me, I just don’t know about

17 him.  He may be the whiz bang expert about what this does

18 to an eight (8), ten (10) year old child.  There may have

19 been eye witnesses.  There may have been people who

20 reported the abuse to the Diocese and the Diocese sat on

21 it.  

22 They have admitted that they didn’t notify, although

23 they were mandatorily required by statute to notify, law

24 enforcement authorities.  They’ve admitted that.  They

25 withheld from us the names of forty five (45) victims in
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1 the class case.  Judge Goodstein dealt with that.  The

2 solicitor in that circuit got involved and took part. 

3 Ultimately, we got -- they got that number down --

4 unidentified.  Actual notice is required in a class of a

5 known class party member, someone who’s entitled.  So the

6 known victim has to get actual notice.  So the Diocese had

7 to give actual notice to Johnny Brown because they knew

8 he’d come to the door knocking, saying, (as stated), “I got

9 raped by a priest.”  They withheld forty five (45) of those

10 names.  Much to do about that, but it got, ultimately, all

11 resolved.

12 My -- my point is you -- you may have -- that person

13 may want to be a witness to -- in our litigation.  The mere

14 fact that you and your next door neighbor agree to keep

15 something confidential, that doesn’t bind me in any way if

16 I know you’re a witness about something.  I’d call you as a

17 witness and see what you’ve got to say about that.  So I’m

18 not bound by that.  And I’m going to need to plead that a

19 lot of years have gone by, and if you -- if counsel would

20 simply cite me to the place in the class order that says

21 this is confidential then I’ll accept his representation

22 that it was confidential.  I don’t remember that.  Maybe it

23 was, if so it’ll be in the order, which surprised me a

24 little bit in the sense that there is clear case law in

25 South Carolina about confidentiality and the Court
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1 requiring confidentiality versus two (2) litigants

2 contracting for confidentiality.  The Court is out of that

3 business, it’s a -- it’s a public court.  We have clear

4 authority in this state, and have for years, that says that

5 -- that we can agree to it, combatants can agree.

6 THE COURT:  Well, do you want to, I guess -- I mean,

7 figure out a way to agree that -- that the names aren’t

8 given in the interest of moving the discovery forward and -

9 - and then make me make the ruling later of some sort?

10 MR. RICHTER:  No.

11 MR. DUKES:  No.

12 MR. RICHTER:  No.  We -- no, we must have discovery. 

13 They are hiding from us the identity of witnesses, a

14 pattern of conduct that exists in this Diocese.  They hid

15 it from law enforcement.  They have admitted --

16 MR. DUKES:  Objection, Your Honor.  We did not hide it

17 from law enforcement.  

18 THE COURT:  Okay.

19 MR. RICHTER:  All right.  I’ll show you, again --

20 THE COURT:  It’s okay.  That’s not for us today.  

21 MR. RICHTER:  I’ve got the Diocese counsel in Court on

22 the record saying to the presiding judge, (as read), “We

23 didn’t disclose this to the law enforcement authorities.” 

24 In the record.  I’ve got a slide -- well --

25 THE COURT:  All right.  So I’m going to go back to my
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1 original question.  Are we going to have to go line by

2 line?

3 MR. DUKES:  Your Honor, the breadth of Mr. Richter’s

4 discovery raises serious First Amendment issues for the --

5 for the Diocese.  The burden that Mr. Richter -- Mr.

6 Richter is going far beyond -- I’ll correct myself.  The

7 plaintiff is going far beyond anything that will lead to

8 admissible evidence in this case.  And --

9 THE COURT:  So we’re going to have to go line by line?

10 MR. DUKES:  I’m afraid so, Your Honor.

11 THE COURT:  All right.  That answered the question. 

12 Okay.  All right.  So -- well, that -- that’s the answer. 

13 I mean, you’re going to have a court order on every single

14 interrogatory.  

15 Okay.  All right.  Well, in lieu of doing that today,

16 do we want to move forward with the issue of res judicata

17 or disqualification and protective order to try to see if

18 we can get some --

19 MS. IVEY:  Yeah.

20 MR. RICHTER:  I -- I say get as much progress as we

21 can, Judge.

22 THE COURT:  I say keep going.

23 MS. IVEY:  Okay.  So moving on.  I guess we’re going

24 to hear this under the guise of plaintiff’s motion for

25 limited collateral review.  Really what we’re talking about
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1 here is claim preclusion, Your Honor.

2 This took a little bit of catching up, for me at

3 least.  I know these parties -- well, at least these

4 counselors have a lot of history.  Richter versus the

5 Diocese goes back to the class action and -- and maybe even

6 before that.  But I think this -- so -- so at first blush

7 sitting in -- in your chambers in that status conference, I

8 didn’t know what a limited collateral review meant at all.

9 THE COURT:  I don’t either.  Tell me.

10 MS. IVEY:  But I -- but I think it’s -- I think this

11 is much easier than we thought that day.

12 MR. RICHTER:  The good news is it’s quite limited.

13 THE COURT:  Good.

14 MS. IVEY:  So we’ve got four (4) arguments -- and feel

15 free to stop me at any point if you want to take those

16 piecemeal, or you think one ultimately resolves this issue. 

17 So essentially what we are asking this Court to consider is

18 whether the plaintiff’s -- this is in Doe, and Roe, and

19 then there’s a third case, which I always --

20 MS. HEGLER:  Doe 432.

21 MR. DUKES:  432.

22 MS. IVEY:  Doe 432, that also may come before Your --

23 Your Honor.  But they’re all similar in the sense that the

24 plaintiffs have alleged that they have suffered from

25 repressed memory.  And within the past few years each
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1 plaintiff has recalled his abuse at the hands of the

2 defendant’s agents -- some priests, some teachers -- at a

3 time when they were a minor.  And the allegations differ,

4 but these are generally prepubescent victims who -- for

5 however our minds work -- dealt with their abuse by

6 repressing those memories.  

7 And so what we’ve asked this Court to do is to look

8 back at a prior class action settlement.  This was the 2007

9 settlement that has been attached to the defendant’s motion

10 to disqualify.  I think you’ll have everything you need in

11 relation to the prior class by way of their exhibits.  And

12 the question is can repressed memory victims, like the

13 plaintiffs, who at the time of the class notice -- so this

14 would have been, roughly, 2007, 2008, had not recalled

15 their abuse.  And just generally speaking, we’ll say that

16 the recall was sometime between 2016 to 2018 for all of

17 these plaintiffs.  Can they be bound and are they bound to

18 that prior class action settlement?  And are --

19 THE COURT:  And let me ask you, what do mean by that? 

20 Bound by the --

21 MS. IVEY:  Well, I think the Diocese best day is their

22 claims precluded.  They have no claim.

23 THE COURT:  Right.  And so you’re saying, (as stated),

24 “Are they bound by it?”  Meaning that the -- the class is

25 over, they’re not a recognized class, we’ve distributed
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1 throughout the classes and they’re -- they’re gone, they’re

2 out.

3 MS. IVEY:  Well, they’re making the argument that they

4 are within the class.  Their claims were adjudicated by the

5 class and -- and now barred.

6 MR. DUKES:  That’s correct.  I mean, the -- the order

7 approving class settlement and the -- the class notice

8 provisions say, (as read), “If you don’t make a claim

9 within one hundred and twenty (120) days your claims are

10 barred.”

11 THE COURT:  Right.  And then we’re back to this

12 repressed memory issue.

13 MS. IVEY:  Yeah.  I think the Diocese second best day,

14 we haven’t heard this yet, but I think where this could go

15 is that they aren’t -- their claims are not precluded, but

16 they’re somehow bound to that, how they adjudicated or

17 formulated the recovery in that case.  But that’s -- that’s

18 not -- that question is not before the Court and it’s not

19 what we’re asking this Court to -- to answer.

20 But why I -- why I characterize this as a pretty

21 easy decision, Your Honor, is this question has actually

22 already been decided in this case.

23 THE COURT:  Judge Nicholson decided this.

24 MS. IVEY:  No.  No.  No.  This case.

25 THE COURT:  This one?
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1 MS. IVEY:  Judge Nicholson decided this same question,

2 or a very similar question, in a case styled John Doe 193

3 versus the Diocese of Charleston.  But in this case -- and

4 I’m like you, Your Honor.  I wasn’t working along Mr.

5 Richter when this -- this was raised, but Mr. Dukes was and

6 Mr. Richter was.  And with a little review of the file, if

7 you will review, just in this -- the record of its own

8 case, this Court’s file, the defendant’s pre-answer motions

9 to dismiss the defendants raised two (2) arguments:

10 charitable immunity and res judicata.  If you see the

11 plaintiff’s memo in opposition it’s very detailed.  It

12 raises to the Court the issue of Judge Nicholson’s opinion

13 in John Doe 193, it talks generally about that case that

14 Mr. Dukes cited to us in your chambers, hospitality

15 management and what -- what the Supreme Court of South

16 Carolina standards are.  

17 And then we get to a December hearing, it was December

18 14, 2018.  And if you review the transcript of that

19 hearing, which I’ve attached to the plaintiff’s memorandum

20 in support of motions for limited collateral review, there

21 was a lengthy discussion about this issue.  And then

22 ultimately, as you’ve heard, in March 2019 Judge Brown

23 denied the defendants pre-answer motion to dismiss, their

24 arguments on charitable immunity, and their arguments on

25 res judicata.
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1 MR. DUKES:  Your Honor, if I may?  I can maybe cut

2 this down a little bit.  Under McLendon versus South

3 Carolina Department of Highways -- and I’ll be more than

4 happy to hand up a copy.  Ruling on a 12(b)(6) motion is

5 not the law of the case.  And if you look at footnote

6 number two (2), the Supreme Court tells us that, (as read),

7 “The denial of a motion to dismiss does not allow --

8 establish the law of the case and the issue raised by the

9 motion can be raised again at later -- at a later stage of

10 the proceedings.”

11 THE COURT:  Okay.

12 MS. IVEY:  Your Honor, I didn’t say this is the law of

13 the case and that’s not my argument.

14 MR. DUKES:  It’s in -- it’s in their brief.

15 MS. IVEY:  Okay.

16 MR. DUKES:  And -- and I’ll show you the exchange of

17 emails in which Judge Brown and counsel were discussing the

18 order that would be issued.  And Judge Brown says, (as

19 read), “I do not believe at this juncture of the litigation

20 it’d be appropriate to make any legal conclusions, that” --

21 and his prior email back on the 2nd, (as read), “The

22 defendant should not be precluded from raising these

23 defenses if facts are developed through discovery that

24 would allow such.”

25 THE COURT:  Okay.

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000235



72

1 MS. IVEY:  There’s no facts that have differed, Your

2 Honor.  And --

3 MR. DUKES:  And I’d like to make that -- Judge Brown’s

4 --

5 THE COURT:  Let her -- let her finish.

6 MS. IVEY:  So what you see here (indicating) is no

7 different than what was raised in the pre-answer motion to

8 dismiss in the December hearing.  And I apologize if I did

9 use law of the case very loosely, in a -- in a very general

10 sense, but if you -- if you examine our memorandum there’s

11 no lengthy discussion of law of the case.  But I do think

12 that when we’re talking about this issue and considering

13 both the prior rulings in this case and the prior rulings

14 of other trial court judges we have to, at least in a very

15 general sense, consider doctrines of finality like law of

16 the case.  And -- and you’ve seen how this case is

17 painstakingly not moving along, Your Honor.  And if rulings

18 within this own case have no accord and the Diocese can

19 take a second, a third bite at the same legal arguments

20 based upon the same facts we’re not going to get anywhere,

21 Your Honor.

22 In response to -- I have not seen this case that --

23 that Mr. Dukes presents, but I have a few cases of my own

24 to -- to offer to the Court.  The first, this is a South

25 Carolina Supreme Court case dating back to 1949, it’s very
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1 simple facts, not too hard for anybody to digest.  And in

2 this case -- this is the case of Tisdale versus American

3 Life Insurance, 216 South Carolina 10, 1949 case.

4 THE COURT:  Thank you.

5 MS. IVEY:  A defendant made a motion for a change of

6 venue in April before one judge.  That judge was Judge

7 Greene in Calhoun County.  The basis for the motion of

8 change of venue was a lack of personal jurisdiction over

9 the defendant.  Judge Greene denies the motion, there’s no

10 appeal of the -- of Judge Greene’s order.  Then about a

11 month later the appellant -- this was the movant (as

12 stated) or the -- the defendant in the underlying matter

13 moved to vacate the order of the first judge.  And he also

14 then challenged change of venue again, but on a different

15 argument, this time summary judgement.  So at least in that

16 case they’re making the same motion and the same claims,

17 but on a different basis.  Here we’re talking about the

18 same facts, the same basis.  

19 And so when that -- when the second motion came before

20 the next presiding judge, Judge Grimball, they called to

21 the attention of Judge Grimball the prior order of

22 Judge Greene and Judge Grimball held that the defendant was

23 precluded from further consideration of the matter.  And in

24 affirming that ruling the Supreme Court said, (as read),

25 “It’s axiomatic that a circuit judge does not have the
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1 power to reverse the ruling of another circuit judge.” 

2 This statement, not -- not in a full sense of the law of

3 the case when you’re looking at an appellate decision in

4 the same case, but this statement has been recited by the

5 Supreme Court up until 2013.  So Your Honor, the -- the

6 case of Charleston County Department of Social Services

7 versus, father, stepmother and mother -- I’ll hand it up to

8 you -- 317 South Carolina 283, a 1995 case --

9 THE COURT:  Thank you.

10 MS. IVEY:  -- recognizes that there’s a longstanding

11 rule in this state that one judge of the same court cannot

12 overrule another.  It cites back to Tidsdale and then a

13 case styled Dinkins versus Robins 203 South Carolina 199,

14 an even older case, that’s a 1943 case.  And then most

15 recently, Your Honor, in a case styled Shirley’s Iron Works

16 Incorporated versus City of Union, South Carolina, et. al.

17 403 South Carolina 560, 2013 case.  The Court -- the

18 Supreme Court of this state, again, recognizes this state

19 has a longstanding rule that one judge of the same court

20 cannot overrule another.

21 And Your Honor, our argument today here is not

22 necessarily that you don’t have the authority to do this. 

23 We’re not saying that.  We’re just saying it’s been decided

24 in this case.  These cases have to move along.  It’s been

25 decided in other cases, the same exact question.  And --

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000238



75

1 and that should help this Court in reaching an easy

2 decision on this matter.  

3 So moving on to the Judge Nicholson argument.

4 MR. DUKES:  Would it be better for me to address those

5 points first?

6 THE COURT:  Sure.

7 MS. IVEY:  Sure.  That’s fine.

8 MR. DUKES:  Your Honor, the one judge rule is one

9 thing.  Having a ruling on a -- on a Rule 12(b)(6) motion,

10 that is -- the Supreme Court and, more importantly, Justice

11 Toll in her book on appellate practice said that a ruling

12 on a 12(b)(6) -- a denial of a Rule 12(b)(6) motion is not

13 appealable.  The -- the -- I’m sorry, the Department of

14 Highways, the McLendon case says, (as read), “The legal

15 defenses, the -- the parties get to bring that up again.” 

16 It anticipates they’re going to bring it again.  The

17 standard on 12(b)(6) is just the four (4) corners of the

18 complaint.  The standard of summary judgment is

19 considerably different.  It’s not a matter of Your Honor

20 overruling Judge Brown, it would be a matter of the Diocese

21 raising an issue on summary judgement.  That shifts a

22 burden of proof to the plaintiffs come forward a -- with a

23 genuine issue of material fact and Your Honor has to rule

24 on that, it’s not just on the four (4) corners of the

25 complaint.  So the one judge rule has nothing to do with --
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1 with this issue.  What -- what Ms. Ivey is arguing, really,

2 is that a ruling on a 12(b)(6) motion is the law of the

3 case and we’re bound to that.  The Department of Highways

4 case says that’s not the case.  And that -- that is the

5 law.  So that argument just doesn’t -- doesn’t apply

6 whatsoever.

7 MS. IVEY:  Your Honor, just in brief rebuttal there. 

8 I’m just suggesting that you go back and read the pre-

9 answer motion to dismiss, the memo and opposition, the

10 transcript.  There was lengthy discussions in all of those

11 matters.  This wasn’t just a one and done, one sentence

12 consideration.  This was -- this was put before the Court,

13 it was litigated and it was decided, at least to act -- the

14 posture of a 12(b)(6) motion.  And -- you know, I think

15 just as a practical matter, if -- if there’s no respect or

16 consideration made for -- for issues that are actually

17 raised, they’re briefed, they’re litigated, the system is

18 just going to fail.  

19 So moving on from that point.  The second thing I’d

20 like to raise to the Court and -- and these are things that

21 aren’t -- aren’t made clear in the defendant’s motion to

22 disqualify -- is that this same question, the question of

23 whether a repressed memory victim who had not recalled at

24 the time of the class notice, claim can be precluded by the

25 prior class settlement, has already been considered by

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000240



77

1 Judge Nicholson in the case of John Doe 193.  And it’s been

2 ruled on that as a matter of due process a repressed memory

3 victim, like John Doe 193 and like the plaintiff’s here,

4 cannot be bound to the class.  

5 I’ve presented to the Court by way of exhibits to the

6 memorandum on limited collateral review.  The first exhibit

7 is the motion for limited collateral review that was

8 brought in John Doe 193, just so that this -- that Your

9 Honor can see exactly how that question was presented.  It

10 was presented to Judge Nicholson -- the question was posed

11 as follows.  They asked Judge Nicholson to find that the

12 settlement reached therein does not preclude John Doe 193

13 who alleges that he repressed memory -- memory of his

14 sexual abuse until June 2010 -- from bringing claims

15 against the Diocesan defendant for sexual abuse at the

16 hands of priests.  Judge Nicholson then conducted a limited

17 collateral review with respect to John Doe 193 under

18 Hospitality Management Associates versus Shell Oil, 356

19 South Carolina 644, 2004.  And Judge Nicholson answered. 

20 And I quote, (as read), “As to plaintiff John Doe 193 who

21 alleges that he lived in South Carolina, but had a

22 repressed memory at the time of class notice, that it would

23 be inconsistent with due process to bind him to the class

24 action settlement if he, in fact, had a repressed memory of

25 sexual abuse at the time the notice was published. 
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1 Therefore, if he can prove a repressed memory by a

2 preponderance of the evidence he will not be bound to the

3 class action settlement.  This order does not address the

4 merits of whether John Doe 193, in fact, had a repressed

5 memory as he has alleged.”  And that quote is taken from

6 Judge Nicholson’s amended order on limited collateral

7 review, it was issued on May 4, 2017.  It’s Exhibit B to

8 plaintiff’s memorandum.  

9 So Your Honor -- and -- and I do want to note that

10 John Doe 193 was one of eight (8) cases.  Those eight (8)

11 cases were all brought by Gregg Meyers, a name you’ve seen

12 and, I guess, will become familiar with in -- in some

13 sense.  And so each of those eight (8) cases -- and I think

14 they were across a span of six (6) or seven (7) years to --

15 roughly, 2010 to 2016.  Each of those cases allege that the

16 plaintiffs were abused by priests.  Seven (7) of the

17 plaintiffs were victims and three (3) were spouses, or

18 parents, or otherwise the consortium class.  Nine (9) of

19 the plaintiffs were nonresidents and one (1) was a South

20 Carolina resident.  You’ll see these cases, they’re in

21 defendant’s motion to disqualify and they’re in Dr. Adams’

22 affidavit related to that motion to disqualify.  And these

23 cases are characterized as malpractice cases against Mr.

24 Richter, and his former law partner, and their former firm.

25 But more than just that, what these cases were were
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1 challenges, like this limited collateral review as to the

2 notice of the underlying class.  And so the nine (9)

3 nonresidents -- and this is -- Mr. Richter characterized

4 this litigation as spoiler litigation -- those folks, those

5 plaintiffs challenged the notice because it -- the

6 publication or constructive notice was not made outside of

7 South Carolina.  And I’m speaking very vague, roughly.

8 MR. DUKES:  And correct.  You’re right.  

9 MS. IVEY:  Okay.  And so then the --

10 MR. DUKES:  It was -- that’s what --

11 MS. IVEY:  -- one, which was John Doe 193, his claim

12 was distinct from those nine (9) other plaintiffs because

13 he claimed that he would have otherwise fit within the

14 class definition, but he didn’t know.  He wasn’t aware of

15 his potential claim at the time the notice was issued.  So

16 he didn’t claim that the notice was deficient like the

17 others claimed that, (as stated), “Hey, how are we supposed

18 to know about this?  We live in Oregon” -- or wherever they

19 lived at that time.  And so what Meyers did in those cases

20 is he brought claims against the Diocese for these

21 plaintiffs, including John Doe 193, but then as the

22 fallback is if those plaintiffs are precluded because of

23 the -- the prior class then they allege malpractice against

24 the class counsel, which included Mr. Richter, Mr. Howler,

25 and their firm.
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1 And so in finding for summary judgement on the basis

2 of the lawyer defendants, Richter and Howler -- and all of

3 those cases were decided -- decidedly dismissed against the

4 lawyer defendants on -- on a summary judgement motion --

5 Judge Nicholson addressed the specific claims of John Doe

6 193.  And he says, (as read), “The claims alleged by John

7 Doe 193 are slightly different.  John Doe 193 alleges that

8 he repressed the memory of his sexual abuse until 2010.  As

9 a result, even though he lived in South Carolina, he claims

10 he did not receive notice of the class action settlement in

11 2010, which is when he -- when he recovered his memory --

12 and alleges the lawyer defendants failed to make a

13 provision for repressed memory victims like him.”  And so

14 in Judge Nicholson’s ruling what he wound up finding was

15 that because they weren’t precluded then they have no

16 malpractice claims.  

17 And then the notice -- the notice claimants were a

18 little bit different in that they -- they did find that the

19 notice provision issued by the class court, and then

20 actually in the class carried out by the defendants -- and

21 that’s a whole other issue -- was deficient.  Their --

22 their claims could proceed too.  So those cases never

23 reached the lawyer defendants, but here I think are thrown

24 into these motions to disqualify to make Mr. Richter, Mr.

25 Howler, and the class counsel have -- have the appearance,
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1 at least, of -- of being dirty or inefficient in some sense

2 with respect to the class.  

3 So that order on summary judgement is attached as well

4 to the memorandum as Exhibit C.  As Mr. Dukes has made you

5 aware, all of those cases, the eight (8) cases brought by

6 Meyers are currently on appeal, but I think it’s important

7 that the Court understands what posture they are in on

8 appeal.  There’s also another case -- and Mr. Dukes may be

9 able to speak better as to this, but in our canvasing of,

10 (as stated), “Has any other Court decided this?  How are

11 they coming out,” we did locate another case, which is the

12 Templeton case, which is a Federal Court case that also

13 involved allegations of repressed memory.  But I don’t

14 believe that that -- a limited collateral review has been

15 conducted or anything has been decided.

16 MR. DUKES:  He -- Mr. Templeton would not have been a

17 class member.  He was a -- he was out of state.

18 MS. IVEY:  Okay.  So it looks like what we have right

19 now is we’ve got John Doe 193 who came before us.  We’ve

20 got these three (3) plaintiffs.  And -- and that’s kind of

21 the -- at least the world we’ve been able to identify of

22 repressed memory victims that may have been covered by that

23 prior class.  

24 So we put before this Court, first, that the law of

25 this case should guide the Court’s reasoning.  And it’s not
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1 binding upon the Court’s reasoning, but that it’s

2 instructive here.  And we ask the Court to consider the

3 filings that have already been made and the -- the

4 arguments that have been made.  We also ask the Court to

5 look to John Doe 193 and your fellow trial court, Judge

6 Nicholson, for guidance on this issue.  And then also, kind

7 of digging into the actual analysis, Your Honor, we -- we

8 contend that Hospitality Management is the standard in

9 terms of conducting a limited collateral review.  And we

10 also point the Court to the case of Doe versus Bishop of

11 Charleston, that’s 407 South Carolina 128, 2014 case.  And

12 we think that that case is particularly instructive because

13 it was the Hospitality Management Standard as applied to

14 claims involving the Diocese and as applied to the class

15 action that -- that we’re talking about here today.

16 And so in working through that standard, I’d like to

17 make a couple of comments, just in brief, regarding the

18 defendant’s memorandum regarding limited collateral review

19 because the defendant’s seem to suggest a standard that we

20 feel is -- is different than that prescribed by Hospitality

21 Management in John Doe versus Bishop of Charleston.  The

22 defendant contends to this Court that your task at this

23 point is to conduct a limited collateral review and it

24 should only determine, one, whether sufficient notice was

25 given to punitive class members as a whole and, two,
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1 whether the class members had adequate counsel.  No

2 other inquiry is permitted.  And in making that pretty bold

3 statement defendants reference the Doe versus Bishop of

4 Charleston.  And if -- if the Court looks at that inquiry

5 that’s not what that case stands for.  In that -- in the

6 Doe case, Doe versus Bishop of Charleston, the Supreme

7 Court was presented the question of whether a late claimant

8 had a hundred and twenty (120) days from the date in which

9 he or she became aware of the prior adjudication, which was

10 here the class settlement, or a hundred and twenty (120)

11 days from the entry of the judgement approving this

12 settlement.  

13 And so in breaking that down, the Court just didn’t

14 look at adequate counsel.  They didn’t look at just whether

15 sufficient notice was given as a whole.  They looked at

16 different sets of punitive class members.  They looked at

17 the actual notice class claimants.  They looked at the

18 constructive notice class claimants.  They looked at absent

19 members.  And so if the Court can look that particularly I

20 think it’s necessary and consistent with Hospitality

21 Management for the Court to look at this particular subset

22 of potential claimants, which would have been repressed

23 memory claimants.

24 MR. RICHTER:  And it’s happened all over the country.

25 MS. IVEY:  Yeah.  And this is -- you know, this is not
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1 -- this issue, while it’s a constitutional due process

2 issue, is not something that hasn’t been discussed or

3 considered in the context of mass tort litigation, in the

4 context of due process and future claimants.  What do you

5 do about asbestos victims who come forward forty (40) years

6 later?  The class action settlement that Mr. Dukes has

7 attached to his motion to disqualify and, kind of, put at

8 issue here between the res judicata and disqualification

9 arguments, it didn’t -- it didn’t have a trust, it didn’t

10 have reserves, it didn’t break out, (as stated), “Hey,

11 here’s how we’re going to treat future claimants that come

12 forward,” or, (as stated), “Here’s how we’re going to treat

13 repressed memory victims.”  It had a hundred and twenty

14 (120) day claim period, so to the contrary it’s pretty

15 evident that it didn’t contemplate future claimants.  

16 And so to the extent that the Court is asked to look

17 at, one, whether the Court afforded reasonable opportunity

18 for notice, it fails.  And then the second prong of that

19 analysis is whether -- is whether the repressed memory

20 victims, if they were to be class claimants, if they would

21 have had adequate representation.  And what you see in the

22 appellate brief of Richter and Howler that’s also used as a

23 weapon by the defendants is a really detailed analysis of

24 why at the time of negotiating the class settlement Richter

25 couldn’t have -- Richter or any of the other co-counsel
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1 couldn’t have advocated, one, for the actual notice and

2 constructive notice claimants and then, two, some set of

3 future claimants because at the time of the class their

4 interest would have diverged a little bit.  If -- if we’re

5 providing on one hand this mountain of money in the future

6 for reserves for -- for future claimants, that’s going to

7 effect this other group of known plaintiffs because it’s

8 going to diminish what their recovery is if there’s only so

9 much to go around.

10 And so they have never purported to represent future

11 claimants.  The Diocese just keeps trying to shove it down

12 our throat, and everybody’s throat, that all meant all and

13 they wanted to buy their global peace, but as a matter of

14 law they cannot have bought their global peace.  Even if

15 the settlement had included a provision and said, (as

16 stated), “Listen.  We’re the Diocese.  We’re here.  We want

17 to make amends with everybody out there.  We want this to

18 be as far reaching as we can.  And so here’s what we’re

19 going to do about the victims we know about.  Here’s how

20 we’re going to try to identify the rest who are conscious

21 and aware of their claims.  And here’s what we want to do

22 about the victims, the future claimants who’s injuries

23 haven’t surfaced.”  They didn’t do that, but even if they

24 had do that -- had done that, under the case law involving

25 limited collateral review and under due process
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1 considerations, this Court would still have to test the

2 sufficiency of such a mechanism.  But it’s not alleged and

3 it, in fact, didn’t occur that there was any reserve or any

4 trust for these future claimants.  So to the extent that

5 the Diocese just wants to conclusory -- conclusory find

6 that the plaintiff’s allegations put him squarely within

7 the ambit and the intent of the settlement, that’s not the

8 case.  That’s where this has to start.

9 And so if you start on that, you’ve got to go back to

10 our -- the complaints and the answers in this case.  And

11 kind of like what you’ve seen with this discovery, if you

12 look at Doe’s complaint, paragraph number twelve (12), and

13 the corresponding denial on number twelve (12), and Roe,

14 same thing at fourteen (14) of the complaint and fourteen

15 (14) of the answer, the Diocese has denied that sexual

16 abuse occurred.  And they’ve denied that the alleged

17 perpetrators were agents of the Diocese.  So we can’t even

18 get to the argument, I think -- you know, we should get to

19 that because I would imagine they’re going to reform their

20 pleadings so that they can -- they can press this res

21 judicata, but where we stand today we can’t even conclude

22 that these plaintiffs are bound because they, otherwise,

23 fit the class definition, much less getting to the due

24 process considerations.  So I note that, Your Honor, but

25 assuming that there’s -- there will be some admission, at
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1 least to some extent, that sexual abuse occurred and the

2 perpetrator -- or at least that the agent -- the

3 perpetrators were agents of the Diocese, the priests and

4 teachers we’ve alleged.  

5 Moving on to the law of contingent unaware future

6 claimants.

7 MR. DUKES:  Could I --

8 MS. IVEY:  Yeah.

9 MR. DUKES:  -- interrupt you --

10 MS. IVEY:  Sure.  Go ahead.

11 MR. DUKES:  -- and address the Judge Nicholson order

12 issue?

13 MS. IVEY:  Yeah.

14 MR. RICHTER:  Don’t let him interrupt you.

15 THE COURT:  Well, let’s -- let’s take about a five (5)

16 minute break.  The court reporter has been going about an

17 hour and twenty (20) minutes, so let’s just take about a

18 five (5) minute break.

19 MR. RICHTER:  Thank you.  And Judge, we’d like to

20 finish our argument before we were interrupted --

21 MS. IVEY:  It’s very brief.

22 MR. RICHTER:  -- the peace meal.

23 THE COURT:  Okay.  We’ll still take a five (5) minute

24 break and come back with y’all.  

25 MR. RICHTER:  Thank you.
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1 (OFF THE RECORD BREAK FROM 2:34 P.M. TO 2:47 P.M.)

2

3 THE COURT:  All righty.  Ms. Ivey, you wanted to

4 continue?

5 MS. IVEY:  Yes, sir.

6 THE COURT:  Okay.

7 MS. IVEY:  Just going to wrap it, the -- our fourth

8 point, which is really getting to the issue, ultimately,

9 should this Court find it necessary to conduct its own

10 limited collateral review.  Hospitality Management

11 Associates, the South Carolina case that we contend

12 controls here, provides that in order to provide minimal

13 due process absent class plaintiffs must receive notice

14 plus an opportunity to be heard and participate in this

15 litigation, whether in person or through counsel.  

16 And Your Honor, under a wide range of Supreme Court

17 jurisprudence, in comparable situations where there’s

18 unknowing contingent future claimants, the Courts have,

19 pretty uniformly, held that it’s impossible, one, to

20 provide reasonable notice to unaware claimants and, two, to

21 provide adequate representation to future claimants. 

22 Plaintiff’s memorandum cites just a few of these Supreme

23 Court cases, which include AMCHEM Products versus Windsor,

24 it’s 521 US 591, that’s a 1997 Supreme Court case.  And in

25 that case the Court contemplates asbestos workers in an
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1 asbestos settlement that tried to cover future claimants. 

2 And -- or even the children of those workers, or unborn

3 children of those workers, who later grabbed their daddy’s

4 leg, and it’s got asbestos product, and then they’re

5 exposed, and they have some future claim.  

6 Another one of those cases is Mullane versus Central

7 Hannover Bank and Trust Company, it’s 399 US 306, 1950. 

8 And as to these cases what the Supreme Court is -- is

9 holding is that the right to be heard has, really, no worth

10 unless you’re informed of the matter as pending and that

11 you can choose for yourself whether to opt in, whether to

12 proceed with -- with the class or assert a claim.  And you

13 can make a meaningful decision of that.  In -- you know,

14 these instances, even if somebody had come and knocked on

15 the plaintiff’s doors -- assuming all of the plaintiff’s

16 allegations are true as to the repressed memory -- they

17 wouldn’t have even known they had a claim to assert.  The

18 notice would have been meaningful -- or meaningless to them

19 because they weren’t aware of their claim at -- at the time

20 that the notice was issued.

21 The second prong of the analysis under Hospitality

22 Management is that if notified, or if they had a reasonable

23 way of being notified, that they had adequate

24 representation.  And that also fails too here, Your Honor. 

25 We have cited to a couple of scholarly articles on this
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1 issue and it -- it’s an issue that crosses many Supreme

2 Court cases.  And one of those articles I would suggest for

3 the Court’s consideration, it’s an article by Professor

4 Rhonda Wasserman titled “Future Claimants in the Quest for

5 Global Peace,” it’s 64 Emory Law Journal 531, 2014.  And

6 Professor Wasserman does a really good job in that article,

7 particularly at page 558 of that article, of walking

8 through the different impediments to representation, even

9 if it’s contemplated in a class.  So the problems with

10 class counsel representing the current claimants and the

11 problems with class counsel in some way trying to provide a

12 mechanism or adjudicate the rights of unknown future

13 claimants, it’s -- just as a matter of logic -- very

14 difficult.  They don’t know their exposure.  They don’t

15 know the extent of their injuries.  They don’t -- you don’t

16 even know who they are.  

17 So what you would be doing, if class counsel was also

18 representing those future claimants, is you would somehow

19 be binding or adjudicating the rights of unknown parties. 

20 You don’t know who your potential clients are going to be. 

21 And for that reason the Supreme Court cases that deal in

22 this world of unborn children and unidentified, unaware

23 future claimants have resoundingly said, even where these

24 mass tort settlements try to cover future claimants,

25 there’s a -- there’s a fundamental due process problem in
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1 doing so.  And so when the claimants come later, the unborn

2 child comes later, courts have found that they’re not bound

3 to those prior settlements because they -- they couldn’t

4 have received notice, and it -- and it wouldn’t have met

5 minimal due process rights, and that they didn’t receive

6 adequacy of representation.  And on similar analyses that -

7 - that we have here, it allowed those claims to proceed. 

8 And that’s what we -- we think the right result is here to

9 the extent the Court even needs to get to that issue.

10 THE COURT:  All righty.  Thank you, ma’am.  

11 MR. DUKES:  Let’s talk about Judge Nicholson’s order,

12 first.  It -- Judge Nicholson -- well, the motion for

13 limited collateral review by Judge Nicholson was filed by

14 Mr. Richter -- or Mr. Richter’s lawyers, it wasn’t filed by

15 the Diocese.  The Diocese moved for Judge Nicholson to

16 reconsider his ruling because, quite frankly, we believe he

17 was wrong.  Judge Nicholson then amended his ruling on

18 limited collateral review and he was still wrong.  And we

19 filed a motion to reconsider that order.  Before he could

20 rule on that motion to reconsider, he granted summary

21 judgement in favor of the Diocese and brought the case to a

22 conclusion.  

23 On appeal we have raised as independent sustaining

24 grounds -- Judge Nicholson granted us summary judgement on

25 common law charitable immunity.  We raised as independent
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1 sustaining grounds the doctrine of res judicata in the

2 class action bar.  That matter is still on the Court of

3 Appeals and -- and no one can predict what Columbia is

4 going to do with that -- with this case.

5 THE COURT:  When was that?

6 MR. DUKES:  Sir?

7 THE COURT:  When was the appeal?

8 MR. DUKES:  We’ve -- the appeal got filed in September

9 2017.  The briefing was completed in January -- December,

10 probably, of 2018 and -- and it’s still -- it hasn’t been

11 set for hearing yet.

12 THE COURT:  Okay.

13 MR. DUKES:  We’re still waiting.  But it’s fully

14 briefed and ripe -- ripe for argument.

15 Hospitality Management calls for the Court to look at

16 what calls for you, on plaintiff’s motion to conduct the

17 limited collateral review, to look at what Judge Goodstein

18 did, and to determine whether what she did, and what Mr.

19 Richer did were correct.  The Diocese contends that they

20 were.  Judge Goodstein developed a notice program that was

21 designed to -- to provide reasonable notice to members of

22 the class.  That’s what -- when you have people in a class

23 action that you don’t know who they are they put ads in the

24 newspapers, nowadays they put a Facebook page, or a Twitter

25 account, or something like that.  There are many ways to
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1 notify a class of the pendency of a class action to allow

2 them to make a claim.  This was an opt out class action,

3 which means you were in the class action unless you filled

4 out a form and sent it to Mr. Richter and said, (as

5 stated), “I don’t want any part of this.  I opt out.”  

6 The class judgement is binding on everyone who is

7 defined in the class order and Judge Goodstein defined that

8 as all victims of sexual abuse at the hands -- and I’m

9 paraphrasing, I’m not reading it -- of employees or agents

10 of the Diocese who are born before August 31, 1980.  And

11 the second category of class members were spouses, parents,

12 and those called the consortium class.  The class action is

13 then binding on all of those people.  And if they don’t

14 file a claim in the class action they are barred from ever

15 bringing that claim.  That’s why you enter into a class

16 action settlement, to buy your peace.  And that’s the

17 fundamental law on class actions.

18 Hospitality Management calls on you to say, (as

19 stated), “Well, was Judge Goodstein’s notice

20 program reasonably calculated to give notice to the class?” 

21 And then, (as stated), “Was Mr. Richter’s actions -- did

22 Mr. Richter comply with the class action order?”  He did. 

23 He did exactly what Judge Goodstein ordered to the letter. 

24 Because of that people who did not file claims in the class

25 action are barred if they didn’t file.  You don’t look to
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1 whether anyone actually received the -- read the newspaper

2 and saw the notice, it’s just -- your focus is, (as

3 stated), “What did class counsel do?  What did class -- the

4 class action court order and what did class counsel do? 

5 Did they fulfill the order?”  And they did.  If they did

6 that then the settling defendant has bought its peace.  

7 You don’t look -- and I’ve used this example many

8 times.  There’s no exception for somebody who was on a six

9 (6) month European cruise who wouldn’t actually receive

10 notice if it were advertised.  You don’t look to see if

11 somebody was in the military in Afghanistan.  You -- that

12 doesn’t follow the law of class actions.  You look at what

13 the Court ordered and what class counsel did.  And if that

14 was reasonably calculated to reach the class, not any

15 particular individual, then their claims are barred.  So --

16 THE COURT:  But that’s -- but that’s different than

17 what we have here, wouldn’t you agree?  Because whatever

18 Roe 193 was could have known all about the class, could

19 have had a friend in the class, could have known every

20 single thing there was to know about the class, how much

21 money they were getting, it could have followed the -- the

22 whole litigation, but not known that he was supposed to be

23 in the class because he had repressed memory.  That’s the

24 issue.

25 MR. DUKES:  Well, you know, the repressed memory case,
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1 Moriarty versus Garden Sanctuary, was not a class action

2 case, it was a case involving the discovery rule and

3 tolling the statute of limitations.  There’s -- there are

4 no case law -- there’s no case law that I’ve ever found

5 creating a repressed memory syndrome exception to the

6 doctrine of res judicata in class action settlements.

7 THE COURT:  Well, I agree, but that’s -- that’s the

8 novel issue in the -- in these cases is the notice

9 requirement.  When did they, obviously, become unrepressed? 

10 And, of course, that begins the tolling.  All those things,

11 it’s all new.  It’s not something that we’ve been

12 adjudicating for years, and years, and years.

13 MR. DUKES:  Well, it -- the theory -- and by the way

14 it is highly debated among psychologists and psychiatrists

15 whether there is anything known as repressed memory

16 syndrome.  I read one author who was a critic of -- of the

17 diagnosis who said, (as stated), “It -- describe to me

18 scientifically how there is a” -- and she called it a

19 hobgoblin -- “that reaches up in your brain, and grabs a

20 memory, and then hides him in a lockbox somewhere until it

21 works its way free.”

22 THE COURT:  And we’re going to have to have a factual

23 hearing on that at some point in time in the future --

24 MR. DUKES:  Correct.  Well --

25 THE COURT:  -- well in the future, but --
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1 MR. DUKES:  And -- and Moriarty requires that the

2 plaintiff’s present expert testimony to prove both the

3 abuse and the repressed memories.  And then the plaintiff

4 also has to provide corroborating evidence.

5 THE COURT:  That is correct.

6 MR. DUKES:  At this stage they have not done that.

7 THE COURT:  But they’re not required at this point.

8 MR. DUKES:  They have -- the plaintiffs filed the

9 motion for limited collateral review.  The limited

10 collateral review, as I say -- my argument is you don’t

11 look to these plaintiffs, whether they could appreciate the

12 notice.  What if somebody was illiterate?  Are they not

13 bound by a class action if they’re a member because they

14 couldn’t read -- or blind for that matter?  They are bound. 

15 You don’t look to whether an individual could have

16 appreciated the class notice, you just look at whether the

17 class notice was reasonably calculated to reach everybody.

18 THE COURT:  Okay.  Go ahead.

19 MR. DUKES:  The plaintiffs are now saying they should

20 not be bound because they claim to have repressed memory,

21 that’s what they say in their -- their motion for limited

22 collateral review.  The affidavits they submitted say, (as

23 stated), “I forgot that I remembered,” essentially.  That -

24 - that testimony was expressly rejected by the Supreme

25 Court in Moriarty.  So those affidavits don’t establish
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1 that they have repressed memory syndrome.  So even if you

2 were inclined to say, (as stated), “Well, a class action

3 settlement can’t apply to somebody who has repressed

4 memory,” the -- the movants have not established that they

5 have repressed memory under the law.  So their motion --

6 the motion for limited collateral review, I guess, what you

7 should do is say their claims are barred because they can’t

8 -- hadn’t proved repressed memory.

9 THE COURT:  All right.  Well, let’s talk about -- just

10 real quickly with Judge Nicholson’s previous order, do you

11 feel as though that’s going to be dispositive on what I do?

12 MR. DUKES:  No, sir.  Not at all.  Not at all.

13 THE COURT:  All right.  I was just asking your opinion

14 on that.  

15 MR. DUKES:  It -- it is -- it’s not the law of this

16 case, it’s not the law of his case either because it’s on

17 appeal.

18 THE COURT:  That’s right.

19 MR. DUKES:  So it is out there.  It’s a conclusion

20 that he’s made on a non dispositive matter because,

21 remember, his order was not, (as stated), “This plaintiff

22 had repressed memory syndrome, therefore the class action

23 settlement agreement doesn’t apply to him.”  It was, (as

24 stated), “I find that if he proves it then due process

25 would not hold him bound to the class action.”

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000261



98

1 THE COURT:  And he was --

2 MR. DUKES:  So it was conditional.

3 THE COURT:  That’s correct.  And my understanding was

4 that he, at some point in time, had indicated that he -- he

5 was later going to have to have the plaintiffs have a

6 factual hearing and provide him with things that you’ve

7 indicated, which is the --

8 MR. DUKES:  That’s correct.

9 THE COURT:  -- we’ll bring in the psychiatrists, we’ll

10 bring in the -- everybody and --

11 MR. DUKES:  And -- and then he granted summary

12 judgement in --

13 THE COURT:  So --

14 MR. DUKES:  -- in the Diocese’s favor on charitable

15 immunity and the whole case was over.

16 THE COURT:  Okay.

17 MR. DUKES:  And now it’s up on appeal.

18 THE COURT:  All right.

19 MS. IVEY:  May I briefly reply --

20 THE COURT:  Absolutely.

21 MS. IVEY:  -- Your Honor?  So I think what -- what I

22 just heard is that Judge Nicholson’s wrong, that the

23 Supreme Court was wrong in Moriarty by even recognizing

24 repressed memory.  And I heard some comparisons of these

25 plaintiffs who suffer from a recognized disability, a
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1 disability so severe that it -- it tolls the statute of

2 limitations, compared to people who were on a six (6) month

3 European cruise, compared to people that were blind, or

4 deaf, or something like that.  If we’re going to compare it

5 to anything, I think the best comparison is to people that

6 were incompetent and didn’t have a representative or were

7 in a coma.  And I’m -- I’m just, kind of, baffled by the

8 comparison whatsoever.  What we’re urging this Court to do

9 is find as a matter of law -- not getting into our proof of

10 repressed memory, which is something we’re going to have to

11 face in this case in its own issue, but to find as a

12 matter of law this -- this issue of limited collateral

13 review, a repressed memory victim like ours and -- and the

14 critical points are the date of recall and the date of the

15 prior settlement -- cannot be bound based on due process

16 considerations.  

17 Mr. Dukes says a couple things.  He says that Judge

18 Goodstein was charged with providing reasonably calculated

19 notice and that’s accurate.  It wasn’t the Richter Firm, it

20 wasn’t Mr. Richter, it’s the Court.  And you’ll see this in

21 Doe versus Bishop of Charleston.  And then he says Mr.

22 Richter was charged with providing notice and that’s not

23 the facts, Your Honor.  This class action was a little bit

24 different in that the Diocese spoke up and said, (as

25 stated), “Hey, we know about forty (40) or forty five (45)
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1 potential victims that we’ve kept to ourselves up until

2 this point” -- this was far along in the litigation --“and

3 we’re going to call those actual notice recipients.  We

4 need to go find those people.”  And they said, (as stated),

5 “But -- but we don’t want to turn those names over because

6 some of them want -- might want to be anonymous, but we’ll

7 take care of it.”  And so then they go -- they go do that. 

8 And they can find all but, like, four (4) of them.  And so

9 at that point the Court said, (as stated), “Listen, I’m not

10 going to affect these four (4) people’s rights that have

11 come to you, that have made claims -- or somebody has on

12 their behalf -- I’m not going to do away with their rights

13 without them having notice and without them having an

14 opportunity to be represented in a -- in a suitable

15 fashion.”  And so at that point the Diocese turned over

16 just those four (4) names and assist -- 

17 MR. RICHTER:  It got down to two (2) extra.

18 MS. IVEY:  -- had -- had plaintiff’s counsel -- class

19 counsel’s investigator assist in the -- the efforts to find

20 those people.  And we got down to two (2) folks that

21 couldn’t be identified.  And so when you see that Doe

22 opinion that’s what that deals with, the Doe versus Bishop

23 of Charleston, that those two (2) people had -- have a

24 specific remedy different than the other class claimants

25 because the judge in the -- the class action didn’t want to
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1 do away with their rights when it was clear that -- that

2 they had come forward.  

3 And so here, Your Honor, we can’t confuse the facts. 

4 And so the first -- the first fact is Mr. Dukes jumps to

5 the conclusion, again, that these plaintiffs are in the

6 class.  You may find, just like you may find that the

7 plaintiffs don’t have repressed memory, the facts may prove

8 that the plaintiffs were physically assaulted, but not in a

9 sexual way.  They weren’t sexually abused as minors.  Or

10 maybe it was when they were eight (8) -- nineteen (19),

11 eighteen (18), some age of majority at the time.  Or maybe

12 we’ll find that the teachers that perpetrated Roe -- I

13 believe it was in Roe -- there’s teachers --

14 MR. RICHTER:  Doe.

15 MS. IVEY:  Doe is teachers?

16 MR. RICHTER:  Uh-huh.  

17 MS. IVEY:  The teachers were not, in fact, employed by

18 the Diocese.  And all of those facts will determine whether

19 or not they fit into that class definition.  And so we --

20 we can’t put -- put the cart before the horse there.

21 And I think, at a fundamental level, we hear the -- we

22 hear the defense saying, (as stated), “Richter was required

23 to give notice.”  Well, that’s not the facts.  If you go

24 back and look at the -- the class action, you look at Doe

25 versus Bishop of Charleston, it was different in this case. 
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1 The Diocese assumed that responsibility and the Diocese was

2 charged with that responsibility.  

3 MR. RICHTER:  As to the Court’s file.

4 MS. IVEY:  And then we hear the Diocese saying --

5 MR. DUKES:  Mr. Richter is correct.  The Diocese was

6 responsible for providing actual notice to the people we

7 knew about.

8 MS. IVEY:  But that’s not what your motion to

9 disqualify says.  It says, (as read), “Richter was charged

10 with providing notice.  And he failed to notify people,

11 including these plaintiffs.”  And that’s one of the bases

12 for the motion to disqualify him.  And it’s, again, one of

13 the misstatements that’s material in this case.  

14 We also hear the Diocese saying, (as stated), “All

15 means all.”  Judge Goodstein approved that settlement, it’s

16 Judge Goodstein’s judgement that is trying to be forced

17 upon these plaintiffs or cover the plaintiff’s claims.  And

18 it’s our argument -- I just reiterate this again, Your

19 Honor -- that all can’t mean unknowing, unaware, future

20 contingent claimants, just as a matter of due process.  And

21 so we get it, it’s plain that the Diocese wants this to be

22 as broad and as all encompassing as it can be, but it can’t

23 be, at least as to this very limited group of victims.  

24 And -- and my last point, Your Honor -- unless Mr.

25 Richter has anything about the Diocese that -- that I don’t
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1 know about that needs to be raised -- is Mr. Dukes talks

2 about the John -- John Doe 193 limited collateral review. 

3 And he says, I think, two (2) different times -- he -- he

4 move -- they move to reconsider the original order.  Then

5 the amended order comes out.  And then they move to

6 reconsider that order.  And that begs the question to me,

7 Your Honor, why didn’t they move to reconsider Judge

8 Brown’s March 4th order?  That would have been, in a way,

9 one of the proper mechanisms to reconsider that order and

10 get that done with some finality.  Now, if they want to

11 appeal your ruling on res judicata, or Judge Brown’s ruling

12 on res judicata in the same way they’re appealing the John

13 Doe 193 decision of Judge Nicholson?  They can do that. 

14 And this can be the next case taken up with the Court of

15 Appeals, you know, if a decision doesn’t issue before then.

16 And Mr. Richter, do you have anything else to add?

17 MR. RICHTER:  Well, I just need to correct one thing

18 so that we can be perfectly accurate with the Court.  The

19 Diocese secreted forty five (45) names from class counsel

20 from the class.  Ultimately, came clean on that.  That got

21 whittled down to twenty (20).  They took on -- and the

22 judge has put this in her order that they’re responsible

23 for notifying those people by what’s called actual notice, 

24 direct notice.  They’ll -- they’ll actually get a

25 registered letter in their hands and they did that down to
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1 two (2), I think.  We --

2 MR. DUKES:  It was -- I thought it was four (4), but -

3 -

4 MR. RICHTER:  Well, it was four (4) at one point, but

5 it got down, ultimately --

6 MR. DUKES:  To two (2).

7 MR. RICHTER:  -- to two (2).  And that is the accurate

8 fact account of the Diocese taking part in the notice.  The

9 other thing that Mr. -- I would like to clarify for the

10 record because it’s incorrect.  Mr. Dukes said these guys,

11 our plaintiffs, say in their affidavits, (as stated), “We

12 forgot we were sexually abused.”  That’s not true.  I have

13 in my hand the affidavits.  Your Honor, has those

14 affidavits.  They never say that.  It’s not true.  That’s

15 not -- that’s not the way repressed memory called

16 dissociation works, as experts will, ultimately -- I guess,

17 say before -- before you.  So those -- those are the things

18 I wanted to add, not to argue further, but just to get the

19 record clear as -- as to those points.  Thank you, Judge.

20 THE COURT:  All right.

21 MR. DUKES:  Judge, I -- can I make one request?

22 THE COURT:  Sure.

23 MR. DUKES:  Ms. Ivey started to say, (as stated),

24 “What we want the Court to determine as a matter of law

25 is,” and then she distracted herself and started talking
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1 about something else.  If you would -- would you ask her to

2 say what they want the Court to rule as a matter of law?

3 THE COURT:  As to limited collateral review?

4 MR. DUKES:  Yes, Your Honor.

5 MS. IVEY:  Okay.  And that is that the plaintiffs in

6 all of these cases who have alleged recall only within the

7 past couple of years, it’s different dates for each, and

8 did not receive -- had not recalled at the time of class

9 notice are not bound to the prior 2007 class action

10 settlement.

11 THE COURT:  Okay.

12 MR. RICHTER:  And that’s what -- there’s now -- this -

13 - this is developing the body of case law, it’s still

14 developing.  It’s pretty well developed now.  There’s a

15 majority rule now in the country so that you -- you’ll see

16 that.  And of course, that rule is that repressed memory

17 people can’t be charged with knowledge of anything because

18 they were repressed.  Mr. Dukes argued in his memorandum --

19 I believe I recall this correctly -- that, (as stated),

20 “Oh, this is -- you know, the -- there’s no limit to this. 

21 This could apply to somebody might be in the -- in the

22 trenches fighting a war on another continent and then not

23 see the -- the adds in the paper kind -- kind of thing.” 

24 Their answers to all of those things -- and that particular

25 example -- there’s a Sailors and Soldiers Civil Relief Act
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1 of 1940, which tolls -- stays -- tolls the statute of

2 limitations for those persons on active duty.  But any --

3 but that’s a sidelight and we’ve argued it.  Thank you for

4 being so patient with our time -- with your time. 

5 THE COURT:  All righty.  So we are now to the

6 defense’s motion for disqualification and protective order.

7 MR. DUKES:  Your Honor, we -- do you want to talk

8 about the motion for confidentiality order first, or do you

9 want to talk about the motion to disqualify first?

10 THE COURT:  I think the motion for confidentiality is

11 going to come in our next session of line by line, every

12 single discoverable issue that we’re going to have to go

13 through.

14 MR. DUKES:  Okay.  All right.  One thing I want to

15 point out to the Court is in the plaintiff’s argument

16 regarding -- or in Mr. Richter’s argument regarding our

17 motion to disqualify, he asserts that -- that the -- a

18 party -- an opposing party has no standing to move to

19 disqualify another attorney in the case.  Well, it so

20 happens that -- that Mr. Richter’s lawyers moved -- in the

21 malpractice litigation, moved to disqualify both the

22 Diocese’s lawyer and plaintiff’s counsel before Judge

23 Nicholson.  And Judge Nicholson actually disqualified both

24 of them, and then reconsidered it, and let him back in the

25 case.  That argument that there’s no standing also doesn’t
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1 follow with the Haygood versus Summerwill case, which is

2 cited in the plaintiff’s brief, where it was an opposing

3 party moving to disqualify opposing counsel.  And in the

4 Haygood case they determined that that was immediately

5 appealable if you disqualify somebody.  

6 Mr. Richter represented a class of all victims of

7 sexual abuse.  His motion says he represented them all. 

8 The complaint defines the class as all victims.  The

9 settlement agreement, a contract, says it’s all victims. 

10 And now he’s saying that he represented less than all.  He

11 is attacking his own settlement agreement.  And this new

12 interpretation of the settlement agreement undermines the

13 prior litigation.  From the Diocese perspective, all means

14 all.  

15 Now, I have in the courtroom Professor Adams who is

16 the expert who provided the affidavit for us.  And I’d like

17 to call him to the witness stand and have him testify and

18 explain his opinions of why Mr. Richter cannot continue as

19 counsel of record in this case.

20 THE COURT:  Do you have any objection?

21 MR. RICHTER:  Yeah, we object.  We didn’t receive any

22 notice that this was going to be an evidentiary proceeding.

23 MR. DUKES:  There is nothing in the rules requiring --

24 requiring that, that I could find.

25 THE COURT:  Pull it up.  Look through the motion of

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000271



108

1 protective order.

2 THE ADMINISTRATIVE ASSISTANT:  (Complies.)  

3 THE COURT:  (Views documents.)  

4 MR. RICHTER:  I think that’s a matter for the -- to be

5 candid with the Court as we’re required to be, I do think

6 Your Honor enjoys the discretion of how the proceeding is

7 conducted.

8 THE COURT:  Oh, I meant the motion for

9 disqualification.  Sorry.  

10 THE ADMINISTRATIVE ASSISTANT:  (Complies.)

11 THE COURT:  (Views documents.)  Do you have a copy of

12 -- of his affidavit?

13 MR. DUKES:  Mr. Adams?

14 THE COURT:  Yes, sir.

15 MR. DUKES:  Professor Adams?  Yes, I do.

16 THE ADMINISTRATIVE ASSISTANT:  Thank you.

17 MR. DUKES:  Oh, this is --

18 THE ADMINISTRATIVE ASSISTANT:  Oh.

19 MR. DUKES:  -- the only copy I have.  I just want to

20 show it to you.

21 THE ADMINISTRATIVE ASSISTANT:  Okay.

22 THE COURT:  All righty.  (Views documents.)

23 MR. DUKES:  And that’s in the record.  We filed it.

24 THE COURT:  Yeah.  We -- it’s a hundred and seventy

25 five (175) page memorandum and it’s too hard for us to
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1 scroll fast enough, so --

2 MR. DUKES:  Okay.

3 THE COURT:  (Views documents.)

4 MR. RICHTER:  Judge, is that the original or the

5 supplemental?

6 MR. DUKES:  I handed him the supplemental.  

7 THE COURT:  It says, (as read), “Revised affidavit of

8 expert opinion of Dr. Gregory Adams.”  (Views documents.) 

9 I -- I think it would be beneficial and helpful to me to

10 give me the opportunity to ask him some questions as well

11 that I may have that I can’t really ask based on the

12 affidavit.  So -- also I think, Mr. Richter, certainly give

13 you an opportunity to cross-examine him and ask him any

14 questions that you may have as to it as well.  So I’ll

15 allow it.  Come on up, sir.

16 WITNESS GREGORY ADAMS:  (Complies.)

17 MR. DUKES:  Thank you, Your Honor.

18 THE COURT:  Do you swear him?

19 THE LAW CLERK:  Do you solemnly swear or affirm that

20 the testimony you will give will be the truth, the whole

21 truth, and nothing but the truth so help you God?

22 WITNESS GREGORY ADAMS:  I do.

23 THE LAW CLERK:  Thank you.  You may be seated.

24 WITNESS GREGORY ADAMS:  (Complies.)  Thank you so

25 much.
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1 THE LAW CLERK:  State your --

2 MR. DUKES:  Your Honor, I -- 

3 THE LAW CLERK:  -- full name for the record.

4 MR. DUKES:  -- I am prepared to qualify Mr. --

5 Professor Adams as an expert in legal ethics and

6 professionalism.  In -- at the end of his affidavit, he

7 mentions two (2) Supreme -- I think it’s two (2) Supreme

8 Court cases holding that it is error for a Court to refuse

9 to admit his testimony as an expert witness.

10 THE COURT:  Mr. Richter, do you object to him being

11 qualified as an expert?

12 MR. RICHTER:  I -- I will agree that his submission,

13 his affidavit is sufficient of -- his CV is sufficient for

14 Your Honor to make a call as to whether he’s going to be

15 allowed as an expert or not.

16 THE COURT:  All right.  

17 MR. DUKES:  Then I’ll offer -- I’ll offer Professor

18 Gregory Adams as an expert witness in legal ethics and

19 professionalism.

20 THE COURT:  All right.  Mr. Adams, I will qualify you

21 as an expert and allow you to give your expert opinion. 

22 Okay?

23 WITNESS GREGORY ADAMS:  Thank you, Your Honor.

24 THE COURT:  All right.

25
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1 GREGORY ADAMS, after being duly sworn, testified as

2 follows:

3

4 (WITNESS GREGORY ADAMS-DIRECT BY MR. DUKES)

5

6 DIRECT EXAMINATION

7 Q Good afternoon, Professor Adams.  Were you asked to --

8 what did you analyze in developing your opinions?

9 A I analyzed a number of documents, pleadings, court

10 orders relating to the class action.  I reviewed a

11 number of pleadings and -- and filings in this case. 

12 I set forth in my affidavit, I believe, of categories

13 of things that I reviewed that I had thousands of

14 pages of documents that you had electronically

15 provided to me.

16 Q Was there anything that you needed to review that you

17 weren’t provided?

18 A No, sir.  You, with amazing quickness, provided me the

19 information I requested.  And when I had questions

20 about whether certain things existed you were very

21 forthcoming in telling me whether such information was

22 available and supplying it if it was.

23 Q Did you reach any opinions regarding the impact of the

24 South Carolina Rules of Professional Conduct on Mr.

25 Richter’s continuing representation of the plaintiffs
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1 in this case?

2 A Yes, sir.  I did.

3 Q And what, in general, were those conclusions?

4 A In -- in general, I think the best summary is that Mr.

5 Richter is enveloped.  He’s surrounded by a number of

6 conflicts of interest, any one of which would make it

7 inappropriate for him to continue to represent the

8 plaintiffs in these cases.  And -- and those are

9 exacerbated by the information that I developed in

10 looking at Rule 3.7, the lawyer-witness rule, and how

11 it tied directly into the heart of those conflicts of

12 interest that affect Mr. Richter’s ability to properly

13 represent the plaintiffs in these cases.

14 Q And were -- did you develop opinions about the impact

15 -- import of Rule 1.7 of the Rules of Professional

16 Conduct?

17 A Yes, sir.  I did.  Rule 1.7 is our basic conflict of

18 interest rule and it sets forth the -- the fundamental

19 prohibition on lawyers engaging in representation, or

20 continuing representation, when they are afflicted by

21 concurrent conflict of interests, which could be a

22 conflict that arises from duties to another client,

23 duties to a former client, duties to third parties, or

24 the lawyer’s self interests.  And -- and I found in

25 this case Mr. Richter is affected by his ability to
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1 represent these plaintiffs and exercise his

2 independent professional judgement on their behalf. 

3 His ability to take all of the advocacy steps that

4 would be considered and might be employed by an

5 independent lawyer, it’s -- it’s hamstring in this

6 case.  There are a number of things from his

7 responsibilities to other clients, present and former,

8 and his own self interests that limit the way he can

9 approach his representation of them in a way that an

10 independent lawyer would not be limited.  An

11 independent lawyer would be free to consider a number

12 of options that Mr. Richter is either precluded or

13 discouraged from using, probably from even seriously

14 considering, simply because of these conflicting

15 duties and his personal interests.

16 Q And could you explain?  Let’s start with the

17 conflicting duties to current clients.  What -- what

18 conflicting duties prevents Mr. Richter from

19 continuing to represent the plaintiffs in this case?

20 A Mr. Richter is precluded from attacking the work

21 product that he produced in the class action.  He

22 negotiated and played a key role in drafting the

23 settlement agreement, the contract that the parties

24 reached, and then submitted to Judge Goodstein who

25 approved it as a fair settlement of the matter and
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1 made it into a court order.

2 Q And how -- how is he prohibited from attacking those

3 pleadings and documents?

4 A Rule 1.9 clearly prohibits a lawyer from attacking or

5 seeking to modify work product for a former client. 

6 All of the members of the class were his clients, most

7 of them are former clients now, his representation’s

8 come to an end.  There was discussion a little while

9 ago about the -- the four (4) and then, ultimately, it

10 got paired down to two (2) named, identified victims

11 who had never been able to be found and notified. 

12 They’re still entitled to actual notice of the class

13 action and of their right to make a claim.  They’re

14 still entitled to make a claim.  If one of them showed

15 up tomorrow, they would be entitled to make their

16 claim.  Even though it’s well beyond the hundred and

17 twenty (120) days, this is the -- the small group of

18 people Judge Goodstein carved out from the hundred and

19 twenty (120) day limit.

20 So those two (2) people identified, but never

21 notified, remain Mr. Richter’s current clients.  All

22 the rest of the class members are his former clients. 

23 He’s -- he’s limited in attacking his work, but he’s

24 precluded.  I mean, it’s -- Dean Wilcox, Professor

25 Krystal in the quotation I put in my affidavit,

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000278



115

1 they’re -- in their pre-eminent work on the ethical

2 responsibilities of South Carolina lawyers, our ethics

3 law, they say specifically -- and I quote it in my

4 affidavit.  They say specifically that it’s a well

5 recognized exception that a lawyer cannot attack his

6 previous work product for former clients in

7 representing a new client.  And -- and they rely upon

8 language adopted by the South Carolina Supreme Court

9 in the official comments to Rule 1.9, as highlighting

10 that as one of the forbidden areas for lawyers.  

11 What Mr. Richter is called on to do in this case

12 for his clients who claim repressed memory syndrome is

13 to say they’re -- there are several -- there are three

14 (3) things that have been kind of jumbled together

15 here, but let me see if I can clarify them.  There is

16 -- there’s law about tolling the statute of

17 limitations for repressed memory victims.  That’s

18 really not involved here.  There’s the question --

19 which is the heart of my concern, is the question

20 about whether these repressed memory victims -- and

21 repressed memory victims, generally, were class

22 members as that class was defined as negotiated by Mr.

23 Richter, as drafted into the contract, as approved by

24 Judge --

25 Q Goodstein?
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1 A Goodstein.  And because one -- one solid, powerful

2 argument here would be to say, (as stated), “These

3 repressed memory victims were never class members. 

4 When we drafted the definition of the class, they

5 weren’t in it.”  You’ve heard that argument made here

6 today.  They weren’t.  We know -- and I -- I quote in

7 my affidavit Mr. Richter’s lawyers in the malpractice

8 suits against him that have been consolidated on

9 appeal and are still pending on appeal.  His lawyers

10 have -- have made the argument that these repressed

11 memory victims were not intended to be and were not,

12 in fact, class members.  That flies in the face of the

13 language that he used in the class definition, all

14 persons.  There’s no footnote there.  There’s no

15 parenthetical.  There’s no exception.  All persons,

16 except repressed memory victims.  

17 And it’s not that they overlooked that, that it

18 didn’t occur to them that it was a good idea they

19 should have thought about, it was something that was

20 actually discussed.  It’s been filed an affidavit of

21 Peter Shahid who’s been discussed here today, in which

22 he talks at length and focuses on his discussions

23 with, his correspondence with, his interactions with

24 Mr. Richter.  Now, Mr. Shahid says, (as stated), “We -

25 - we talked about these repressed memory victims.  Mr.
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1 Richter didn’t think that we needed to do anything

2 special for them.”  Everybody understood all means

3 all.  And they were included in this and he didn’t

4 want to carve them out.

5 Q It --

6 A Now, that’s a very important point and yet what Mr.

7 Richter seems to be deciding now is -- and Jerry

8 Theos’s affidavit, I think, goes to this.  He seems to

9 be saying, (as stated), “I’m -- I’m not going to

10 deal with that.  I’m not going to confront Peter

11 Shahid.  I’m not going to refute his statements in his

12 affidavit.”  Well, what independent lawyer faced with

13 an affidavit like this, a claim from the lawyer on the

14 other side like this, or a crucial issue about whether

15 these repressed memory victims were in the definition

16 of the class, or outside of it, whether in -- as a

17 matter of law, they were within or without, whether as

18 an intention of the parties drafting the contract they

19 were within or without.  I can’t imagine an

20 independent lawyer who had no self interest one way or

21 another saying, (as stated), “I’m not going to -- I’m

22 just not -- I’m going to let them go unchallenged.” 

23 But that’s what Mr. Richter has to do because if Mr.

24 Richter is going to challenge Mr. Shahid, then 3.7

25 clearly applies and he can’t continue as the lawyer
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1 here.  So his choice is, (as stated), “Okay.  I’ll

2 concede that point.  I’ll let Shahid’s affidavit stand

3 unchallenged.”

4 Q And --

5 A That’s the kind of conflict that our rules are

6 designed to protect against.  We have affidavits from

7 two (2) of his clients, the two (2) in the cases that

8 are pending before Your Honor now.  And -- and they

9 just grabbed what they have been told and what they

10 are basing their consent on.  That they don’t indicate

11 any awareness at all.  That Mr. Richter is precluded

12 by Rule 3.7 from inserting himself as a necessary

13 witness in this case on a crucial issue and being able

14 to refute the affidavit of Peter Shahid, if there’s

15 refutation.  And -- and Ms. Ivey argues that they

16 weren’t intended to be part of it.  His lawyers in

17 Columbia argue, (as stated), “You weren’t intended to

18 be a part of it.”  Mr. Richter certainly could be

19 expected to address that question, but then he can’t

20 because 3.7 creates a conflict of interest.  

21 Perhaps even more significantly Mr. Richter, and

22 Mr. Howler, and their law firm are being sued in a

23 number of -- apparently a large enough number that I

24 lost count.  I -- I’ve been chastised for saying there

25 were eight (8) cases consolidated.  I apologize.  I
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1 didn’t mean to mislead the Court.  There are eight (8)

2 listed on the -- the caption of the brief I was

3 looking at.  In fact, there were some others

4 apparently added, so it’s grown from eight (8) to

5 eleven (11) or something.  There are a number of very

6 serious malpractice breach of fiduciary duty cases

7 currently pending against Mr. Richter.  Those cases

8 create a concurrent conflict of interest because Mr.

9 Richter -- and none of us know what’s going to happen

10 to those cases.  We know what happened, initially, at

11 the Circuit Court level.  They’re up on appeal.  They

12 have been briefed and ready for argument for months

13 and months now.  The Court of Appeals hasn’t ruled,

14 hasn’t set oral argument, but those cases are alive

15 and well.  And as far as anybody knows -- at least

16 anybody not at the Court of Appeals knows, those cases

17 could be decided reversing the dismissal of those

18 malpractice claims.  There’s another malpractice claim

19 that’s pending in this circuit that has not been

20 dismissed, it’s still active and ongoing.

21 My experience over the last twenty five (25)

22 years working in cases involving ethical grievances

23 and malpractice actions against lawyers is we -- we

24 take those very seriously.  They often cause us to

25 have sleepless nights.  They make us upset and angry. 
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1 And that’s a natural reaction to them when somebody

2 calls you out to say, (as stated), “You didn’t do your

3 job right and as a result I got harmed.”  That’s

4 something that has -- it’s got emotional barbs to it. 

5 How you take those barbs out, and put it in a drawer,

6 and say, (as stated), “I’m not going to be affected by

7 that at all as I make all these decisions about how

8 best to represent my clients in the current

9 litigation,” is just unreasonable.  It’s not human

10 nature to expect that that could happen.

11 So Mr. Richter, in making decisions for these two

12 (2) current clients and a third one in the case that

13 may be joined before Your Honor, he’s got a conflict

14 of interest because he can’t -- he won’t -- we

15 shouldn’t expect him to throw himself under the bus

16 for these clients.  That’s not human nature.  So he’s

17 going to somehow consider his interest, what happens

18 to him in the malpractice actions.  It’s going to

19 color his judgement on behalf of these clients.  Now,

20 we can’t tell whether Ms. Ivey decided that the best

21 course was to make the argument that these repressed

22 memory victims were not in the class because it was

23 the best argument for the clients or because we had

24 raised the claims made by Mr. Richter’s lawyers in the

25 malpractice suits.  And so maybe that was a good way
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1 to head it off and -- and to diminish it as to take

2 that argument, but there are -- there are different

3 approaches that an independent lawyer might take in

4 how to deal with the difficulties created for these

5 clients by having a preclusive class action judgement

6 that, on its face, is -- it defines the class to

7 include these people.  

8 And we’re a state, a -- probably among the

9 strongest states in our country, for the plain meaning

10 rule.  The plain meaning rule in interpreting

11 contracts.  The plain meaning rule in interpreting

12 court orders and judgements.  The plain meaning of the

13 contract Mr. Richter drafted and signed is that his

14 current clients are out of luck.  That they were a

15 part of that class, they didn’t file their notice and

16 claim within the hundred and twenty (120) days, and as

17 a preclusive effect they’ve lost their rights.  

18 Now, there’s a third argument -- I mentioned that

19 there are three (3) different arguments that seem to

20 get intertwined here.  There’s a third argument and

21 it’s the argument that Judge Nicholson adopted in

22 saying that John Doe 130 -- 139 --

23 Q 193.

24 A -- 193, excuse me.  I get older and I’m more dyslexic,

25 I’m afraid.  193, you know, it’s -- it’s
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1 interesting what Judge Nicholson held in that case. 

2 He didn’t hold that John Doe 193 was not within the

3 class.  And he -- he seems to have based his actual

4 finding, his actual holing, on the assumption or the

5 unspoken determination that John Doe 193 was within

6 the class definition.  Because what he holds, as Your

7 Honor knows, is that due process prevents him from

8 being precluded from bringing his claim.  If he can

9 prove that he, indeed, has repressed memory syndrome,

10 and the dates work out, and he proves that he was

11 molested by someone who was an agent or employee of

12 the Diocese.  Well, inherent to that is the

13 assumption, (as stated), “Yeah, he was defined to be

14 within the class.”  But nonetheless he’s protected by

15 due process.  And his due process rights won’t let the

16 Court take away his right to assert his claim at this

17 point, if he, indeed, is a repressed memory victim.

18 So we’ve got these three (3) possibilities here. 

19 And Mr. Richter’s decisions about how best to deal

20 with those three (3) is -- it’s related to his defense

21 in the Court of Appeals in his malpractice action. 

22 His lawyers in that case -- and they’re very fine

23 lawyers -- have said one of the reasons he has no

24 liability is because he couldn’t have.  He could not

25 have defined these people as being in the class.  And
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1 he didn’t intend to define them as being in the class. 

2 He didn’t mean to put them in the class.  They aren’t

3 in the class.  And the reason, his lawyers say, that

4 he did that was -- and it comes back to Ms. Ivey’s

5 argument, if -- if he had included them in the

6 class he’d have had a concurrent conflict of interest. 

7 But he still -- he has that concurrent conflict of

8 interest now.  It’s a little bit different with the

9 passage of time.  Where it shows up most acutely is in

10 limiting his choices of advocacy for his clients in

11 these cases, limiting his ability to confront and try

12 to rebut Peter Shahid’s affidavit.  

13 Mr. Richter’s a -- he’s a formidable advocate,

14 but he, unfortunately, is representing these

15 clients with constraints on him that an independent

16 lawyer wouldn’t have.  And with clouds over his

17 independent judgement that an independent lawyer

18 wouldn’t have.  And a need not to become a witness in

19 this case, even though Peter Shahid says that he and

20 Mr. Richter are the only two (2) people who can

21 testify as to these essential facts about whether his

22 clients are within or without, intended to be in,

23 intended to be out, and do that against the background

24 of the extremely high burden that our Court says must

25 be met in order to overcome the powerful presumption
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1 of the plain meaning rule.  It’s going to take a lot

2 to -- to show that his clients were not written into

3 that class and therefore precluded, unless there’s

4 some constitutional limitation on the preclusion.

5

6 THE COURT:  All right.

7

8 MR. DUKES (resuming):

9 Q Now, is a Rule 1.7 conflict waivable?

10 A It can be.  Many of them -- most of them can be

11 consented to by the client, but it has to be informed

12 consent.  And as a result of the year 2000 amendments

13 to the ABA model rules, which were then enacted by our

14 Court after great study, that the -- the Court added

15 that word, informed, to make it clear.  It didn’t

16 think it was changing the law, but it wanted it to be

17 clear to all lawyers and judges that the consent had

18 to be truly informed.  And that means the lawyer has

19 got to make sure that the client has been told

20 everything the client needs to know to understand the

21 difference between what the conflicted lawyer would be

22 able to do and what an unconflicted lawyer would be

23 able to -- to do to be able to look at these things. 

24 And as I mentioned, there’s no evidence whatsoever in

25 these two (2) affidavits that there was anything even
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1 beginning to approach the kind of information and

2 explanation that would require to have informed

3 consent.

4 So yes, it’s possible, but it hasn’t happened

5 here.  And it can’t happen in terms of the rights, the

6 protection for the former clients.  There’s no way to

7 get all of their info for an informed consent.

8 Q Now, have you identified any conflicts that are

9 prohibited under Rule 1.9?

10 A Well, the ones I’ve been talking about.  The -- the

11 duty not to attack, not to modify, not to undermine

12 the scope of the work he did for his former clients

13 during the class action.

14 Q Were there any other conflicts that you identified

15 under 1.9?

16 A I didn’t -- I don’t remember having focused on any

17 others --

18 Q Okay.

19 A -- because that one seemed so insurmountable to me. 

20 It’s so clearly articulated by our Court, by the

21 leading experts, by Dean Wilcox and Professor Krystal,

22 it’s so well-known in the profession, it’s -- it’s one

23 of those fundamental things that all of us who teach

24 lawyers ethics and professional responsibility

25 emphasize in our courses.  I’ve been doing it for
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1 going on thirty (30) years.  So I really focused on

2 that one because that’s such a -- that’s such a big

3 root and lock right there.

4 Q And the third area of conflicts that you mentioned was

5 the attorney-witness rule, Rule 1 -- or 3.7?

6 A Yes.

7 Q Is there anything else you’ve identified in Rule 3.7

8 that would preclude Mr. Richter’s continued

9 representation of these plaintiffs?

10 A Well, it’s -- it’s important to understand that there

11 are two (2) parts to 3.7.  One is the -- the part that

12 says a lawyer who is likely to be a necessary

13 witness can’t be an advocate in the case.  But then to

14 -- to go with that -- because -- you know, we’re --

15 when we’re advocating, and we’ve got to get a point

16 across to the Court, we want to say it.  We want to

17 find an opportunity to -- to voice that important

18 information.  And so the rule goes on and says, (as

19 stated), “And furthermore, a lawyer cannot testify as

20 to facts in the course of advocacy if a lawyer is

21 going to -- going to try to prove facts, try to inform

22 the Court of factual information.  The lawyer’s got to

23 do it, and then we swore him in, and sitting on the

24 witness stand.  A lawyer can’t do it standing out

25 there arguing.  
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1 And we all have a hard time with that.  Mr.

2 Richter is so passionate.  I mean, we’ve heard him

3 time and time again testifying on his feet about facts

4 that he wanted the Court to understand about things

5 that had happened before, things that he had seen,

6 things he’d experienced, things he knew about that he

7 thought were important for Your Honor to know.  Well,

8 he can’t do that when it comes down to the Shahid

9 affidavit.  He can’t solve the 3.7 problem by saying,

10 (as stated), “I’m not going to testify, but, Your

11 Honor, let me tell you what actually happened.”  The -

12 - the rule is wisely enough written to prevent that

13 kind of end run.  And to say -- you know, if you -- if

14 you want to tell His Honor what actually happened

15 you’ve got to be sworn and sit up here.  And if you’re

16 sworn and sit up here to tell His Honor what happened,

17 if you’re going to testify about something that’s in

18 contention -- and this is a key issue in this case as

19 Your Honor knows -- you -- you can’t be the advocate. 

20 You can’t be here (indicating) and there (indicating). 

21 And you can’t resolve it by testifying from behind

22 counsel table.

23 Q Professor Adams is that -- are those all the

24 opinions you’ve developed in this case?

25 A Probably not all of them, but that’s certainly the
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1 core of them.  And the hour is getting late.  And I’ll

2 be glad to answer any questions that His Honor has or

3 any questions --

4 Q Well, I just --

5 A -- Mr. Richter has --

6 Q -- have one more.

7 A -- but I wouldn’t volunteer any more opinions.

8 Q In your opinion, can Mr. Richter continue to represent

9 the plaintiffs in these cases and comply with the

10 rules of ethics?

11 A It’s -- it’s my expert opinion that he cannot.  

12 Q Thank you.

13

14 MR. DUKES:  I’ll tender the witness.

15 THE COURT:  All righty.

16 MR. RICHTER:  Judge, I’ve been taking notes, and Ms.

17 Ivey has been taking notes, and I understand the rule that

18 one person does the task, and I -- I respect that,

19 certainly.  I would ask -- I intend to be very brief in my

20 examination of Mr. Adams.  I would ask to either let Ms.

21 Ivey follow me for anything that I don’t recall to ask, or

22 --

23 MR. DUKES:  I have no objection to that.

24 MR. RICHTER:  Thank you.  Thank you.

25
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1 (WITNESS GREGORY ADAMS-CROSS BY MR. RICHTER)

2

3 CROSS-EXAMINATION

4 Q All right.  Let me ask you, Mr. Adams, have you been

5 retained in this matter?

6 A Yes, sir.

7 Q And could you tell me, please, who retained you?

8 A Mr. Dukes.

9 Q For the Diocese on behalf of the Diocese, the

10 defendants?

11 A On behalf of -- yes, sir.

12 Q And when did that occur?

13 A It’s been months ago, but I do not remember the exact

14 date.

15 Q And can you tell me, please, the terms of your

16 retention?

17 A Yes, sir.  I’m charging six hundred and seventy five

18 dollars ($675.00) an hour.  And in addition they would

19 pay an out-of-pocket expenses I had.

20 Q And can you tell me to date, through this proceeding,

21 what is your total bill?

22 A No, sir.  I have not -- I haven’t calculated that.  My

23 intent is to -- after this hearing, to check my time

24 records and send Mr. Dukes a bill.

25 Q You have not billed yet for any --
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1 A I have not.

2 Q -- services?

3 A No, sir.

4 Q All right.

5

6 MR. RICHTER:  Your Honor, I’d ask that the record be -

7 - of his examination be supplemented by his submission of

8 his bill of several months retention in this matter.  When

9 he gets that out, I’d just ask him to -- ask it be made

10 part of this record of his examination.

11 THE COURT:  Any objection?

12 MR. DUKES:  No.  None.

13 MR. RICHTER:  Thank you.

14

15 MR. RICHTER (resuming):

16 Q Now, I would like to ask you, what’s your relationship

17 with Professor John Freeman?

18 A Professor Freeman was my mentor when I -- in the early

19 years I was on the faculty.  I -- and I taught for

20 forty (40) years, but I came in having very little

21 experience as a law professor and my areas in which I

22 taught overlapped with his.  He was chairman of the

23 faculty hiring committee that recommended my hiring,

24 and so he and I had -- had become close.  And for a

25 number of years early on he was my mentor, and was
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1 very gracious with his time and his advice.

2 Q And can you tell me whether you enjoy a friendly and

3 cordial relationship with him?

4 A I would not characterize it as that these days. 

5 Unfortunately, as we grew older, and oftentimes found

6 ourselves on opposite sides of cases, there developed

7 some harsh feelings and we are -- we’re not good

8 friends, although we are polite to each other when we

9 do see each other.

10 Q What is the issue over which your friendship was

11 damaged?

12 A I wish I knew.  I’d like to try to fix it if I could,

13 but I -- I really don’t know.  And I don’t know

14 whether it was just an appreciation, what Professor

15 Freeman thought were slights over time, disagreements

16 -- professional disagreements that he took offense at

17 the way I phrased them.

18 Q Does it have anything to do with integrity?

19 A It -- it might.  I have, on a couple of occasions,

20 referred to Court decisions that put his integrity in

21 -- in a bad light.

22 Q You called John Freeman’s integrity in -- into a bad

23 light?

24 A Yes, sir.

25 Q Do you know anybody else that would have done that?
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1 A I don’t know of anybody who’s done it out loud, under

2 oath, in a public setting.  There are lots of people

3 who practice in the lawyer ethics professional

4 responsibility area, lots of people who testify as

5 experts who have expressed concerns about that.

6 Q About John Freeman’s integrity?

7 A Yes, sir.

8 Q Who are those people?

9

10 MR. DUKES:  Your Honor, I’m not sure where this is

11 going, but it is going far afield I think.

12 THE COURT:  Mr. Richter, where are you headed with it?

13 MR. RICHTER:  Well, I’m going to show that his views

14 are not always so good, Judge.

15 THE COURT:  In what light or in what context?

16 MR. RICHTER:  Well, let me jump ahead for a minute and

17 I think it’ll -- it’ll --

18 THE COURT:  All right.  I’ll overrule your objection

19 and allow him --

20 MR. RICHTER:  Thank you.  And I -- I won’t go back

21 there without, of course, alerting you.

22

23 MR. RICHTER (resuming):

24 Q Here’s -- here’s what, I guess, I’d like to know. 

25 When did you come to practice?  When were you admitted
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1 to the bar?

2 A I was admitted to the bar in 1973.

3 Q Where?

4 A Louisiana.

5 Q And when were you admitted to the South Carolina bar?

6 A 2018.

7 Q And did you practice privately at all?

8 A I did.  I practiced with a large law firm in Baton

9 Rouge for two (2) years after becoming a lawyer, then

10 I became a law professor and I practiced part-time. 

11 Some of it was as a part-time solo practitioner, some

12 of it was at the request of my former firm to handle

13 some appeals and other matters that I had been working

14 on when I was at the firm.

15 Q And what kind of practice were you engaged in?

16 A Mostly I was doing estate planning, wills, trusts,

17 advising people.  I had -- I’d had significant

18 experience with the law firm on that.  I have academic

19 -- a scholarly interest on that, had written a chapter

20 that went into the book that became the Louisiana

21 guide on trust and estate law.  I had written a law

22 review article about that, so it was an area that I

23 had some interest and expertise in, it was a natural

24 thing to do.  I had friends who would refer people to

25 me because they didn’t do estate tax work, so I did a
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1 -- and it as the kind of thing I could do in the

2 evenings and the weekends that didn’t interfere with

3 my obligations in teaching and -- and being available

4 to students in law school.

5 Q Were you a certified specialist in tax and estate

6 planning?

7 A No, sir.  I -- back then there weren’t certified

8 specialists, it didn’t even exist.

9 Q And after a couple of years you then went to teach in

10 law school?

11 A Went to graduate school.  I was admitted to a graduate

12 program at Columbia University in New York, it was a

13 two (2) year program where I spent a year at -- at the

14 campus, Morningside Heights, New York.  And then the

15 second year of my fellowship I was in Brussel’s

16 working with the Common Market Headquarters.

17 Q And what was that -- and did you obtain a master’s

18 degree from that?

19 A A master’s and a doctorate.

20 Q And what is it that is your master’s and/or doctorate

21 earned in?

22 A It was -- it’s comparative to any trust law

23 particularly focused on the control of -- of market

24 power.

25 Q Okay.  And then you said you continued, at least part-
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1 time or to dabble in practice, even after you went to

2 teach at law school; correct?

3 A For the first two (2) years when I was in Baton Rouge. 

4 So ‘73 to ‘75 I was with the law firm.  ‘75 to ‘77 I

5 was teaching at Southern University Law School in

6 Baton Rouge and I had a small part-time practice

7 during those two (2) years.  Then in the summer of ‘77

8 we packed up, and went to New York, and I was in

9 graduate school and I did not practice anymore.

10 Q And what were -- and that’s true to -- still today? 

11 You don’t practice?

12 A I do not practice.

13 Q And haven’t since Louisiana days?

14 A No, sir.

15 Q Okay.  Now, what did you teach in Louisiana at law

16 school?

17 A I taught --

18

19 MR. DUKES:  Again, Your Honor, you’ve qualified him as

20 an expert and admit his testimony as an expert.  I’m not

21 quite sure where this is going.

22 MR. RICHTER:  Well, it certainly affects the weight of

23 his testimony, if nothing else.  So far we’ve only heard

24 he’s an estate and tax planning guy, and that he’s only

25 practiced in his life for two (2) years, and I think he
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1 said part of that was part-time, but I’m not sure.  But

2 let’s say two (2) years.  That tells you something about

3 what he knows about life on the street, but I’m --

4 THE COURT:  Well, I don’t think we -- trying to get

5 down to that.  I think what Mr. Dukes is trying to get to

6 was the conflict, and whether he is an expert, and able to

7 testify as to whether there is a real and true conflict. 

8 And so I say we just tailor our questions to asx to whether

9 there’s a conflict or not.  And I’ll take the weight of his

10 testimony and his credibility into account.

11 MR. RICHTER:  Thank you.  Excuse me.  Thank you, Your

12 Honor.

13

14 MR. RICHTER (resuming):

15 Q Have you ever had any class involvement -- class

16 action case involvement?

17 A Not in representing members of the class, but I have

18 had involvement when I was with the law firm.  We had

19 a client who was sued in an antitrust class action in

20 Federal Court.  So I did work on that case for about

21 eighteen (18) months.

22 Q So -- in the practice in Louisiana?

23 A In the practice in Louisiana.

24 Q I thought that -- 

25 A Yes, sir.
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1 Q I thought that’s what you meant.

2 A Yes, sir.  I have been consulted by a number of South

3 Carolina lawyers and law firms about ethical issues

4 arising in connection with their handling of class

5 actions, but I have not provided any --

6 Q You ever --

7 A -- any services in actually handling the class action

8 itself, so...

9 Q So never been class counselor for --

10 A I’ve never been class counselor.

11 Q Okay.  Can you tell me, please, what has not been done

12 in this instant case that you’re now testifying in by

13 counsel for the plaintiffs that should have been done?

14 A Yes, sir.  You have not been able to exercise

15 independent professional judgement on behalf -- solely

16 on behalf of your clients without being influenced by

17 or considering your role and responsibilities in the

18 class action, the malpractice case against you.  Those

19 two (2) things had to -- it’s just human nature.  I am

20 certain they have, at least subconsciously, influenced

21 your exercise of your professional judgement so it was

22 not independent professional judgement as is required

23 by Rule 2.1.

24 Q Can you give me some examples of what those things

25 are?
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1 A They’re the kinds of things that I talked about at --

2 at length on direct examination --

3 Q I want specific --

4 A -- the fact --

5 Q -- things.  Please, understand the question.

6 A It’s not the sort of thing that anybody other than you

7 could know when it was that you made a professional

8 decision to do this or not do that on behalf of

9 these clients.  I’ve not been a fly on the wall in

10 your office, and I certainly have not been inside your

11 head to know when you made what decisions you made,

12 and how you were influenced by your conflicts.  And

13 that’s why the rules presume that there’s a danger of

14 adverse effects on the clients by the lawyers not

15 being able to exercise truly independent professional

16 judgement.

17 Q And you haven’t been inside my head to know whether

18 that happened have you?

19 A I have not.  No, sir.

20 Q And you have no training in the world of psychiatry or

21 psychology; is that correct?

22 A No formal training.  No, sir.

23 Q I’d like to ask you, you said several times in your

24 direct examination, (as stated), “Richter negotiated.” 

25 I take it you mean unilaterally, (as stated), “Richter
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1 negotiated the terms of” the various items you

2 referred to, such as the class definition?

3 A My understanding is that -- that you, as class

4 counsel, were the lead negotiator for the class in

5 negotiating the terms of the settlement.  The terms of

6 the settlement included an agreement by the Diocese

7 that, essentially, empowered you to draft and

8 determine the definition of the class.  And the

9 Diocese agreed that they would not contest that, they

10 would not object to that.

11 Q Can you show me in the class -- in the settlement

12 agreement between the Diocese and the people I

13 represent where it says what you just said it says?

14 A I don’t have it in front of me.

15 Q I’ll give it to you.

16 A All right. 

17

18 MS. IVEY:  It’s going to be one of their exhibits.

19

20 MR. RICHTER (resuming):

21 Q I’m not going to give you a stack of exhibits to go

22 with this because I know --

23 A I appreciate that and so does His Honor, I’m sure.

24

25 MR. RICHTER:  I’d like to hand up -- I’d like to mark
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1 for the record, actually, and hand up to this witness

2 Exhibit Number 2.  Number 2, which bears the caption

3 Settlement and Arbitration Agreement. 

4 (WHEREUPON, the Settlement and Arbitration

5 Agreement was introduced and received into evidence as

6 Plaintiff’s Exhibit Number 2.)

7

8 MR. RICHTER (resuming):

9 Q I’ll represent it to you, sir, that that’s what that

10 document is and you can see the signatures at -- at

11 the end thereof.

12 A (Witness views document.)

13 Q Do you remember the question?

14 A I do, sir.

15 Q Do you want to show me those portions -- 

16

17 THE COURT:  State the -- state the question one more

18 time for me, please.

19 MR. RICHTER:  Yes, Your Honor.  

20

21 MR. RICHTER (resuming):

22 Q The question is show me, please, where in the

23 agreement it says certain things that he just

24 testified to.

25 A At the top of page three (3) is the language that
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1 created that idea of -- for me, (as read), “The

2 Diocese agrees to take no position as to the creation

3 of the plaintiff classes and to cooperate with the

4 provisions of information reasonably necessary for the

5 approval of such class or classes.”  Out of that and -

6 - and it may be that I’ve seen other things, whether

7 it’s in the malpractice actions against you or Mr.

8 Shahid’s affidavit.  I don’t recall, but I...

9

10 (OFF THE RECORD DISCUSSION)

11

12 MR. RICHTER (resuming):

13 Q Go ahead.  I’m listening.  I just want to get a clear

14 --

15 A That’s the language in the agreement that created that

16 belief in me or, perhaps, cemented that belief after

17 I’d read things from others.  But beyond that, that’s

18 the language that --

19 Q This is the language you rely on?

20 A That’s the language.

21 Q Okay.  Now, I’d like to next ask you, please, if you -

22 - let’s see if we can agree on something.  At what

23 point in time did this class begin?

24 A It began when the judge signed the order --

25 Q Certifying the class?
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1 A -- certifying the class.

2 Q Okay.

3 A Right.

4 Q And then what was the life of the class?  Do you know

5 that?

6 A I do not know what the -- the ending point was for the

7 classes existence.

8 Q Come and gone by -- by now you agree; correct?

9 A Oh, it’s -- it was a long time ago, absolutely, but at

10 what precise point --

11 Q I -- I understand.

12 A -- I -- I really don’t know.

13 Q Now, are you saying that the Diocesan counsel had no

14 input in negotiating the terms of the class?  Is that

15 -- I want to make sure I understand your testimony.

16 A No, sir.  I think it -- I think it’s -- clearly Mr.

17 Shahid had input into it.

18 Q Okay.

19 A But his affidavit certainly indicates that he raised

20 questions, made suggestions, and then went along with

21 what your view was in terms of the definition of the

22 classes.

23

24 MR. RICHTER:  I need Shahid’s affidavit.  Now,

25 Shahid’s affidavit’s, Your Honor, is in the record as
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1 attached to -- what?  

2 MS. IVEY:  It’s -- it’s supplemental materials.  Yeah.

3 MR. RICHTER:  Yeah.  As supplemental material

4 submitted in -- on April the 24th or 9th, it looks like, of

5 20 --

6 WITNESS GREGORY ADAMS:  20 -- it was filed on the

7 29th.

8 MR. RICHTER:  29th of April.  

9

10 MR. RICHTER (resuming):

11 Q I’m just trying to find out how much I need to hand

12 you.

13 A I’ve actually got a copy of --

14 Q Oh, you got the affidavit itself?

15 A -- the affidavit.

16 Q Great.

17 A A nice, clean copy, so...

18 Q Yeah.  I -- I’m glad that you’ve got it and that it’s

19 already in the record.  I won’t burden the record

20 anymore.  I would like to know, however, where the

21 language is which you referred to earlier,

22 specifically my recollection of your testimony was

23 that Shahid’s affidavit says that only Richter and

24 Shahid could testify about this matter.  Do you

25 remember saying that?
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1 A No, sir.  I don’t.

2

3 MR. RICHTER:  And I’d like to go back and play that

4 portion --

5 THE COURT:  No, he -- I -- I remember specifically. 

6 He said that that was the issue, that you two (2) were the

7 only two (2) that were able to discern what the intent

8 behind that actually was.

9

10 MR. RICHTER (resuming):

11 Q You don’t recall saying that?

12 A I recall saying that that was -- but that was my

13 conclusion, that was not what Shahid said.  And so I

14 can’t point to you where he said it because I don’t

15 believe he does say it.

16 Q Well, you -- 

17 A But I --

18 Q -- but you testified a moment ago that he said it,

19 didn’t you?

20 A No, sir.  I don’t believe so.  I did not intend to say

21 that he said it.  I intended to state that as my

22 conclusion from his affidavit and I --

23 Q Show me in the affidavit, if it’s not said, what leads

24 you to that conclusion?

25 A (Views document.)  It’s a number of statements that he
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1 makes here starting on paragraph ten (10).  (As read),

2 “Mr. Richter communicated with me his intent to create

3 a complete resolution of these particular claims and

4 other potential sexual abuse claims through the

5 creation of a class action including approved by a

6 South Carolina Circuit Court.”  Paragraph eleven (11),

7 (as read), “In the course of these discussions,” which

8 I understand to refer to what he’s talking about in

9 paragraph ten (10), your communications with him.  (As

10 read), “In the course of these discussions I raised

11 the issue of whether such class action would include

12 for future claimants who allege they suffered from a

13 repressed memory of their childhood of abuse.” 

14 Paragraph thirteen (13), (as read), “Mr. Richter

15 pursued with me his desire to arrange a meeting with

16 Bishop Robert Baker,” and then it goes on and talks

17 about that meeting.  Paragraph fourteen (14), (as

18 read), “I received from Mr. Richter a letter dated

19 October 17, 2005 attached and incorporated herein as

20 Exhibit A, which summarizes his account of the meeting

21 with Bishop Baker described in proceeding paragraphs. 

22 Mr. Richter specifically included the issue of

23 repressed memory as an issue I had raised.”  Paragraph

24 sixteen (16), talking about the definition of the

25 class, (as read), “This definition did not exclude any
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1 claimant who suffered any mental disability, any lack

2 of capacity or repressed memory.  Those matters were

3 specifically negotiated.  And Mr. Richter as class

4 counsel did not require any exceptions or reserves for

5 victims who might come forward after the close of the

6 class action.”  I believe those are all of the things

7 he says that -- 

8 Q Did Mr. Shahid require any kind of entry even

9 mentioning the words repressed memory?

10 A I’m sorry.  I don’t understand the --

11 Q The Diocese --

12 A -- question.

13 Q -- did it do anything to require or effectuate the

14 entry of the words repressed memory in the class

15 definition exception, any part of the class

16 whatsoever?

17 A Well, I certainly would think so.  He -- he raised the

18 issue with you.  He said he wanted to make sure that

19 that was dealt with one way or another, that there was

20 clarity.  No, he -- he -- and again, this comes back

21 to my understanding --

22 Q Where -- where does he --

23 A -- that basic --

24 Q -- say that?  I’m sorry.  I cut you off.  

25 A Because he said -- I -- he doesn’t say that.
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1 Q No, he doesn’t, but you just testified he says that.

2 A No, sir.  I did not testify he said that.  I testified

3 that that was my understanding of what happened from

4 the things he did say.

5 Q Go on.  I didn’t mean to cut you off.

6 A What I --

7 Q I apologize.

8 A What I’ve testified that he said are the words I read

9 from the affidavit.  I -- I have no intent to testify

10 that he said anything other than words that I’m

11 quoting and reading out loud from the affidavit.

12 Q And do you understand the exhibit that you just

13 referred to.  I think you called it A.  I’m not sure.

14 A It’s Exhibit A to his affidavit.

15 Q And that’s his letter, is that -- is that what --

16 A That’s your letter.

17 Q My -- I’m sorry, my letter --

18 A Yes, sir.

19 Q -- to him?

20 Okay.  And that’s dated October 17 of 2005?

21 A Yes, it is.

22 Q All right.  Do you -- do you have it there?

23 A Yes, sir.

24 Q Good.  Look down.  What do you understand this letter

25 to be?
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1 A (Views document.)  I understand it to be a recitation

2 of your memory or understanding of what was discussed

3 and agreed to at the meeting that you, and the Bishop,

4 and Mr. Shahid, and some other people attended and --

5 and tried to work out a framework for the resolution

6 of these claims.  And you also then set forth an

7 agenda of things that need to be done as -- as you

8 move forward to carry out this -- this basic concept

9 of a settlement that was discussed and agreed to at

10 this -- 

11 Q Was there an agreement by that time?

12 A That’s --

13 Q By October 17th of 2005?

14 A No, there were -- matter of fact, the first thing you

15 say needs to happen is we’ll need to draft a

16 memorandum of understanding.  So yeah, then that’s a

17 preliminary step before you get to actually drafting

18 and --

19 Q Yeah.

20 A -- the settlement agreement.

21 Q Please, call your attention to the second full

22 paragraph.  I’ll read you a portion of that and ask

23 you what you understand that to say.  (As read), “All

24 of that having been said” -- whatever the introductory

25 paragraph covered -- “I would like to offer some
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1 thoughts about various component parts that would

2 provide us a format for resolution of claims against

3 the Diocese.”  Do you understand that language?

4 A Yes, sir.

5 Q You understand I said that to Shahid?

6 A I do.

7 Q Okay.  Look, please, on the second page.

8 A (Complies.)  All right, sir.

9 Q And let me ask you to publish that -- well, the first

10 full paragraph on that page.  (As read), “We have

11 also...”

12 A (As read), “We have also done some research into the

13 repressed memory issue that you raised.  We have found

14 only two (2) reported opinions in the entire history

15 of South Carolina jurisprudence and these are in the

16 same case.  I enclose these opinions for your

17 convenience.  Given the dearth of case law and the

18 high standard established, I think this is much less

19 of a potential problem that it seemed at first blush.” 

20 I assume that was supposed to be than it seemed at

21 first blush, but --

22 Q I don’t -- yeah, maybe a typo.  I don’t --

23 A Yeah.

24 Q -- remember.  

25 Then if you’d look down, please, into the next
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1 paragraph.  Do you see the words that say, (as read),

2 “I think we should look at the following areas?”

3 A Yes, sir.

4 Q Do you read that -- do you read that to mean anything

5 other than, (as stated), “We should look at these

6 possible areas of concern, a possible agreement?”

7 A No.

8 Q Okay.  Now, go down to numbers -- well, at the last

9 sentence in that paragraph, next to the last sentence. 

10 (As read), “This is simply a conceptual suggested list

11 of areas that will need attention.”  What do you

12 understand that to say?

13 A Here’s a starting point, let’s --

14 Q That’s right.

15 A -- let’s negotiate it --

16 Q Yeah.

17 A -- let’s take these steps together --

18 Q Right.

19 A -- negotiate an agreement.

20 Q And no -- nobody was bound to anything at that point

21 were they?

22 A No, sir.

23 Q Okay.  Thank you.  Now, I’d like you to go down to --

24 there are twelve (12) numbered items.

25
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1 MR. RICHTER:  Your Honor, this is in the record.  I’ll

2 be glad -- I didn’t mean to not hand you a copy --

3 THE COURT:  That’s okay.

4 MR. RICHTER:  -- but there’s -- it’s in the record.

5

6 MR. RICHTER (resuming):

7 Q The twelve (12) numbered items that I suggest are

8 areas to be discussed.  Do you agree with that?

9 A (Views document.)  Yes, sir.

10 Q Thank you.  Then the last paragraph says, (as read),

11 “Here I simply wanted to give you topic areas for

12 consideration so that we may continue and expand our

13 dialog if the Diocese is interested in making this

14 kind of overall resolution.  If not, please so advise

15 us so that we may continue with our filings and make

16 whatever determination we wish as to the propriety of

17 seeking class certification in appropriate

18 litigation.”  Anything binding on anybody about that?

19 A Oh, no, sir.

20 Q Thank you.  Now, do you see the twelve (12) items I --

21 that I said we ought to look at?

22 A Yes, sir.

23 Q Look at number seven (7), please.  (As read),

24 “Continued healing and -- continued therapy and

25 healing programs must be available for victims or
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1 survivors.”  Did that happen in this class settlement?

2 A I don’t know.

3 Q I represent to you that it did not.

4 A I accept that.

5 Q Thank you.  Number eight (8), (as read), “An

6 appropriate memorial retreat healing facility or

7 facilities should be established.  These would be

8 owned and maintained by the Diocese.”  Did that

9 happen?

10 A I don’t know whether it happened.  I have not

11 seen anything that indicated that it did.

12 Q And -- and you’ve not seen, ever, any further

13 reference to that in any document relating to the

14 class in any way; isn’t that correct?

15 A It’s correct that I do not recall ever seeing any

16 subsequent reference to this.

17 Q You don’t think it’s correct that you didn’t see such?

18 A I -- I could very well -- I mean, to be honest, which

19 is what I’m trying to do, I might have seen it and not

20 remember it, but I -- I cannot tell you that I have

21 ever seen anything that I recall.

22 Q Look at number nine (9), please.

23 A (Views document.)

24 Q (As read), “Victim survivor representation on boards

25 and victim survivor use as a resource by the Diocese.” 
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1 That didn’t happen in this class either did it?

2 A I don’t know.

3 Q (As read), “Confidential treatment counseling” --

4 number ten (10) -- “on a permanent basis implemented

5 by the Diocese.”  That too didn’t happen in this

6 class did it?

7 A I -- I don’t know.

8 Q Can you point to any document indicating that either

9 of those last two (2) items I mentioned happened in

10 this class?

11 A No, I cannot.

12 Q And can you point --

13 A But I certainly would accept your representation that

14 they didn’t.

15

16 THE COURT:  We’re getting close.

17

18 MR. RICHTER (resuming):

19 Q Well, thank you.  And I do so represent.

20 A I accept that.

21 Q Now, look at the bottom under this -- on the signature

22 page.

23 A (Views document.)

24 Q Who is Lionel Lofton, Jack Sinclaire, Glenn Churchill?

25 A They all have Esquire after their name.  Mr. Lofton is

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000317



154

1 the only name that I recognize.  I assume they’re all

2 lawyers.

3 Q Do you not know that they were all co-class counsel in

4 this matter?

5 A No, sir.

6 Q Do you know why they were copied?

7 A Well, if they were co-class counsel that would make

8 sense that you would copy them, that would be

9 professional.

10 Q Have you looked at Mr. Shahid’s letter to me in which

11 he copies those people?

12 A I don’t recall that.

13 Q Okay.  And you understand further that David Howler

14 was co-class counsel in this matter do you not?

15 A Yes, sir.

16 Q Now, that being the case, do you agree that there are

17 a number of people, as David Howler has said in his

18 affidavit in this matter, who are just as intimately

19 exposed to and cognizant of the issues and actions

20 from the plaintiff’s side in this class proceeding who

21 could equally, as well as me, testify?  Do you -- are

22 you aware of that?

23 A I don’t believe that’s true.

24 Q Are you aware of him saying that?

25 A Aware of Mr. Howler saying that?
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1 Q That’s right.

2 A I have read his affidavit.  I do not -- as I sit here

3 -- recall that, but I’d be happy to look at it and --

4 Q When --

5 A -- confirm it.

6 Q When did you read it?

7 A In the last few days.

8

9 MR. RICHTER:  It’s in the record, isn’t it?

10 MS. IVEY:  It is.

11 MR. RICHTER:  That’s in the record, Your Honor.

12 THE COURT:  Okay.

13 MR. RICHTER:  Okay.  Now, I think I can -- I’m -- I

14 realized the time, Your Honor, and I’ll wrap it up right

15 now.

16

17 MR. RICHTER (resuming):

18 Q Tell me whether comatose people were included in this

19 class.

20 A Sure.

21 Q How did they know that they have a claim?

22 A They couldn’t.

23 Q Then how could they be included in the class?

24 A Because they are victims and you defined the class to

25 be all of the victims of the sexual abuse going before
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1 whatever the cut off date was.

2 Q Well, let’s take a comatose example.  That person was

3 born before whatever the beginning of April is.  Okay?

4 A Okay.

5 Q Went comatose some short time after that and has been

6 comatose until the day that the class was certified --

7 through the day that the class was certified and even

8 through the day that the class wound up.  Okay?  

9 A All right.

10 Q Do you follow me?

11 A I follow you.

12 Q In the process, the friendly priest who is the

13 chaplain at whatever facility this person is in, in

14 the Diocese of Charleston, comes by and sexually

15 abuses this person -- make it as aggravated as you

16 want -- even impregnated this person who delivered a

17 child.  Assume all that to be the case, does that

18 person, comatose, know that he -- or she in this

19 example -- has been sexually abused by a priest of the

20 Diocese of Charleston?

21 A No, sir.

22 Q Now, how is that any different from a person who has

23 repressed memory?

24

25 MR. DUKES:  I’m going to object to that.  That’s well
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1 outside of --

2 THE COURT:  I’m going to agree with that.

3 MR. RICHTER:  Okay.  Thank you.

4

5 MR. RICHTER (resuming):

6 Q The former clients you claim my representation of the

7 two (2) -- we’re here discussing two (2) clients --

8 A Right.

9 Q -- in -- in these matters.  You claim that my

10 representation of these clients -- these two (2) --

11 somehow harms the former clients in the class

12 proceeding? 

13 A No, sir.

14 Q You don’t claim that?

15 A No, sir.

16 Q Good.  So I don’t have any conflict with the former

17 clients?

18 A Not from -- you’re talking about your representation

19 of the two (2) clients in these cases right now?

20 Q That’s right.

21 A Okay.  I’m sorry.  I misunderstood your question.  I

22 thought you were referring to the two (2) identified

23 class members who were ordered to be given notice by

24 Judge Goodstein and never could be found.  I -- I

25 misunderstood your question.  I’m sorry.
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1 Q Who did Judge Goodstein order to give those two (2)

2 people notice?

3 A The Diocese I --

4 Q Thank you.

5 A Okay.  So could you restate your question for me so I

6 can answer the question --

7 Q Yeah.

8

9 MR. RICHTER:  Yeah.  Would you read the question back,

10 Madam Reporter?

11 THE COURT REPORTER:  I’m sorry, I only hold up to four

12 (4).  I’m sorry, I only hold up to four (4).  I can’t 

13 MR. RICHTER:  Okay.  I’m -- I don’t understand what

14 you’re saying, I’m sorry.

15 THE COURT REPORTER:  At -- unless I print the

16 transcript, it’s  --

17 MR. RICHTER:  Oh, no.  No.  No.  I don’t want you to

18 print that.  What was the question?

19 MS. IVEY:  You were walking through the hypothetical -

20 -

21 (OFF THE RECORD DISCUSSION)

22

23 THE COURT:  It’s -- the question is, is his

24 representation of the two (2) current --

25 MS. IVEY:  Yes.
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1 THE COURT:  -- defendants --

2 MR. RICHTER:  That’s right.

3 THE COURT:  -- are you purporting that that is a

4 conflict with former clients?

5 WITNESS GREGORY ADAMS:  If that’s the question, yes, I

6 am.  It is my expert opinion that there is a conflict

7 between your representation of these clients and your

8 duties to the former clients.

9

10 MR. RICHTER (resuming):

11 Q And how are those former clients harmed by my

12 representation of these two (2) clients that we’re

13 dealing with in this matter?

14 A The prohibition is on you attacking the work that you

15 did for them by saying that the settlement agreement,

16 the contract, and the order you obtained don’t mean

17 what they say on their client’s face.  We don’t

18 require harm to the clients in order for it to be a

19 prohibited conflict.  Harm is -- is required, of

20 course, as one of the elements of a malpractice claim. 

21 But this is not malpractice I’m talking about, it’s a

22 violation of the rules, which are prophylactic in

23 their nature.  They’re designed to prohibit conduct

24 that has the potential to harm clients, or former

25 clients, and we take the -- the temptation away from
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1 the lawyer by saying, (as stated), “No, you can’t do

2 that.”  

3 Q Yeah.

4 A So we never get to the question of, (as stated),

5 “Okay.  You did that.  And did you harm them?  Can you

6 be sued?”

7 Q Well, that’s what I want to know.  If you can’t harm

8 them what is -- I don’t -- honestly, don’t understand

9 the issue, to be as brutally frank as I can be.  And I

10 don’t understand your answer.  Can you tell me how the

11 former clients may be harmed by my representing these

12 existing clients?

13 A I can certainly tell you the -- the kinds of harm that

14 this rule was enacted to prevent as a prophylactic --

15 Q Excuse me for interrupting you, but I --

16

17 MR. RICHTER:  Judge, I’m asking specifically about

18 this case, and about his claim that somehow former clients

19 I owe a duty to and they are somehow harmed, or I’m

20 transgressing in some way by representing two (2) new

21 clients ten (10) years later.  That’s what I want to know.

22

23 MR. RICHTER (resuming):

24 Q Do you understand it?

25 A I understand this question, which is different than
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1 the previous question.  I’ve never said and it is not

2 my opinion that these clients were harmed.  That’s not

3 what the rules of professional conduct require, that’s

4 the decision that the South Carolina Supreme Court

5 made in enacting the rules and the language that they

6 contain.  The Court doesn’t think it’s necessary to

7 have harm to clients in order for you to violate Rule

8 1.9.

9 Q Are the clients I represent -- two (2) plaintiffs in

10 these actions -- are their interests materially

11 adverse to the interests of the former client?

12 A They are by definition because you’re attacking the

13 work that you did for the former clients.

14 Q And how does that impact -- if it were true, assuming

15 what you just said was true, arguendo, how does that

16 impact the former clients?

17 A It -- it impacts them because you are changing --

18 you’re seeking to change the meaning of the settlement

19 agreement and Judge Goodstein’s order that you

20 obtained for those clients.  You’re seeking to change

21 that afterwards.

22 Q The repressed memory victims, the two (2) clients

23 we’ve got in this case, I want to ask you a similar

24 thing that I asked you about the comatose example a

25 moment ago where the woman was impregnated and -- at
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1 the hands of a priest who -- while she was comatose. 

2 As to these two (2) current plaintiffs, I -- I

3 apologize if I’m repeating.

4

5 MR. RICHTER:  I’m almost finished, Judge.  I don’t

6 need -- one and a half minutes.

7

8 MR. RICHTER (resuming):

9 Q As to these two (2) current plaintiffs, did -- did you

10 say that if they had repressed memory -- which I’m not

11 asking you about the proof of or anything else, just

12 assume for the moment that they have repressed memory

13 syndrome -- and didn’t know that they had been

14 sexually abused at the time of the creation of the

15 class, the processing of the class, the distribution

16 of the funds in the class, and the wind -- windup of

17 everything within the class.  Do you claim that those

18 persons, somehow, are bound by the terms of the class

19 settlement anymore than the comatose example?

20 A No more, no less.  I believe that the comatose person

21 and the suppressed memory victim are equally bound. 

22 The language you drafted, negotiated, got Judge

23 Goodstein to approve covers those people.

24 Q All right.  I’m through the -- your testimony at

25 bottom is that the comatose example, that person loses
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1 the right to recover from the class because no claim

2 was -- was filed; isn’t that what you’re saying?

3 A They lose the right because of the way you drafted,

4 and negotiated the settlement agreement, and obtained

5 Judge Goodstein’s approval of that language that you

6 negotiated, and participated --

7 Q Now --

8 A -- the draft in.

9 Q Thank you.  That’s what you think about this --

10 A That is --

11 Q -- correct?

12 A That is the basis for my opinion -- a basis for my

13 opinion.  

14 Q Yeah.

15 A Yes, sir.

16 Q Now, your opinion is not always so good is it?

17 A I don’t think I would agree with that as a general

18 matter.

19 Q You’ve been to Charleston in other matters haven’t

20 you?

21 A Oh, yes, sir.

22 Q You’re the fellow who said in a suit in -- named Doe

23 versus Howe that the ruling of the trial judge was in

24 error for a number of reasons didn’t you?

25 A I don’t recall precisely what I testified in that case
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1 --

2 Q Yeah.

3 A -- it’s been a number of years.  I --

4 Q See -- see if this helps you.  You testified, didn’t

5 you, and held the position and expressed the position

6 -- I’m not sure whether it in a testimonial sense or

7 not.  I think it was in a testimonial sense, but you

8 are the one who said that Judge Roger Young had to

9 recuse himself in that matter because of his

10 relationships with the defendant, Gedney Howe, didn’t

11 you?

12 A I do not recall.

13 Q Well, I’ll -- I can help you by giving you a copy of

14 an opinion.

15

16 MR. RICHTER:  Mark this as the next in order, please,

17 ma’am.

18 (WHEREUPON, the Opinion of the Court of Appeals,

19 Doe v. Howe, was marked for identification only as

20 Plaintiff’s Exhibit Number 3.)          

21

22 MR. RICHTER (resuming):

23 Q And the Court of Appeals -- I’m going to hand this

24 right to you -- through Bert Goolsby, told you to take

25 your opinion and go packing didn’t he?
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1 A (Views document.)

2

3 MR. DUKES:  Judge, I’m not sure what relevance this

4 has to his opinion.

5 THE COURT:  It just goes to the credibility and the

6 weight of his testimony.

7 MR. : DUKES:  All right.

8 MR. RICHTER:  I misstated the name of the case a

9 moment ago, Your Honor.  It’s not Doe versus Howe, it’s Doe

10 versus the Bishop of Charleston --

11 MS. IVEY:  No, that’s a different case.

12 MR. RICHTER:  That’s not -- that’s a different case. 

13 I’m sorry.  I did say it right.  I don’t have another copy. 

14 He’s -- he’s got my only copy that...

15 WITNESS GREGORY ADAMS:  (Views document.)

16 MR. RICHTER:  Judge, as soon as he says yes I’m going

17 to sit down.

18 THE COURT:  Not a problem.

19 MR. RICHTER:  Thank you.

20 WITNESS GREGORY ADAMS:  I apologize, Your Honor.  I

21 don’t recall this and I just have to refresh my memory.

22 THE COURT:  I understand.

23 WITNESS GREGORY ADAMS:  (Views document.)  You know

24 what?  He says, (as read), “Mr. Richter is the -- the Court

25 doesn’t to address the questions related to my affidavit
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1 because of it’s holding that the statute of limitations

2 barred the underlying actions.  The question of whether the

3 opinions offered by Adams created an issue of material fact

4 in this case is not properly before us.  The trial judge

5 did not address the impact of Adam’s statements and did not

6 raise this issue in his motion for reconsideration.”  And

7 it goes on to talk about the other expert, David Flowers.

8

9 MR. RICHTER (resuming):

10 Q And that’s the case in which you said Judge Roger

11 Young had to recuse himself; correct?

12 A No, sir.  My testimony was about Gedney Howe’s

13 obligations to make disclosures to his client.

14 Q Okay.

15 A And the Court simply said that issue wasn’t preserved

16 and they didn’t need to comment on my expert opinion.

17 Q Okay.

18 A So I don’t take that as criticism.

19 Q Are you finished?  With your answer, I mean?

20 A Yes, sir.

21 Q Thank you.

22 A I am.

23

24 MR. RICHTER:  Thank you, Your Honor.  And thank you,

25 Mr. Adams.  Is there anything you want to --
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1 THE COURT:  All righty.  All right.  You may be

2 excused.  Thank you so very much.

3 WITNESS GREGORY ADAMS:  Thank you, Your Honor.

4 THE COURT:  Absolutely.  Yes, sir.  All right.  Y’all

5 ready to write it -- write down some notes?

6 MS. IVEY:  Yeah.

7 THE COURT:  Okay.  So we have heard the motion for

8 partial summary judgement.  We have heard the -- the motion

9 to compel, the limited collateral review motion, the motion

10 for disqualification.  We did not hear the motion for a

11 protective order.  I said that I would take the

12 confidentiality motion and issue up whenever we went over

13 the discovery together.  The third case that needs to be

14 assigned, y’all certainly can work on that.  The only

15 other issue is there was something brought up about

16 amending the pleadings.  What was that?

17 MS. IVEY:  Your Honor, that just depends on your

18 ruling today, if we need to change the style of the parties

19 including --

20 THE COURT:  Oh, if I -- if I grant it and not a motion

21 for partial --

22 MS. IVEY:  Right.

23 THE COURT:  -- summary judgement?

24 MS. IVEY:  Right.

25 THE COURT:  Okay.  Here’s what we’re going to do.  I
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1 think y’all will all agree that I have done everything that

2 I said I would do in the sense that I tried to get you as

3 much Court time as fast as we could get it.  We were all

4 here.  I appreciate y’all coming early.  I’ve listened to

5 everything.  I’ve taken everything into consideration. 

6 I’ve read everything that y’all have provided.  I’ve gone

7 back and studied some of the stuff that y’all have provided

8 during some of the breaks.  And what I want to do is -- I

9 think it’s best, and most prudent, to go ahead and rule on

10 the issues that I have made my decision on.  And I think

11 that that would assist y’all in moving the case forward. 

12 We have a couple days.  Well, let me just tell you what I’m

13 going to do.

14 I’m denying the motion for partial summary judgement. 

15 I believe that there is a longstanding precedent on that

16 and I believe that the plaintiffs have followed along with

17 that precedent.  And I understand the defense’s argument as

18 to that, as to this new bylaws of the Bishop of Charleston

19 as a Corporation Sole.  I have taken that into

20 consideration and I certainly understand their argument,

21 but my ruling is going to be that there’s been a long

22 precedent set on behalf of the plaintiffs and the

23 defendants in allowing the -- the Bishop of the Diocese of

24 Charleston, in his official capacity, to be sued and to

25 sue.  And so I’m going to leave it as such.
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1 I am not going to rule right now as to the limited

2 collateral review.  Just so everyone knows, I will take

3 that under advisement.  I want to look at Judge Nicholson

4 and Judge Brown’s order as advisory, of course, a little

5 bit further upon making my decision as to that.  

6 I’m going to take the motion to disqualify under

7 advisement.  I have been provided affidavits on both sides. 

8 And obviously, we just took testimony as to that.  I feel

9 like that was probably a good practice.  Everybody got an

10 opportunity to cross-examine the witness and get any

11 information that they wanted out, out.  So I am going to

12 hold that in abeyance at the current point -- I mean, at

13 this current point.

14 As for the confidentiality, I am going to take up with

15 the discovery, but here’s what I’m doing.  Because now we

16 know who the appropriate people and parties are we can

17 start getting down to some discovery.  All right?  That’s

18 my ruling.  You can file a motion to reconsider or

19 do whatever you’re going to do, but it ain’t going to

20 change at this current point because I want this ability on

21 behalf of the Diocese to say, (as stated), “I’m not going

22 to engage in anything because we think we have the wrong

23 proper party.”  The Court’s made a ruling on it, so let’s

24 move forward.  All right?  

25 How fast or how much time do you think is going to be
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1 required for the Court to make decisions on these motions

2 to compel?  Or do you feel like, Mr. Dukes, that because

3 I’ve made the ruling you can go back to your clients now

4 and say, (as stated), “Listen.  He made the ruling.  We

5 need to do these things.  There’s twenty seven (27)

6 interrogatories.  I need the information and I need it

7 quickly.”  How long do you think you’ll need to maybe get

8 your answers to the initial interrogatories to the

9 plaintiffs?

10 MR. DUKES:  Judge, some of those interrogatories are

11 inappropriate for this case.

12 THE COURT:  Okay.

13 MR. DUKES:  They’re overly broad and I’ll have to -- I

14 will have to register objections to that.

15 THE COURT:  Okay.

16 MR. DUKES:  I can get answers and objections within

17 thirty (30) days.  

18 THE COURT:  That seems like a fair -- I’ve got CP non-

19 jury again in Charleston on the week of -- well, that’s not

20 enough time.

21 THE ADMINISTRATIVE ASSISTANT:  Twelve (12) days.

22 THE COURT:  Yeah.

23 THE ADMINISTRATIVE ASSISTANT:  You want me to see when

24 the next one is?

25 THE COURT:  Uh-huh.  
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1 THE ADMINISTRATIVE ASSISTANT:  You have it the week of

2 August 19th.

3 THE COURT:  Where?

4 THE ADMINISTRATIVE ASSISTANT:  Charleston, but it’s

5 CP/CP non-jury.

6 THE COURT:  That’s perfect.

7 THE ADMINISTRATIVE ASSISTANT:  Okay.  August 19th.

8 THE COURT:  Week of August 19th I have CP/CP non-jury

9 in Charleston.  That’s exactly one (1) month and two (2)

10 days.  I would ask you, Mr. Dukes, to do -- as best you can

11 -- on having the information that you -- you think is going

12 to be --

13 MR. DUKES:  I understand.

14 THE COURT:  -- maybe -- you know, borderline, maybe

15 not confidential -- you know, maybe it is, maybe it’s not

16 readily available.  Spend this month getting it all

17 together.  If I rule it, I’m going to tell you to give it

18 to them the next day.

19 MR. DUKES:  That may not be possible, Your Honor, just

20 given the sensitivity of victim’s names and such.

21 THE COURT:  Well, find them, keep them confidential,

22 and if I decide that they’re not we’ll at least have them

23 readily available to give them over.

24 MR. DUKES:  Yes, sir.

25 THE COURT:  Okay.  Trey is killing it today.  I mean,
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1 he has just been working hard, he is excited about the next

2 thirty (30) days OF his life.

3 MR. LIMEHOUSE:  I know, right?

4 THE COURT:  Trey, you’ve done an excellent job by the

5 way.

6 MR. LIMEHOUSE:  Thank you.

7

8 (LAUGHTER)

9

10 THE COURT:  So I just want to commend you on how good

11 you’ve done.  You have got a lot of work to do for the next

12 thirty three (33) days, so if they were looking for things

13 for you to do?  You’ve got them.

14 MR. LIMEHOUSE:  Trust me...

15 THE COURT:  So what -- that’s what we’re going to do. 

16 Y’all can prepare the order.  I mean, meaning --

17 ultimately, the motion to compel is granted because it now

18 stakes the parties so they know now that they have to

19 comply with that.

20 THE ADMINISTRATIVE ASSISTANT:  Is that an order?

21 THE COURT:  Yeah.

22 MS. IVEY:  Your Honor, just as a matter of 

23 housekeeping, there is still a pending protective order --

24 THE COURT:  Yeah.  I saw that.

25 MS. IVEY:  -- regarding the pendency of the motion to

         THIS TRANSCRIPT WAS PREPARED FOR LAWRENCE E. RICHTER,
JR., ESQUIRE  

ROA000336



173

1 disqualify, so can we resolve that as well?

2 MR. DUKES:  I think that’s moot.

3 MS. IVEY:  That’s moot?

4 MR. DUKES:  Oh, well --

5 MS. IVEY:  Well, it -- you’re holding it in abeyance,

6 sir, under advisement, so I just don’t -- 

7 THE COURT:  What --

8 MS. IVEY:  So long as he agrees.

9 THE COURT:  What is your position as to it, Mr. Dukes?

10 MR. DUKES:  Your Honor, your -- you -- you granted the

11 motion to compel.  I think the motion to stay discovery

12 pending ruling on the motion to disqualify, if -- if it’s

13 not moot it’s meaningless.

14 MS. IVEY:  Okay.

15 MR. DUKES:  So -- so if I -- if you need me to, I will

16 withdraw that motion.

17 THE COURT:  Yeah.  If you don’t mind, just withdraw

18 that motion.  And because -- obviously, here’s the thing. 

19 If, in fact, at some point in time in the future I

20 disqualify -- Mr. Richter, I -- does that -- would that

21 essentially just -- would it halt the case all -- yeah, it

22 would just be dispositive of the case.

23 MR. RICHTER:  It wouldn’t be dispositive of anything -

24 -

25 THE COURT:  Would someone be able to come in and --
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1 MS. IVEY:  Right.

2 THE COURT:  -- yeah.  That’s what I’m saying.

3 MS. IVEY:  Right.

4 MR. DUKES:  And --

5 THE COURT:  I’m saying as to you --

6 MS. IVEY:  He has to have --

7 THE COURT:  I’m saying as to you, it just be

8 dispositive.  You’d be gone, but the case itself would

9 continue --

10 MR. RICHTER:  Oh, it’s still on, Judge.

11 THE COURT:  That’s right.  And allow somebody to -- to

12 be associated in.

13 MR. DUKES:  And that decision, the Supreme Court has

14 said it is immediately appealable.

15 THE COURT:  Correct.  

16 MR. DUKES:  So --

17 THE COURT:  So I’m going to --

18 MR. DUKES:  -- it may stop everything while the Court

19 of Appeals considers it.

20 THE COURT:  Well, I’ll -- I’m going to think long and

21 hard on it.

22 MR. DUKES:  I understand, Your Honor.

23 THE COURT:  I know you are.  All right.  I appreciate

24 all of y’all’s help.  I appreciate you being here on time. 

25 I appreciate y’all being very prepared.  That’s obviously
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1 very helpful.  Hold on.  

2

3 (OFF THE RECORD DISCUSSION)

4

5 THE COURT:  And so, as you’ve seen, I’ll give you as

6 much time and -- as you need when we get these things done,

7 but I appreciate you being prepared.  And let’s try to be

8 as extremely prepared that week, and we’ll get you a day,

9 and we’ll go through these discovery issues.

10 MR. RICHTER:  Judge, when we get -- on each of these

11 we’ve asked for cause sanctions, etcetera, fees.  Can I

12 suggest that we reserve all of that until you rule to an

13 end on the matters that you have -- had to consider today?

14 THE COURT:  Which is only two (2) left.  Right? 

15 Motion to disqualify and motion for collateral review.

16 MR. RICHTER:  That’s correct.

17 MS. IVEY:  That’s correct.

18 THE COURT:  Who moved for sanctions?

19 MR. RICHTER:  We did.

20 THE COURT:  Okay.  We’re going to see how -- y’all

21 already know my opinion on sanctions.  I’ve told y’all. 

22 Y’all are fully aware of -- of -- I’m not shy of doing it

23 at all, but that is all one hundred percent (100%) -- and

24 you can tell your clients, Mr. Dukes, that is one hundred

25 percent (100%) going to be decided on the day that we show
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1 up, and these discovery rules and stuff we’re going to have

2 to go through -- because I want this discovery answered.  I

3 certainly want you to do your due diligence in protecting

4 your clients, and certainly do the things that you need to

5 do, but again I want you to be prepared.

6 MR. DUKES:  Yes, Your Honor.

7 THE COURT:  And I want your clients to be prepared. 

8 And I know you know that.  I said that from the get-go.  If

9 they’re not going to help you, and they’re not going to

10 have this information for you, and they’re telling you that

11 they can’t find the list of these people’s names -- and

12 again, I’m telling you go ahead and get it.  If I decide

13 that it’s not confidential, I want it put it over -- you

14 know, given to them the next day.  If you have any problems

15 with them, you let me know --

16 MR. DUKES:  Yes, sir.

17 THE COURT:  -- and I’ll handle it for you.

18 MR. DUKES:  Your Honor, do you want it -- this to be -

19 - this -- because it’s a denial of a summary judgement you

20 can do it on a Form 4, which is handy.

21 THE COURT:  Well, y’all want to do an order or do

22 y’all want --

23 MR. RICHTER:  We’ll do an order.

24 THE COURT:  All right.  

25 MS. IVEY:  That’s fine.
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1 THE COURT:  All righty.  Be in touch with us and we

2 will get you a date that week.  This is yours, this --

3 because this is your only copy of the affidavit.  The

4 Court’s exhibits 1,2, and 3 are going to stay with the --

5 MR. DUKES:  And there’s the email --

6 THE COURT:  -- court reporter.

7 MR. DUKES:  -- string from -- with Judge Brown about

8 reserving the -- for summary judgement.

9 THE COURT:  Yeah.

10 MR. DUKES:  That needs to be a Court’s exhibit.

11 THE COURT:  It need -- you’ve got to put it in here

12 because it’s -- it’s going with my file.

13 MR. RICHTER:  Thank you very much.  Nice to see you

14 again.

15 THE ADMINISTRATIVE ASSISTANT:  It was good to see you.

16 MR. DUKES:  Julie, thank you.

17 THE ADMINISTRATIVE ASSISTANT:  Yeah.  Absolutely.

18 THE COURT:  Hold on.  

19 THE ADMINISTRATIVE ASSISTANT:  I will email y’all the

20 --

21 THE COURT:  It was the email chain.

22 MR. DUKES:  It was the order -- there was an order and

23 the email chain.

24 THE COURT:  This?

25 MR. DUKES:  Yes, sir.
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1 THE COURT:  All right.  So I -- I was going to keep

2 that.  So keep that as a Court’s exhibit too, please, Madam

3 Court Reporter.

4 THE COURT REPORTER:  And I’ll just put that as 4.

5 MR. DUKES:  Okay.  Thank you.  

6 (WHEREUPON, the Email Correspondence was

7 introduced and received into evidence as Plaintiff’s

8 Exhibit Number 4.)

9 THE COURT REPORTER:  I’m missing 3.

10 MR. RICHTER:  Thank you, Judge.

11 THE COURT:  All right.  See y’all soon.

12

13

14

15

16

17 (WHEREUPON, the hearing in the above-

18 entitled matter was concluded at 4:57 p.m.)

19

20

21

22

23

24

25
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 1                 MARY LOUISA STOREN,

 2 having been first duly sworn, was examined and

 3 testified as follows:

 4                     EXAMINATION

 5 BY MR. RICHTER:

 6      Q.  Would you state your full name, please?

 7      A.  Mary Louisa Storen.

 8               MR. RICHTER:  Let's go off the

 9 record.

10          (Off-the-record discussion.)

11          (Exhibit No. 01 was marked for

12 identification.)

13      Q.  Miss Storen, what is your address,

14 please?

15      A.  My home address or office?

16      Q.  I'll get them both.  Go ahead.

17      A.  Home is -- it's boulevard.  Johnnie --

18 my office address is 757 Johnnie Dodds,

19 Suite 100, 29464.

20      Q.  And where do you live in town?

21      A.  I live in  so the address

22 is --

23      Q.  .

24      A.  -- .  And it's --

25      Q.  That's close enough.  If we need you,
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 1 I'll find you.  All right.  And if we need you --

 2      A.  .

 3      Q.  If we need you, what is the best

 4 telephone contact?

 5      A.  .

 6      Q.  Thank you, ma'am.

 7          Now, I have to explain some things to

 8 you; and then we'll begin questioning.

 9          This is a deposition.  Have you been

10 deposed before?

11      A.  Yes.

12      Q.  Well, you know then, generally at least,

13 the ground rules; and so I'll do what the rule

14 requires me to tell you and nothing beyond that

15 right now.

16          The format is that I'll pose questions

17 to you.  I'll try to do that directly and

18 narrowly.  If you listen to those questions,

19 please, and if you can, answer them the same way,

20 directly and narrowly.  You have the right to

21 explain your answer as fully as you might want to

22 or need to.

23          If you have questions -- but if we can

24 hit that method of communication, these things go

25 a lot faster; and everybody's in favor of that, I
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 1 think.

 2         If you have questions during the

 3 deposition, pose them to me, please, and not to

 4 your counsel or to anyone else.  You're now a

 5 sworn testifying witness so you can't communicate

 6 with anyone about your testimony at this time.

 7          If you need to consult with your lawyer

 8 about something, we may be able to even ask you

 9 about that when you begin testifying again.

10      A.  You would ask me if I needed to consult

11 my attorney?  I didn't hear what you said.

12      Q.  No.  If you communicate with someone,

13 let's say your lawyer, about your testimony, we

14 may be authorized to question you about that as

15 well.  So I don't think this is going to take

16 long enough to be a problem for anyone.

17          Next, if you need anything, just say so.

18          This lady is taking down your testimony

19 two ways.  It's being recorded by an audio

20 system; and it's also being taken down, as you

21 can see, by a stenotype system.

22          Neither one of those systems gets nods,

23 however, or gestures and so you need to --

24      A.  Oh, okay.

25      Q.  -- not answer by nodding or shaking your

ROA000349



Deposition of Mary Louisa Storen 7

Clark & Associates, Inc.

 1 head.

 2      A.  I understand.

 3      Q.  Just answer orally, directly, please.

 4          In addition to that, if you don't

 5 understand something, just ask; and I'll try to

 6 make it clear.  Or, otherwise, we're going to

 7 assume you do understand; and you'll go ahead and

 8 make your answer.

 9          We'll break whenever you need to.  And

10 any questions you have or needs, I think I told

11 you, just say so; and we'll get it done.

12          Now, I'd like to begin by showing you a

13 document marked Plaintiff's Exhibit No. 01 to

14 your deposition, which you'll see bears the title

15 "Notice of Deposition."  And there's probably a

16 subpoena attached to it, yeah, as well.

17          I just need you to identify that that is

18 the notice you appeared pursuant to.

19      A.  It is.

20      Q.  Thank you, ma'am.

21          Now --

22               MR. DUKES:  Larry, was that in all

23 three cases or --

24               MR. RICHTER:  I'm going to do it in

25 all three.  I'm debating to do it one, two,
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 1 three.

 2          (Exhibits No. 02 and No. 03 were marked

 3 for identification.)

 4      Q.  Currently, there are three cases in

 5 which I represent persons claiming against the

 6 Diocese and/or Bishop; and although you've been

 7 noticed separately in each of the three by

 8 agreement, all counsel see the wisdom of

 9 putting -- trying, at least, to do this in one

10 quick sitting.

11          And I'm going to hand you the same

12 packet that I handed you before but in another

13 case marked Plaintiff's Exhibit No. 02 and just

14 ask you if you can authenticate that that's the

15 notice to which you appeared.

16      A.  Yes.

17      Q.  Thank you.

18          And the same thing for No. 03, please.

19 Record should reflect that No. 02 is Richard Roe,

20 and No. 03 is John Doe 432.

21      A.  Correct.

22      Q.  Good.  Now that's out of the way.

23          Can you tell me, please, about your

24 personal background?  And I'd really like to

25 start with your education as you started school;
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 1 and let's go through that, please.

 2      A.  I mean, 12 years at Ashley Hall.

 3 College was mostly at the University of South

 4 Carolina, some time at University of Maryland.

 5 Graduate school is Florida State and University

 6 of South Carolina where I got my Master's in

 7 social work.

 8      Q.  And what was your undergraduate degree?

 9      A.  Sociology.

10      Q.  And you obtained that degree where?

11      A.  University of South Carolina.

12      Q.  And then where does your Master's come

13 from?

14      A.  University of South Carolina.

15      Q.  But you had interim or partial studies

16 for those at other institutions?

17      A.  Sure, yes.

18      Q.  Thank you.

19          Can you do the same thing with your

20 employment history, please?

21      A.  First job was at Santee-Wateree Mental

22 Health Center in Sumter, South Carolina.  Two

23 years.  And then I worked at Sea Island

24 Comprehensive Health Care Corporation along the

25 sea islands of South Carolina for maybe two
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 1 years.  Then three years at Dialysis Clinic,

 2 Inc., as well as I did some home health, PRN,

 3 nursing home consulting.  Started private

 4 practice in 1985.

 5      Q.  And are you still in private practice?

 6      A.  Yes.  And also owned an employee

 7 assistance company for a number of years.

 8      Q.  What is the name of your practice?

 9      A.  Louisa Storen, LISW, LMFT.

10      Q.  Have you ever been in any other private

11 practices?

12      A.  No.

13      Q.  Do you have partners or employees?

14      A.  No.  I have an unpaid employee, which is

15 my husband.

16      Q.  Who is your husband?

17      A.  Joseph Boyd.

18      Q.  And what is his background?  Where is he

19 from?

20      A.  He was born in Wisconsin, you mean?  Is

21 that what you mean?

22      Q.  Yeah.  Where he is from.

23      A.  Yeah, yeah.

24      Q.  And what -- how long has he been here in

25 South Carolina, and how long have you been
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 1 married?

 2      A.  We've been married 25 years; and he's

 3 been here 40, 50 years.  Came here with the Navy.

 4      Q.  I know this will be astonishing because

 5 of my youthful appearance; but my wife Anne and

 6 I, who, you know, have celebrated our 51st

 7 wedding anniversary.

 8      A.  Congratulations.

 9               MR. COOKE:  Congratulations.

10          (Off-the-record discussion.)

11 BY MR. RICHTER:

12      Q.  Anyway, are you still involved with

13 Saint Mary's?

14      A.  No.  No.

15      Q.  Can you tell me, please, what is your

16 professional relationship with the Diocese of

17 Charleston?

18      A.  I am an independent contractor, and my

19 title is victim assistance coordinator.

20      Q.  And you do that by contract?

21      A.  Yes.

22      Q.  And do you remember the term?  How long

23 your contract is?

24      A.  Well, I -- I think I've been doing it

25 about 18, 19 years; and I signed the contract
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 1 then, and I quit for a year or so.  And I don't

 2 know if I signed another contract or if it's

 3 verbal.

 4      Q.  But you show up --

 5      A.  I do.

 6      Q.  -- when you're called.

 7      A.  I do.

 8      Q.  What did you do when you quit?

 9      A.  I just needed a break.  My --

10      Q.  I mean, did you do private practice?

11      A.  I've always done private practice.  I

12 still do private practice.  It's along with.

13      Q.  What was that time period when you did

14 not serve as a contractor of the Diocese?

15      A.  It's when Monsignor Carter was no longer

16 victim assistance --

17      Q.  Vicar General?

18      A.  That.  Vicar --

19      Q.  General.

20      A.  Yeah.  When he -- when he resigned, I

21 resigned.  I needed a break.  So I don't know

22 what year that was.

23      Q.  Are you a member of a parish now?

24      A.  Christ Our King.

25      Q.  And is that how you came to know
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 1 Monsignor Carter?

 2      A.  He's my cousin.

 3      Q.  He was here not very long ago.

 4      A.  I know.  He told me that.

 5               MR. COOKE:  I saw him on Friday.

 6          (Off-the-record discussion.)

 7 BY MR. RICHTER:

 8      Q.  Can you tell me, please, where you are

 9 licensed to practice?

10      A.  South Carolina.

11      Q.  Where else?  Anywhere?

12      A.  No.

13      Q.  Have you ever been licensed anywhere?

14      A.  No.

15      Q.  And what is it that you are licensed to

16 practice?

17      A.  I am a licensed independent social

18 worker; and I'm a licensed marriage family

19 therapist, which is to say I'm a psychotherapist.

20      Q.  And does that enable you, for example,

21 to prescribe medication?

22      A.  No.

23      Q.  And can you tell me, please, how many

24 sex abuse claims or cases you have been -- you

25 have handled or had reported to you with

ROA000356



Deposition of Mary Louisa Storen 14

Clark & Associates, Inc.

 1 allegations against the Diocese or its employees?

 2      A.  I can't.

 3      Q.  Diocese of Charleston or its employees?

 4      A.  I never thought to count them.  I can't.

 5      Q.  Are there a lot or a little bit?

 6               MR. DUKES:  Object to form.

 7      A.  It seems like there was a flurry of

 8 cases or, you know, before or around the class

 9 action lawsuit; and then it died down.  And then,

10 you know, it kind of -- they trickle in very

11 occasionally.

12      Q.  What does that mean?  "Very

13 occasionally"?

14      A.  In terms of sexual abuse of children by

15 priests currently, I haven't had any of those in

16 years because we -- I also reach out for any

17 victims of inappropriate sexual attention from

18 any staff of the Diocese or volunteers or

19 anybody.  But from priests, under 18, I can't

20 think of any.

21      Q.  When you say "under 18" you mean --

22      A.  Versus people --

23      Q.  People molested under the age of 18?

24      A.  Yeah.  That are children currently

25 versus people coming forward from when they had
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 1 abuse as children, and they're coming forward as

 2 adults now.

 3      Q.  And you still see that?

 4      A.  I have seen that.  Yes.

 5      Q.  And how recently have you seen that?

 6      A.  How recently have I had another victim

 7 like that?

 8      Q.  An adult come forward to say, "When I

 9 was a child, I was abused by Father So-and-So"?

10      A.  Memorial Day weekend, I saw --

11      Q.  This year?

12      A.  Yes.

13      Q.  When was Memorial Day?  May?

14      A.  Yes.  That week.  The week after.

15      Q.  And are you able to categorize the calls

16 that you do get or put them in any kind of

17 pattern of a -- of offense, of abuse?

18      A.  They vary.  Each call is different.

19      Q.  And what do you do then?  Let's take the

20 Memorial Day -- if I can say it that way --

21 Memorial Day example that you used.

22      A.  I met with the person and then agreed to

23 find counselors for that person, which I did; and

24 we've been seeing that -- counselors have been

25 seeing that person since.
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 1      Q.  But you have not been seeing that

 2 person?

 3      A.  I have because I have been leading the

 4 victim group, support group of victims.  It's a

 5 very small group.

 6      Q.  Does that mean you're counseling this

 7 person that we're talking about or not?

 8      A.  It's a support group.  I just facilitate

 9 the support group.  I give them my office, and I

10 let them participate in helping each other.

11      Q.  And then what do you do there?

12      A.  I -- I just -- I'm a presence, a calm

13 presence.

14      Q.  But you don't offer any sort of advice

15 or treatment of any kind?

16      A.  I make sure their treatment is

17 coordinated.  They have counselors.  I just

18 wanted them to meet each other and support each

19 other.

20      Q.  I understand.

21          But when you are there yourself, when

22 you go to those meetings amongst these victims,

23 do you offer guidance, counseling, direction to

24 those people or not?

25      A.  I think I would say I'm more there to
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 1 provide support and listen much -- not so much --

 2 for instance, there is a retreat happening next

 3 weekend in Atlanta for victims of sexual abuse;

 4 and I offered for both people that come to go to

 5 that, and they accepted.  So that kind of

 6 facilitation of other resources I make available,

 7 but mostly I'm actively listening and supporting

 8 them.

 9      Q.  In that group that you're describing,

10 does it have a name, first of all?

11      A.  No.

12      Q.  In that group that you're describing,

13 how many participants are there?

14      A.  There are only -- well, it's varied but

15 three.  Three or four.

16      Q.  Current?

17      A.  Yes.

18      Q.  Today?

19      A.  Today.

20      Q.  And are those persons who are in that

21 group now all victims of abuse or priests of the

22 Diocese of Charleston?

23      A.  Two of them are.  One isn't.

24      Q.  And as to the one who isn't, who abused

25 him?
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 1      A.  Her.

 2      Q.  Her.  I'm sorry.  Her.

 3      A.  A lot of people.

 4      Q.  But no one from within the Diocese?

 5      A.  No.

 6      Q.  Then how did she get to you?

 7      A.  She converted to Catholicism, and so she

 8 is a -- she fits nicely in with the two men that

 9 are in there.

10      Q.  These are adults that you're dealing

11 with?

12      A.  Yes.

13      Q.  You're talking about?

14      A.  Yes.

15      Q.  And do you enjoy any sort of

16 professional relationship with the people who

17 call in to you and say, "I'm a victim"?

18      A.  I am, sort of, the gatekeeper to make

19 sure they find a therapist that -- you know, the

20 Diocese is the State of South Carolina.  So if

21 they need therapy elsewhere, I have a database of

22 therapists throughout the State.  So I hook them

23 up with a therapist in another town.

24          I'm just the gatekeeper.  I make sure

25 they find somebody they like.  I follow up to
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 1 make sure it's a good relationship.  They're

 2 satisfied.  I just keep making sure they get the

 3 services; and if they are somewhat dissatisfied

 4 with services, I would help them locate another

 5 therapist.

 6      Q.  And that happens from time to time.

 7 People relocate from one counselor to another?

 8      A.  Yes.  That has happened before.  Yes.

 9      Q.  And what confidentiality do these people

10 who are victims enjoy with you?

11      A.  Well, they enjoy that I'm not going to

12 tell their story.  As a contractor for the

13 Catholic church, they know that I'm also going to

14 get the Catholic church to pay for their bills;

15 ad so they're going to let me let the Catholic

16 church know.

17          And also the Catholic church is audited

18 every year, and they need to know how many

19 victims come forward to be able to honestly

20 answer how many new victims come forward and how

21 we dispose of their cases.

22      Q.  And can you tell me, please, why so many

23 people have been abused by Catholic priests?

24               MR. DUKES:  Object to form.

25      A.  I can't.
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 1      Q.  You acknowledge that a lot of people

 2 have been abused by Catholic priests, don't you?

 3      A.  Yes.

 4      Q.  Do you know the numbers?

 5      A.  Not offhand.

 6      Q.  Do you know the numbers of dollars that

 7 the Catholic church in the United States has

 8 parted with to victims of priest sexual abuse?

 9      A.  No.

10      Q.  Do you know -- well, do you contribute

11 to Christ Our King through its collection process

12 at Sunday mass?

13      A.  Sometimes.

14      Q.  And do you know how much of your money

15 has been spent that you put in the collection

16 basket for the purpose of paying sex abuse

17 victims?

18      A.  I don't know how much of my money has.

19      Q.  And do you know why you don't know that?

20      A.  Because I don't -- I couldn't even tell

21 you how much I've contributed.  So I can't

22 imagine how much of that contribution has gone to

23 that.

24      Q.  But the church doesn't make that

25 available to you, does it?
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 1      A.  I've not asked.

 2      Q.  I'm sorry?

 3      A.  I've not asked.  So I don't know if it

 4 it's available or not.

 5      Q.  And do you know how much -- I'm sorry if

 6 I'm repeating myself.  Do you know how much the

 7 Diocese of Charleston has spent on sex abuse

 8 victims?

 9      A.  No.

10      Q.  And just for the Diocese, do you know

11 how many victims there have been since, let's

12 say, 1950?

13      A.  That information was published, and I

14 don't remember it.

15      Q.  Where was it published?

16      A.  In the "News & Courier."

17      Q.  Published the number of victims?

18      A.  I think so.

19      Q.  Do you know how many priests of -- just

20 of the Diocese now we're focused on.  We did the

21 church a moment ago, but just the Diocese of

22 Charleston.  How many priests have been child

23 abusers in the Diocese of Charleston since 1950?

24      A.  I don't know.  I mean, I've been told.

25 I don't remember the --
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 1      Q.  Who told you?

 2      A.  I think it was published in the paper,

 3 and that's where I saw it; and I don't remember

 4 it.

 5      Q.  Do you remember when that was in the

 6 paper?

 7      A.  Seems like it was January or February,

 8 somewhere like that.  Wait a minute.  No.  It was

 9 March-April, I think.

10      Q.  Did you read the report that was

11 released in the last of March of this year about

12 the number of credibly-accused priests?

13      A.  Yes.

14      Q.  And do you know William Croghan?  Did

15 you know William Croghan?

16      A.  No.

17      Q.  The Priest William Croghan?  And your

18 answer is no?

19      A.  No.

20      Q.  Do you know about his abusive

21 activities?

22      A.  I do not.

23      Q.  Do you know that the Diocese paid

24 hundreds of thousands of dollars in compensation

25 as a result of his abusive sexual --
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 1      A.  No, I did not.  I did not.

 2      Q.  Let's run through who you do know as a

 3 priest -- to be a priest abuser.

 4      A.  Who was a priest abuser?

 5      Q.  Who do you know who was a priest abuser?

 6 I'm just asking you the names you know.

 7      A.  Well, I believe Father Condon was.

 8      Q.  Eugene Condon.  Is that the Condon

 9 you're referring to?

10      A.  Yes.  I know Godwin.  Father Godwin.

11 Goodwin.  Godwin.  Father Berberich.  I know

12 these, but I'm not going to be able to recall

13 them.  I should -- I mean, I can't recall them.

14      Q.  Those are the only names you can recall

15 who were abusers?

16      A.  Yes.

17      Q.  And are you familiar with the sex abuse

18 advisory board?

19      A.  Yes.

20      Q.  Can you tell us what that is, please?

21      A.  It's part of the charter policies and

22 procedures to make sure that we are following

23 through with our policies and procedures.

24          So if a claim comes forward, it's

25 presented to the sexual advisory board; and their
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 1 job is to determine in listening to what the

 2 investigator has come forward with as to whether

 3 the -- the claim is -- trying to remember what

 4 the word is.  Possible or not.

 5      Q.  Credible?

 6      A.  Credible.  That's the word I was looking

 7 for.

 8      Q.  And what is it that makes a claim

 9 credible?

10      A.  If it could have happened.  If the

11 priest and the victim were in the same place

12 around the same time would be one of the ways

13 they determine credibility.

14      Q.  And do you have -- first, did you -- do

15 you have any familiarity with the fact that

16 William Croghan was not published in the list of

17 some 41 or 42 priests whose names were published

18 as being credible abusers back at the March date

19 we referenced just a little while ago?  Were you

20 aware of that?

21      A.  I'm not.

22      Q.  Are you aware of the case even in which

23 the Diocese paid out hundreds of thousands of

24 dollars to a victim who I represented at the

25 hand -- who was victimized at the hands of
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 1 William Croghan?

 2      A.  No.

 3      Q.  Do you know why that would not be

 4 credible?

 5      A.  I don't know.

 6      Q.  Do you know why the Diocese would pay

 7 out hundreds of thousands of dollars to a victim

 8 and then say that the claim against William

 9 Croghan is not credible?

10      A.  No.  And I'm not privy to the

11 conversations of the sexual advisory board on

12 when they decide whether something's credible or

13 not.  I'm not part of that.

14      Q.  Have you ever incurred any sanction in

15 any professional capacity, any --

16      A.  No.

17      Q.  -- any licensure suspension --

18      A.  No.

19      Q.  -- or anything like that?

20      A.  No.

21      Q.  Thank you.

22          Now, tell me, please, what your

23 relationship with a woman named Whalen up in

24 Greenville is.

25      A.  She is a therapist I have sent a couple
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 1 of victims to, and I admire her work and respect

 2 her a great deal.

 3      Q.  Up through this case, not through this

 4 case but through another case, I've come to know

 5 her and really like her.  She's a --

 6      A.  Very good at what she does.

 7      Q.  Yes, yes.  Thank you.

 8         Now, when you sense -- let's use

 9 Miss Whalen as an example.  When you send some

10 victim who has now showed up at your front door

11 or calls you on the phone, when you send that

12 person to that counselor here -- the example is

13 Whalen -- do you, then, have hands off with that?

14      A.  Initially with Ms. Whalen when I first

15 send her a case, we talked a great deal around

16 that case; and when I was in Greenville, I met

17 her in person.  We had lunch.  We've had many,

18 many conversations on the phone about the prior

19 victim and the current one she's seeing.

20          So she is, definitely, someone that I

21 certainly don't feel the need to double-check on

22 how she treats because I hear from the people

23 I've sent to her how well they feel like they

24 have been handled by her.

25      Q.  And all whatever feedback or reports
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 1 back you have gotten concerning Whalen, only this

 2 counselor --

 3      A.  Right.

 4      Q.  -- have all of those been positive?

 5      A.  Yes.

 6      Q.  Thank you.

 7          Now, I notice that you brought some

 8 records.  In those records, is there a document

 9 which authorizes you to speak with anybody in

10 this example that we're using to speak with

11 Dr. Whalen about the victim's specific case and

12 circumstances?

13      A.  I didn't see it in there.  I did not see

14 it in there.  A release.

15      Q.  Yeah.  And that's what I want to ask

16 you.  Do you refer to it as a release or a HIPAA

17 form, or what is it?

18      A.  It would be a release of information,

19 and actually I think that Dorothy would have

20 gotten it from her side because she's the one

21 releasing information to us so that she can get

22 paid by the Diocese.

23          When I initially sent her the client, I

24 probably used the first name; and so I didn't

25 disclose -- I mean, I protected the man's
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 1 confidentiality until he met with her on his

 2 permission and sent the letter authorizing

 3 payment to Miss Whalen.

 4      Q.  To her?

 5      A.  Yeah.

 6      Q.  And did he also authorize you to

 7 communicate with her about his care?

 8      A.  Yes.

 9      Q.  That's the document I'm looking for.

10      A.  Right.

11      Q.  And that's the one you don't --

12      A.  I don't see in the file.

13      Q.  And in a couple of minutes -- well, in a

14 little while, we're going to mention these other

15 two claimants.

16          Is that same situation true, albeit

17 they're not counseled by this counselor Whalen?

18 The authorization is what I'm asking about.  Is

19 that --

20      A.  I don't know the other two clients.

21      Q.  Okay.  All right.  Well, we'll get to

22 that; and I'll share names with you in just a

23 moment.

24      A.  Yes.

25      Q.  Just a few moments.
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 1          Can you tell me whether the Diocese

 2 requires -- in exchange for paying the costs of

 3 counseling resulting from sexual abuse by the

 4 Diocese is what we're talking about now.  What

 5 does the Diocese require the victim to do by way

 6 of giving the Diocese access to his or her

 7 records through counseling?

 8      A.  Earlier on when I began this, we

 9 required more than we do now.  When I first

10 began, we modeled our program after the

11 Archdiocese of Chicago; and that was, sort of,

12 managed care model in which the release asked

13 for, you know, diagnosis, how many treatment

14 sessions they thought would be authorized,

15 prognosis, that sort of thing.

16          Health care -- mental health care has

17 evolved.  It's gotten away from the managed care

18 and authorizing X amount of sessions at a time.

19 Everybody that comes to me, I am assuming, has

20 Post Traumatic Stress Disorder; and I also assume

21 they will need long-term treatment.  So rather

22 than saying you can have six months of treatment

23 at a time and then you can renew after that, I

24 just let them have an unspecified amount of

25 treatment.
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 1      Q.  And what is it -- the specified amount,

 2 what is that?

 3      A.  Unspecified.

 4      Q.  I'm sorry.  Unspecified.  What they

 5 need, in other words.

 6      A.  Yes.  Right.  And the church has not

 7 ever bucked how much treatment I've authorized or

 8 asked me to shut it down, or this is costing too

 9 much.  They've allowed me to have a blank check

10 in terms of making sure people get what they need

11 therapy wise.

12      Q.  Over your career, first, how many priest

13 sex abuse victims have you had dealings with?

14      A.  I can't tell you.

15      Q.  Can you estimate it?

16      A.  I really can't.  I mean, had I known

17 that was going to be a question -- maybe I should

18 have anticipated that question.  I could have

19 looked back and told you, but I can't tell you.

20      Q.  Is it a large number or just a few?

21      A.  Depends on how you define "large" or a

22 "few."  But it's more than a few, but I can't

23 estimate.

24      Q.  Is it more than 100?

25      A.  No.  I would -- again, you're asking me
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 1 to guess.

 2      Q.  You don't know.

 3      A.  Right.  I don't know.

 4      Q.  I understand.

 5          How do you make a determination that

 6 this Victim A, we'll pay for his counseling

 7 treatment; however, Victim B, we will not?  How

 8 do you do that?

 9      A.  I haven't had to do that because on any

10 call, I am expected to reach out in a pastoral

11 way and offer counseling.  So whether it's

12 credible or not, person coming forward, I want to

13 assume that they have a need; and we reach out

14 and pay for counseling, credible or not.

15      Q.  Now, are you aware that for months I've

16 been asking for payment on behalf of my client,

17 Richard Roe, who I tell you is Mr. Roe, whose

18 name you were given earlier.

19      A.  I heard that from Elaine Fowler last

20 week.

21      Q.  Is that the first time you ever heard

22 that?

23      A.  Yes.

24      Q.  And what did you hear?

25      A.  She asked -- she said that someone who
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 1 has already been receiving counseling for a

 2 period of time that had not come forward to me

 3 would like counseling paid for, and that is being

 4 provided by a -- I think a nurse -- a Ph.D. nurse

 5 in Atlanta, and that's what I heard.

 6      Q.  So was some question posed to you?

 7      A.  She didn't know that nurses were also

 8 therapists.  She was just verifying that a Ph.D.

 9 nurse is a therapist.

10      Q.  Is that the first contact you've had

11 with Miss Fowler or anybody else concerning

12 counseling payment for Mr. Roe?

13      A.  Yes.

14      Q.  And were -- so you weren't asked, do it

15 or don't do it?

16      A.  I was not.

17      Q.  Did you express your opinion as to

18 whether that person should, in fact, be treated

19 the same way as this person we're talking about

20 now, Doe?  His name's --

21      A.  No.  I think I might have had a

22 conversation with her earlier -- I'm trying to

23 remember -- in which she had mentioned there was

24 a victim that Larry Richter wanted that victim's

25 counseling paid for; and she was trying to decide
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 1 how to handle it, since, you know, normally the

 2 counseling would be paid for.  It comes to me

 3 first, and then I authorize it; and she was

 4 trying to decide whether to advise the bishop or

 5 monsignor to pay for it or not.

 6          And that was the conversation maybe two

 7 weeks before last week.  So there have been two

 8 very brief conversations about it.

 9      Q.  Did she tell you that she had had this

10 issue presented to her or to the Diocese through

11 their counsel, one of which she is, for months

12 and hadn't done anything about it?

13               MR. DUKES:  Object to form.

14      A.  I haven't heard -- I had not heard about

15 it, no.

16      Q.  So she didn't tell you that?

17      A.  No.  I heard about it last week and then

18 maybe two weeks before.

19      Q.  And I take it you don't know why it was

20 ignored for such a long period of time?

21               MR. DUKES:  Object to form.

22      A.  No, I don't.

23      Q.  Now, what do you know about the bishop's

24 sex abuse case in which he is accused of being a

25 perpetrator?
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 1      A.  I know he was accused of being a

 2 perpetrator by someone in New York and that I

 3 heard that the person who accused him had said to

 4 his aunt, "It's worth a try."  And that's about

 5 the sum total of what I know.

 6      Q.  Who told you that?

 7      A.  That -- I think it was Elaine Fowler,

 8 and I think that -- I think that this came about,

 9 in part, because New York has for a year opened

10 up the statute of limitations.  That's when I

11 first heard about it was recently.  Elaine told

12 me about it.  I wasn't at the meeting where the

13 staff -- but I saw her later that day, and she

14 told me --

15      Q.  And are you aware that hundreds and

16 hundreds of cases were filed as soon as the State

17 of New York did open that window that you're

18 talking about?

19      A.  Right.  But not against the bishop.

20      Q.  No.  But only one against the bishop

21 that I'm aware of.

22      A.  Yes.  I just wanted to make sure --

23      Q.  When you say bishop, you mean Richard

24 Malone?

25      A.  Yes.
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 1      Q.  The only one I know about --

 2      A.  Same here.

 3      Q.  -- in which he is named.

 4      A.  Correct.

 5      Q.  Do you have any knowledge of why the

 6 Diocese would claim that names of victims of sex

 7 abuse are, for some reason, confidential?

 8      A.  Why the names of the victims or priests

 9 are confidential?  Because they're trying -- I

10 would think the reason is to the protect the

11 privacy of the victims.

12      Q.  How about if that same person -- two

13 things.  Lets's assume --

14      A.  What same person?

15      Q.  The sex abuse victim, the person that

16 we're discussing right now.

17      A.  Right.

18      Q.  Let's assume two things happened to that

19 person for purposes of this question.

20          Number 1, that person gets raped by his

21 pastor.

22      A.  Right.

23      Q.  Then he walks out of the rectory, or

24 wherever he was raped, goes up the sidewalk; and

25 the same priest comes out and robs him with a
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 1 gun.  Takes all his money.

 2          Is that second event confidential?

 3               MR. DUKES:  Object to form.

 4      A.  I would think not.

 5      Q.  Of course, it's not.  He's a victim of

 6 crime.

 7      A.  Right.

 8      Q.  When he's a victim, the public is a

 9 victim.

10      A.  He's a victim of crime twice.

11      Q.  Yeah.  That's what I'm trying to

12 understand what the reasoning is within the

13 Diocese, if you can help me understand it, about

14 why one kind of crime, the victim's name is not

15 confidential.  Another kind of crime, the

16 victim's name is confidential.

17               MR. DUKES:  Object to form.

18      Q.  That's what I'm trying to understand.

19      A.  Well, I think that in working with

20 victims, they feel a lot of shame, even though

21 it's not their shame; and they are very hesitant

22 to come forward.  And they're very protective of

23 who knows what happened to them, in my

24 experience.

25      Q.  You're talking about sex abuse
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 1 victims --

 2      A.  Right.

 3      Q.  -- at the hands of priests; right?

 4      A.  And sex abuse victims of any --

 5      Q.  Well, let's -- for the moment at least,

 6 lets's restrict it to victims of priests.

 7      A.  Sure.  I don't know --

 8      Q.  They feel impacted substantially, don't

 9 they?  Those victims?

10      A.  Each victim is different.  As Adler

11 said, it's not what happens to you.  It's how it

12 affects you.

13      Q.  If each victim is different, why is the

14 Diocese's position about not revealing the names

15 of victims uniform?

16               MR. DUKES:  Object to form.

17      A.  I don't know.  I don't make Diocese

18 policies.

19      Q.  I'm just asking you if you --

20      A.  I don't know.

21      Q.  That's fine.

22          I asked you a moment ago about the sex

23 abuse advisory board.  How big is that board?

24               MR. DUKES:  Object to form.

25      A.  I'm not sure.  15, 20 people maybe.
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 1      Q.  How many members of the clergy are on

 2 that board, if you know?

 3      A.  Two.  Three.  I don't know.

 4      Q.  Priests.

 5      A.  I believe there's two.

 6      Q.  And --

 7      A.  Three.

 8      Q.  -- who are those people?

 9      A.  Who are they?

10      Q.  Yeah.

11               MR. DUKES:  I'm going to instruct

12 her not to answer that question.

13               MR. RICHTER:  Is she your witness?

14 Is this your witness?

15               MR. DUKES:  No.

16               MR. RICHTER:  You don't represent

17 her?

18               MR. COOKE:  I'm going to instruct

19 her not to answer.

20               MR. RICHTER:  That's fine.  Certify

21 the question, Miss Reporter.

22      Q.  Who else is on that advisory board?

23               MR. COOKE:  Instruct her not to

24 reveal the names of any members of the board.

25      Q.  You're going to accept that instruction?
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 1      A.  Yes, sir.

 2      Q.  Can you tell me, please, whether that --

 3 what that board does?

 4      A.  They are to help determine the

 5 credibility of allegations.  We also have a part

 6 in tweaking policy and procedure around victims

 7 and their treatment.

 8      Q.  Do they have any role in shaping matters

 9 of faith or doctrine for the Catholic church or

10 for the Diocese of South Carolina?

11      A.  I don't think so.

12      Q.  Now, let's go specifically to John Doe.

13          Before we do that, I want to go back to

14 my question about the Diocese requiring that

15 victims who had their counseling paid for by the

16 Diocese had to give access to that counseling

17 information to the Diocese.

18          Do you know what I'm talking -- do you

19 recall that discussion?

20      A.  Well, if they want the Diocese to pay

21 for their treatment, they need to have the

22 Diocese know who to pay and how many sessions and

23 those kinds of things.

24      Q.  Well, what does who to pay have to do

25 with the substance of the counseling session?
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 1      A.  Well, I'm just saying, who to pay is

 2 when the counseling happens, who do you write the

 3 check to that did the counseling, what dates, how

 4 much.  All those things are important to the

 5 Diocese to know.

 6      Q.  That's not what I'm asking about.

 7      A.  I'm sorry.

 8      Q.  I'm asking about the substance of that

 9 counseling.  The Diocese required that the

10 substance of the counseling had to be made

11 available to the Diocese for some period of time.

12 That was the policy, wasn't it?

13      A.  I think what I was saying in the earlier

14 days, 18 years ago, we followed more of a managed

15 care; and what that meant was I would ask

16 diagnosis, prognosis, length of treatment.  And I

17 got away from that very quickly.

18          So information that we require is who is

19 the therapist, the dates of service, the cost of

20 service; and then I check with the victims to

21 make sure they're satisfied with the treatment

22 they're getting.

23      Q.  My question to you is:

24      A.  Yes.

25      Q.  Was there ever a time that the Diocese
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 1 of Charleston required that victims of priest

 2 sexual abuse for whom the Diocese was paying

 3 counseling costs, that that victim had to reveal

 4 to the Diocese or authorize his counselor to

 5 reveal to the Diocese the substance of his case?

 6 Of his claim?  Of his counseling?

 7      A.  I think I'm answering it by saying what

 8 we required was dates of service, diagnosis,

 9 prognosis, those questions.  I have never

10 required copy of the counselor's therapy notes.

11 So I'm trying to answer your question.

12      Q.  Well, I'd appreciate it if you'd answer

13 it yes or no.

14          I'm asking if the Diocese, to your

15 knowledge, has ever required the sex abuse

16 victims for whom the Diocese pays the cost of

17 counseling have been required to either

18 themselves or authorize -- by authorizing their

19 counselor to release the information of their

20 treatment, the substance of the counseling, to

21 the Diocese?

22      A.  I think you instructed me earlier that I

23 could say more than just yes or no to make my --

24      Q.  You can.  But is there a reason why you

25 can't say yes or no to that?
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 1      A.  What I'm saying is -- because it sounds

 2 very generalized -- that we're requiring all

 3 substance of their treatment to be released, and

 4 that is not the true.  That is notice what we

 5 have required.

 6          What we have required is less than what

 7 an insurance company would require; but similar

 8 in terms of diagnosis, dates of treatment, name

 9 of therapist, are they licensed, therapists's

10 Social Security number so we can write checks.

11          Also if a therapist feels that the

12 person is -- is needing something other than

13 they, they will contact me and say, "I think this

14 victim needs psychiatric care."  And they will

15 tell me why or whom, and I will authorize that.

16          That is the extent to which the Diocese

17 has required information on the treatment of

18 victims.

19      Q.  And is it your testimony under oath here

20 today that such an exchange of information is

21 appropriate between the person counseling this

22 victim and someone who is not counseling this

23 victim?

24      A.  Someone who is not counseling this

25 victim is myself, who is the victim assistance
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 1 coordinator only; and then I turn that over to

 2 the financial department so they'll pay the

 3 bills.

 4               MR. RICHTER:  Would you restate the

 5 question, please, ma'am.

 6          (The pending question was read back by

 7 the reporter.)

 8      Q.  Do you understand the question?

 9      A.  Well, my answer is:  Someone not

10 counseling the victim is the victim assistant,

11 not just anybody on the street, is the way the

12 question sounds.  It's one person.  It's myself

13 who's the victim assistance coordinator.  Not

14 just anyone.

15      Q.  The graven of the question is the word

16 "appropriate."  Is it appropriate?  That exchange

17 of information that I just asked you about now

18 twice --

19      A.  It is appropriate for the exchange of

20 information to happen between the therapist and

21 the victim assistance coordinator, yes.

22      Q.  Who is -- and the victim assistance

23 coordinator is not the counselor or --

24      A.  Right.

25      Q.  -- the patient is not a -- do y'all call
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 1 them patients?  I'm using that word.  I don't

 2 even know if that's the right reference.

 3      A.  Victims.

 4      Q.  Yeah.  When you counsel somebody, do you

 5 call that person a patient or --

 6      A.  That's when I'm counseling.  That's

 7 private practice.  That's different than what I

 8 do as victim assistance coordinator.

 9      Q.  When you counsel somebody --

10      A.  It's a patient.

11      Q.  Thank you.

12          And when you're not counseling someone,

13 is that, then, a client of yours or what?

14      A.  When I'm not counseling someone as an

15 independent contractor for Diocese, I would call

16 them a victim.

17      Q.  A victim.

18      A.  Yes.

19      Q.  So those are the two references?

20      A.  Right.

21      Q.  Patient or victim.

22      A.  Right.

23      Q.  I understand.

24          Why -- withdrawn.

25          Do you know how big a problem -- within
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 1 the Catholic church first.  And then I'm going to

 2 ask you about the Diocese of Charleston -- priest

 3 sexual abuse of minors has been?

 4               MR. DUKES:  Object to form.

 5      A.  How big a problem it's been?

 6      Q.  Uh-huh.

 7      A.  In my mind, it's a big problem, yes.

 8      Q.  And that's what I was trying to get to

 9 with you earlier.  Why is that?  Why is it such a

10 big problem in the church?

11      A.  I do not know.

12      Q.  Have you heard people offer

13 explanations?  Professional people like yourself,

14 same expertise, have you heard those persons try

15 to explain why that is?

16      A.  Not to my satisfaction.

17      Q.  I just want to know if you've heard them

18 try to explain it.  I didn't ask you if you were

19 satisfied.

20      A.  Yes.

21      Q.  And who did you hear try to do that?

22      A.  Probably other Catholics.  And

23 professionally, I've heard -- I haven't heard

24 anything that's stuck with me as something that

25 made sense to me so I don't -- I can't tell you
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 1 what they were.

 2      Q.  And do you have your own individual

 3 opinion about why there has been such a level of

 4 priest sex abuse within the church?

 5      A.  No.

 6      Q.  You don't have anything in mind?

 7      A.  No.

 8      Q.  And I ask the same question.  I said

 9 church.  Now I'm asking Diocese specifically.

10 The Diocese of Charleston, same questions.

11      A.  No.

12      Q.  Do you know why there are so many

13 policies now that the church is involved with

14 about we're going to do this and we're not going

15 to do that and here is the sanction and here's

16 what we're going to tolerate and here's what

17 we're not going to tolerate and there's no place

18 and it's a horrible sin and we cannot tolerate

19 this a moment longer?

20          All of those things that the church has

21 said and the Diocese of Charleston has said over

22 the last few years, why are there so many of

23 those kinds of things?  Do you know that?

24               MR. DUKES:  I'm going to object to

25 the form of the question.
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 1      A.  I'm not sure why there's so many

 2 statements against --

 3      Q.  So many policies.  Start with that.

 4      A.  Policies.  I think they're trying to be

 5 accountable and make right what was wrong before

 6 in terms of making sure as much as they can that

 7 child sexual abuse is prevented in the future --

 8 now and in the future.

 9      Q.  Well, if it's not going on now, what are

10 the policies aimed at?

11      A.  The intention is prevention and not

12 saying it will never happen again, but we're

13 trying to prevent it from happening.

14      Q.  I think I understand your answer.

15          Tell me, then, when it was that the

16 church and the Diocese of Charleston did not seek

17 to prevent child sexual abuse at the hands of

18 priests?

19               MR. DUKES:  Object to form.

20      A.  I don't know how to answer that

21 question.  Perhaps if you say it again.

22               MR. RICHTER:  I can ask that it be

23 republished, if you would, ma'am.

24          (The pending question was read back by

25 the reporter.)
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 1               MR. DUKES:  Object to form.

 2      A.  Well, I'm believing that many in the

 3 church in the past would not have condoned or

 4 wanted child sexual abuse; and yet it happened.

 5 And some people were not aware that it was

 6 happening; and when they became aware that it had

 7 happened and was happening, that's when they

 8 tried to enact these policies to help prevent it.

 9          So I think the answer to the question

10 would be before the UCCB came forward with

11 standards in terms of how to prevent and be

12 transparent about what had happened going

13 forward, and I guess that was 18 years ago.  I'm

14 not sure.  I don't remember the date.

15      Q.  Well, almost that.  I think you're

16 referring to 2002, are you not?  Following the

17 Boston blowup?

18      A.  (Nods head.)

19      Q.  Now, you said some were not aware that

20 priests were sexually abusing children.

21      A.  Right.

22      Q.  And does that mean that some were aware

23 that priests were sexually abusing children?

24      A.  I would believe so.

25      Q.  Well, what's the explanation for why
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 1 that was all right?

 2      A.  I didn't say it was all right.

 3      Q.  I'm asking you what the explanation is

 4 for why that's all right.

 5      A.  I don't have an explanation.  I hadn't

 6 heard an explanation.

 7      Q.  There is no explanation for that, is

 8 there?

 9      A.  I don't see one, no.

10      Q.  What do you -- what is it that you think

11 should happen to priests who sexually abuse

12 children?

13      A.  I think they should be prosecuted by the

14 legal authorities, just as a non priest would.

15      Q.  And what about those members of the

16 Catholic hierarchy who have covered up the sexual

17 abuse of children at the hands of priests or

18 bishops?  What should happen to them?

19      A.  I guess the same thing.  If they're --

20 if there is, you know, enforcement by law that

21 could happen, that should happen as well.

22      Q.  And within the Diocese of Charleston, do

23 you know of instances in which persons -- I'll

24 start with bishops -- were aware of child sexual

25 abuse by priests and did not report it to
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 1 authorities?

 2      A.  I don't know specifically of such

 3 instances, but I'm assuming some bishops did know

 4 in the past but --

 5      Q.  Did or did not?

 6      A.  Did.

 7      Q.  Here in the Diocese?

 8      A.  Yes.  But I don't know the specifics.

 9      Q.  Well, I can show you some writings that

10 will help you along with that.

11      A.  Are you going to now?

12      Q.  No, not right now.

13      A.  Okay.

14      Q.  But just to make you feel better about

15 your own instincts, I can show you some writings,

16 at least by three bishops --

17      A.  Okay.

18      Q.  -- as far back as 1957 or '58.  That was

19 about 50 years before the Dallas charter, wasn't

20 it?

21      A.  Yes.

22      Q.  And as late as 1992 or '3 or so, that

23 was before the Dallas charter too, wasn't it?

24      A.  Yes.

25      Q.  Now, we will break whenever you say you
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 1 need a break; but let me tell you that,

 2 generally, we've been going an hour and 15

 3 minutes now.  And, generally, every hour or hour

 4 and 15 minutes, we'll just take a comfort break.

 5          If this is a good time for you, let's

 6 just take a five-minute break.  Let me -- I have

 7 to caution you that you're a testifying witness

 8 now so that you can't communicate with anyone

 9 about your testimony.  Okay?

10      A.  I have one question.  Do you have any

11 idea how long this will last just in terms of my

12 schedule for other patients?

13      Q.  It all depends on your answers.  I can

14 tell you that.

15      A.  Right.  I know.  I have somebody

16 scheduled at one.  Do you believe it is

17 reasonable that I will be able to make that or

18 not?

19      Q.  Well, we had another deposition

20 scheduled for 1:30.  So that's what I'm -- I

21 mean, I think -- it would suit me -- the quicker

22 we get it done will suit me.

23      A.  Sounds good.

24               MR. RICHTER:  Let's take a short

25 break.
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 1               (A recess was taken.)

 2 BY MR. RICHTER:

 3      Q.  Can you tell me, please, ma'am, how a

 4 child who is sexually molested by a priest is

 5 affected by that molestation?

 6               MR. DUKES:  Object to form.

 7      A.  Depends on the individual child.

 8      Q.  Well, let's run the range.  How may they

 9 most likely be affected?  Be affected, first of

10 all.

11               MR. DUKES:  Object to form.

12      A.  I think it depends on the individual

13 again.  Some victims I have seen grow up to be

14 high achievers, and some are not.  In fact, have

15 much -- have many damages as a result of the

16 abuse.

17      Q.  And how is it -- strike that.

18          What do you understand the Diocese's

19 liability obligation -- let me rephrase it.

20          What do you understand is the Diocese's

21 obligation concerning children who are damaged by

22 having been sexually abused by a priest?

23               MR. DUKES:  Object to form.

24      A.  What do I think their obligation is?

25      Q.  Uh-huh.
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 1      A.  I think their obligation is, of course,

 2 to reach out in a pastoral way and offer

 3 counseling and try to promote healing of that

 4 person.  The rest might be a legal question that

 5 I can't address in terms of whether there should

 6 be compensation or not.

 7      Q.  You don't have an opinion as to whether

 8 a child who has been raped by his pastor when

 9 he's 10 years old should be compensated for

10 having been so raped?

11      A.  I have known some victims who do not

12 want that.  So to say that all victims want or

13 need that, I can't say.

14      Q.  I didn't ask you that.

15               MR. RICHTER:  Will you read that

16 back, Madam Court Reporter?

17          (The pending question was read back by

18 the reporter.)

19      A.  My opinion is that in some cases, they

20 should be compensated, and some cases certain

21 victims don't want to be.  So, no.  They don't

22 need to be.

23      Q.  Let's talk about only those victims who

24 say they want to be compensated.  Should those

25 persons all be compensated?
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 1               MR. DUKES:  Object to form.

 2      A.  I think it depends on the situation of

 3 the abuse.  It's not one size fits all.  Every

 4 situation's so very different.

 5      Q.  And let's assume for the sake of this

 6 question the following, please:  Assume that a

 7 10-year-old child is anally penetrated by the

 8 fully erect penis of his pastor, a full-grown

 9 adult male, do you know how that feels to that

10 child?

11               MR. DUKES:  Object to form.

12      A.  Of course, not.

13      Q.  And do you think that child should be

14 compensated for having been exposed to that

15 penetration?

16               MR. DUKES:  Object to form.

17      A.  I don't know.

18      Q.  Do you know anything about what the

19 public attitude is about that?

20               MR. DUKES:  Object to form.

21      A.  What public attitude?

22      Q.  As to whether or not a child has been

23 raped --

24      A.  You're saying the public --

25      Q.  You asked me a question.  We're making a
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 1 record, among other things.  So please don't

 2 interrupt me.  I'm not going to interrupt you.

 3      A.  Of course, not.

 4               MR. RICHTER:  Would you read back

 5 the last question to her and the response from

 6 her, please, where she poses a question to me and

 7 then I begin answering?

 8          (The requested testimony was read back

 9 by the reporter.)

10      Q.  And I want to answer your question.

11 "What public attitude?"

12          What is the public attitude, as you know

13 it, toward compensating the child who has been

14 raped at age 10 by having inserted into his anus

15 the fully erect penis of an -- of his pastor who

16 is an adult male fully grown?

17      A.  I do not know --

18               MR. DUKES:  Object to form.

19      A.  -- what the public attitude is.

20      Q.  And I want to ask you that same question

21 about a child who is a parochial school student

22 who was so raped by his teacher, lay teacher, in

23 that parochial school.

24               MR. DUKES:  Object to form.

25      A.  Are you asking me what the public
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 1 attitude is toward that?

 2      Q.  If you know.

 3      A.  I don't know what the public attitude

 4 is.

 5      Q.  What about your own attitude?  Should

 6 that child be compensated or not?

 7      A.  Yes.

 8      Q.  To what degree?  Do you know that?

 9      A.  I don't know.

10      Q.  Now, I may be able to -- the file

11 folders that you handed me, I think there were

12 four of them.

13      A.  Yes.

14      Q.  Can you tell me by type of document what

15 is in each of those folders broadly first, and

16 then we'll see whether we need to --

17      A.  Okay.  So one is all the bills from

18 Dr. Sherbondy, the psychiatrist who saw John Doe.

19          Another is a file of all the charges --

20 billing charges from Ms. Whalen with regard to

21 John Doe.

22          One is, obviously, just the deposition

23 notices you gave me.

24          Another is a list of all the

25 prescription charges that were paid for for John
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 1 Doe, and then it is what I call common file in

 2 that --

 3      Q.  Your common file.  Is that the word you

 4 used?

 5      A.  Yes.

 6      Q.  I just didn't get the word.

 7      A.  June 2016 authorization letter to

 8 Dorothy Whalen in treating Mr. Doe and an intake

 9 form that just summarizes.  There's some phone

10 messages in here.

11      Q.  And that's the entire breadth of your

12 own file about the matter?

13      A.  Yes.

14      Q.  Thank you.

15      A.  Plus the summaries of my meeting with

16 Mr. Doe, with Mr. John Doe, directions to his

17 home.

18      Q.  When did you come into contact with

19 Mr. Doe?  Do you recall?

20      A.  I received a phone call from him 3/16 --

21      Q.  I can't hear you while Mr. --

22      A.  That's mine.  That's mine.

23      Q.  Oh.  It's yours.  Would you turn it off,

24 please.

25      A.  I will when it stops.
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 1      Q.  No.  I want it off before it stops

 2 'cause I can't hear you.

 3      A.  I don't know how to turn it off until it

 4 stops.

 5      Q.  Is it your phone?  Is that what it is?

 6      A.  Yes.

 7      Q.  Can you tell me, please, ma'am --

 8      A.  This still isn't turned off.  I'm sorry.

 9      Q.  Just turn it down or whatever you can.

10      A.  I'm trying.

11          Okay.  I got a phone call from him on

12 3/16 -- 3/16.

13      Q.  March the 16th?

14      A.  I'm not sure if that's the first time

15 because I -- that doesn't have a date as to what

16 year it was.  So -- I first heard from him in

17 June 2016.  The exact date, I don't have.

18      Q.  I can turn that back down if you need

19 it.

20      A.  Sir?

21      Q.  I can turn that back down since you took

22 your sweater off.  Coat off.

23      A.  Oh, no.

24      Q.  Is this the note that you were looking

25 at?
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 1      A.  I think -- I don't think that was the

 2 first phone call I got because I first met him in

 3 June.  So that might have been the following

 4 March.

 5      Q.  Oh, I see.  This is not -- you met him

 6 in June.

 7      A.  Yes.

 8      Q.  I think you said there are no notes on

 9 that.

10          Now, do you know how he got to you or

11 how you --

12      A.  I don't know.

13      Q.  And then you referred him out, I think

14 you said, to Ms. Whalen; and that was her --

15      A.  He called me.  I rode up to Greenville

16 and met with him to his home, heard his story,

17 and then referred him to Ms. Whalen.

18      Q.  Well, let me make sure I'm complete in

19 what I get in here.  Do you call that your common

20 file?  What do you call it?

21      A.  I was just trying to divide up all these

22 things before on one Thursday or Friday.  I just

23 wrote that as common.

24      Q.  Just so you could find them again?

25      A.  Yeah.
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 1      Q.  I understand.

 2          This letter to -- which I take it to be

 3 your first letter to Miss Whalen is dated June 20

 4 of '16.  Does that help you recall the time

 5 frame?

 6      A.  Yes.

 7      Q.  Just generally the time that Mr. Doe

 8 contacted you?

 9      A.  Yes.  I had already gone up there before

10 that.

11      Q.  I want to go into your files with you

12 and make some entries into the record.  But

13 before we do that, I want to -- I'm trying to

14 close the circle.

15          You mentioned a Memorial Day contact

16 from someone about victimization at the hands of

17 a priest, I think.

18      A.  Right.

19      Q.  And did you say what happened?  What has

20 transpired with that particular case?  Where it

21 is or how -- was it resolved if it's resolved?

22      A.  It has not been resolved, and the

23 gentleman is receiving counseling.

24      Q.  At your hands or someone else's hands?

25      A.  Someone else's hands.
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 1      Q.  Are you familiar with the counseling?

 2      A.  Yes.

 3      Q.  Do you --

 4      A.  And he also goes to the support group --

 5 support group I mentioned.

 6      Q.  Yes.  You did mention a support group.

 7          So is his counseling being paid for by

 8 the Diocese?

 9      A.  Yes.

10      Q.  And does that mean that his claim is

11 credible or not?

12      A.  It doesn't matter.  I don't know what --

13 doesn't --

14      Q.  You said that actually --

15      A.  Right.

16      Q.  -- a little earlier.

17          Well, you heard his -- whatever his

18 story was, didn't you?

19      A.  Yes.

20      Q.  And is it credible or not, in your mind?

21               MR. DUKES:  Object to form.

22      A.  In my mind, yes.

23      Q.  So after you finished, he comes in and

24 sits down.  I don't know exactly how it works,

25 but let's assume he calls you up.  You invite him
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 1 to come in.  He comes in and sits down.  He tells

 2 you his story.

 3          Is that the way that it works?

 4      A.  Yes.

 5      Q.  And now you've heard what you believe is

 6 a credible story of sex abuse by a priest of a

 7 minor, I take it, then -- was this person a minor

 8 at the time of the abuse?

 9      A.  Yes.

10      Q.  So what happens from that point?  Where

11 does the information go about him?

12      A.  Well, the information goes to -- I

13 contacted a therapist and the psychiatrist for

14 him to be treated by; and I also let Monsignor

15 Harris know that we had a new claim, and he is

16 the vicar general.  He's the person I report to.

17      Q.  He's in Columbia.

18      A.  Well, he comes down here quite a bit.

19      Q.  No.  I know that.

20          And that's the course that this

21 particular -- I'm going to say memorial of that

22 case, if that's all right with you.

23      A.  Yes.

24      Q.  Memorial Day case to then -- then what

25 happens?  He goes to those counselors who you
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 1 mentioned.

 2      A.  Right.

 3      Q.  And they begin a course of treatment --

 4      A.  Correct.

 5      Q.  -- with him.

 6          How does the information get up the line

 7 to the bishop if he is the ultimate authority in

 8 the Diocese?

 9      A.  In that particular case, the victim and

10 I met with the bishop.

11      Q.  Oh, you had a live meeting with the

12 bishop?

13      A.  Yes.

14      Q.  And what was the result of that meeting?

15               MR. DUKES:  Object to form.

16      A.  A bishop heard a story and expressed

17 regret and apologized for what happened, and that

18 was it.

19      Q.  Did the bishop acknowledge that this

20 individual who was accompanying you to this

21 meeting was, in fact, a sex-abused victim by a

22 priest of the Diocese?

23      A.  He said he was sorry what happened to

24 him and sorry for his pain and suffering.

25      Q.  And do you take that apology to be an
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 1 apology, an expression of sorrow for this person

 2 having been sexually victimized by a priest of

 3 this Diocese?

 4      A.  I don't know if that's what that means

 5 or if the bishop was saying that he was sorry

 6 that the victim perceived that he had been

 7 abused.  I don't know that the bishop was saying

 8 what he was hearing was credible or not.  I think

 9 he was waiting to see what the process of the

10 investigation and the sexual advisory board was.

11      Q.  Well, the bishop didn't say that he was

12 sorry this young man, I take it --

13      A.  Right.

14      Q.  -- that he was sorry this young man

15 perceived that he had been abused.  That's not

16 what the bishop said, is it?

17      A.  I don't think so, but I can't really

18 remember.

19      Q.  I understand.

20          But you were convinced, in any event,

21 because you thought it was credible when you

22 first heard the story.  Isn't that what you

23 testified to a few moments ago?

24               MR. DUKES:  Object to form.

25      A.  Yes.
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 1      Q.  I don't -- I can't use the name of the

 2 person who was the perpetrator in the Memorial

 3 Day case, but I take it -- well, I shouldn't say

 4 "I take it."

 5          Was that person, the priest perpetrator,

 6 someone who would have a file kept on him by the

 7 Diocese?

 8      A.  Was there a file kept on the

 9 perpetrator?

10      Q.  Perpetrator, yeah.

11      A.  Yes.

12      Q.  And was that different than a straight

13 personnel file?  You may have a -- I don't know

14 whether you have a personnel file.  But the

15 bishop's secretary, I guess, would have a

16 personnel file on him or her.

17          Is that different?  Is there some

18 monitoring or sex abuse offense-related file

19 that's kept on that person?

20      A.  I don't know.

21      Q.  You are not an -- well, you are an

22 officer of the Diocese, I guess.  You don't have

23 access to -- do you have access to the personnel

24 files of the --

25      A.  No.
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 1      Q.  What would you have to do to gain access

 2 to the file of an accused perpetrator?

 3      A.  I don't know that I could gain access.

 4      Q.  Have you ever tried?

 5      A.  No.

 6      Q.  So is the answer you don't know what

 7 you'd have to do to gain access?

 8      A.  Correct.

 9      Q.  So has that matter -- the Memorial Day

10 matter -- has it evolved to an extent that some

11 final call has been made by the bishop, this is a

12 claim we're going to honor, this is a claim we're

13 not going to honor?

14               MR. DUKES:  Object to form.

15      A.  I'm not sure what you're asking me.

16 When you say "a claim we're going to honor," has

17 there been a financial --

18      Q.  I don't know.

19      A.  I don't know either.  I don't quite know

20 what you mean by "claim."

21      Q.  Well, somebody calls you up.  Do you

22 consider that person a claimant against the

23 Diocese or not?

24      A.  A victim?

25      Q.  Yeah.
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 1      A.  Coming forward?

 2      Q.  You said you referred to them as

 3 victims.

 4      A.  Right.

 5      Q.  Yeah.  This person, the Memorial Day

 6 person --

 7      A.  Right.

 8      Q.  -- is that person seeking compensation

 9 from the Diocese?

10      A.  I believe so.

11      Q.  You do believe so?

12      A.  Yes.

13      Q.  So do you know whether that person has

14 been notified that his claim or compensation from

15 the Diocese will be honored or whether that

16 person has been told his claim for compensation

17 from the Diocese for this abuse will not be

18 honored?

19      A.  His claim will not be honored.

20      Q.  His claim will not be honored?

21      A.  Correct.

22      Q.  Even though you believe it happened?

23      A.  Correct.

24      Q.  Do you -- can you tell me why that is?

25      A.  I don't know.
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 1      Q.  How do you know it won't be honored?

 2      A.  I think he received a letter saying so.

 3      Q.  Not from you.

 4      A.  No.

 5      Q.  Do you know who the letter came from?

 6      A.  I'm not sure if -- I'm not -- I don't

 7 know who it's from.

 8      Q.  But it's a Diocese letter; correct?

 9      A.  Yes.

10      Q.  Yes or no?

11      A.  I said yes.

12      Q.  Oh, I'm sorry.  I didn't hear you.

13          Now, let me put in -- was this letter to

14 Ms. Whalen a part of this file?  (Indicating.)

15      A.  Yes.

16               MR. RICHTER:  And I've got copies

17 for y'all, whoever wants copies.  Dawes, do you

18 want --

19               MR. COOKE:  I want one.  Thank you.

20               MR. RICHTER:  Richard's going to

21 bill the Diocese by pound in this case because we

22 have so much paper going around.

23      Q.  Let me ask you, ma'am, if you can verify

24 that.

25               MR. DUKES:  This is four?
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 1               MR. RICHTER:  This will be four.

 2               MR. DUKES:  And this is the common

 3 file?  Is that what you're calling it?

 4               MR. RICHTER:  Yeah.

 5      Q.  I don't mean anything disparaging by the

 6 term "common file."  That's what we're going to

 7 call it, unless that offends you in any way.

 8      A.  Doesn't offend me.

 9      Q.  Yes, this is the common file.  Call it

10 common file.  I'm going to hand you, ma'am, what

11 has been marked as Exhibit No. 04 to your

12 deposition.

13          (Exhibit No. 04 was marked for

14 identification.)

15               MR. DUKES:  Let's make sure when

16 the exhibit is attached to the transcript, we

17 have to redact Mr. Doe's name on the first page,

18 probably throughout.

19               MR. RICHTER:  We will do that.  I

20 trust the reporter implicitly.

21               MR. COOKE:  Let me point out some

22 redactions that we've already made in the last

23 document of that packet.

24               MR. RICHTER:  What is the last

25 document?
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 1               MR. COOKE:  It's an email dated

 2 June 15, 2016, to Bonnie Sigers.  That's actually

 3 for --

 4               THE WITNESS:  Monsignor and Bonnie.

 5               MR. COOKE:  Right, right.  Do you

 6 see that?  It's a two-page document.  One, two,

 7 three, fourth paragraph, there are two names that

 8 are blacked out; and then on the very last

 9 paragraph, there's a name that's been blacked

10 out.

11               MR. RICHTER:  Okay.

12               MR. COOKE:  And those are names of

13 individuals other than Mr. Doe.

14      Q.  You've got that in front of you, ma'am.

15 And let me ask you if you can identify that as

16 being a copy of what we refer to as your common

17 file.

18      A.  Yes.

19      Q.  And is it all-inclusive?

20      A.  Yes.

21      Q.  Okay.  Thank you.

22               MR. RICHTER:  This is four in

23 order.  I want them all in the record, please.

24      Q.  Let me -- I may want to ask you a

25 question or two about this.
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 1          How is this file laid out and assembled?

 2 Does it go chronologically from back to front or

 3 front to back, or is there any methodology?

 4      A.  Back to front.  Well --

 5      Q.  Yeah.  Going from the back, the first

 6 writing I see is dated June 15 from you to Bonnie

 7 Sigers.

 8      A.  Right.  And also went to Monsignor

 9 Harris.

10      Q.  It's copied to him, yes.  I see that.

11      A.  And the intake form is at the top.  So

12 it's not back to front.  That was actually when I

13 first had contact.  I think it's 6/13/16.

14      Q.  Yeah.  I see it.  6/13.

15      A.  Keep that at the top to --

16      Q.  Keep that at the top.  Okay.

17      A.  Yes.

18      Q.  I will.  And where does this June 20

19 letter fall in the file?

20      A.  That's after I met with him.

21      Q.  Yeah.  Where do you have it in your

22 file?  I just want to make --

23      A.  I have it on a separate side.

24 (Indicating.)

25      Q.  Separate side.  Okay.
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 1      A.  Yeah.

 2      Q.  Well, I'm going to put that at the very

 3 back of -- no.  I'm going to put it just in front

 4 of your June 15 letter to Bonnie Sigers.

 5      A.  Right.

 6      Q.  Will that be confusing in any way?  It's

 7 got a sticker on it.  It's going to be the first

 8 page.

 9          Now, tell me, ma'am, about what you

10 thought of that letter as well as any -- let's go

11 back to the June the 15th letter.

12          Now, this was written how long after you

13 met with Mr. Doe?  Well, it says "yesterday in

14 Greenville."  So can we assume that you met with

15 him in Greenville on June the 14th of '16?

16      A.  Yes.

17      Q.  Did he ever come to you here in

18 Charleston?

19      A.  No.  I think I must have gotten a call

20 from him on the 13th.  I went to see him on the

21 14th.

22      Q.  And then you went to him the next day.

23 I understand.

24          And does it accurately represent the

25 factual account that you received from Mr. Doe --
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 1      A.  Yes.

 2      Q.  -- in your first meeting?

 3          Thank you.  And did that ever change in

 4 any way?

 5      A.  No.

 6      Q.  Thank you.

 7          Let's go forward a page, which is

 8 handwritten.  There are two pages of handwritten

 9 notes that I see next.  One begins with Doe with

10 a Gmail.  JGJ at Gmail.  Is that your note or

11 someone else?

12      A.  Yes.  Mine.

13      Q.  And what is -- what does the very bottom

14 line of that short handwritten page read?

15      A.  Trintellix.  Is that what you're

16 referring to?

17      Q.  Yes.  So that's one word; and it's a

18 medication, is it?

19      A.  Must be.

20      Q.  And what's the word on the line above

21 that?

22      A.  Looks like task.  Tasmer (phonetic).

23 Tapsmer (phonetic).

24      Q.  You don't know what that means?

25      A.  No.
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 1      Q.  Above that, are we looking at --

 2      A.  Publix pharmacy phone number.

 3      Q.  A phone number.  I see.  And what does

 4 this entry "small condo" mean on that page?

 5      A.  I think he was telling me where he

 6 lived.

 7      Q.  Now, let's go to the page in front of

 8 that.  Tell us what information that page

 9 contains and what it means.

10      A.  His phone number, his name.  I don't

11 know why he told me his cousin was 

12 .  He went to Sacred Heart in

13 Charleston, had two male teachers, Chris Hartnett

14 and Hall Brooks, who molested him and others as

15 well.

16      Q.  And do you know the others who --

17      A.  No.

18      Q.  -- Mr. Hartnett and Mr. Brooks?

19      A.  No.

20      Q.  Can you tell me, please, did you know

21 ever either Mr. Hartnett or Mr. Brooks?

22      A.  No.

23      Q.  And then there are some -- what appear

24 to be Google Maps.  Does that --

25      A.  That's to help me get to his condo in
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 1 Greenville.

 2      Q.  I see.

 3          Then flipping up to the phone call

 4 message that you talked about earlier dated 3/16.

 5      A.  I know.  That doesn't -- I don't -- I

 6 don't understand why -- I don't understand that.

 7      Q.  Might it not be the year following you

 8 meeting him in June?

 9      A.  But I didn't need directions to go up

10 there in March.  I had already seen him in June.

11      Q.  Well, does this say that you need

12 directions?

13      A.  It says, "Get directions for Louisa."

14 That's my husband's writing.

15      Q.  It says what?

16      A.  Right here, it says, "Get directions for

17 Louisa."  That's my husband's writing.

18 (Indicating.)

19      Q.  I see.

20      A.  One mile off of 385 and then his

21 address.  So I don't know -- I can't explain that

22 date.  It seems like he would have -- that would

23 have been a June thing for -- I don't know.  I

24 can't tell you.

25      Q.  But you didn't know Mr. Doe before the
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 1 initial contact from --

 2      A.  No.  No, sir.

 3      Q.  And that was, clearly, June of '16.

 4      A.  Yes.  '13.

 5      Q.  June 13 of 2016.  Did you say your

 6 husband works in your office?

 7      A.  He does.

 8      Q.  And is it typical that he would be

 9 working in a file to this extent?

10      A.  He answers the phone.  That's a phone

11 message.

12      Q.  Yeah.  But it's working the file, isn't

13 it?

14      A.  He's, like, my admin person.

15      Q.  Then I'd like to go, please, to the next

16 sheet, which at the top says, "As of 11/1 of '18

17 at 5:30 p.m."  What does that mean?

18      A.  I'm sorry.

19      Q.  This is the Diocese of Charleston --

20      A.  Yeah.  I know.  I'm just -- as of.

21 Okay.  I thought -- I was trying to go through

22 each victim and write down how much treatment,

23 how much we were paying, and so forth, try and

24 get a handle on what I've done with each victim.

25 I was doing that in every file.
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 1      Q.  What inquiry did you make into the

 2 abuser Hartnett -- and I'm going to ask you the

 3 same thing about abuser -- I can't even say his

 4 name.  The second person.

 5               MR. DUKES:  Brooks.

 6      Q.  Brooks.

 7      A.  What inquiry?

 8      Q.  Yes, ma'am.

 9      A.  Well, the inquiry was hearing that they

10 taught him at Sacred Heart; and he just told me

11 that.  I didn't inquire.

12      Q.  And same thing for Brooks?

13      A.  Yes.

14      Q.  Now, were you -- when you met Mr. Doe,

15 were you familiar with Sacred Heart school?

16      A.  Yes.

17      Q.  And were you familiar with sex abuse --

18      A.  Yes.

19      Q.  -- occurring at Sacred Heart school?

20      A.  No.  Not prior to that.

21      Q.  Did you know in your life ever Eddie

22 Fischer?

23      A.  I never met him.

24      Q.  Do you know who he is or was?

25      A.  Correct, yes.  I guess he was at Sacred
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 1 Heart then.

 2      Q.  Yes, ma'am.

 3      A.  I had forgotten that.

 4      Q.  He was.  And do you know anything about

 5 Father Frederick Hopwood abusing students at

 6 Sacred Heart?

 7      A.  I just didn't put together that's where

 8 he was also.  I didn't know where all these

 9 priests were but I --

10      Q.  Well, let's make the record clear.

11      A.  Sure.

12      Q.  Fischer was not a priest.  He --

13      A.  I understand.

14      Q.  -- was a teacher at Sacred Heart.

15          Now, Hopwood, you're correct, was a

16 priest.

17      A.  I didn't know where all Hopwood was

18 located.

19      Q.  Well, you -- whether Hopwood was

20 assigned to Sacred Heart or not, that doesn't

21 keep him from going there and abusing someone.

22      A.  Correct.

23      Q.  You do agree?

24      A.  That's a possibility.

25      Q.  Thank you.
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 1          And you actually made up the information

 2 that's here on this victim summary sheet?

 3      A.  Right.  Right.

 4      Q.  You are -- are you comfortable with the

 5 basis that Mr. Doe articulated for having

 6 depression and suicidal ideation?

 7      A.  Am I comfortable with the fact that he

 8 said that or --

 9      Q.  I mean, is it -- yeah.  What I'm trying

10 to ask you, is that what you would expect from

11 him or somebody like him?

12      A.  Would I expect --

13               MR. DUKES:  Object to form.

14      A.  I'm sorry.  He said that he was

15 depressed, and he had thoughts of suicide.  Yes,

16 I believed him.

17      Q.  Okay.  Thank you.

18          And then that your note at the bottom of

19 the intake involving child -- incident involving

20 child, that form, indicates Dorothy Whalen as

21 being the person to whom you referred him.

22      A.  Right.

23      Q.  And then the next and my last page in

24 this file -- and I take it your last page in the

25 file as well -- is this June the 20th letter to
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 1 Dorothy Whalen.

 2          Please, what is -- what is this letter?

 3 If it has a particular reference?

 4      A.  Authorizing her to treat John Doe and

 5 have her to send the bill to us so she would get

 6 paid.

 7      Q.  And that's your call, and that's what

 8 you --

 9      A.  Yes.

10      Q.  Your function was carried out here.

11      A.  Right.

12      Q.  This way.

13      A.  Yes.

14      Q.  I wonder if you could, please, because

15 I'm confused.  If you could look down, please, to

16 the third paragraph.  Second sentence in that

17 paragraph, publish it.  Paragraph, publish it out

18 loud in the record, please.

19      A.  If I can assist in the healing --

20      Q.  If I can assist, correct, that line.

21      A.  "If I can assist in the healing of our

22 mutual client, if you have concerns or need" --

23 it should say further clarification -- "you can

24 reach me at my direct phone number, which is

25  or ."
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 1      Q.  And who is your mutual client?

 2      A.  John Doe.

 3      Q.  And that's who you told me you call a

 4 victim?

 5      A.  Yes.  I also --

 6      Q.  You also call him a client, don't you?

 7      A.  Yes.  Apparently.

 8      Q.  You seem to maintain that status as

 9 mutually having him as a client with Miss Whalen,

10 don't you?

11      A.  In that, I handle her treatment request

12 as when she called and said that he was

13 continuing to have depression; and she wanted to

14 refer him to Dr. Sherbondy, and so that's what I

15 was suggesting.  And that's what ended up

16 happening when she referred him to a psychiatrist

17 for further care.

18      Q.  Did you ever have any interaction with

19 any of the victims of the Priest Eugene Condon or

20 Gene Condon?

21      A.  I don't know.

22      Q.  Each person whom, among other things,

23 had a footlocker or some photographs --

24      A.  Right.

25      Q.  -- of the boys, naked photos of boys.
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 1      A.  Uh-huh.

 2               MR. DUKES:  And presided over Dawes

 3 Cooke's wedding.

 4               THE WITNESS:  Oh, crap.  Sorry.

 5          (Off-the-record discussion was held.)

 6  BY MR. RICHTER:

 7      Q.  You don't know whether you had any

 8 interaction with any of those people?

 9      A.  I don't know.

10      Q.  Do you know how many there were?

11      A.  I assume a lot, but I don't know how

12 many.

13      Q.  Do you know how many photos there were?

14      A.  No, I don't.  You just said a footlocker

15 full.  So I'm not sure how many that is.

16      Q.  Do you know how long his abuse went on?

17      A.  I don't know.

18      Q.  And do you know what happened -- what

19 the bishop did when he learned of the abusive

20 conduct of Gene Condon?

21      A.  I do not.

22      Q.  Thank you.

23          Now, these next ones, can you tell us

24 who Rose Bundy is, please?

25      A.  She is at the Diocese.  She is an
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 1 assistant to Bonnie Sigers, who was out on sick

 2 leave.  Mr. Doe had -- there's a letter from

 3 Mr. Doe that's not --

 4               MR. DUKES:  Do you have a copy of

 5 that letter?

 6               MR. RICHTER:  Yeah.  Well, I

 7 should.  Yeah, I do.

 8               MR. DUKES:  Thank you.  Will you

 9 put this in the record?

10               MR. RICHTER:  I'm going to, yes.

11               MR. DUKES:  Okay.

12      Q.  I just want to understand what it is

13 before --

14      A.  I'm trying to -- there is a letter from

15 Mr. Doe that does not have a date on it, but he

16 was talking about receipts for medicines and

17 he -- here are the receipts totaling.

18          So I think the man owed now 239.  So

19 I -- I think in view of the fact that -- I think

20 Miss Sigers was out on sick leave, and that's why

21 I was communicating with Rose with regard to some

22 of the receipts on the prescriptions.

23      Q.  For reimbursement or payment to --

24      A.  Yes.  And at some point he was fired

25 from his job, and I think that we changed
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 1 pharmacies.  I think that there's a letter from

 2 my husband Joe over to Rose with regard to this.

 3      Q.  I'm looking for the letter from Mr. Doe.

 4 Is that what you're referring to?  (Indicating.)

 5      A.  This is what it looks like.

 6 (Indicating.)

 7      Q.  This one?  (Indicating.)

 8      A.  Yes.

 9      Q.  Thank you.

10          So, in other words, you got a request

11 from Mr. Doe to be reimbursed for the cost of his

12 various medications?

13      A.  Right.

14      Q.  And did you honor that request?

15      A.  Yes.

16               MR. RICHTER:  And I'm going to mark

17 this as No. 05, please.

18          (Exhibit No. 05 was marked for

19 identification.)

20      Q.  Can you authenticate, please, No. 05 as

21 being a photocopy of your file there?

22      A.  (Complies with request.)  Correct.

23          (Exhibit No. 06 was marked for

24 identification.)

25      Q.  Next, please, I have the following

ROA000427



Deposition of Mary Louisa Storen 85

Clark & Associates, Inc.

 1 documents which are labeled as No. 06 in order.

 2          Can you authenticate that as being a

 3 copy of your full file concerning prescriptions

 4 they're filling and paying for them as it relates

 5 to John Doe in this case?

 6          (Exhibits No. 07, No. 08, and No. 09

 7 were marked for identification.)

 8      A.  It's not in the same order so it's

 9 taking me --

10      Q.  That's all right.  Take whatever time

11 you need.

12               MR. DUKES:  Just so I'm clear on

13 the numbers, the set of documents regarding

14 Mr. Doe being reimbursed with a couple of

15 handwritten notes or letters in there, that is

16 Exhibit No. 05?

17               MR. RICHTER:  Yeah.  That's No. 05.

18               MR. DUKES:  And then the file of --

19 at the top says Diocese Prescription Charges for

20 John Doe, that's No. 06?

21               THE REPORTER:  Yes.

22               MR. DUKES:  And then the two-page

23 documents with Diocese Victims Cost Record, three

24 pages, is No. 07?

25               THE REPORTER:  Yes.
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 1               MR. DUKES:  The claim forms coming

 2 from Miss Whalen to Louisa is No. 08?

 3               THE REPORTER:  Yes.

 4               MR. DUKES:  And then No. 09 are the

 5 Sherbondy bills.  I just want to make sure I have

 6 them marked correctly.

 7               THE REPORTER:  Yes.

 8               MR. DUKES:  Thank you.

 9      A.  These are all out of order from my --

10      Q.  It's substantively the same thing.

11 That's what I'm asking you.

12      A.  Yes.

13      Q.  And I'm going to ask you about these

14 other files that you handed in to me.  I just

15 need to get you to authenticate that those are

16 actual copies of your file.  I don't want to take

17 your file from you.

18      A.  Yes, sir.

19      Q.  So let's go through No. 07, No. 08, and

20 No. 09 as well.

21      A.  Yes.

22      Q.  Thank you, ma'am.  I want to put all of

23 those in, please.

24          And now, you didn't have any part, did

25 you, in incurring the costs for or conducting the
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 1 actual sessions with Dorothy Whalen that John Doe

 2 attended, did you?

 3      A.  Could you repeat the question?

 4               MR. RICHTER:  Yeah.  Could you read

 5 it back, please, ma'am.

 6          (The pending question was read back by

 7 the reporter.)

 8      A.  Incurred the cost.  I authorized the

 9 cost of the sessions.  I did not attend any of

10 the sessions.

11      Q.  Okay.  Thank you.

12          And I want to ask those same questions

13 about the insurance --

14      A.  Insurance?

15      Q.  -- reimbursement forms.

16      A.  Is that for Whalen?

17      Q.  I can't read.

18      A.  Who are those for?  Was that Greenville

19 Therapy Center?

20      Q.  This is -- yes.

21      A.  Those aren't insurance forms.  That's

22 them billing us.  They're using -- they used

23 insurance forms, but insurance wasn't billed.

24      Q.  This says "Insurance Claim Form" on it.

25      A.  Yeah.
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 1      Q.  But those aren't the costs that you

 2 incurred in --

 3      A.  I authorized them.

 4      Q.  You authorized.  Okay.

 5          And you authenticated the accuracy of

 6 those already; and then I'd like to ask you about

 7 the Sherbondy packet of documents, which is

 8 Exhibit No. 09.

 9      A.  Right.

10      Q.  Same question.

11      A.  Yes.

12      Q.  Okay.  Thank you, ma'am.

13               MR. RICHTER:  Now we've got all

14 those in the record.  Please put, madam reporter,

15 all of those in the record, if they're not.

16      Q.  Now, I'd like to know, please, about --

17 the questions that I have posed to you thus far

18 have been in Case No. 2018-CP-10-3929, John Doe's

19 case.

20      A.  Right.

21      Q.  I'm now going to ask you a few things

22 about Case No. 2018-CP-10-4206 for which you were

23 also noticed for deposition.  Do you recall that?

24      A.  Which one was that?

25      Q.  This is -- Roe is the --
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 1      A.  Yes.

 2      Q.  And then I'm going to -- let me do that

 3 first.  As to Richard Roe, who we know is Richard

 4 Roe.  As to Mr. Roe, what has been your

 5 involvement with him and his claim?

 6      A.  I have no involvement with him.  I have

 7 had no involvement.

 8      Q.  No involvement at all?

 9      A.  No.

10      Q.  Did you know the Roe family here in

11 Charleston?

12      A.  No.

13      Q.  Did you know the Doe family here in

14 Charleston?

15      A.  Some of them.

16      Q.  Lot of them.

17      A.  (Nods head.)

18      Q.  I think I may have asked you this.  I'm

19 sorry if I'm repeating myself.

20          Did you counsel Gene Condon in any way?

21      A.  No.

22      Q.  And the perpetrators in the Roe case,

23 I'd like to ask you about, please, Father

24 Frederick Hopwood.  Did you counsel him in any

25 way?
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 1      A.  No.

 2      Q.  And Reverend William Croghan, did you

 3 counsel him in any way?

 4      A.  No.

 5      Q.  Did you counsel any of -- and I realize

 6 how long ago this was, and I'm respectful of your

 7 youth.  Did you counsel any of the Eddie Fischer

 8 victims from Sacred Heart school?

 9      A.  No, sir.  Wait a minute.  Wait.  Yeah.

10 Yes, sir.  I mean, not counsel.  I didn't counsel

11 them.  I met with one.

12      Q.  In the same process --

13      A.  Same process.

14      Q.  -- that you've been describing?

15      A.  Yes.

16      Q.  And when was that?  Do you remember?

17      A.  Years ago.  I don't remember when.

18      Q.  I just wondered if it was at the time --

19 if you remember, if it was at the time,

20 generally, of the class action matter that --

21      A.  Probably before.

22      Q.  Yeah.  That was not until 2006 or '7 or

23 something.

24      A.  Yeah.  I think that was before.

25      Q.  And same question about Frederick
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 1 Hopwood victims from Sacred Heart school.  Did

 2 you have occasion to counsel any of them or deal

 3 with them in any way?

 4      A.  I don't even know who they were.

 5      Q.  Okay.

 6      A.  I mean, I may have.  I mean, I don't

 7 think I counseled them about it.

 8      Q.  If so, likely, it was processing like --

 9      A.  Correct.

10      Q.  -- the same way that you processed in

11 the Doe case that we've just been through?

12      A.  Yes.

13      Q.  And as to Roe, you don't know him

14 personally?

15      A.  No.

16      Q.  And have you received any information

17 concerning him?

18      A.  The only information was with the

19 conversation that Elaine mentioned, that request

20 for his therapy bills.  I mentioned I heard

21 briefly last week and maybe two weeks before.

22      Q.  And I think you said you didn't press

23 her about why those had not been paid?

24      A.  No.

25      Q.  Now --
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 1      A.  I didn't --

 2      Q.  Go ahead.

 3      A.  I don't -- I didn't know that they had

 4 or hadn't been paid.

 5      Q.  I understand.

 6          As to Roe, have you come to have any

 7 knowledge concerning the degree of his injuries

 8 resulting --

 9      A.  No.

10      Q.  -- from sex abuse at the hands of

11 priests at the Diocese of Charleston?

12      A.  No, sir.

13      Q.  Thank you.

14          Let me ask you, please, ma'am, I asked

15 you some substantive questions, which I'd like to

16 avoid going over fully again, if we can.

17          For example, I asked you about

18 compensation for victims, that sort of thing.

19 Several things that we talked about.  Do you

20 recall that?

21      A.  Yes.

22      Q.  If I pose those same questions to you

23 here concerning the Roe matter, Richard Roe

24 matter, would your responses be the same?

25      A.  I -- I'm not sure what the questions are

ROA000435



Deposition of Mary Louisa Storen 93

Clark & Associates, Inc.

 1 that -- or what the response was with regard to

 2 him because I don't know anything about him or

 3 his abuse.

 4      Q.  Well, I think you better cancel your

 5 1:30 because I'm going to have to go back

 6 through.  We've got it all here before us and --

 7      A.  It's a 1 o'clock.

 8      Q.  Well, 1 o'clock, whatever it was.

 9      A.  Will I be available for my 2 o'clock?

10      Q.  I don't know.  We're going to have to do

11 this with Roe.  Then we're going to have to do it

12 with the third.

13               MR. COOKE:  For what it's worth, I

14 thought you were doing all three simultaneously.

15               MR. DUKES:  The question accounts

16 for all three victims.

17               MR. COOKE:  The general questions

18 you asked her weren't specific to any victim.

19 They were just questions about her knowledge

20 so --

21               MR. DUKES:  About victims.

22               MR. COOKE:  Yeah.

23               MR. DUKES:  I think you've already

24 asked the questions sufficiently --

25               MR. RICHTER:  Here's my question.
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 1 Can we -- do y'all think we can -- if there needs

 2 to be any further repetition or any further

 3 examination, can we all just stipulate that one

 4 examination under whatever name it occurred

 5 counts for all?

 6               MR. DUKES:  I think your questions,

 7 Larry, were general enough that, I mean, you

 8 didn't ask specifically of Mr. Doe.  You said

 9 victims, and I think her answers to that were --

10 would be consistent depending -- for any victim

11 that you asked.

12               MR. RICHTER:  And can you stipulate

13 to that?

14               MR. DUKES:  Yeah.

15               MR. RICHTER:  Dawes, is that all

16 right with you?

17               MR. COOKE:  Sure.

18               MR. RICHTER:  Okay.  Thanks.

19 Probably can keep your 1 o'clock.

20               THE WITNESS:  (Thumbs up.)

21      Q.  Now, having heard that, do you

22 understand that we're treating your answers to

23 the general questions that I asked you about

24 things, like compensation, as being applicable

25 across the board?
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 1      A.  Right.

 2      Q.  Are you comfortable with that?

 3      A.  Yes.

 4      Q.  Okay.  Thank you.

 5          Now, let's go to, please, Case

 6 No. 2019-CP-10-1120, John Doe 432.  And I think

 7 we identified to you that that was the plaintiff

 8 named Doe 432.

 9      A.  Correct.

10      Q.  Do you know him?

11      A.  I don't, although I think there were

12 some Doe 432s who grew up around Queen Street,

13 but I think they were my brother's ages; but I

14 don't know him.

15      Q.  Neither did I until --

16      A.  Yeah.

17      Q.  -- this.

18               MR. RICHTER:  Don't put this on the

19 record.

20          (Off-the-record discussion.)

21 BY MR. RICHTER:

22      Q.  Ma'am, do you understand where we are

23 now?  I'm asking you about Mr. Doe 432 and what

24 your contact has been with him, John Doe 432?

25      A.  I've had no contact.
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 1      Q.  At all?

 2      A.  None.

 3      Q.  And do you know whether the Diocese is

 4 paying any counseling costs for him or

 5 prescription costs or anything else?

 6      A.  Not that I know of.

 7      Q.  And you said you knew maybe some Doe

 8 432s, but the brothers --

 9      A.  My brothers would talk about Doe 432s

10 around the corner, I think at the cathedral, when

11 we were kids.

12      Q.  He did go to the cathedral, this person.

13      A.  I don't know if it's the same family or

14 not.

15      Q.  But in any event, you haven't had any

16 dealing with him?

17      A.  No.

18      Q.  Well, then I don't know that -- I can

19 tell you that his perpetrator was Frederick

20 Hopwood, and I think you indicated you knew who

21 Frederick Hopwood was; and do you know anything

22 about the degree of his career on sexual abuse?

23      A.  Yes.

24      Q.  What is your understanding of it?

25      A.  I just know that he sexually abused
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 1 children, or that's what I heard.

 2      Q.  Did you have occasion to either counsel

 3 any of those or to oversee the referral of any of

 4 those people's care?

 5      A.  I don't know.

 6      Q.  And then the same.  We'll treat your

 7 other answers the same way that we described

 8 earlier; and I think with that, I can stop.  But

 9 they may want to go forward.

10               MR. DUKES:  I don't have anything

11 for you, Louisa.  Thank you.

12               MR. COOKE:  No questions.

13               MR. RICHTER:  That's it.

14          (The deposition concluded at 12:04 p.m.)

15                        - - -

16

17

18

19

20

21

22

23

24

25
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12       Should the signature of the witness not be
affixed to the deposition, the witness shall not

13 have availed himself/herself of the opportunity
to sign or the signature has been waived.

14       I further certify that I am neither related
to nor counsel for any party to the cause pending

15 or interested in the events thereof.
      Witness my hand, I have hereunto affixed my

16 official seal on November 25, 2019, at Myrtle
Beach, Horry County, South Carolina.

17

18

               Ronda K. Blanton
19                NCRA REGISTERED PROFESSIONAL

               REPORTER, RPR
20                Notary Public,

               State of South Carolina at Large
21                My Commission expires:

22                May 15, 2028.

23

24              DEPONENT CORRECTION SHEET
I, the undersigned, MARY LOUISA STOREN, do hereby

25 certify that I have read the foregoing deposition
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