THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY J an 20 20 21
Court of Common Pleas

Bentley D. Price, Circuit Court Judge SC Court Of Ap p eals
Appellate Case No. 2020-000804
JONN DIOC, ... e Appellant,
V.
Bishop of Charleston, a Corporation Sole, and The Bishop
of the Diocese of Charleston, in his official capacity...............c..coooviiiiit. Respondents.
AMENDED RECORD ON APPEAL
Volume 1 of 3
Lawrence E. Richter, Jr. Richard S. Dukes, Jr.
Anna E. Richter Turner, Padget, Graham & Laney, P.A.
The Richter Firm, LLC Post Office Box 22129
622 Johnnie Dodds Blvd. Charleston, SC 29413-2129
Mt. Pleasant, SC 29464 (843) 576-2810
(843) 849-6000 Attorney for Respondents

Attorneys for Appellant

R. Hawthorne Barrett

Turner, Padget, Graham & Laney, P.A.
Post Office Box 1473

Columbia, SC 29202

(803) 254-2200

Attorney for Respondents



AMENDED RECORD ON APPEAL INDEX

ORDERS AND JUDGMENTS
1. Judge Jefferson’s Order of January 21, 2003 in John Doe v. The Diocese of
Charleston, et al, Case No. 2002-CP-10-0770............c.c.cooeeeeiieieiiiiinnnnannnn... 4
2. Judge Nicholson’s Amended Order on Limited Collateral Review of May 3, 2017
in John Doe 2, et al. v. Bishop of Charleston, et al., 2010-CP-10-5520.............. 29
3. Judge Nicholson’s Order of July 5, 2017 in John Doe 193 v. The Bishop of
Charleston, a Corporation Sole, et al, 2013-CP-10-3733........cccoceiiiiiiinn.. 36
4, Scheduling Order, June 14, 2019.... ..o, 38
5. Order Denying Defendants’ Motion for Partial Summary Judgment and Granting
Plaintiff’s Motion to Compel, July 24, 2019.........ccoiiiiiiiiie, 40
6. Order Granting Defendants’ Motion for Summary Judgment based on Charitable
Immunity, January 9, 2020...... ..ot 46
7. Form 4 Order Denying Motion to Reconsider the Granting of Summary Judgment,
May 11,2020, .o 55
PLEADINGS
8. Amended Complaint, August 29, 2018........cooiiiiiiiii e, 58
9. Answer of Defendants, March 19, 2019........coiiiiiiiiiiii e, 125
TRANSCRIPTS
10. Transcript of Hearing, December 14, 2018............cooiiiiiiiiiiiiiiie, 136
1. Transcript of Hearing, July 17,2019.......ooiiiiii e, 165
12. Transcript of Louisa Storen’s deposition, November 18,2019...................... 344
13. Transcript of Hearing, December 12, 2019............ccoiiiiiiiiiiiiiiiiiiie, 594
14. Transcript of Hearing, February 18,2020...........cccoiiiiiiiiiiiiiiine 678
15. Transcript of Hearing, April 6,2020..........ccoiiiiiiiiii e 691

ROA000001



OTHER MOTIONS. MATERIALS OR DOCUMENTS

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

Defendants’ Motion for Partial Summary Judgment as to “The Bishop of the
Diocese of Charleston, in his Official Capacity,” March 29, 2019.................. 742

Defendants’ Brief regarding Religious Liberty Issues, July 11, 2019..............749

Notice of Filing Supplemental Authority for Defendants’ Motion for Partial
Summary Judgment July 15, 2019 in Richard Roe v. The Diocese of Charleston, a
Corporation Sole, et al, Case No. 2018-CP-10-4206....................ccooeeenn. 758

Defendants’ Motion for Summary Judgment as to all claims based upon the
common law doctrine of Charitable Immunity in effect at the time of the alleged
abuse, October 30, 2019, ... . i 789

Defendants’ Motion for Summary Judgment as to all claims based upon the Statute
of Limitations/Lack of Admissible Evidence of Repressed Memory, October 30,
Defendants’ Motion for Summary Judgment based upon Res Judicata effect of
2007 Class Action Settlement, October 30, 2019........covviiiiiiiiiiiiiiii, 849
Defendants’ Motion for Summary Judgment Regarding Plaintiff’s Negligence,
Negligent Retention, Negligent Supervision, and Outrage/Intentional Infliction of

Emotional Distress Claims, October 30, 2019........covviiiiiiiiiiiiiii i, 953

Defendants’ Motion for Summary Judgment regarding Plaintiff’s Fraud-Based and
Contract Claims, October 30, 2019. ... e 964

Defendants’ Motion for Summary Judgment as to Plaintiff’s Claim for Breach of
Fiduciary Duty, October 30, 2019........coiiiiiiiii e, 968

Defendants’ Motion for Summary Judgment Regarding Plaintiff’s Claim of
Conspiracy, October 30, 2019, ... .o e e 975

Notice of Filing Affidavits Submitted in Support the Diocese’s Motion for
Summary Judgment, October 30,2019..........ccoiiiiiii e, 980

Motion to Quash Deposition Subpoena by Non-Party Elizabeth Hartnett Diamond,
November 15, 2010, ... o, 1027

Notice of Filing Supplemental/Reply Affidavits in Support of the Diocese’s
Motions for Summary Judgment, December 10,2019 ................coooiiia. 1038

ROA000002



30.  Defendants’ Memorandum Regarding Inadmissibility of Expert Testimony Under
Rule 702, December 11,2019, .. ...uuiiiiiiiiii e 1158

31.  Proposed Order submitted to the Court by Defendants on December 17,
2000 1179

32.  Proposed Order submitted to the Court by Plaintiff on December 23, 2019.....1189
33. Plaintiff’s Motion to Alter or Amend, January 16, 2020........................... 1199
Certificate of Counsel

Certificate of Compliance

ROA000003



STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

JOHN DOE,

Plaintiff,

VS.

THE DIOCESE OF CHARLESTON,

and JANE DOE,

Defendants.

Hearing Date:
Presiding Judge:

Attorney for the Plaintiff:
Attorneys for the Defendant:

Court Reporter:

John Doe 10 2010-CP-10-7233 5304

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 02-CP-10-0770

EXHIBIT «_4- »
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This matter came before this Court on the above date upon three Motions filed by the

Defendant, The Diocese of Charleston (heremafier referred to as the “Diocese’™) and one Motion

filed by the Plamtiff The Diocese, filed a Motion for Summary Judgment, Motion to Dismuiss,

and Motion to Strike The Plaintiff filed a Motion to Compel Responses to Discovery

Appearing on behalf of the Defendant was A Peter Shahid, Jr and James C Geoly, and

appearing on behalf of the Plaintiff was Greg Meyers

The Diocese’s Motion for Summary Judgment 1s based upon the Doctrine of Chantable

Immunity and the Motion to Dismuss 1s based on the Statute of Limitations and as to Count One,

the Plaint1ff’s failure to state a claam The Motion to Strike sought to strike several paragraphs
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from the Plantiff’s Complaint The Motion to Compel by the Plaintiff sought the Diocese to be
required to respond to their set of Interrogatories, dated March 17, 2002

[. FACTUAL BACKGROUND

The Plaintiff, an adult male, filed his Complaint against the Defendants on February 19,
2002 He alleges that beginning 1n 1959/1960, while he was a minor student at a local parochial
school, Sacred Heart Elementary School, owned and operated by the Diocese, he was sexually
molested by Edward Fischer, a teacher employed at the school (Fischer was indicted for
numerous counts of criminal sexual related offenses in the Charleston County Court of General
Sessions Fischer pled guilty to several counts and was sentenced to a term of 20 years
imprisonment Fischer died on July 6, 2002 ) The comerstone of the Plaintiff’s causes of action
1s that the Diocese knew or should have known that Fischer was engaging 1n, or had engaged 1,
1llegal acts of sexual misconduct with a minor student Specifically, in the Plaintiff’s First Cause
of Action, Outrage, the Plaint:ff states that the Diocese had a duty to warn parents of Fischer’s
sexual propensities, to supervise Fischer and to report Fischer’s sexual misdeeds The Complaint
further alleges that the Diocese acted “intentionally” in breaching these alleged duties, and as
such, the Plaintiff 1s entitled to recover damages against the Diocese

The Plamntiff further alleges 1n his second cause of action that the Diocese breached a
fiduciary or special duty to the Plantiff ansing from 1ts alleged actual or constructive notice of
Fischer’s conduct 1n sexually molesting students Likewise, 1n his third cause of action, the
Plaint:ff alleges that the Diocese was negligent in supervising Fischer Finally, in the Plantiff’s
fifth cause of action, he complains that the Diocese breached an assumed special duty based on

its alleged failure to supervise Fischer
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The Diocese, as reflected in the Affidavit of Denmis Atwood, Chief Financial Officer,
attached to the Memorandum i support of the Defendant’s Motion for Summary Judgment,
states that the Diocese 1s a charitable organization According to the affidavit, the Diocese and
Sacred Heart School was, at the time of the events alleged 1n the Complaint, a charitable, tax-
exempt organization All of the officers, directors, employees, and agents of the Diocese or
Sacred Heart would, therefore, have been personnel of a charitable orgamzation All of the
school’s activities relevant to this case were within the scope of the school’s role as a chanty,
none of the mjuries at 1ssue i this case arise from any for-profit or otherwise non-charitable
activities on the part of the school or the Diocese Plamtiff at oral argument conceded these
factual points, and thus, there 1s no factual dispute as to the charitable status of the Defendant

Plaintiff submutted two affidavits in opposition to the Diocese’s Motion The first, by
“John Doe Number 2" 1s the affidavit of the Plamntiff “Attachment A” to Plaintiff’s affidavit 1s
his handwritten statement provided to the Office of the Solicitor for the Ninth Judicial Circuit in
1999 after Fischer was arrested “Attachment B” 1s an excerpt of the transcript from the
sentencing hearing of Edward Fischer on April 23, 1999, including Plaintiff’s own testimony
“Attachment C” 1s a letter from Plaintiff’s dentist, dated December 10, 2001 In his affidavit,
Plaintiff states that his statements to the Solicitor and at the sentencing hearing are true

In both Attachment A and Attachment B, the Plaintiff provides a detailed description of
Fischer’s sexual abuse of hum while Plaintiff was a student at Sacred Heart Plamuff testifies
that he was born 1n 1947 (Attachment B at 39) He met Fischer 1n 1960 as a seventh grader at
Sacred Heart (Attachment B at 39-40) Fischer first sexually abused Plaintiff when he was
twelve (12) years old (Attachment B at 41) As to one particularly heinous form of abuse,

3
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Plamntiff states, “I cannot describe in words the humiliation, the shame, the embarrassment, the
degradation and the total lack of control this put me in " (Attachment A at p 4) Plamtiff also
indicates that, at one point, hus mother asked him 1f Fischer had abused hun “She asked me if he
ever did anything to me that he shouldn’t? Iasked why She said because 1f he did, she would
kill hm And my Mom probably would have So I told her no, and I never said anything to her
or anyone else about 1t ” (Attachment A at 9) The Plamntiff elaborated on his knowledge of the
above “Astime went on, Eddie [Fischer] continued to molest me and I continued to let him,
never understanding why I would let him [ knew rhat it should not have been happening and
by the time I got to Bishop England High School, [ was getting a little tired of 1t ” (Attachment
at 9-10) (Emphasis Added)

Plamtiff does not claim to have ever forgotten Fischer’s sexual abuse To the contrary, he
provided specific events which occurred in his daily life that served as a constant reminder of the
abuse and 1ts effect (Attachment A at 18-19 and Attachment B, 47-48)

Plaint1ff admts that 1n 1991, after he suffered from the abuse he checked himself into a
hospital (Attachment A at 19 and Attachment B, p. 48) Plaintiff started Alcoholics
Anonymous, and at the first meeting was greeted at the door by Fischer This “triggered”
Plamnt:ff “into talking about what happened to [him] and the pain that [he] tried to hide and the
guilt, the fear, the shame and embarrassment that [he has] endured ” (Attachment A at 20)
Plaintiff shared his story with a friend at AA This friend responded by telling Plamntiff that he
knew of others whom Fischer had sexually abused, but that he (the friend) had not been abused

(Attachment A at 20)
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Plamntiff also 1dentified the causal connection and sought help for his alcohol addiction
on June 26, 1992 indicating that “I had had enough pain in my Iife and checked myself into rehab
and started my journey 1nto sobrniety ” (Attachment B, Partial Transcript Page 48, Lines 7-9)
Plaint1ff was later treated at Medical University of South Carolina, where he took part in several
research studies and was diagnosed with “social phobia” and “post-traumatic stress disorder ™
(Attachment A at 20-21 and Attachment B, p 48) The Plaintiff also states in attachment A that
“As I got sober I started reaching out for recovery from molest’«mpn I sought help from
MUS C " Plaintuff described also the treatment process, to mcluc;e seeking help through the
proper channels and being diagnosed with sexual phobia and later with post-traumatic stress
disorder He elaborated 1in his affidavit of receiving a book, The Courage to Heal, from Dr
Michael Johnson (Also Attachment B Partial Transcript page 48, Lines 19-25) He also reflects
that the incident and the effects came back to him while attending his 30® reunion for Bishop
England High School Finally, as reflected in this attachment to his affidavit, that after proper
medication, at the age of forty-four, he was at ease (Attachment B at 48-49)

Plaintiff also states that he has been diagnosed with “Generalized Anxiety Disorder’” and
“post-traumatic stress disorder” by Dr Lorrame Dustan, but Plamtiff has not filed an affidavit
from Dr Dustan or attached a report from her Plaintiff also states that he was diagnosed “as
requinng extensive dental surgery costing no less than $35,000 00 for a stress-related dental
condition ” Plaintiff attaches a letter from Timothy Assey, D M D, P A, describing his dental

condition and opiming that 1t was “most probably caused by the history of sexual abuse [Plamtiff

relates] 7 (Attachment C)
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Plaintiff also submuts an affidavit from “John Doe Number 1,” who claims that he was
sexually abused by Fischer at Sacred Heart John Doe Number 1 claims that he heard the
principal at Sacred Heart “cursing” Fischer and ordering him off of the property, never to retum
John Doe presumed, and still presumes, “that he had been caught and that the nun’s anger related
to his being caught ” (Affidavit of John Doe Number 1, Y9)  He also states that when he later
saw Fischer between 1967-72, Fischer claimed that the principal’s anger was “because he refused

to wear a necktie except on Fridays for mass » @3d 112)

II. STANDARD FOR SUMMARY JUDGMENT

Rule 56, South Carolina Rules of Civil Procedure, states that a party against whom a
claim, counterclaim, or cross-claim 1s asserted or declared towards a judgment 1s sought, may, at
any time, move, with or without supporting Affidavits, for a summary judgment i his favor as to
all or any part thereof

Furthermore, Rule 56(e) South Carolina Rules of Civil Procedure states “When a motion
for summary judgment 1s made and supported as provided in this Rule, an adverse party may not
rest upon the mere allegations or demals of his pleadings, but his response, by affidavit or as
otherwise provided 1 this rule, must set forth specific facts showing that there 1s a genuine 1ssue ‘
for trial ”

Summary judgment 18 appropriate when 1t 1s clear that there 1s no genuine 1ssue of

material fact and that the moving party 1s entitled to a judgment as a matter of law Hunt v
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Happy Valley Ltd Partnership, 315 S C 428, 434 SB 2d 285 (S C App 1993) See also
Yarborough v_Rogers, 306 S C 260,411 S E 2d 424 (1991)
I11. CHARITABLE IMMUNITY

The Doctrine of Charitable Immumty was espoused 1n this State in the landmark case of
Linder v_Columbia Hospital of Richmond County, 98 S C 25,81 SE 512 (1914) “Therule s
thus stated in 6 CYC 975, 976 ‘A chantable corporation 1s not hable to injunes, resulting from
the negligent or tortious acts of a servant, in the course of his employment, where such
corporation has exercised due care 1n his selection Linder, at pgs. 512- 513

The doctrine was further developed 10 Vermillion v Williams College of Due West, 104
S C 197,88 S E 649 (1916), which stated as follows “These differences and the facts of the
two cases make no difference in the applicable law, because the exemption of public charities
from liabihity and actions for damages for tort rests not upon the relation of the mjured party to
the chanty, but upon grounds of public pohcy, which forbids the crippling or destruction of
charities which are established for the benefit of the whole public to compensate one or more
individual members of the public for injuries inflicted by the negligence of the corporation 1itself
or of 1ts superior officers, or agents, or of 1ts servants or employees The prninciple 1s that in an
organized society, the nghts of the individual must, in some 1nstances, be subordinated to the
public good  that being so, what difference can it make whether the tort 1s out of the
corporation 1tself or 1ts superior officers and agents of that of 1ts servants, liability for the one
would effectually embarrass or sweep away the charity as the other It would therefore be

illogical to admut hiability for one and deny 1t for the other” Vermullion at 650
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In 1959, the Supreme Court decided Jzerhart v_State Agnicultural and Mechanical

Society of South Carolina, 235 S C 305,111 S E 2d 568 (1959), in which the Doctrine of

Charitable Immunity was reaffirmed, however, the Court did not extend the Doctrine to activities

outside the scope of the chanitable organization’s mission

The Supreme Court again reaffirmed the Doctrine of Charitable Immunity in a case

previously decided n favor of this defendant, in Decker v_Bishop of Charleston, 247 S C 317,

147 S E 2d 264 (1966) In Decker, the Plaintiff was injured as a result of injuries she sustained

attending a church service at the Cathedral of St John the Baptist The Supreme Court stated *It
1s our conclusion that the Doctrine of Chantable Immumity should not be over-ruled The
Doctrine 1s particularly applicable mn this case Here we have a true chanty, the Church, engaged
in conducting a religious service and 1t which Carolyn Gaul Schmicht was participating at the
time of her injjury ” Decker, atp 268

There 1s no question from the facts gleaned and the law as stated 1n this case that the
Doctrine of Charitable Immumnity was 1n full force and effect duning the entire time frame Fischer
abused the Plamntiff, or any alleged acts or omissions on the part of the Diocese The events
which gave nise to the 1njunes sustained by the Plaintiff occurred at the time the Doctrine of
Chantable Immumty was the law 1n this State It 1s an absolute defense to a claim which arose to
the acts complained by the Plamntiff against the Defendant

The Doctrine of Chantable Immumty was abolished in the landmark case of Fitzer v_

Greater Greenville South Carolina Young Men’s Christian Association, 277 S C 1, 282 S E 2d

230 (1981), which states as follows “We hold a charitable institution 1s subject to hability for its
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tortuous conduct the same as other person or corporation The Doctrine of Chantable Immunity
1s abolished 1n 1ts entirety and reversed and remanded the case for tnal Fitzer, at pgs 231- 232

Our Supreme Court has made 1t clear that the application of the abolition of the Doctrine
of Charitable Immumity was not to be applied retroactively “We hold that the Doctrine of

Chantable Immumnity announced 1n Fitzer v_Greater Greenville South Carolina Young Men’s

Chnstian Association, citations omutted, applies prospectively only ” Hupman v_Erskine

College, 281 S C 43,314 SE.2d 314 (1984) The Doctrine of Chantable Immunity 1s a bar to
claims against charities and was still n effect for other forms of negligence at all times of the

events whaich led to the Plaintiff’s cause of action

IV. APPLICATION OF DOCTRINE OF CHARITABLE IMMUNITY

Applying these principles, 1t 1s clear that Plamntiff’s claims are barred by the Doctrine of
Charitable Immumty The Plaintiff has no facts in dispute that the Defendant, Diocese, 1s a
charitable institution and Sacred Heart School, its officers, agents and employees, are all part of
a charitable organmization The Plantiff concedes these facts for the purposes of this hearing
Furthermore, there 1s no contention, and neither does the Plaintiff raise one, that the scope or
nature of the school’s function was operated outside the charitable parameter’s of the Diocese
during the time 1n question It 1s undisputed that the Diocese and Sacred Heart were, and are,
“chanties” under South Carolina law It 1s undisputed that the events in question occurred before
the abolition of the Doctrine of Chantable Immunuty in 1981, and even before the Supreme
Court’s prospective limitations on 1ts application, such as the intentional torts exception in 1973
Accordingly, at the time of the events 1n question, 1t was the law of South Carolina that charities

9
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were i1mmune as to all tort hability Moreover, even 1f the Court were to apply the intentional
torts exception retroactively, the Diocese would still be immune Certainly, Edward Fischer’s
hemous acts were mtentional and criminal, but there are no allegations i the Complaint, nor are
there any facts offered by the Plaintiff, suggesting that the Plaintiff’s injuries were caused by
intentional acts of the Diocese itself The allegations in the Complaint are a quintessential claim
for neghgence

The Plaintiff does not assert that the Diocese’s actions fall outside the protection of the
Doctrine of Charitable Immunity as a result of intentional acts on the part of the Diocese In
response to the Diocese’s Motion for Summary Judgment, the Plamntiff cited Section 15-3-555,
South Carolina Code of Laws, (1976, as amended) “An action to recover damages for injury to a
person arising out of an act of sexual abuse or incest must be commenced within six years after
the person becomes twenty-one years of age or within three years of the time of the discovery by
the person of the mjury 1n a casually relationship between the injury and the sexual abuse or
incest, whichever occurs later Subparagraph B Parental immunuty 1s not a defense against
claims on sexual abuse or incest that occurred before, on or after, this Section’s effective date ™

Plamtiff claims that the Court should not apply the Doctrine of Charitable Immumnity in
place at the time of his sexual abuse because that was not the actual time of his injury Instead,
Plaintiff claims that his tuime of injury was some time much later, when he causally connected his
symptoms to the sexual abuse Plaintiff points to the language of Section 15-3-555, which
adopts a “discovery rule,” extending the Statute of Limitations for sexual abuse unti] ““within
three years of the time of the discovery by the person of the injury and a causal relationship
between the injury and the sexual abuse

10
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Plamntiff has mistakenly interrupted Section 15-3-555 for a new statutory cause of action
He advocates this statute converts the discovery rule into a new accrual rule, allowing for a
separate cause of action every time he discovers a new symptom Nothing in this Section

Ya 66

provides for a legislative overturning of the Supreme Court’s “prospective only” decision
Hupman On the contrary, the statute 1s clearly ntended as an extension of the Statute of
Limitations and there 1s no indication in the language of the statute that the General Assembly
intended to modify or alter the application of the Doctrine of Charitable Immunity for causes of
action which occurred before 1981 The Statute of Limitations 1s an utterly different creature
from the Doctrine of Chantable Immumty The limitations period 1s a procedural device
designed to require the prompt imuitiation of claims The discovery rule exception addresses a
perceived unfainess to the Plaintiff as a time limit under certain circumstances In contrast, our
Supreme Court held m Hupman that changes to chantable immumty were to be applied
prospectively only, on the theory that a chanty being sued for events at a particular time should
have available to 1t the immunity doctrine 1n place at the time of those events

The Plaintiff beheves that the term “by the person of the injury 1n the casual relationship
between the injury and the sexual abuse or incest” refers to the date of when the imjury 1s
manifested or discovered As authonty for this contention, the Plamtiff cites Laughridge v
Parkinson, 304 S C 51,403 SE 2d 120 (1991) The victim from this 1991 Supreme Court Case

addressed the application of the statute as follows “The alleged tortuous conduct in this case

occurred in March of 1979 At that time, Brown had been decided and the legislature had

enacted Section 44-7-50 Greenville Hospital argues that at the time of the injury, Section 44-7-
50 was 1n effect and that its Labihity was therefore hmited to $100,000 00 ” Laughndge, at 121

11
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While Laughnidge certainly stands for the proposition claims and defenses must be applied to
the existing nghts and defenses as recognized at the time of the injury, there 1s no mterpretation
of Section 15-3-555 which proposes “injury” 1s defined at the moment a particular aspect or
manifestation from the wrongful act(s) to then give nise to the cause of action Stated
differently, the Plaint1ff contends there were certain symptoms from the acts of Fischer that he
1s suffering which were not revealed until 2001 or 2002 Furthermore, since these injuries were
discovered after the abrogation of the Doctrine of Charitable Immumnity 1n 1981, there 1s now no
Doctrine of Charitable Immunity for the Diocese to apply as a shicld against the Plamtiff’s
complaint This 1s anovel interpretation which 1s not supported by either Section 15-3-555 or
by Laughndge v_Parkinson The Plamtiff has cited no other authority which will support this
unique 1nterpretation of when an injury occurs Quite the contrary, the acts which give nise to
the Plaintiff’s case definitely occurred in the late 1950s and early 1960s, when the Doctrine of
Charitable Immunity was 1n effect

The Court also finds compelling the decision of Faulk v Sadler, 341 S C 281, 533

SE2d350(SC App 2000) In this matter, an action was imtiated against a Guardian ad lizem,
and the defendant moved for a Rule 12(C), SCRCP, judgment secking protection pursuant to
quasi- judicial immunity “Judicial decisions which create new substantive nghts must be given
prospective effect only, while the decisions which create new remedies vindicating existing
rights may be given retrospective application (citations omutted) Decisions which create hiability
where not previously existed must be given prospective application (citations omitted)
“Abrogation of immunity has the effect of creating liability when none previously

existed, and thus 1ts application would be prospective ” Faulk, atp 355

12
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To accept the mterpretation of the Plaintiff that his injuries exist from the tume of the
discovery by him of some recent revelation in 2002 when the Doctrine of Chantable Immumnity
no longer apphied to a defendant would unravel long standing principles of tort junisprudence in
this State This interpretation would eliminate a defense that existed at the time of the facts that
arose to cause the injury and create a remedy when none ever existed at the time of the acts
which gave nise to the injuries which are the subject of this complaint

The Plaintiff had a cause of action sometime after he turned twenty-one years old As
contamed n the Plaint1ff’s affidavits filed just before the hearing on September 11, 2002, the
Plaintiff knew of his injuries sometime immediately after he reached the age of twenty-one years
According to his affidavit, the Plantiff discovered that he had an injury 1n as late as 1991 or
1992 which was causally related to the alleged sexual abuse suffered by Fischer While the
Plamtiff may have discovered further injuries after 1991, such discovery 1s immaternial in his
attempt to defeat the implications of the Doctrine of Chantable Immumity The Plamtiff has cited
no case authority which interprets “mjury” as used i Section 15-3-555 to include a distinct right
or claim which did not exist at the moment of the acts of the Defendant This Section did not
create a new cause of action or new enforceable rnight not previously existing This statute
simply extended the period of time a plaintiff has to iitiate his complaint against a defendant
from the time he reached majonty status or after he discovered the relationship between the
sexual abuse and the mjunes he suffered Nothing in the language of this particular Section
abrogates the Doctrine of Charitable Immunity

Of particular note 1s Subsection (B) of 15-3-555 “Parental immunity 1s not a defense
against claims based on sexual abuse or incest that occurred before, on, or after this Section’s

13
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effective date * Thus, a clear abrogation of a previous defense to such a claim 1s announced
which 1s to be applied regardless when the acts, which give nise to the cause of action, may have
occurred — before, on, or after — the passage of this statutc The statute 1s silent 1n the specific
abrogation of any other doctrine or defense, specifically, the Doctrine of Chanitable Immunity
The Plaintiff does not have the ability to bring a cause of action where none exists If the
Plainuff was barred from seeking redress from the Diocese as a result of this doctrine because the
Defendant 1s a chanty and the events occurred before 1981 when the charitable immunity was
abrogated, the mmitiation of Section 15-5-555 does not provide the Plaintiff any relief to the

absolute bar against his claim In Hyder v _Jones, 271 S C 85,245 S E 2d 123 (1978) the Court

discussed the attempted retroactive application of the abrogation of the parental immumty While
statues are to be construed prospectively only unless 1t 1s a clear intent for them to be applied
retroactively or if the statute 1s remedial or procedural 1n nature The remedial exception does not
apply 1f the statute creates a legal remedy where one did not previously exist “Whether we view
section 15-5-210 as creating a new cause of action or simply removing a bar to an existing cause
of action, the statute supplhes a remedy where formally there was none To this extent Section 15-
5-210 effects more than a remedial or procedural change to the long standing doctnine of parental
immuntty and 1s not exempt from the presumption of prospective application ” Hyder, at 125
“The elements of a cause of action 1n tort for personal mnjury are(1) duty, (2) breach of

that duty, (3) proximate causation, and (4) injury (citations omutted)  The fundamental test 1n
determining whether a cause of action has accrued [] 1s whether the party asserting the claim can

maintain an action to enforce 1t ’(citations omatted) Stated differently, ‘[a] cause of action accrues
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at the moment when the plamntiff has a legal right to sue on it * (citations omutted) Gnllo v
Speedrite Products, Inc 340 S C 498,532S E 2d 1, at 3 (S C App 2000)

The Plant:ff’s claimed lack of discovery may be a means to avoid the Statute of
Limitations, which 1s the subject of the Diocese’s Motion to Dismiss, but 1t does not defeat the
defense of Chantable Immumty The date of discovery of the injury has nothing to do with
whether or not the chanty was immune at the time of the tort As established 1n Gnllo,
Plaintiff’s cause of action accrued at the time he had a right to sue, which was at the time of the
sexual abuse, regardless of when the limitations period for such a lawsuit began to run In other
words, the Plaintiff had a cause of action which he could have attempted to enforce in 1991,
1992 or 1994, because the elements of his cause of action were available to hum at any of these
points 1n time

Interpreting the facts and all inferences therein, 1n the light most favorable to the Plaintiff,
there exists no facts to substantiate the Plaintiff was not aware of his injuries within the time
constraints of Section 15-3-555 The Diocese 1s a chanty and was at the time of the events 1n
question Sacred Heart School was part of the Diocese, and also was a chantable operation
There are no genuine 1ssues of matenal fact as to any element of the Diocese’s affirmative
defense of Chantable Immumity It 1s the Court’s finding for the reasons stated above that the
Doctrine of Chantable Immunity was in effect at the time of the acts that gave nise to the mjury
of the Plamtiff and that the Defendant 1s a chantable orgamization and that charitable immumty
was 1n full force and effect at the ume of these acts, and thus charitable immunity would apply
Accordingly, the Diocese 1s entitled to judgment as a matter of law on said defense The Court,
therefore, GRANTS the Diocese’s Motion for Summary Judgment pursuant to the South
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Carolina common law Doctrine of Chantable Immunity and enters judgment for the Diocese of
Charleston as to all claims against it The parties concede that the Doctrine of Chanitable
[mmumity would not apply to an intentional tort such as outrage However, considering the

remaimng 1ssues of this Order this concession seems moot

V1. MOTION TO DISMISS

A. Introduction

The Diocese has also moved, pursuant to Rule 12(b)(6), SCRCP to dismiss the claims
asserted against it on the ground that they are barred by the applicable statute of limitations,
Section 15-3-555, South Carolina Code of Laws (1976, as amended) Pursuant to Section
15-3-555, a plaintiff must commence an action arising from child sexual abuse within six years
of the time he reaches age 21, or within three years of the time he discovers his injury, and that 1t
was caused by the alleged sexual abuse The Diocese contends that from the face of the
Complamt 1t 1s clear that the Plainti1ff cannot meet this standard

In response, as noted above, the Plaintiff has not filed a memorandum 1n defense of the
motion, but has filed the two affidavits stated above He has also alleged that he has brought his
lawsuit within the time period allowed pursuant to Section 15-3-555, “and based on the Diocese
having fraudulently concealed 1ts knowledge about Fischer and his actions ” (Complant, §13)
Plaintiff does not allege any facts indicating that he did not know, or ever forgot that the sexual
abuse occurred Indeed, he does not claim to have repressed his memory of these events
Notwithstanding the legal conclusion that he 1s proceeding “under authonty of”” Section 15-3-
555, Plantiff does not actually allege that he failed to connect the sexual abuse and his injunes
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Moreover, there are no facts alleged concerning the date Plaintiff discovered his injuries from
sexual abuse, or concerning how or when he came to connect his injuries with the sexual abuse

Plaintiff’s only real “discovery” allegation concems his mability to discover the
Diocese’s alleged prior knowledge of Fischer’s propensities until recently

Less than three years before this filing Planti1ff obtained information that before

he was molested by Fischer the defendants had reason to know of Fischer’s

inappropriate sexual interest in students Because of the defendants’ fraudulent

concealment of such information, Plaintiff could not have been aware of their

knowledge prior to that time (Complaint, §15)

Plaintiff’s other allegations concerming his fraudulent concealment theory consist of
general allegations that the Diocese’s practice was to keep information about sexual abuse secret,
and that 1t did so 1n the case of Fischer There are no allegations that the Diocese ever interacted
with Plaintiff concerning his claims, or Fischer, or that 1t ever made any public statements about
Fischer Indeed, the Plaintiff’s fraudulent concealment allegation 1s that the Diocese failed to
announce publicly that Fischer had scxually abused children

As noted above, the Plaintiff has also submitted an affidavit containing much more
information about his knowledge of his injuries and the conduct of the Diocese regarding

Fischer, and the Court will not repeat that information here

B. Conversion to Motion for Summary Judgment

Rule 12(b), SCRCP provides that when “matters outside the pleading are
presented to and not excluded by the Court, the motion shall be treated as one for summary
judgment, and all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by Rule 56 As noted above, Plaintiff has submitted two affidavits
pertaining to the Diocese’s Motion to Dismiss  As explained below, the Court finds that
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Plaintiff’s affidavits are dispositive of his delayed discovery and fraudulent concealment claims,
entitling the Diocese to judgment as a matter of law

C: Discussion

1. Delaved Discoverv
Plaintiff’s own affidavit establishes that he was born 1n 1947, and
therefore, turned twenty-one years of age 1n 1968 Accordingly, there can be no dispute that the
Plaint1ff contends that he commenced this action (1n 2002) within three years of discovery, not
within six years of turning twenty-one years of age (21)

Plamtiff alleges in the Complaint that he was sexually abused by Fischer as a young
teenager He does not allege that he was unaware of these events as they were happening, or that
he ever lost conscious knowledge of them Plamntiff does not contend 1n the Complaint that he
was ever unaware that he was injured Instead, tn oral argument, Plaintiff’s counsel suggested
that Plaintiff developed certain conditions long after the abuse oceurred, such as post-traumatic
stress disorder and stress-related dental injunies Plaintiff contends, through counsel, that he did
not connect these injuries with the abuse until within the three years preceding the filing of this
lawsuit

In his affidavit, Plamntiff provides far more detail about the abuse and his reaction to 1t
He testifies that he met Fischer in 1960 when he was a seventh grader at Sacred Heart
(Attachment B at 39-40) Fischer first sexually abused Plaintiff when Plaintiff was twelve years
old (Id at41) Plantiff states that the abuse caused him direct, immedate and palpable injury

at the time 1t occurred Specifically, Plaintiff testifies that when he was sexually abused, 1t
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caused him to suffer humiliation, shame, embarrassment, degradation and a feeling of a “total
lack of control” (Pltf Aff Attachment A at 4)

Plaintiff was under no 1llusion about whether what was occurning was rnight or wrong He
testifies that he purposely did not tell his mother about the abuse because he knew she would kill
Fischer (Id at9) Whether or not he meant this figuratively or hiterally, Plamntiff 1s clearly
indicating his contemporaneous understanding that Fischer’s acts were the sort that would
warrant and would receive severe pumshment ) As Plamtiff makes clear, “I knew that this
should not have been happenung to me > (Id at 9-10)

Plamnt:ff further establishes that he never repressed or suppressed his memory of the
abusc acts themselves, or how the abuse made him feel He specifically states that, “as hard as 1
tried to forget about Eddie Fischer, something would tnigger the thoughts ” (Id at 18-19)
Although Plaintiff does state when, upon seeing Fischer and feeling fear and anxiety, he “had no
idea why,” he also states that “I would do my best to avoid him, but as small as Charleston 1s,
something would always occur to trigger the memories I tried to forget ” (Id ) (See also Pltf Aff
Attachment B at 47-48) Although Plaintiff did not disclose the abuse to anyone over the years, he
clearly remembered it and he connected it to his feelings of emotional distress

I had sought help through counselors, psychiatrists, psychologists and medical

doctors, never once discussing the facts about my teenage years As hard as [

tried to forget about them, the thoughts were still there ***I was ashamed of

myself and embarrassed about what he did to me, conditions that have haunted

me to this day. (Plitf Aff Attachment B at 47-48) (Emphasis added)

In light of this testimony from the Plaintiff’s own affidavit, the only possible conclusion
18 that the Plainuff has, at all times, knew that he was sexually abused, that the abuse was

mjunious to him, and those mjunes were both physical and mental, and the above was caused by
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Fischer, who was a teacher at Sacred Heart School Nonetheless, the gist of the Plaintiff’s
argument 1s that the specific diagnoses of post-traumatic stress disorder and stress-related dental
mjury did not occur until within the last three years, and therefore his time to sue upon those

ijuries has not expired

Plaint1ff’s own testimony again defeats his claims Plamntiff states that in 1991 or 1992,
when he began alcohol recovery, he encountered Fischer at an AA meeting This “tnggered”
him “into talking about what happened to [him] and the pain and that [he] tried to hide and the
guilt, the fear, the shame and embarrassment the [he has] endured  (Pltf Aff Attachment A at
19, Attachment B at 48) Plamntiff shared his story with a fiend at AA, who responded by stating
that he knew of others whom Fischer had sexually abused (Id) Plamtiff further admuts.

I sought help through the proper channels, at first being diagnosed with social

phobia, and then being diagnosed with post-traumatic stress disorder While

participating 1n a research study for social phobia, I brought up the fact that I had

been sexually abused, and Dr Michacl Johnson asked me to 1f I had ever talked to

anybody about this [ said, no, and he gave me the book The Courage to Heal

and asked me to read 1t I went to the hibrary and read everything I could on

the subject I talked to different people about it and tried my best to understand

why I felt this way I was given proper medication to balance out the

serotonin levels that were stopped early by the trauma when I was a teenage boy

Finally, for the first time in my life after proper medication, I was at ease 1
was 44 years old

(Attachment B at 48-89) (See also Attachment A at 20-21, admitting diagnosis in 1991 of post-
traumatic stress disorder at Medical University of South Carolina) Thus, m 1991 or 1992 (when
Plaintiff was 44 years old), he was “diagnosed with social phobia, and post-traumatic stress
disorder ” He specifically related these injunes to the sexual abuse from Fischer He specifically

shared the facts of the abuse with a friend who alerted him that others were abused as well
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On this record, there can be only one conclusion Plamntiff knew both of his injuries and
their wrongful cause at the latest in 1991 or 1992 when he was diagnosed with post-traumatic
stress disorder at Medical University of South Carolina Of course, he was fully aware of the
abuse 1tself from the time 1t occurred, and of the direct physical and mental injuries flowing
therefrom But, to the extent that the Plaintiff asks this Court to treat post-traumatic stress
disorder as a separate 1njury arising at a different date from his more generalized mjunes, the
Court can st1ll only extend his time of discovery to 1992, at the latest The Court, therefore,
finds that there 1s no genuine 1ssuc of matenal fact as to the Plaintiff’s claim of delayed
discovery and, 1n particular, finds that the Plaintiff discovered his injuries and their causal
relationship to the sexual abuse no later than 1992  Accordingly, pursuant to Section 15-3-555,
Plaintiff’s claims against the Diocese were barred as of 1995 at the latest, seven years before the
filing of this lawsuit

The Plaintiff’s complaint 1s barred by the Statute of Limitations because he knew of his
injuries and the cause of his mjunes in 1991, 1992 and 1994 Section 15-3-555 does not permut
the Plaint1ff to pursue his claim against the Diocese While the General Assembly may extend or
restrict the time within which a complaint may be brought by a defendant, as previously stated,
the new statute can not revive a claim which was previously barred In Estes v Roper Temporary

Services, Inc, 304 S C 120,403 SE 2d 157, 159 (S C App 1991) the Court addressing an

action for breach of contract cited the following as the basis interpreting a statute of imitations
““The great preponderance of authonity supports the general view that after a cause of action
has become barred 1t cannot be revived by the legislature by extending the limitation period or
repealing the hmitation statute * S C Code Ann Section 15-3-555 provides

21

John Doe 10 2010-CP-10-7233

00324



An action to recover damages for injury to a person arising out of an act of

sexual abuse or incest must be commenced within three years from the time of
discovery by the person of the injury and the causal relationship between the mjury
and the sexual incest, whichever occurs later

Applying the modified language of the statute retroactively the Plaintiff’s claim 1s barred because
he had notice of the causal relationship between the injury and the sexual incest 1n 1991, 1992

and 1994

Similarly, n US Rubber Co v_McManus, 211 S C 342,45 S E 2d 335, 337 (1947), the

Supreme Court stated “ when a nght of action or cause of action has accrued the law 1s fixed,
and no change of the statutes of limitations shall be wrought by any legislation afterwards fixing
a dufferent period *  ““It 1s well settled that 1t 1s competent for the legislature to change statutes
prescribing a limitation to actions, and that the one n force at the time of suit brought 1s
applicable to the cause of action The only restriction upon the exercise of this power 1s that the
legislature cannot remove a bar which has already become complete 7 The Plamtiff did not file
his complaint within the time restrictions of the Statute of Limitations His failure to do so serves
as a complete bar against his claim The enactment of Section 15-3-555 does not extend the
Plaintiff’s nght under any theory to be within the restraints of the Statute of Limitations, because
the General Assembly 1s unable to extend the time to imitiate his complaint once 1t has already

been barred

2 Fraudulent Concealment

In order to succeed on a claim of fraudulent concealment, a plaintiff must plead facts

mdicating an “inducement for delay” 1n filing the lawsuit Hedgepath v. Amencan Telephone &
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Telegraph Co, 559 S E 2d 327, 338 (Ct App 2001) See also Black v Lexington School Dist

No 2,327 S C 55,61,488 S E 2d 327, 330 (1997) In the Complaint, the Plaintiff makes what
can, at best, be called a conclusory assertion of fraudulent concealment by the Diocese For this
reason, the pleading 1s msufficient as a matter of law, since fraudulent concealment, like all
fraud, must be pled with particulanty pursuant to Rule 9(b), SCRCP Notwithstanding Plaintiff’s
many allegations that the Diocese favored secrecy and never publicly announced that Fischer had
abused children, Plaintiff never alleges that the Diocese ever misrepresented anything to the
public or to him 1n particular

More to the pont, there are no allegations - factual, conclusory or otherwise - that the
Diocese ever made a misrepresentation that caused Plaintiff to delay 1n filing his lawsuit
Indeed, he alleges no communications with the Diocese at all on the subject Absent such
allegations, Plamntiff cannot maintain a claim of fraudulent concealment to toll the statute of
Iimitations

What Plainuff does allege 1s that the Diocese kept secret 1ts own alleged imputed
knowledge about Fischer Read most broadly, the Complaint alleges that the Diocese engaged in
a pattern and practice of concealing information about its agents and employees who sexually

abused children

Troubling as these allegations are, they miss the point In order to toll the statute of
limitations, Plaintiff must show that he was defrauded 1n that a misrepresentation caused him to
delay n filing his lawsuit  Nothing in this Complaint, or in the affidavits submuitted by the

Plamtiff permit such an inference
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To begin with, this was not a Plaintiff who was fooled about hus injury Even 1f the
Diocese did conceal that 1t had knowledge about Fischer either before or after Plaintiff’s abuse,
that concealment could not take away from Plamtiff hus actual knowledge that Fischer, an agent
of the Diocese, sexually abused him, and caused him mmjury His own affidavit substantiates his
clear knowledge of the abuse by Fischer through the points in time when they occurred, when he
told Fischer to stop, and when he sought and obtamed treatment Our courts focus on the
plaintiff’s knowledge of his own injury, not on the 1dentity of the tortfeasor Brown v Pearson,
326 S C 409,483 SE 2d 477 (Ct App 1997) (rejecting plaintiffs’ contention that statute did not
begin to run when they knew of their injuries, but rather when they knew of the Church entities’

culpability) Indeed, in Brown, the court specifically observed that even though the plaintiffs

“did not know the exact nature of the wrong” at the time of the sexual abuse, “they knew their
nights had been invaded ” 326 S C at 418,483 S E 2d at 482 Plamtiff’s claim that he did not
know of the Diocese’s prior knowledge 1s msufficient and immatenial Nothing the Diocese said
or did took away from Plamntiff the knowledge that an agent of the Diocese sexually abused him
Plaintiff further states 1 his affidavits that in 1991 he told a friend about the abuse and
that the friend stated that others had been abused After 1991 or 1992 at the latest, there was
nothing preventing Plaintiff from bringing this action He alleges no conduct on the part of the
Diocese that stood 1n his way, or dissuaded him Certainly, he may have had more information
to sue with evidence of prior notice, or of other victims, but such evidence was 1n no way
necessary to commence this action Plamntiff’s actual knowledge of his claims, and the absence

of any misrepresentation by the Diocese to Plaintiff concerning his claims, render his fraudulent
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concealment argument a legal impossibility The Plaintiff could have mamtaned a cause of
action 1 1991 or 1992

The Court, therefore, finds that there 1s no genuine 1ssue of material fact as to Plaintiff’s
fraudulent concealment claim The Diocese made no misrepresentation to the Plaintiff, and
Plainti1ff had actual knowledge of the sexual abuse by Fischer at all times since 1t occurred, and
had actual knowledge of all hus injuries and their cause by 1992 at the latest Accordingly the
Diocese 1s entitled to judgment as a matter of law on Plamntiff’s fraudulent concealment claim

E. Conclusion - Motion to Dismiss

For all the foregoing reasons, the Court finds that Plaintiff has failed to plead a
claim for which relief can be granted 1n that all claims against the Diocese are barred by the
applicable statute of limitations All claims against the Diocese are thereforc dismissed pursuant
Rule 12(b)(6) SCRCP

In the alternative, pursuant to Rule 12(b) SCRCP, the Court converts the Diocese’s
Motion to Disnuss to a motion for summary judgment and, pursuant to Rule 56 SCRCP finds that
there 1s no genuine 1ssue as to any fact matenal to the Diocese’s argument that the Plamntiff’s
claims are barred by the applicable statute of limitations, and therefore the Court enters judgment

as a matter of law n favor of the Diocese and against the Plaintiff

AND IT IS SO ORDERED!

Judge, Presiding Deadra L J effdedod ¥

Court of Common Pleas for the Ninth Judicial Circunt
Dated January 21,2003 ATTEST: A TRUE COPY
Charleston, South Carolina JULIE J STRONG L)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

Civil Action No.: 2018-CP-10-3929

N’ e’

COUNTY OF CHARLESTON

John Doe,

Plaintiff,
VS.

Bishop of Charleston, a Corporation Sole, OKDER

and The Bishop of the Diocese of Charleston,
in his official capacity,

Defendants.

THIS MATTER came before the Court on separate motions for summary
judgment on all causes of action: (1) Defendants’ Motion for Summary Judgment based
upon the common law Doctrine of Charitable Immunity; (2) Motion for Summary
Judgment on the Statute of Limitations / lack of admissible evidence of repressed
memory syndrome; and (3) Motion for Summary Judgment based upon the res judicata
effect of a 2007 class action settlement. Having analyzed the briefing submitted by the
Defendants (Plaintiff did not submit a brief in opposition) and the oral arguments heard on
December 12, 2019, the Court orders that the Defendants” Motion for Summary Judgment
based on Charitable Immunity is hereby GRANTED. Having reached this conclusion, the

Court does not rule on the other two dispositive motions before it.

UNDISPUTED FACTS

Plaintiff John Doe alleges he was sexually abused by two teachers at Sacred Heart
School, Chris Hartnett and Hal Brooks, during the school year he was in 7th grade — 1970 —

1971. Sacred Heart School is listed in the Official Catholic Directory as part of the Roman
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Catholic Diocese of Charleston.! The record reflects that Hal Brooks taught at Sacred Heart

for the Fall semester of 1970 only.?> Brooks denies engaging in any sexual abuse of Plaintiff

Doe.

The Bishop of Charleston, a Corporation Sole, (referred to alternately as “the
Diocese™) is a charitable entity, and has been since Bishop of Charleston, a Corporation Sole
was created by the General Assembly in 1880.> Since 1946, the federal government has
recognized the United States Conference of Catholic Bishops as having a group designation
as a charitable organization and has determined that all agencies and instrumentalities, and
the educational, charitable, and religious institutions listed in the Official Catholic Directory
qualify for charitable status. The record contains the LR.S. determination from 1970
establishing the charitable status of both the Diocese and Sacred Heart School. Additionally,
the Diocese submitted the affidavit of John Barker, Chief Financial Officer of the Diocese,
attesting that the Corporation Sole, from its inception until the present, has been a charitable
entity.

STANDARD FOR SUMMARY JUDGMENT

Rule 56 of the South Carolina Rules of Civil Procedure provides that a party may
move, with or without supporting affidavits, for summary judgment in his favor as to all or
part of a claim.* The trial court must grant the motion “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and that the moving party is entitled to a

! The Diocese of Charleston’s Official Catholic Directory listing for 1970 — 1971 is in the record

before this Court.

2 See Affidavit of Harold Brooks.

3 See Affidavit of John Barker and Act of the General Assembly, December 13, 1880.
* Rule 56(a), SCRCP.
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judgment as a matter of law.” In situations where the plaintiff bears the burden of proof, a
defendant may satisfy its initial burden by “showing”--that is, pointing out to the [trial]
court--that there is an absence of evidence to support the plaintiff's case.®  Once the
defendant has carried its initial burden, plaintiff must come forward with admissible
evidence to show that there is a genuine issue of fact remaining for trial.” The plaintiff must
“do more than show that there is some metaphysical doubt as to the material facts,” and must
show that there is a genuine issue for trial.® The plaintiff may not rest upon the mere

allegations of his pleadings.’

1. There is no genuine issue of material fact that the Diocese of
Charleston is, and was in 1970, a charitable entity.

It is clear from the record before this Court that the Roman Catholic Diocese of
Charleston was and remains a charity. This includes Sacred Heart School, which is listed in the
1970 Official Catholic Directory. All of the officers, directors, employees, and agents of the
Diocese or Sacred Heart would, therefore, have been personnel of a charitable organization. All
of the school’s activities relevant to this case were within the scope of the school’s role as a
charitable entity. There is no evidence in the record that the injuries in this case arise from any
for-profit activities on the part of the Diocese or Sacred Heart School. Likewise, there is no

evidence in the record establishing that the Diocese is not a charitable entity. '

> Id. Rule 56(c).

6 Id. (alteration in original) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 325, 91 L. Ed. 2d
265, 106 S. Ct. 2548 (1986)).

7 Baughman, 306 S.C. at 115, 410 S.E.2d at 545.

S1d.

°Id.

191t is worthy of note that 26 U.S.C. § 7611 contains specific restrictions on efforts to inquire
into a church’s tax exempt charitable status — that inquiry may only be commenced by the
Secretary of the Treasury or another appropriate high-level Treasury official; the inquiry must
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Further, while not determinative of this case, several judges in this Circuit have
recognized the Diocese’s charitable status and have granted summary judgment based upon
common law charitable immunity for claims arising before 1981. Notably, Judge Deadra
Jefferson granted summary judgment to the Diocese in Doe v. The Diocese of Charleston,
Civil Action No. 02-CP-10-0770, in which she held that Sacred Heart School and the
Diocese were charitable entities and were immune from suit arising from allegations of
sexual abuse that occurred in 1960. Likewise, Judge J.C. Nicholson granted the Diocese’s
summary judgment motions in several cases in 2017. Judge Jefferson’s Order is part of the
record before this Court, as is one of Judge Nicholson’s Orders from 2017.

2 The Doctrine of Charitable Immunity.

For nearly all of the 20th Century, the law in South Carolina was that charities were
immune from suit in tort. The Doctrine of Charitable Immunity was espoused in South Carolina in
Linder v. Columbia Hospital of Richmond County, in which the Supreme Court held “a charitable
corporation is not liable [for] injuries resulting from the negligent or tortious acts of a servant, in
the course of his employment [if] such corporation has exercised due care in his selection.”'! In
Vermillion v. Williams College of Due West, the Supreme Court went further:

[T]he exemption of public charities from liability and actions for damages for tort

rests not upon the relation of the injured party to the charity, but upon grounds of
public policy, which forbids the crippling or destruction of charities which are

begin within 3 years; and suit over the charitable status may only be brought by the government
in the United States District Court for the District of Columbia.

' Linder, 98 S.C. 25, 81 S.E. 512, 512-14 (1914). Notably, the record contains the Affidavit of
Dr. Monica Applewhite, the Diocese’s expert witness, affirming that the Diocese complied with
the standard of care in hiring the two teachers at the time they were hired in around 1970. She
detailed the fact that the teachers were very recent college graduates who had no report of
predilections toward sexually abusing minors prior to their being hired. Dr. Applewhite also
discussed the very limited means available to a school to check the backgrounds of applicants at
that time.
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established for the benefit of the whole public to compensate one or more

individual members of the public for injuries inflicted by the negligence of the

corporation itself or of its superior officers, or agents, or of its servants or
employees. The principle is that in a organized society, the rights of the
individual must, in some instances, be subordinated to the public good . . . that

being so, what difference can it make whether the tort is out of the corporation

itself or its superior officers and agents or that of its servants, liability for the one

would effectually embarrass or sweep away the charity as the other. It would

therefore be illogical to admit liability for one and deny it for the other. '?

The Vermillion Court held that charitable institutions were exempt from liability for the torts of
their agents whether they were selected with or without due care.'

In 1959, the South Carolina Supreme Court reaffirmed the defense of charitable immunity
in Eiserhardt v. State Agricultural and Mechanical Society of South Carolina. As before, the
Supreme Court held that charitable entities were immune from suit in tort for activities within the
scope of the charity’s charitable mission.'* As Judge Jefferson held, Catholic Schools are very
much part of the charitable mission of the Roman Catholic Church.

In 1966, the Supreme Court again specifically reiterated the doctrine of absolute
charitable immunity and applied it to a tort claim against the Diocese and declared the Church to
be a true charity entitled to immunity from suit altogether.!* The Court further held that a
charity’s immunity from suit is unaffected by the fact that the charity procured liability

insurance that would cover the loss.'® Rather, the Diocese was immune from suit in tort. The

Decker Court affirmed the dismissal of a negligence suit on the Diocese’s demurrer.

12 Vermillion v. Williams College of Due West, 104 S.C. 197, 88 S.E. 649, 650 (1916); Lindler v.
Columbia Hospital, 81 S.C. 25, 81 S.E. 512 (1914).

'3 Vermillion, at Id.

' Eiserhardt v. State Agricultural and Mechanical Society of South Carolina, 235 S.C. 305, 111
S.E.2d 568 (1959) and again in Decker v. Bishop of Charleston, 247 S.C. 317, 147 S.E.2d 264,
268 (1966).

' Decker v. Bishop of Charleston, at 268.

16 Id. at 269.
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In 1981, the South Carolina Supreme Court abrogated the doctrine of charitable

17

immunity."” However, the Court only did away with charitable immunity going forward — the

abrogation could not be applied retrospectively.'® Thus, a Court must apply charitable immunity
as it existed at the time of the allegedly tortious activity.!?

As late as 1979, in Douglass v. Florence Gen’l. Hosp., the Supreme Court reaffirmed the
doctrine of charitable immunity for torts that occurred while the doctrine remained effective.?’
The plaintiff in that case filed suit prior to the Supreme Court’s decision in Brown v. Anderson
Cty. Hosp., although the case was pending when the Brown decision was issued. The trial court
dismissed plaintiff’s complaint based upon charitable immunity and determined that Brown
applied only prospectively and could not give life to plaintiff’s complaint. The Supreme Court
affirmed that decision because Brown created liability where, before, there had been none.
Florence General Hospital was immune from suit for its employees’ negligence, even if heedless
or reckless.?!

There is no question based upon the record before this Court that the Doctrine of
Charitable Immunity was in full force and effect during the entire time Hartnett and Brooks are
alleged to have abused the Plaintiff. The events that gave rise to the injuries sustained by the

Plaintiff occurred at the time the Doctrine of Charitable Immunity was the law in South

'7 Fitzer v. Greater Greenville South Carolina YMCA, 277 S.C. 1,282 S.E.2d 230 (1981).

18 See Hupman v. Erskine College, 281 S.C. 43, 44, 314 S.E.2d 314, 315 (1984), Hasell v.
Medical Society of S.C. 288 S.C. 318, 342 S.E. 594, 595 (1986) see also Brown v. Anderson Cty.
Hosp., 234 S.E.2d 873 (S8.C. 1977) (modifying charitable immunity as to hospitals only to render
them liable for heedless and reckless acts and prospectively only).

1% See Laughridge v. Parkinson, 403 S.E.2d 120, 120 (1991) (holding that charitable immunity
law in existence at the time of tortious conduct in 1979 must be applied).

2 Douglass v. Florence Gen’l. Hosp., 259 S.E.2d 117 (S.C. 1979),

2! Douglass, 259 S.E.2d at 118.
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Carolina. It is an absolute defense to a claim which arose from the actions complained of by the
Plaintiff against the Defendants.
& Application of the Doctrine of Charitable Immunity.

| Applying these principles, it is clear that Plaintiff’s claims are barred by the Doctrine
of Charitable Immunity. The record before the Court contains no evidence establishing that
there is any factual issue that the Bishop of Charleston, a Corporation Sole is a charitable
institution, and the now-shuttered Sacred Heart School, its officers, agents, and employees
are all part of a charitable organization. There can be no dispute that the Corporation Sole
and Sacred Heart School were “charities” under the law of South Carolina. The events in
question happened some eleven years before the Supreme Court abrogated common law
charitable immunity in 1981. Accordingly, at the time of the events in question, it was the
law of this State that charities were immune from all tort liability.

The Diocese is, and has been, a charity entitled to common law charitable immunity as
the law established at the time of any actions alleged in this case. It is without question that both
South Carolina and federal authorities have long-determined the Diocese to be a charitable

2

institution.?> South Carolina law does not permit the courts of this state to substitute its

judgment for the judgment of an agency.?® Unlike the legislatively created limitation on liability

22 In addition to the affidavit of John Barker establishing the Catholic Church’s charitable status,
the Court can take judicial notice of the fact that, since 1946, the federal government has
recognized the United States Conference of Catholic Bishops as having a group designation as a
charitable organization and has determined that all agencies and instrumentalities, and the
educational, charitable, and religious institutions listed in the Official Catholic Directory qualify
for charitable status. See Internal Revenue Service Group Determination Letter, attached as
Exhibit C and Exhibit D, Official Catholic Directory, 1971.

2 See e.g. S.C. Code Ann. § 1-23-380(6).
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for charities, immunity from suit is not an issue to be applied after a jury verdict. Rather, pre-
1981 charitable immunity shields charities from suit altogether.

It is important to note that charitable organizations are recognized as such by the
federal government — whose rules, regulations, and enforcement govern whether an organization
can be considered a charity and exempt for state and federal taxes. When the General Assembly
codified the common law doctrine of charitable immunity, it specifically premised charitable
status on the Internal Revenue Service’s determination.?* That is a determination of the federal
government that the state is required to honor by the Supremacy Clause of the Constitution. In
addition, the federal code contains a specific provision regarding the procedure to review and
revoke a charity’s status — that can only be doﬁe by the Department of the Treasury and for very

25 Federal law affords no private right of action to challenge a church’s

specific reasons.
charitable status.

CONCLUSION

As the Courts of this State have consistently and repeatedly held, Plaintiff’s claims are
barred by the common law Doctrine of Charitable Immunity. The Corporation Sole, and all its
ministries, schools, and affiliates listed in the Official Catholic Directory are in fact charities and
no amount of pleading or argument can change that. Nor can it change the Internal Revenue
Service’s determination — not just for the Diocese of Charleston, but for the entirety of the

American church — that the Church is a charitable institution. There is no genuine issue of

24 See S.C. Code Ann. § 33-56-20.
2526 U.S.C. § 7611 contains specific restrictions on efforts to inquire into a church’s tax exempt
charitable status — that inquiry may only be commenced by the Secretary of the Treasury or
another appropriate high-level Treasury official; the inquiry must begin within 3 years; and suit
over the charitable status may only be brought by the government in the United States District
Court for the District of Columbia.
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material fact regarding the Church’s status as a charitable organization and there is no admissible
evidence to the contrary. The Court must apply charitable immunity as it existed in 1971, and,
on that basis, Defendants’ Motion for Summary Judgment is hereby GRANTED and all claims
and causes of action of Plaintiff in this case are hereby DISMISSED WITH PREJUDICE.
Based upon the foregoing, the Court need not reach the separate motions regarding the

statute of limitations or res judicata.

IT IS SO ORDERED.

5 .
__‘Hayof‘/M ,2019

Charleston, South Carol#ha
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASENO. 2018CP1003929
John Doe Diocese Of Charleston The et al
PLAINTIFFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other
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NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) @ Statement of Judgment
by the Court:

The Motion to Reconsider the granting of Summary Judgment is DENIED.

ORDER INFORMATION
This order @ ends |:| does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/08/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Charleston Common Pleas

Case Caption: John Doe VS