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* * "STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS Z
: ) THE NINTH JUDICIAL CIRCUIT Q
COUNTY OF CHARLESTON ) , . —
. ) EXHIBIT
John Doe #66 . ) oo ;
)

V. | Seftlement Agrecment

The bishop of Charlestgn, a Corporation Sole, and)

The Bishop of the Diocese of Charleston, in bis)

officlal capacity i : )

CASE NO.: 2005-CP-10-2053 ) .

. : ot
t
)
- John Doo #664 . ! ) S 2 = [ A

. . )
The bishap of Charlest’on, a Corporation Sole, and) W R
The Bishop of the Dﬂi:cese of Charleston, in his)

fficial capacity )
EA;EI*%?:‘;}JOS-CP-I"O-BZ% ) Lo A 1.
 Yohn Doe #53 | ;

B R
The bishop of Chatleston, a Corporation Sole, and)
The Bishop of the Diocese of Charleston, 1o hisy
official capacity

3
CASE NO.; 2005-CP-10-4913 %
S )
1 s
In a mediation|conducted on this day of , 2006, the sbove named
{
parties agreed.to ;hqfoliowing terims:
1, 5 shall pay to § 5

f
2. PlainﬁﬂYR%pondexit will execute @ general release dismissing all claims on account of the matters raised

in the above taptioed lawsuit;
3. Plaintify Responde_fut will cooperate in having a dismissal with prejudice entered by the court; and

4. The parties shall spiit the mediation foes
|
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By: ! By:
| ) {Print Name)
= ! Its:
Dated: . E Dated:

!

;

Ny

| . s ’

| EXHIBIT“_ 4 %
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—:/mls AGREEMENT IS SUBJECT TO ARBITRATION PURSUANT TO SECTION 15-
o 48-10, CODE OF LAWS OF SOUTH CAROLINA (1976).

)  INTHE COURT OF COMMON PLEAS

) FOR THE FIRST JUDICIAL CIRCUIT

) CASE No. 06-CP-18-1310 —
CASE No. 06-CP-18-1311 : -EXHIBIT
CASE No. 06-CP-18-1636 ] 0 o

STATE OF SOUTH CAROLINA

: PZ - @374 ATIVOINOYLO3 13

COUNTY OF DORCHESTER

John Doe #53, John Doei66}|John Doe 66A,
John Doe 67, Jane Doe I ﬂd Jane Doe 2
and. Rachel Roe individually;and

as representatives of classeg of people
similarly situated,

Plaintiffs, |

SETTLEMENT AND ARBITRATION

VS.
AGREEMENT

P

)

)

)

)

)

)

)

)

)

; )
The Bishop of Charleston, g Corporation )
Sole, and The Bishop of thg Diocese of )
Charleston, in his official: dapacity, )
' ' )
Defendants. )

f

This Settlement am? Arbitration Agreement (hereinafter "the Agreement”) is made this Nig h

day of January, 2007, by and between the J ohn Doe #53, John Doe 66, John Doe 66A, John Doe 67,

individually and as representatives of a class of other persons similarly situated as victims of sex

626€001d081L02#3SVO - SY31d NOWINOD - NOLSITIVHO - Nd§Z'v 0€;?O,6

abuse allegedly committed by agents or employees of the defendants in this action, and/or Jane Doe
1, Jane Doe 2, and Rachel [Roe, individually and as representatives of parents or spouses who have
suffered a loss of consortit as a result of sexual abuse upon John Doe #53, John Doe 66, John Doe

66A, and John 67 or members of their class, and The Bishop of Charleston, A Corporation Sole, and

The Bishop of the Dio@és; of Charleston in his official capacity (hereinafter "the Diocese"). This

Agreement may be signed|in counterparts. This Agreement represents the formal "Settlement and

|2
L 1<fP !

/ ; ROA001003 ’




Arbitration Agreement" for

Diocese and supersedes ‘all

alizing the agreement reached between the Representatives] and the

vther agreements and/or writings previouély executed by the parties.

This Agreement is intended|to effectuate the complete and total settlement of civil actions captioned

above as well as 2005-CjP-i1 0-2053, 2005-CP-10-3293, and 2005-CP-10-4913, and all other claims

which were alleged or rriay have been alleged by the Representatives and the individuals who they

represent in their capacity:as class répresentatives. It is further understood that this Agreement must

be submitted to a court of co)

mpetent jurisdiction for approval and that certain provisions survive this

agreement even if other proyvisions are not approved.

WHEREFORE, for
valuable consideration, thejs

follows:

1. FORMATION OF

ind in consideration of the promises set forth herein and other good and

Cufficiency of which is hereby acknowledged, the Parties hereby agree as

CLASSES. Plaintiffs shall move in a timely manner for the creation of

plaintiff classes against the
A.  Allindividuals born

any time by agentsj(

defendants as follows:

on or before August 30, 1980 who, as minors, were sexually abused?® at

r employees of the Diocese of Charleston who have not previously had

any similar claim ddjudicated, resolved, or released. (Hereinafter “the Primary Class”)

B. - Thespouses énd j).z

ents of all individuals qualified pursuant to the Primary Class and who

suffered a loss of the abused individual’s consortium, and who as spouses or parents have not

previously had. any similar claim adjudicated, resolved, or released. (Hereinafter the

“Consortium Class

)

tatives will be referred to throughout this Agreement as “the

1 The class repres
Representatives.”
2«Qexual abuse,” as

used throughout this agreement and in the class definitions, is any lewd

or lascivious act committEd on, about, or with a minor by an agent or employee of the Diocese in
which the actor knew or:s jould have known that the act may have the effect of arousing, appealing

to, or gratifying the lusts; ]
Minor.

assions or sexual desires of the agent or employee of the Diocese or of the

Kig

/K

ROA001004
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The Diocese agrees tp take no p§sition as to the creation of the plaintiff classes and to
cooperate with the provision| pf information reasonably necessary for the approval of such class or
classes. The individuals w} o fall in either.class defined above shall be entitled to make a claim
against the settlement ﬁmd, pursuant to the terms and conditions set forth in this agrecﬁmcnt and the
order approving class cerﬁi_%caﬁon. The individuals in either class shall hereinafter be referred to as

“Claimants.”

2. APPROVAL OF AC:REEMENT BY COURT. In addition to the plaintiffs requesting that

the classes stated above be'cgrtified, the plaintiffs shall also submit this Settlement and Arbitration

Agreement for approval by the court pursuant to SCRCP Rule 23. Should the court deny approval of

the certification of the clas s substantially defined in paragraph 1 above, the court will be separately
asked to approve the conciit:i pns of paragraph 4, below. Plaintiffs reserve their right of appeal of any
denial of class certification. |Approval of the settlement shall be on such terms and conditions as the
court may fix. All panici.paéi on is subject to any term and condition of the approval of the classes set
out in the court’s order. “Provided, however, that this is voluntary settlement agreement and that
either the Diocese or the. R:t.ép}esentatives may intexpoée an objection to any of the court’s rulings on
the settlement agreement dr claims process and may withdraw from this settlement if its terms are

materially altered by the‘cbwurt.

Ji SETTLEMENT FUND AND DISTRIBUTION METHOD. The parties agree to jointly

ask the court to approve tlie terms of the Settlement Agreement, as mediated June 13 and 14, 2006,
as follows:
a. The Diocese shalfl: fund the settlement with two irrevocable letters of credit or other

guaranteed pool Qf finds in the amounts of $5 million and $7 million, respectively. Upon

disbursement ﬁ'orﬁ the initial letter of credit or from an aggregate amount equaling or

+5'i'jg -3 %

ROA001005
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b. With regard to thie!

exceeding $4 millio 1, then in that event, the Diocese shall take such action necessary to have

the secondary $7 mij

lion dollars immediately available for disbursement. Both letters of

credit (or other poo s of funds) shall be guaranteed by the issuing bank to be available as of

the date of the app oval of this Agreement. In the event the Diocese is unable to obtain

letters of credit, it v

Arbitrator and to d

supersedes any pnor

vill nevertheless be obligated to pay all sums awarded by the court or the

>posit funds for this purpose as set forth above. This Agreement

agreement of the parties.

claim an amount of

The arbitration shall

aim of any Claimant, the Diocese will pay the Claimant to settle such
noney to be determined through the arbitration process set forth herein.

be conducted by Marvin Infinger, Esq. (hereinafter "the Arbitrator"). If

for any reason Mr. ]

finger is unable to continue to serve as arbitrator, the parties shall agree

to a successor arbit

tor. Ifthe parties are unable to agree to a successor arbitrator one shall

be appointed by the court.

e Awards shall be basgd on the criteria set forth herein and the Arbitrator will make awards as
follows:
Type of Alleged Abuse - Minimum Payment / Maximum Payment

Limited inappropriate touc

Improper touching by the pe
or by the victim upon the
fondling of genitalia, limif

ng on the victim $10,000.00 $18,500.00
etrator upon the victim
etrator, such as

masturbation, and

other types of sexual contacts.

$20,000.00 $55,000.00

Aggravated touching of the genital area by the perpetrator

on the victim or by the vict

upon the perpetrator.

These types of abuse inclade, but are not limited to, oral sex,

(either on the victim or by

e victim on the perpetrator)

ances.

or other aggravated circums

$60,000.00 $125,000.00

Egregious acts, such as sodgmy, any act )

B 4

ROA001006
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accomplished by force or cagreion, or
! (

repeated acts involving any
activities over extended p
causing serious damage.
Loss of consortium (Parenf

The criteria for thé

shall include, among othér{ i

by the Claimant. In cases iri

ype of sexual
d of time
$150,000.00 $200,000.00
or Spouse) $20,000.00

itrator to determine the amount of the award for a sexual abuse claim
gs, the type of abuse, its duration and the extent of injuries suffered

hich the claim is for loss of consortium, the award shall be $20,000.00

for each parent of the Claim

not consider any liability isStth, including, but not limited to, defenses such as lack of negligence or

notice, statute of limitations

and charitable immunity. The award issued by the Arbitrator shall be

left to the sole discretion of tHe Arbitrator and shall not be subject to objection, review, appeal or suit

brought by any Claimant.oi" the Diocese.
d. For every claim pres ted, the arbitrator shall make an express written determination as to
1) whethgr the Claimant is, in fact, a member of one of the plaintiff classes, (2) whether the

claim is bona fide, a1
determines that a C]
claim is not bona fide

participating in the cl

1d (3) the amount of the award, if any. In the event that the Arbitrator
aimant is not a member of one of the plaintiff classes and/or that the
/the claim shall be denied and the Claimant shall receive no award. By

aims process, the Claimants and the Diocese expressly waive any and

all rights of appeal of any and all decisions of the Arbitrator, including decisions made on

whether the individu

al is a member of the class, whether the claim is bona fide, _and the

amount of any damages which were suffered.

Any individual, including his/her parents and spouse, whose claim has been otherwise

adjudicated, settled;dr resolved, is barred from filing a claim or collecting from any funds of

this class.

oL

AL

ROA001007

it, and $20,000.00 for the spouse of the Claimant. The Arbitrator shall
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The identity of all Claj

mants shall be kept strictly confidential except that the Diocese’s

counsel and those asso¢iated with the Diocese necessary for the performance of the terms of

this agreement, the AI

trator, Class Counsel and their staffs may have such access necessary

to effectuate this Agregment and the court’s orders on the same. Counsel before the court

~ should take appropfiéﬁe
basis. Any individual

approved conﬁdenﬁa‘liit

- steps to ensure that access is provided to staff on an “as needed”
vho has access to the actual name of any Claimant shall sign a court

y and restraining agreement prohibiting the disclosure of the name of

| any Claimant. The ;1$mc of the Claimant, his or her social security number, and the amount

of his or her award will be provided to the escrow agent for purposes of distributing the

award at the conclusion of the claims process.

Subject to approval oflthe court, any person wishing to make a claim must do so within 120

days of the initial notice of final approval of the settlement in a form approved by the court.

The form may be obt]

ined from Class Counsel by contacting it as provided in the court

approved notice an'dffsqould include at least the following information:

7 The name, dat¢/of birth, social security number, preferred address, telephone number,

and email ade

ess of contact for the Claimant and, if the claim is made in a

representative|¢apacity, the name of the representative and the ward and the nature of

the relationéh’ip;

Z: Name of thc'; gbuser, location at which the abuse occurred, the time period during

which the abulie occurred, and relation of the victim to the abuser; [i.e. priest/altar

boy; coach/ﬁ 3

ketball player]

3. A brief staige}hemt sufficient to advise the parties of the nature of the claim and the

acts complainged of;

P
Pl

5

I

JB

ROA001008
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4, A brief summaty of any claimed injury or damages;

s, whether they are living or deceased;

3. Name of paren

6. Name of spousg (if any);

7 & The form must be signed and dated; and

8. Any other irifofmation or documents Claimant deems necessary for a determination

of his or her cl im. Documentary evidence may be supplemented as provided for

herein.

Class Counsel shall és;;ign an anonymous name and/or numbering system to each claim

made. Thereafler, the [claim must be referred to by its claim number. The name of the

claimant and the claim

pursuant to the conﬁd

number will be provided to the Diocese Jawyers and to the Arbitrator

tiality provisions established herein.

Class Counsel will tr:

nsmit the Claim Form only to counsel for the Diocese for its review

pursuant to paragraphs 3(I), (m) and (n). At the conclusion of the claim review by the

Diocese, Class Coufns:el shall transmit the Diocese’s response to the Claimant. The Claimant

will have fifteen (15)
necessary and provide
Claimant has elected t

‘Claimant should prov

'days to make any response or take any action Claimant deems
the same to Class Counsel who will transmit it to the Diocese. [fthe
lobtain psychological testing and use it in support of his or her claim,

ide it to Class Counsel promptly upon receipt. Thereafter, Class

Counsel will submit the entire claim package to the Arbitrator and request a hearing.

The Arbitrator shall scedule the Claimant’s Arbitration within 90 days of submission of the

claim to him. The arbitration shall be conducted pursuant to the South Carolina Uniform

Abitration Act, S.C.

Code Ann. § 15-48-10, et seq., unless the Act conflicts with this

Agreement or the court’s order(s) in this matter, in which case the Agreement and order(s)

' /’?1[’3\

+ ¥

ROA001009
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shall control. In any ev Pt as to all issues, the orders of the court shall control.

While the class has Cl

s Counsel, the parties acknowledge that the Claimant may have an

attorney ofhis or her ov

i choice for any part of the claims process. Ifan attorney is selected

by the Claimant, all infdrmation concerning the claim or claims process shall be sent to the

0t

attorney for the Claims
Upon receipt of aninI

form to Counsel fori th

receipt of the claim to T

aim Form from any Claimant, Class Counsel shall forward the claim

2 Diocese. Counsel for the Diocese shall have thirty (30) days from

sview the claim to verify the accuracy of the information presented

and to determine the Di}ocese‘s position on whether the Claimant is a member of one of the

plaintiff classes and whether the claim is bona fide. If the Diocese acknowledges that the

Claimant is a membe:r

b a plaintiff class and that the claim is bona fide, the proceedings

before the Arbitrator Shfl be to determine the damages suffered by the Claimant within the

parameters of paragﬁp

~ If the Diocese objects

3(d).

o the claim, the Diocese shall submit an original and a copy of a

written objection to-Cl #s Counsel stating why the Claimant is not properly a member of one

of the plaintiff clasééé and/or why the claim is not bona fide, and attaching (to the original

and the copy) any do

uments or other supporting evidence which the Diocese wishes to

tender (such as a death certificate showing that the alleged perpetrator could not have

committed the acts cor

plained of at the time and place alleged). Class Counsel shall transmit

a copy of the Diocdss‘s objection and exhibits to the Claimant or the Claimant's attorney.

If the Diocese makesi

Diocese's objection aft

a timely objection to the claim, the Arbitrator shall rule on the

- a hearing at which Counsel for the Diocese and Claimant (and/or

Claimant's counsel:if the Claimant elects to be represented) and/or Class Counsel shall be

+ %/U" ﬁ’ 8

ROA001010

626€001d081L02#3SVD - SY31d NOWINOD - NOLSITIVHO - Nd €2:¥ 0€ 10 6102 - 37114 ATTVOINOH LO3 13



| permitted to make ar‘ngment. The Arbitrator may, in his sole discretion, schedule such

hearing on the same dayas, and immediately prior to, the Albiu-atioh of the Claimant's claim

for damages, or at somgother time in advance of such Arbitration. The Arbitrator shall be the

sole determiner or ﬂié: Plaimant's membership in one of the plaintiff classes and of the bona

fides of the claim, and lhis decision shall be final and not subject to appeal. If at any time

prior to the Arbxtratlon of the claim for damages the Arbitrator determines that the Claimant

is not a member of one

Arbitrator shall .not_lfy

Arbitration on the clidi; )

for damages. By participating in the claims process, the Claimants

and the Diocese expi"

p—————

ly waxve > any and all nghts of Fappeal of any and all decisions of the

o G e it s
————

Arbm'ator mc]udmg decmons made on whether the individual is a member of the class,

e

whether the clalm is b.C

Upon submission of the

opportunity to have a ps

The Claimant may mak

a fides, and any damages which were suffered.

iclaim, Class Counsel will notify the Claimant that he or she has the

ychological assessment and counseling by Dr. L. Randolph Waid.

this election at the time of his or her claim being filed. The Diocese

agrees to pay Dr. Waid

pn behalf of the Claimant, for no more than three (3) sessions. Any

assessment of any Claﬂf

ant by Dr. Waid will be provided to the Claimant who may submit it

to the Arbitrator as part| of the Claimant’s damages proof; however, this assessment shall be

kept confidential and wi

to Dr. Waid shall be of

charged to the Claiman],

Il not be shared with the Diocese. The payments of counseling fees

er and above any award made by the Arbitrator and shall not be

but shall be paid from the fund.

At the Claimant’s heas}

concerning his or her

g, a pr&eentaﬁon shall be made by or on behalf of the Claimant

ages suffered as a result of the alleged abuse. Each arbitration

ROA001011

of the plaintiff classes and/or that the claim is not bona Jfides, the’

he parties of such determination and shall not proceed with the -
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hearing shall be no lbng o1 than two (2) hours. At Claimant's arbitration hearing, the Claimant

must appear unless hé

gr she is a minor, incompetent, serving in the military (or merchant

marine), deceased o@‘ otherwise unavailable for medical, psychological, or other substantial

reasons. The Claimant and/or his or her attorney may present other evidence relating to the

abuse and injury, inc1{1:1
penalties of perjury, ﬁ'c
evaluation. Claimar;itj
damages for consxdera

Counsel for the Cléiin'.

ing without limitation, affidavits under oath or under the pains and
1 persons with relevant information, medical records, and/or forensic
nay submit any information, records or testimony bearing upon

ion by the Arbitrator, including videotape and audiotape testimony.

Before the close of the

the Arbitrator that the.;

submitted at Claimant's

received by the Arbiﬁ'}m

Arbitrator shall consid

Claimant or Claimant's

described in paragraph

t may make comment upon the damages sustained by the Cla@mant.
(laimant's arbitration hearing, Counsel for the Claimant may notify
laimant intends to supplement the information, records or testimony
prbitration hearing with written records or information which is to be
or no later than 21 days after the close of the arbitration hearing. The
¢r no information, records or testimony unless submitted by the
Counsel with the exception of the Diocese’s written statement as

(q), below. In the event that the Claimant does not appear in person,

the Claimant must épp

forensic evaluation or g

do so. The Claimant 1r

hearing.

ar by telephone or video conference. The Claimant may submit a
statement from a health care professional, but shall not be required to

ay have any person or persons of his or her choosing speak at the

Counsel for the DiocesH shall not be present at said arbitration hearing regarding damages;

however, the Diocese

shall be entitled to provide a written submission concerning the

Claimant’s damages. %No person other than the arbitrator shall be present at the hearing

ROA001012
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without the consent ‘of the Claimant. If the Claimant requests, a representative of the

~ Diocese; who_is not ah attorney, may be present at Claimant's arbitration hearing for

purposes of pastoral éJpport. The Claimant shall be entitled to have present at said hearing

any of his’her family
Claimant.

After the Arbitrator has

friends, health providers, or other individuals requested by the

rendered his decision, but not before, the Claimant may be invited to

meet one on one wi:fliﬁhe Bishop of Charleston or his designee for religious, spiritual, and

pastoral support. No:¢

Any materials of whaté

laimant is obligated to meet with the Bishop or his designee.

ver nature submitted by Claimant or on his behalf to the

Arbitrator, in connectiop with the arbitration process which is in any way related to the -

arbitration awards iés_ﬁa
counsel by the Arbmaé(
written arguments prése
than those present 1n th

The Arbitrator shall iss}i

d by the Arbitrator shall be returned to the Claimant or his or her
or with the award. The Arbitrator shall not reveal the evidence or
mted during the course of the arbitration hearing to anyone other
FArbih*ation or Class Counsel.

e a written award in conformance with the requirements of paragraph

3(d) no later than twetﬁty (20) days after the close of the Arbitration hearing to and deliver

same to Class Counsel

counsel for the Diocese, and Claimant and/or Claimant’s counsel.

Anyone connected :wiigth the claims process in any fashion is bound to maintain the

confidentiality of eacﬁ ‘Idividua] Claimant:

All costs associated WI
The fees and costs defScn

the escrow agent, Dr. W

3 .
K RJE

ibed herein include those incurred by the Arbitrator, Class Counsel,

aid and any other fees and costs approved by the court.

ROA001013

the management of the class shall be paid from the settlement fund.
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\Z The court approving this Agreement has the authority to enforce any Arbitration award. The

Diocese consents to juflgment being entered against it in any federal and/or state Court .

having jurisdiction. Tb ¢ parties release the Arbitrator from any liability arising from any act

or omission in connééﬁcop with the arbitration hearing conducted herein. By participating in

the claims process, ea¢h Claimant and the Diocese expressly waive any and all rights of
appeal of any and all iaecisions of the Arbitrator, including decisions made on whether the

individual is a mernber of the class, whether the claim is bona fides, and any damages which

were suffered.

4. SETTLEMENT OF ELE CPRESENTATIVE’S AND POINT CLAIMANT’S CLAIMS. In
consideration of the work; géffort, time, stress, psychological pain, damages, liability proof,
embarrassment, family turrhéﬂ and other issues relevant, the class representatives and/or point

plaintiffs shall receive settlement funds as follows:

John Dde #53 $160,000.00
John Dd¢ 66 $100,000.00
John poné 66 A $100,000.00
John ch 67 | $100,000.00
Jane Dol A $30,000.00
Jane Dé'; B $30,000.00
RachéF Rbe $30,000.00

Itis understood and agreed that {the claims of these cIaimaﬁts are released and these settlement funds

will be paid by the Diocese reéaqdless of whether the class certification and settlement are approved

by the court.

5. ATTORNEYS FEES. |In consideration of the substzntial efforts of plaintiffs’ counsel (past

——a

-;I‘ \ L; B 12

- 3

ROA001014
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and future), their substantial %c
future and their role as class o
amount of attorneys fees'_:Wh
However, it is speciﬁcaliy agre
$950,000.00 nor more than $
referred to in paragraph 3, ab
Richter & Haller, LI;C on be

award of attorneys fees as set

ccomplishments in effectuating the settlement, and the work past and
>%xmcl, the parties agree to submit to the court the determination of the
ich shall be paid to the plaintiffs’ class counsel by the Diocese.

ed that in no event shall such counsel receive fees of neither less than

AN

.5 million to be paid to such counsel by the Diocese from the fund

Qve, all as determined by the court. Such payment shall be made to

alf of itself no later than ten (10) days after award by the court. The

H{orth above in this paragraph speciﬁcally contingent upon the Court

approval of this class ceﬁiﬁcé{tion and settlement agreement.

6.

A

(MS.

PAYMENT OF CL,/

W. Ellison Thomas, C}

sums due from the sett

to the settlement fun

PA shall serve as an independent escrow agent for the payment of all

cment fund. The escrow agent shall be provided unrestricted access

n.

obtained in compliance with thig agreement and will make all

payments directly agéftnst the fund as set out in this agreement, order of the court, or any

award made by the Arb
compensated at an hou
The esérow agent shai]
claims process to Cl;ass

No later than thirty (3 0)

frator to the individual or entity to be paid. The escrow agent will be

ily rate approved by the court and will be from the settlement fund.

provide an accounting of his disbursements at the conclusion of the

Counsel, the Diocese, and the court.

days after the final Arbitration award is issued, the escrow agent and

the Arbitrator will confb

all costs and fees, does
that the total due exceec

be reduced on a pro ratg

and agree that the total amount of all awards after the payment of

ot exceed the amounts provided for in paragraph 3(a). In the event

$ the amounts provided for in paragraph 3(a), then each award shall

of the net settlement fund. This revised award list shall be provided -

TN
+ {1 U'/} .

ROA001015
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to Class Counsel and the Diocese, if necessary.

Once the Arbitrator:and escrow agent determine the final amount of each award, the escrow

agent shall disburse;tlie award from the settlement funds wi

thin fifteen (15) days of the final -
determination of thé éw#a.rd

S. The awards are fo be paid to the Claimant directly or through

his or her counsel, Aﬁ=r all necessary disbursements any remaining letters of credit and/or

funds will be remméd 0 the defendants and/or letters of credit will be cancelled.

Any party may bnng perceived errors in an award based on an interpretation of this

Agreement to the atitéﬁtﬁon of the Arbitrator with notice to the other party. However, the

Arbitrator’s decision ('m& any such question is final. By participating in the claims process,
the Claimants and the'[

e,

ocese expressly waive any and all rights of appeal of any and all

decisions of the Arbf_nfat[vr, including decisions made on whether the individual is a member

L4

of the class, whether thé claim is bona fides, and any damages which were suffered.

PASTORAL O ACH AND PROTECTION OF CHILDREN BY THE DIOCESE.

The parties understan‘t_i

3.

nd acknowledge that the Diocese has done or will do the following:

Comprehensive Polici

8. For the protection of children and the care of sexual abuse

survivors, the Diocese higs adopted a set of comprehensive policies called "The Policy of the

Diocese of Charlestoh;C oncerning Allegations of Sexual Misconduct Or Abuse Of A Minor

By Church Personnélf! (the "Policies"). The Policies set forth the Diocese's unmitigated

condemnation of child:: Pxual abuse and its commitment to work to prevent sexual abuse,

deal responsibly with ac usations, and reach out with pastoral care for victims. The Policies

are reviewed and upda%exj.tl every two years.

Reports Of All AccuSéﬁ ons To Solicitor. Pursuant to the Policies, the Diocese reports all

accusations of child sexpal abusg it receives to the Solicitor of the county in which the

iy

KB

ROA001016
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accusation arises or, yvljlere applicable, to law enforcement authorities in other states, and

cooperates fully with a{l criminal investigations and prosecutions.

Victim Assistance er ster. Pursuant to the Policies, the Diocese has established, among

other t}ﬁngs, a Victim; 4

ssistance Minister ("VAM"), who is available to all victims of child

sexual abuse allegedily~
reached at 1-800-921-8

who come forward, a

ommitted by an agent or employee of the Diocese. The VAM canbe
122. The VAM coordinates the Diocese's pastoral response to those

nd works with victims to facilitate the healing process. Where

appropriate, the VAM: also assists victims in obtaining and paying for psychotherapy, on a

confidential basis.

‘Sexual Abuse Advisory

Board. Pursuant to the Policies, the Diocese has established, among

other things, a Sexu’ai Abuse Advisory Board (the "Board"). Although the Bishop of the

Diocese has the ultimfciﬁc decision-making responsibility in cases presented to the Diocese,

the Board has the rcs@

sibility to advise the Bishop in particular cases. The Board also

assists the Bishop mﬁ review of the Policies that occurs every two years, and makes
€

recommendations to

Bishop concerning any proposed revisions to the Policies, The

Board consists of at léﬁst five (5) members, of whom four (4) are independent lay people

who are not priests or

Presentation By Class: ﬁ

1ployees of the Diocese.

epresentatives or Members To The Sexual Abuse Advisory Board.

The Diocese welcomies the suggestions of the Class Representatives (or members) regarding

the provisions and imPlnzhentation of the Policies. The Diocese therefore agrees to permit the

Class Representatives.b
next two regularly- sl

Representatives can bé‘ 4

-make a presentation to the Board in advance and/or as part of the
heduled two year policy reviews so that the views of the

eard and considered as the Diocese undertakes such review.
(i
ME s

ROA001017
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8. RELEASE. When the

attached as Exhibit 1 and deli

Claimant submits his claim form, he or she shall execute the Release

yer that Release to Class Counsel. Class Counsel shall hold the

Release in escrow until the awdid is delivered and payment is made, as provided herein. If payment

is not made by Diocese pursuant to the Agreement, these copies are null and void and will be

destroyed. The Diocese will pxlc

vide arelease to each Claimant as set out on Exhibit 2 through Class

Counsel upon receipt of the Clgim Form for the review under paragraphs 3(1), (m), and (n).

0. DISMISSAL OF AC

ONS. The actions pending against the Diocese shall be dismissed

with prejudice pursuant to the tprms and conditions set by the court in its order on class certification.

10.  MISCELLANEOUS]

OVISIONS. This Agreement, with attached Exhibits, constitutes

the entire agreement between

the Representatives, the Claimant, and the Diocese. To address

omissions, inadvertent mistakel , or matters which arise after the execution of this Agreement, each

Claimant agrees that this Agree

nent may be modified, amended or supplemented to effectuate the

intent of the parties under such

s and conditions set by the court approving this Agreement. Itis

acknowledged that each party

claimed ambiguity should not

has participated in the draﬁing of this Agreement, and that any

be construed for or against any Party. This Agreement shall be

construed under and in accordance with the laws of the State of South Carolina. Any dispute

concerning this Agreement:w#ich arises after this Agreement is approved by the court shall be

resolved by the Arbitrator. The

decision of the Arbitrator regarding any such dispute is ﬂqal and

binding. The terms and conditiohs of this Agreement shall be binding and inure to the benefit of each

of the Parties, their counsel and respective successors, heirs and assigns. It is further understood and

agreed by Claimant that this Agrcement is not to be construed as an admission of liability upon the

part of any of the released par}

es, but rather as a good faith settlement of disputed claims. The

Claimant states and warrants that he or she is the sole owner of the claims involved, and that such

x"’:} ¢ ’2
o £
sl 16

ROA001018

626€001d08102#3SVYD - Sv3d NOWWOO - NOLSITIVHO - Wd €2:¥ 0€ 190 6102 - 3714 ATTVOINOY LO3 13



claims have not been a331gned

encumbered, or transferred. Where applicable herein, the masculine

gender shall include the femmme gender and the feminine gender shall include the masculine gender.

Executed this l_‘f’_ day of

CLASS COUNSEL

O(AI/‘A

oJ ek onry ~, 2007.

FOR THE DEFENDANTS:

: ’/ - |
i 2\ /),V"\/'K A
The Most Rev. Robert J. Baker
THE BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY AND FOR THE

BISHOP OF CHARLESTON, A
CORPORATION SOLE

//,f P A O

itness

A W’mmsf
| /

T

17
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EXHIBIT 1

CLAIMANT’S GENERAL RELEASE

("the Claimant") for and in consideration of the promises and

undertakings contained in the Settlement and Arbitration Agreement, the sufficiency of which is

hereby acknowledged, hereby

emises, releases and forever discharges The Bishop of Charleston, a

Corporation Sole, and The | 33

shop of the Diocese of Charleston, in his official capacity, ("the

Diocese"); any present or former bishops, archbishops or cardinals of the Diocese, in both their

individual and official capacity; any entities affiliated with the Diocese; and present or former -

P> N

priests, deacons, other clergy, brothers, nuns, agents, servants, officers, trustees, directors,

supervisors, attorneys, empjpyees, volunteers, insurers, predecessors, Successors, assigns,

subsidiaries and affiliates of the Diocese, including without limitation any such person accused of

committing or negligently ¢

members of the Claimant's fa

using or permitting sexual abuse with respect to the Claimant or

xLFSly (all of the foregoing hereinafter collectively referred to as the

"Released Parties") of and ﬁ'gm1 any and all debts, demands, actions, causes of action, suits, accounts,

ts, damages, judgments, executions, orders, and any and all claims,

covenants, contracts, agreem

demands and liabilities whatdoever of every name and nature, whether in LAW, in EQUITY, or

otherwise which the Clairnar

hereinafter can, shall, or rria.y

it ever had, now has, or which Claimant or Claimant's successors

have by reason of any matter, cause or thing whatsoever from the

beginning of the world to the: date of this Release, and whether such claims are now known or

unknown, including without-’iiqniting the generality of the foregoing, any and all claims made or that

might have been made in ariy pending claim or suit. With respect to any claims arising from or

related to an act or acts of abule which have formed the basis of a claim or suit against the Diocese

B

|

:

oy

\v/'/z' 18
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Or persons or entities employed by or affiliated with the Diocese, the Released Parties covered by

this Release shall also inchidfé any other persons or entities whether or not they ai‘e employed by or

affiliated with the Diocese. Thn s release does not apply to persons or entities who are not persons or

entities employed by or aﬁill ? d with the Diocese with respect to any claims arising from orrelated

to an act or acts of abuse that ve not formed, or could not form, the basis of a claim or suit against

the Diocese or persons or cuﬁ ies employed by or affiliated with the Diocese.

T

IN WITNESS WHEK]ZOF, the Claimant has set his/her hand and seal to this Release as of

the day of ; , 200

Print Claimant’s Name Claimant’s Signature

Witness Witness

ROA001021

626€00Ld08L0Z#3SYO - SY3Td NOWINOD - NOLSITHVHO - Nd €2:¥ 0€ 10 610¢-a37I4 AWVOINOH.:LOBWB :



DI

The Roman Catholic
capacity, a Corporation Sole ('
contained in the Settlement

acknowledged, hereby forever

Claimant") and Claimant's h

employees), executors, pred-

EXHIBIT 2

CESE LIMITED RELEASE

locese"), for and in consideration of the promxs&e and undertakings

d Arbitration Agreement, thc sufficiency of which is hereby

F{etms&e, releases and forever discharges ("the

irs, attorneys (including their law firms, agents, servants, or

and from any and all debts, &en
agreements, damages, judgm
which were or could have pro]
alleged by Claimant in his clalr

Settlement Agreement (date to

Claimant’s participation in the}

PSOTS, parents, SUCCESSOTs, agents, servants, employees, and assigns of
Rkands, actions, causes of action, suits, accounts, covenants, contracts,
s, excoutions, orders, and any and all claims, demands and liabilities
Jerly been raised in any form or fashion arising from the incidents
1 submitted pursuant to the Order-Approving Class Certification and
be inserted) in cases numbers 06-CP-18-1310 and 06-CP-18-131 1,

Class process set out in said Order, including any assertions of the

Bishop arising from the validity

Wwas or may have been raised by;

have been filed against the Bis]

in the Order referenced herein;

of the parties that the Diocese i$

<

or fraudulent nature of any claim, and/or any defense or claim which

the Bishop in defense to the Claim or any suit which was or could

0p but for the Claimant’s participation in the claims process set out _

vhether such claims are now known or unknown. Itis the intention

fully and finally releasing the Claimant from any liability asserted

by it against him or her arising from the Claimants assertion of sexual abuse.

IN WITNESS WHEREJiF, the Bishop of Charleston has set his hand and seal to this Release

| 20 /3 20

ROA001022
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMM@
S : ) FOR THE FIRST JUDICL
COUNTY OF DORCHESTER ) -
' ) CASE No. O6-CP-18.-13'1.0
) CASE No. 06-CP-18-1311
) CASE No. 06-CP-18-1636
) Do H Nt
)

John Doe #53, John Doe 66, John Doe 66A,
John Doe 67, Jane Doe 1 and Jane Doe 2

and Rachel Roe individually and N
as representatives of a class of people ORDER OF THE COUR'
similarly situated, ek

v. -

A

r
S

L EFAS
3

The Bishop of Charleston, a Corporation

),
J

)
)
)
)
)
)
)
)
)
)

)

)
)

Sole, and The Bishop of the Diocese of | CEE
Charleston, in his official capacity, A5,
Defendants. g;ﬁ §
i 3

The "Court having béen advised, as evidenced by the writing attached heret_

that all pendmg mo‘aons, obJectlons, rules to show cause, and any such related m

the parties in this class action proceeding have been resolved with preJudlce, and that alln appeal
AND —fothis gefent R - gekvowkedged and |
nghts of all “objectors” are walved,lsald agreement is hereby/‘approved and made the Order of .

this Court.

6268004 d0810Z#3SYO ~'SYT1d NONNOO - NOLSTTMVHO.- el £2:% DR

AND IT IS SO ORDERED! '

Further, it is ordered that, as to any setﬂement funds in this matter. any resmcﬁon’ or.
impediment to the disbursement of any such funds heretofore imposed by this’ Court are hfted ..
removed, and extmgmshed This class settlement shall 1mmed1ately proceed as prowded for in
the Settlement and Arbitration Agreement entered into on January 15, 2007 and that certam s
Order of this Court in this matter dated July 30, 2007.

AND IT IS SO ORDERED!

Sot < -

,@Qf ﬂ ROA001024
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,urtﬁeerieg'j-iﬁ:the‘Coﬁn’s Order of July 30, 2007 approvmg the Class settlement ‘the

lass memberS' (2) came forward to the Dlocese at some t1me in the ‘past with their

lier msu'ucu "ns from this . Court (heremaﬂ:er referred to as

‘cialmant s recovery (1f any) shall be paid by the Dlocese and not by the class settlement fund

st clalms are processed

Z,,:_-i AND IT IS SO ORDERED'
Furthemlore the Court has appointed Desa Ballard, Esq. as a non-testlfymg consultant in
evaluatmg and addressmg the 1 1ssues before the Court in this matter, as all counse] was made

aware ofina August 29, 2007 Order. Payment for Ms. Ballard s services shall be made from the

/@%2 _RQ/(ézészj
A4

“Actual Notlce Class

’ot;_c_;e:CI‘as.s. 1Memb_er's. Accordmgly, t}ns Order clanﬁes and where in conﬂxct,

because the settlement ﬁmd may already have been subject to a final accountmg by the time such

e eference to the ex1stence of mdmduals who, accordmg to the Dlocese, (1) were S



"-Cl-é_ss se;ftlement fund within ten (10) days after the

s
e
AU

Court’s.supervision. - = : -

BN DAL L N T ~ Diane S. Goodste
Sl B R WS ' S Presiding Judge *
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

John Doe, Civil Action No.: 2018-CP- 10-03929
Plaintiff,

MOTION TO QUASH DEPOSITION
SUBPOENA BY NON-PARTY

Bishop of Charleston, a Corporation Sole and ELIZABETH HARTNETT DIAMOND
The Bishop of the diocese of Charleston, in

his official capacity,

V.

Defendants.

Now comes Non-party Elizabeth Harnett Diamond (“Ms. Diamond”), by and through
counsel, pursuant to Rule 45(c) SCRCP, and hereby files this Motion to Quash (the “Motion’’) and
requests that this Court quash the subpoena for her deposition, which is scheduled for Monday
November 18, 2019 at 1:30 pm. In support of this Motion, Ms. Diamond presents the following.
1. On November 4, 2019, Plaintiff issued a subpoena and noticed the deposition of Ms.
Diamond. Exhibit A.

2. Ms. Diamond is not a party to the lawsuit and had no involvement with the allegations of
sexual abuse raised against her deceased brother in the lawsuit.

3. On November 14, 2019, Ms. Diamond received a medical note from her treating
physician’s office, stating that she suffers from atrial fibrillation and requesting that she not be
involved in “any legal situations until her atrial fibrillation is under control.” Exhibit B.

4, On the afternoon of November 14, 2019, Ms. Diamond’s counsel contacted Plaintiff’s
counsel to inform him that Ms. Diamond is unable to attend her deposition for the aforementioned
medical reasons.

5. Ms. Diamond’s counsel requested that Plaintiff’s counsel withdraw the subpoena and
consider not deposing the witness at all because of her medical condition and because she has no

information remotely relevant to the lawsuit.

ROA001027
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6. Ms. Diamond’s counsel immediately provided a copy of the letter from her treating
physician’s office.

7. On November 15, 2019, the Parties exchanged email communications regarding the
deposition. Ms. Diamond’s counsel again requested that the deposition be canceled and suggested
that Plaintiff’s counsel conduct the deposition upon written questions, pursuant to Rule 31 SCRCP,
as an alternative.

8. Plaintiff’s counsel ultimately refused to cancel the deposition and now threatens to conduct
extensive discovery on Ms. Diamond’s medical condition (requesting medical records and
depositions of her treating physicians) if she does not present for her deposition, as scheduled.

0. Plaintiff’s counsel has never articulated a reason why this deposition is time-sensitive or
must be conducted next week.

10. Simply stated, Ms. Diamond is not medically fit for a deposition, and to force her to attend
a deposition in her current medical state would impose an unreasonable and unfair burden on a
third-party witness.

11. Counsel for Ms. Diamond hereby certifies that he conferred with Plaintiff’s counsel in a
good faith effort to avoid the filing of this Motion.

For the above-stated reasons and pursuant to Rule 45(c) SCRCP, Ms. Diamond hereby
moves to quash the subpoena and for the issuance of a protective order providing protection from
any future attempts to compel her deposition until such time that her treating physician provides
medical clearance.

Furthermore, Ms. Diamond seeks an order requiring Plaintiff to reimburse her for the time

and expense incurred with the filing of this Motion.

ROA001028
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Respectfully submitted,

s/Robert E. Sumner, IV

Robert E. Sumner, IV (SC Bar #71728)
Butler Snow, LLP

25 Calhoun Street, Suite 250
Charleston, SC 29401

Telephone: 843/277-3700

Email: robert.sumner@butlersnow.com

Counsel for Non-party
Elizabeth Hartnett Diamond

November 15, 2019
Charleston, SC

ROA001029
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EXHIBIT A
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CA No. 2018-CP-10-3929
John Doe,
Plaintift,
NOTICE OF DEPOSITION OF
VS. ELIZABETH HARTNETT DIAMOND

Bishop of Charleston, a Corporation Sole
and The Bishop of the Diocese of
Charleston, in his official capacity,

Defendants.

S M Nt N e N N N N N S e e e N’ e

TO: Elizabeth Hartnett Diamond

PLEASE TAKE NOTICE that the attorneys for Plaintiff will take the oral testimony by
deposition of the below named individual at the time and date listed below. Said deposition will
be taken before a qualified notary public in the offices of The Richter Firm, LLC, 622 Johnnie
Dodds Blvd., Mt. Pleasant, SC 29464. This deposition is to be taken pursuant to Rule 30 of the
South Carolina Rules of Civil Procedure.

Said deposition is being taken for pre-trial discovery, for use at trial and for such other
purposes as may be permitted by law. The deposition will continue from day to day until
completed.

Elizabeth Hartnett Diamond
November 18, 2019 at 1:30 pm

Signature block to follow on next page

ROA001031
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/[)ﬂ/f &/ ,2019

‘Mt. Pleasant. South Carolina

rence E. Richter, Jr.
622 Johnnie Dodds Blvd.
Mt. Pleasant, SC 29464
(843) 849-6000

ATTORNEYS FOR PLAINTIFF

ROA001032
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STATE OF SOUTH CAROLINA
ISSUED BY THE COMMON PLEAS COURT IN THE COUNTY OF CHARLESTON

John Doe, Plaintiff

V.

Bishop of Charleston, et al., Defendants

TO: Elizabeth Hartnett Diamond

!!Larleston, !C -

SUBPQOENA IN A CIVIL CASE
Case Number: 2018-CP-10-03929

Pending in Charleston County

[] YOU ARE COMMANDED to appear in the above named court at the place, and time specified below to testify in the

above case.

PLACE OF TESTIMONY

COURTROOM

DATE AND TIME - AM

X] YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a

deposition in the above case.

PLACE OF DEPOSITION
The Richter Firm, LLC

622 Johnnie Dodds Blvd.
Mt. Pleasant, SC 29464

DATE AND TIME November 18, 2019, 1:30PM

[] YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects in

your possession, custody or control at the place, date and

time specified below (list documents of objects:

PLACE

DATE AND TIME

(] YOU ARE COMMANDED {o permit inspection of th

¢ following premises at the date and time specified below.

PREMISES

DATE AND TIME 3 AM

ANY SUBPOENAED ORGANIZATION NOT A PARTY TO THIS IS HEREBY DIRECTED TO RULE 30(b)(6), SOUTH CAROLINA RULES OF
CIVIL PROCEDURE, TO FILE A DESIGNATION WITH THE COURT SPECIFYING ONE OR MORE OFFICERS, DIRECTORS, OR MANAGING
AGENTS, OR OTHER PERSONS WHO CONSENT TO TESTIFY ON ITS BEHALF, SHALL SET FORTH, FOR EACH PERSON DESIGNATED, THE
MATTERS ON WHICH HE WILL TESTIFY OR PRODUCE DOCUMENTS OR THINGS. THE PERSON SO DESIGNATED TESTIFY AS TO
MATTERS KNOWN OR REASONABLY AVAILABLE TO THE ORGANIZATION

OMPLIANCE WITH RULE 45(c)(1), AND THAT NOTICE AS REQUIRED BY RULE 45(b)(1) HAS BEEN

« 111419 Lawrence E. Richter, Jr.

e Date Print Name
Indifate if Attormey for Plaintiff or Defendant
Atlomey's Address and Telephone Number :
The Richter Firm, LLC, 622 Johnnie Dodds Blvd., Mt. Pfeasant, SC 29464
843-849-6000
Clerk of Court/Issuing Officer’s Signature Date Print Name
Pro Se Litigant’s Name, Address and Tclephone Number
SCCA 254 (05/2015) (See Rule 45, South Carolina Rules of Civil Procedure, Parts (c) & (d) on pages 2 end 3)
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PROOF OF SERVICE

SERVED DATE FEES AND MILEAGE TO BE TENDERED TO WITNESS UPON
DAILY ARRIVAL

COYES [INO  AMOUNT §

PLACE

SERVED ON MANNER OF SERVICE

SERVED BY TITLE

DECLARATION OF SERVER

| certify that the foregoing information contained in the Proof of Service is true and correct,
Executed on

SIGNATURE OF SERVER

ADDRESS OF SERVER

Rule 45, South Carolina Rules of Civil Procedures, Parts (c) and (d):
(c) Protection of Persons Subject to Subpoenas.

(1) A party or an attorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden or
expense on a person subject to that subposna. The court on behalf of which the subpoena was issued shall enforce this duty and impose upon the party
or attorney in breach of this duty an appropriate sanction, which may include, but is nat limited to, lost earnings and a reasonable attorney's fee,

(2)(A) A person commanded to produce and permit inspection and copying of designated electronically stored information, books, papers, documents or
tangible things, or inspection of premises need not appear in person at the place of production or inspection unless commanded to appear for
deposition, hearing or frial. A party or an attorney responsible for the issuance and service of a subpoena for production of books, papers and
documents without a deposition shall provide to another party copies of documents so produced upon written request. The party requesting copies shall
pay the reasonable costs of reproduction.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to produce and parmit inspection and copying may, within 14 days after service of the
subpoena or before the time specified for compliance if such time is less than 14 days after service, serve upon the party or attorney designated in the
subpoena written objection to inspection or copying of any or all of the designated materials or of the premises—or to producing electronically stored
information in the form or forms requested. If objection is made, the party serving the subpoena shali not be entitled to inspect and copy the materials or
inspect the premises except pursuant to an order of the court by which the subpoena was issued. If objection has been made, the party serving the
subpoena may, upon notice to the person commanded to produce, move at any time in the court that issued the subpoena for an order to compel the
production. Such an order to compel production shall protect any person who is not & party or an officer of & party from significant expense resulting from
the inspecticn and copying commanded.

{3)(A) On timely motion, the court by which a subpoena was issued, or regarding a subpoena commanding appearance at a deposition, or production or
inspection directed to a non-party, the court in the county where the non-party resides, is employed or regularly transacts business in person, shall
quash or modify the subpoena if it:

(1) fails to allow reasonable time for compliance; or

{il) requires a person who is not a party nor an officer, director or managing agent of a party, nor a general partner of a partnership that is a party, to
travel more than 50 miles from the county where that person resides, is employed or regularly transacts business in person, except that, subject to the
provisions of clause (c)(3)(B)(iii) of this rule, such a person may in order to attend trial be commanded to travel from any such place within the state in
which the trial is heid; or

(iii) requires disclosure of privileged or otherwise protected matter and no exception or walver applies; or

(iv) subjects a person to undue burden.

(B) If a subpoena:

(1) requires disclosure of a trade secret or other confidential research, developmant. or commercial information, or

(ii) requires disclosure of an unretained expert's opinion or information not describing specific events or occurrences in dispute and resulting from the
expert's study made not at the request of any party, or

SCCA 254 (05/2015) (See Rule 45, South Carolina Rules of Civil Procedure, Parts (c) & (d) on pages 2 and 3)
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(1) requires a person who Is not a party nor an officer, director or managing agent of a party, nor a general partner of a partnership that is a party, to
incur substantlal expense to travel from the county where that person resides, is employed or ragularly transacts business in person, the court may, to
protect a person subject to or affected by the subpcena, quash or modIfy the subpoena or, if the party in whose behalf the subpoena is issued shows a
substantial need for the testimony or material that cannot be otherwise met without undue hardship and assures that the person to whom the subpoena
is addressed will be reasonably compensated, the court may order appearance or production only upon specified conditions.

(d) Duties in Responding to Subpeoena.

(1)(A)A person responding to a subpoena to produce documents shall produce them as they are kept In the usual course of business or shall organize
and label them to correspond with the categories in the demand. {

(B) If a subpoena does not specify the form or forms for producing electronically stored information, a person responding to a subpoena must produce
the information in a farm or forms in which itis ordinarily maintained or in a reasonably usable form or forms.

(C) A person responding to a subpoena need not produce the same electronically stored information in more than one form.

(D) A person responding to a subpoena nead not provide discovery of electronically stored information from sources that the person identifies as not
reasonably accessible because of undue burden or cost, On motion to compel discovery or to quash, the person from whom discavery is sought must
show that the information sought is not reasonably accessible because of undue burden or cost. If that showing Is made, the court may nonetheless
order discovery from such sources if the requesting party shows good cause, considering the limitations of Rule 26(b)(6)XB). The court may specify
conditions for the discovery.

(2)(A) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials, the claim
shall be made expressly and shall be supported by a description of the nature of the documents, communications, or things not produced that is
sufficient to enable the demanding party to contest the claim.

{B) If information produced in response to a subpoena is subject to a claim of privilege or of protection as trial preparation material, the person making

the claim may notify any party that received the information of the claim and the basis for it. After being notified, a party must promptly return, sequester,

or destroy the specified information and eny copies it has and may not use or disclose the information until the claim is resolved. A receiving party may
promptly present the information to the court under seal for a determination of the claim. If the receiving party disclosed the information befare being
notified, the receiving party must take reasonable steps to retrieve the information. The person who produced the information must preserve the
information until the ¢laim is resolved.

SCCA 254 (05/2015) (Sce Rule 45, South Carolina Rules of Civil Procedure, Parts (¢) & (d) on pages 2 and 3)
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ELECTRONICALLY FILED - 2019 Nov 15 3:04 PM - CHARLESTON - COMMON PLEAS - CASE#2018CP1003929

EXHIBIT B
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Brett Baker, MD, FAC@
Bryan H. Frain, MD, FACE)

X

M

#
Board Certified—

Camlina :
“"""“jt“_‘ T
‘:)‘W‘ Cardiac Electroplysio

By é Cardio

P

Date: 11/14/2019

Re: Ms. Elizabeth Diamond

Ms. Diamond is currently dealing with atrial fibrillation which we are trying to control. We
would ask that she not involved in any legal situations until her atrial fibrillation is under
control.

Thank you,

(M8, Covor— Wt

Olivia Covert NP-C
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Comprehensive Arrhythmia Management
Tides Medical Arts Center » 180 Wingo Way * Suite 204 + Mt. Pleasant, South Carolina 29464
Telephone 843-534-1770 ¢ Facsimile 843-534-1767
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF CHARLESTON ) Civil Action No.: 2018-CP-10-3929
John Doe,

Plaintiff,

VS. NOTICE OF FILING SUPPLEMENTAL /
REPLY AFFIDAVITS IN SUPPORT

Bishop of Charleston, a Corporation Sole, THE DIOCESE’S MOTIONS
and The Bishop of the Diocese of Charleston, FOR SUMMARY JUDGMENT
in his official capacity,

Defendants.

Pursuant to Rule 6(d), Defendants Bishop of Charleston, a Corporation Sole, and the
incorrectly named party “the Bishop of the Diocese of Charleston, in his official capacity,”
(hereinafter collectively “the Diocese) submit the attached supplemental or reply affidavits in
support of the Motions for Summary Judgment regarding Plaintiff’s Amended Complaint and
causes of action.

Affidavit of Dr. Elizabeth Loftus
Affidavit of Dr. James Hudson

Affidavit of Dr. Janine Shelby
Affidavit of Dr. Monica Applewhite

b s

TURNER, PADGET, GRAHAM & LANEY, P.A.

s/Richard S. Dukes, Jr.
Richard S. Dukes, Jr. (SC Bar No.: 16563)
40 Calhoun Street, Suite 200 (29401)
Post Office Box 22129
Charleston, South Carolina 29413-2129
Telephone: 843-576-2810
Facsimile: 843-577-1646
Email: rdukes@turnerpadget.com

ROA001038 TPGL 9889481v1
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December 10, 2019

Alan G. Jones, (SC Bar No.: 100141)
200 E. Broad Street, Suite 250

Post Office Box 1509

Greenville, South Carolina 29602
Telephone: 864-552-4626
Facsimile: 864-282-5989

Email: agjones@turnerpadget.com

ATTORNEYS FOR DEFENDANTS
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CIVIL ACTION NO.: 2018-CP-10-03929
John Doe,
Plaintiff,
V. AFFIDAVIT OF DR. ELIZABETH
LOFTUS

The Diocese of Charleston, a Corporation
Sole, and the Bishop of the Diocese of
Charleston, in his official capacity,

Defendants.

Personally appeared before me, Dr. Elizabeth Loftus, who swears and deposes as follows:
1. The undersigned is over the age of 21, and has personal knowledge regarding the
matters herein.
2. I have reviewed materials in this action in order to assess the memory aspects of
John Doe (“Plaintiff”) related to this case. These include depositions, affidavits, and other legal
documents. | was asked to review these materials and also to offer opinions regarding the relevance
of scientific research in the area of human memory.

Professional Qualifications

3. My opinions are based on my extensive experience in academic psychology, in both
teaching and research. I hold the position of Distinguished Professor at the University of California,
Irvine. My Ph.D. is in Psychology from Stanford. I am an author of more than 600 published
papers, the majority of which concern the topic of human memory. I have published more than 20
books, at least five of which deal almost exclusively with the subject of memory, including a college

textbook called Human Memory. 1 have received seven honorary doctorates for my research on
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memory. | was elected to the National Academy of Sciences, in recognition of my long-standing
research program on human memory. I have held tenured academic positions at major universities
and in that capacity I have taught courses in human cognition and memory at the university level
for more than 40 years. As a result of my research and work in this area, I have been asked to
consult with and present to law enforcement, including the FBI and CIA. The attached curriculum
vitae provides a summary of my experience and qualifications in psychology more generally, and
human memory in particular.

Brief Overview of Human Memory Research

4. The experimental study of human memory dates back more than a century to the
groundbreaking work of Hermann Ebbinghaus (1913), who showed how memory fades and
weakens over time. This fading has been called one of the “seven sins of memory” by Harvard
psychologist Daniel Schacter (2001). Over the last century there have been thousands of studies of
human memory published in peer reviewed journals and summarized in many books (including the
comprehensive summary by Brainerd and Reyna (2005)).

5. The scientists have shown that memory does not work like a video recording device.
We do not simply record events and play them back later. The process is much more complex. In
fact, retrieving a memory involves a constructive or reconstructive process. That is, retrieving
memory is accomplished by combing traces from an original experience with other bits and pieces
of information that are acquired from other sources, after that original experience is over (See
Loftus, 2005).

6. The scientists have shown that memory does not work like a video recording device.
We do not simply record events and play them back later. The process is much more complex. In

fact, retrieving a memory involves a constructive or reconstructive process. That is, retrieving
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memory is accomplished by combing traces from an original experience with other bits and pieces
of information that are acquired from other sources, after that original experience is over (See
Loftus, 2005).

7 It is virtually impossible to tell the difference between a true memory and false one
without independent corroboration. Moreover even people who have extraordinarily good
memories are susceptible to memory distortion from suggestion (Patihis et al., 2015). This is nota
matter of deliberate lying on the part of the reporting person; but is what can occur when people
have been led to truly believe that something occurred to them that is false. The experimental work
is supplemented by many real-life cases in which false memories have been planted in the minds
of ordinary people through the process of suggestion (e.g. Loftus & Ketcham, 1994; Pendergrast,
1999). False memories have led to extraordinary trauma for many innocent people. For example,
Cardinal Bernadin was falsely accused of abuse, and when he wrote his memoire before he died,
he said that his cancer and the false accusation were the worst things that had happened to him in
life.

Analysis

8. There are a number of relevant facts in the current case that make this information
particularly pertinent. It is my understanding that Plaintiff claimed in approximately 2016 that he
was sexually abused by two teachers at Sacred Heart Catholic School decades earlier when he was
approximately age 12-14 He claimed many instances of abuse, including oral and anal sex. He
claims these memories were repressed for more than four decades.  The concept of repression is
deeply controversial (as I explain below). So a question arises as to whether the memory reports
that emerged decades later were a product of some other process than actual memory recovery,

such as suggestive influences in the life of the plaintiff.
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9. Plaintiff appears to be claiming that he repressed his memories of abuse before
approximately 2016, and stated so explicitly in his numerous places, including his amended
complaint. He told a therapist (Whalen) that the memories were repressed until he experienced
depression after heart bypass surgery.  Given the evidence that he is claiming he has recovered
repressed memories, it is important to understand more fully what is known about that subject of
repressed memory. Briefly, the idea that one can repress horrible brutalization into the unconscious
and reliably recover the experiences later has received virtually no credible scientific support. The
notion is best described as folklore that continues to be advanced by some mental health
professionals who uncritically accept abuse reports, no matter how dubious, and claims of
repression, no matter the lack of scientific support.

10. Although "repressed" and "recovered" memories are frequently depicted in popular
novels, television series, and Hollywood movies, there is no general acceptance in the scientific
community that this phenomenon can actually happen. Twenty five years ago, Dr. David Holmes,
Professor at the University of Kansas, reviewed sixty years of efforts to find support for repression
and concluded that there was no credible scientific support (Holmes, 1990).

EL. The picture has not changed in the ensuing years. Richard McNally, previously
mentioned, is a Harvard University clinical psychologist and tenured faculty member. He put it
this way in his meticulously researched and widely cited book “Remembering Trauma,” published
by Harvard University Press (2003, p. 2):

i Until the mid-1990’s debates about trauma and memory were
hampered by vitriolic accusations issuing from both sides and by the scarcity of

clinically relevant scientific data. During the last few years, matters have improved
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12

dramatically. An outpouring of research has clarified many of the most contentious
issues. ..

i The evidence points to three conclusions. First, people remember
horrific experiences all too well. Victims are seldom incapable of remembering
their trauma. Second, people sometimes do not think about disturbing events for
long periods of time, only to be reminded of them later. However, events that are
experienced as overwhelmingly traumatic at the time of their occurrence rarely slip
from awareness. Third, there is no reason to postulate a special mechanism of
repression or dissociation to explain why people may not think about disturbing
events for long periods. A failure to think about something does not entail an
inability to remember it (amnesia.)

Some mental health professionals claim that there is a good deal of evidence for this

kind of amnesia. They cite highly controversial and questionable references for their beliefs. Yet

many psychiatrists, psychologists, and memory researchers vehemently disagree that these studies

prove that repression exists. These studies have been analyzed carefully and the conclusion has

been reached, by me and others, that it is misleading to use them as proof of amnesia.

13,

Dr. McNally points out common flaws inherent in those studies which are frequently

used to support the concept of repressed memory, such as:

asking subjects whether there was ever a time — duration often unspecified — when
they were unable to remember their traumatic experience;

misinterpreting not thinking about a trauma for a long time as being unable to
remember it;
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-  failing to appreciate that most people have gaps in their memory for childhood
and that efforts to remember result in the illusion of heightened amnesia for
childhood;

- failing to realize that some molested children do not understand their experience
as sexual abuse when it occurs, but later reconceptualize it as such;

- failing to verify that the trauma actually happened or merely relying on subjects’
claims that corroboration is available;

- failing to distinguish between failure to report traumatic experiences and inability
to remember them;

- failing to conduct follow-up interviews to determine why subjects did not mention
traumatic experiences known to have occurred;

(McNally, Remembering Trauma, p. 227).

14, Most compellingly, McNally concludes: “The notion that the mind protects itself
by repressing or dissociating memories of trauma, rendering them inaccessible to awareness, is a
piece of psychiatric folklore devoid of convincing empirical support.” (McNally, 2003, p. 275).
The evidence points to the opposite conclusion - most people who have suffered horrible traumas
have the problem that they cannot forget and the memories keep intruding.  Given the minimal
evidence for this kind of repression of memory, and the ample evidence for the power of suggestion
to create false memories, the latter explanation for this dispute deserves serious consideration.

15. I am prepared to testify at trial about the workings of human memory, the effects of
suggestion on memory, the mechanism of creation of false memories, and the characteristics of
false memories. Moreover, I would identify some of the suggestive activities that may have
occurred in the current case. These suggestive activities can explain how it is that a person might
go from having no memory, or very minimal memory of sexual abuse, and even denying memory

of abuse, to later having elaborate memories for sexual abuse, if the memories are false.

ROA001045

626€001d08L02#3SVYD - SY31d NOWIOD - NOLSITIVHO - Nd LS 0L 99Q 6102 - d37114 ATTVYIINOYHLO3 13



16. I am prepared to testify at trial about the workings of human memory, the effects of
suggestion on memory, the mechanism of creation of false memories, and the characteristics of
false memories. Moreover, I would identify some of the suggestive activities that may have
occurred in the current case. These suggestive activities can explain how it is that a person might
go from having no memory, or very minimal memory of sexual abuse, and even denying memory
of abuse, to later having elaborate memories for sexual abuse, if the memories are false.

17.  Each of my opinions is stated to a reasonable degree of scientific certainty. Ireserve

the right to supplement this opinion if and when further discovery becomes available.

FURTHER AF FIANT SAYETH NOT. W

zabeth Loftus

Sworn to and subscribed before me this
the day of November, 2019.

Notary Public for State of California

My commission expires:

, 2019
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CALIFORNIA ALL-PURPOSE ACKHOWLEDGMENT CIVIL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )
County of
On U(ﬂl“ﬂ LC/ 30 501‘) before me, )/5"% "\L (/UM‘!/ «A /0 M ()UL , (
Date P Here Inser{ Name and Ttle of tﬁe Officer
personally appeared ﬂ/ llué-{/‘)* L Lt
Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
is true and correct.

WITNESS my hand and official seal.

Signature _/// /Z/

Signature of Notary Public

Place Notary Seal Above

OPTIONAL
Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document.
Description of Attached Document
Title or Type of Document:
Document Date:

Signer(s) Other Than Named Above:

Number of Pages:

Capacity(ies) Claimed by Signer(s)

Signer’s Name: Signer’s Name:

U Corporate Officer — Title(s): {J Corporate Officer — Title(s):

O Partner — (JLimited [J General (J Partner — [J Limited [ General

[} Individual LJ Attorney in Fact O Individual [J Attorney in Fact

U Trustee [J Guardian or Conservator (] Trustee [ Guardian or Conservator
] Other: J Other:

Signer Is Representing: Signer Is Representing:

R RS R R AR R R R AT

©201 6 Natlonal Notary Assocaatlon ©Www, NattonaINotary org « 1 800 US NOTARY (1-800-876-6827)  Item #5907
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CIVIL ACTION NO.: 2018-CP-10-03929
John Doe,

Plaintiff,

V. AFFIDAVIT OF DR. JAMES HUDSON

The Diocese of Charleston, a Corporation
Sole, and the Bishop of the Diocese of
Charleston, in his official capacity,

Defendants.

Personally appeared before me, Dr. James Hudson, who swears and deposes as follows:

L. The undersigned is over the age of 21, and has personal knowledge regarding the
matters herein.

2. Attached to this affidavit is a prepared report and exhibit, Exhibit A.

3. If T were to testify from the witness stand regarding my qualifications as an expert
witness, my opinions in this case, and the bases for those opinions, that testimony would be
substantially the same as Exhibit A.

4. I incorporate by reference Exhibit A as if restated fully in this affidavit.

SIGNATURE ON FOLLOWING PAGE
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FURTHER AFFIANT SAYETH NOT.

Yo Woot

Dr. James Hudson

Sworn to and subscribed before me this
the 99  day of November, 2019.

Notag Public for State of Massachusetts

My commission expires: M{M 4 3] Z'ZQZ <

t\\wmkzer 29 2019

£ KELLY A. LABOY

Notary Public. Commonwegith of Massachuselis
Wy Commission Expires May 2. 2025
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CIVIL ACTION NO.: 2018-CP-10-03929
John Doe,
Plaintiff,
V.
CERTIFICATE OF SERVICE

The Diocese of Charleston, a Corporation
Sole, and the Bishop of the Diocese of
Charleston, in his official capacity,

Defendants.

I hereby certify that this day of December, 2019, a copy of

has been served upon other

counsel of record by placing same in the United States Mail, postage prepaid, to:

Lawrence E. Richter, Jr.
Jennifer S. Ivey

The Richter Firm, LLC
622 Johnnie Dodds Blvd.
Mt. Pleasant, SC 29464

Attorneys for Plaintiff

Kari A. Jones
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Re: John Doe v. The Bishop of Charleston, et al.

EXPERT REPORT
James I. Hudson, M.D., Sc.D.
October 16, 2019

I. Qualifications

My name is James |. Hudson, M.D., Sc.D. | am a Professor of Psychiatry at Harvard
Medical School and Director of the Biological Psychiatry Laboratory at McLean Hospital in
Belmont, MA, which is Harvard's principal psychiatric teaching hospital. | am the author of more
than 400 peer-reviewed scientific communications, including articles, chapters, reviews,
proceedings of meetings, and books on many areas of psychiatry. In particular, | have
researched and published widely on the diagnosis and treatment of mood disorders, anxiety
disorders, substance abuse, and eating disorders; the effects of sexual abuse; the “repressed
memory” controversy; methodological considerations in the design and interpretation of
studies; and many other topics. In addition, | have taught these topics to numerous students at
the pre-doctoral, medical-school, and post-doctoral levels at Harvard Medical School. | also
have more than 35 years of clinical experience in treating or consulting on more than 2,000
patients with a wide range of psychiatric disorders, including hundreds of individuals who have
reported that they have experienced sexual abuse, and individuals reporting other traumatic
experiences. The attached curriculum vitae provides a more detailed summary of my
professional experience and qualifications.

Over the last 30 years, | have been retained by attorneys around the United States to
provide expert opinion in over 50 cases, including many cases involving the “repressed
memory” controversy. In the course of my work on these cases, | have provided expert
testimony at numerous hearings or trials in state and federal courts. These cases have involved
civil and criminal proceedings, and | have been retained by attorneys representing both
plaintiffs and defendants.

Il. Scope of Report and Materials Reviewed

| was asked to consider the question of whether the plaintiff, Mr. John Doe, “repressed”
and subsequently “recovered” the memories of the alleged sexual abuse by two teachers in the
fall of 1970. | reviewed the following documents provided by the law firm of Turner, Padget,
Graham & Laney: complaint; answer to complaint; plaintiff's responses to first interrogatories;
medical records from Dorothy Whalen, LICSW; and four deposition transcripts (John Doe; Mrs.
John Doe; Dorothy Whalen; and Jason Flassing).
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John Doe—Hudson Expert Report

I1l. Did Mr. Doe Have “Repressed Memories” with Subsequent “Recovered Memories”?

Mr. Doe has alleged that he was sexually abused by two teachers, Hal Brooks and Chris
Hartnett, employed by Sacred Heart School in Charleston, SC, in the fall of 1970 (at the age of
13) [complaint, 9112; response to interrogatories, p. 11; Mr. John Doe deposition, pp. 113-117].
A summary of the specifics of the allegations is as follows:

“Plaintiff [Mr. Doe] was taken on a field trip by Mr. Hartnett where he was supposed to
be going to a museum in Columbia. Instead Mr. Hartnett took him to a house party in
Columbia where Mr. Brooks was also present. Plaintiff was given alcohol and marijuana
and was forced into both oral and anal sex by both perpetrators. At some point Mr.
Harnett and Mr. Brooks took the Plaintiff to a bar outside Columbia where they left him.
Plaintiff then had to hitchhike back home to Charleston. To the best of his recollection,
he was about 13 years old at the time.

“Defendant Mr. Hartnett abused him inside a classroom at Sacred Heart School and
behind the stage at the school hall. Mr. Hartnett also inappropriately touched him
between the school and rectory buildings at Sacred Heart.” [Response to
interrogatories, p. 11]

At some time point after these alleged incidents of sexual abuse had occurred, Mr. Doe
claims that he then developed loss of memory for all of the incidents [Whalen deposition, p.
16], and alleges that “his memory was repressed” [complaint, 916]. He claims that this putative
loss of memory for the incidents lasted for years until later in adulthood, until at some point he
became able to “recover” these previously inaccessible memories. The time of this adult
“recovery” of the memories is somewhat unclear from the materials available to me, but it
appears that it was not later than 2016 [John Doe deposition, pp. 121-123; Whalen deposition
pp. 16-17; response to interrogatories, p. 16]. In short, on the basis the materials available to
me at this time, it appears that Mr. Doe is claiming to have experienced “repressed memory”
and subsequent “recovery of memory” after an intervening period of many years of amnesia.
However, it would appear from the records reviewed that no qualified health practitioner has
ever made a diagnosis of “repressed memory” in Mr. Doe’s case.

The term “repressed memory,” as used in forensic settings throughout the United
States, refers to the notion that an individual could become literally unable to remember a
traumatic event, as opposed to merely developing ordinary forgetfulness for the event. In cases
of ordinary forgetfulness, an individual would still be able to remember the event if reminded
about it or asked about it. By contrast, the hypothesis of “repressed memory” proposes that an
individual could somehow expel the memory of a traumatic event from consciousness, such
that he or she could not remember the event even if directly asked about it. However, the
hypothesis of “repressed memory” allows that at some point, perhaps years later, the
individual could somehow “recover” this previously inaccessible memory.
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Note that the notion of “repressed memory” should also be distinguished from various
other forms of amnesia, such as infantile amnesia, amnesia due to head injury or intoxication,
and so-called “global amnesia” — a rare phenomenon in which an individual develops amnesia
for an entire block of autobiographical information (e.g., the individual’s name, address,
occupation, etc.), as opposed to developing amnesia only for a traumatic event.

In the present case, it appears that Mr. Doe is claiming to have “repressed memory” for
traumatic events that would seem normally unforgettable (e.g., anal sex). Mr. Doe is clearly not
claiming simply ordinary forgetfulness. There is also no evidence that Mr. Doe’s alleged
amnesia is attributable to other factors, such as infantile amnesia, head injury, intoxication, or
other biological factors.

Having introduced the above terminology, | have several opinions, all to a reasonable
degree of scientific and medical certainty, regarding the theory of “repressed memory.” The
basis for these opinions is spelled out in detail in Appendix A of this report, where | provide a
detailed critique of the concept of “repressed memory” entitled, “Analysis of the Scientific
Validity and Acceptance of ‘Repressed Memory’ Theory.” | summarize these opinions briefly
here:

1) Traumatic experiences are strongly memorable. As most people know from personal
experience, terrifying or painful experiences are vividly remembered long after they have
happened. This impression is supported by numerous scientific studies where individuals who
were known to have experienced a traumatic event were evaluated for psychological symptoms
that they displayed after the event had occurred. In Appendix A, | have summarized 77 such
studies, evaluating more than 10,000 victims of various traumas. None of the studies reported a
case of any individual who was neurologically intact and beyond the age of early childhood who
was unable to remember the traumatic event that he or she had experienced.

2) Nevertheless, some have claimed that it is possible for certain people to “repress” the
memory of a traumatic event — that is, to become unable to remember the event because the
memory is somehow excluded from consciousness. This theory is often termed the theory of
“repressed memory.”

3) However, the theory of “repressed memory” (sometimes also called “systematized
dissociative amnesia”) is not generally accepted in the relevant scientific community. Indeed,
the annual number of peer-reviewed scientific articles published worldwide on the theory of
“repressed memory” has fallen almost to zero in the last ten years. Specifically, as shown in
Appendix A, the leading medical search engine, PubMed, yielded a total of only 73 articles
written in the entire world scientific literature in the last nine years that were identified by the
search term “dissociative amnesia” (which is the term now used to cover “repressed memory”
and several other forms of amnesia). By contrast, when one enters other psychiatric diagnoses
for comparison, one finds that PubMed identified 3,072 articles for panic disorder; 4,867
articles for anorexia nervosa; 6,590 articles for obsessive compulsive disorder; 13,049 articles
for attention-deficit/hyperactivity disorder; and 18,263 articles for bipolar disorder. As can be
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seen, the rate of publication on “dissociative amnesia/repressed memory” is tiny in comparison
to that for other psychiatric disorders. Moreover, within the 73 articles on “dissociative
amnesia,” the great majority describe forms of amnesia other than “repressed memory.”
Indeed, there are fewer than ten articles describing purported cases of “dissociative
amnesia/repressed memory” in the last nine years indexed by PubMed. When one compares
this number — only one or two such articles per year — against the hundreds or thousands of
papers published annually regarding other psychiatric disorders, it becomes clear that there is
hardly any remaining scientific attention to the notion that individuals could develop amnesia
for a seemingly unforgettable traumatic event, and then somehow recover this memory at a
later date.

4) Although the theory of “repressed memory” has been the subject of peer review and
publication, none of these publications has successfully demonstrated the existence of
“repressed memory” in a methodologically sound manner.

5) No medical or psychological test can provide objective verification that an individual
has “repressed” a memory or has later “recovered” the memory after a period of “repression.”
Thus, a diagnosis of “repressed memory” is ultimately based only on an individual’s self-report
of having experienced amnesia — and such self-reports have been shown in peer-reviewed
studies to be unreliable.

6) Given the absence of an objective test for “repressed memory,” and the consequent
need to rely on individuals’ self-reports, there is no way to calculate an error rate when the
diagnosis of “repressed memory” is proposed — and indeed that error rate may well be 100%.

Since there is no methodologically sound scientific evidence for the existence of
“repressed memory,” what would explain Mr. Doe’s claim that he “repressed” and later
“recovered” the memory of his alleged experiences of sexual abuse? Logically, there are two
scientifically plausible explanations for his account, namely 1) that some or all of the alleged
sexual contact actually occurred, and that Mr. Doe was in fact able to remember the abuse
prior to 2014, despite his claim to the contrary; or 2) that the alleged sexual contact did not in
fact occur, and that the reason Mr. Doe was unable to remember it is that it did not exist to be
remembered in the first place.

Each of these two explanations, in turn, logically divides into two subcategories. The
first two of these are that: 1a) some or all of the sexual contact actually occurred, and Mr. Doe
knows that he has always been able to remember it, but is deliberately feigning that he had
amnesia; or 1b) some or all of the sexual contact occurred, but Mr. Doe genuinely believes
(albeit erroneously) that he was unable to remember it. The second two subcategories are that:
2a) the alleged sexual contact did not in fact occur, and Mr. Doe knows this, but is intentionally
fabricating the story; or 2b) the alleged sexual contact did not in fact occur, but Mr. Doe has
unintentionally developed false memories for these events, and now believes (albeit
erroneously) that they actually happened. In many instances where an individual is alleging
“repressed memory,” the actual case may be a combination of the above four possibilities.
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Let me elaborate further with regard to explanation 1b. Even assuming, for purposes of
discussion, that one could prove that the abuse happened exactly as described, one still also
has the burden to prove that Mr. Doe was unable to remember the abuse. In this case,
however, from the records | have reviewed, there appears to be no independent or objective
evidence that Mr. Doe actually experienced amnesia relating to the putative abuse. Rather,
there is only his personal statement that he could not remember it. However, research has
shown that such statements are not trustworthy, because individuals may genuinely believe
that they had forgotten an event for a long period of time, even though it can be proven that
they were in fact able to remember the event during that period of alleged amnesia. This type
of error has been called the “forgot-it-all-along” effect (Schooler, Bendiksen, & Ambadar, 1997).

Many studies have demonstrated this phenomenon of forgetting of prior remembering
under laboratory conditions. For example, Geraerts and colleagues (Geraerts et al., 2006)
recruited study participants who reported a history of sexual abuse, some of whom claimed to
have always remembered the abuse and others of whom claimed that they had forgotten, and
subsequently “recovered” memories of the abuse. The investigators also recruited a third group
of participants reporting no history of abuse. In one experiment, the investigators presented
subjects from all three groups with a memory task involving words (“visit 1”). Following the
presentation, the subjects returned for two further visits at which they received two successive
cue-recall tests of their memory for the words (visits 2 and 3). The investigators found that at
the time of visit 3 (the second round of cue-recall testing), subjects often forgot that they had
remembered a given item at the time visit 2 (the first round of cue-recall testing); in other
words, they forgot that they had previously been able to remember the item. Interestingly,
these errors — forgetting of prior remembering — were more frequent in the participants who
claimed to have forgotten and subsequently “recovered” memories of childhood sexual abuse,
as compared to the group of participants who had always remembered sexual abuse and as
compared to the group who reported no history of sexual abuse. These findings suggest that
individuals claiming to have recovered previously forgotten memories of childhood sexual
abuse were more prone to the “forgot-it-all-along” effect.

Geraerts and colleagues then considered a possible criticism of their findings, namely
that underestimating one’s previous remembering of neutral words might not necessarily
indicate a tendency to underestimate prior remembering of autobiographical events such as
sexual abuse. Therefore, in a second experiment, the investigators again recruited the same
three types of participants: those reporting continuous memories of childhood sexual abuse,
those reporting that they had forgotten and subsequently “recovered” memories of sexual
abuse, and participants reporting no history of sexual abuse. Participants in all groups were
then asked at visit 1 to recall various childhood events that they had experienced.
Subsequently, the participants were reevaluated regarding their recall of these childhood
events after two months at visit 2 and after a further two months at visit 3. As in the previous
experiment involving words, participants often failed at visit 3 to recall that they had
successfully remembered a given autobiographical event at visit 2. Once again, these errors of
underestimating prior remembering were more common in the group reporting a history of
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“recovered” memories of childhood sexual abuse as opposed to the group reporting continuous
memories of abuse and the group reporting no history of abuse. The investigators concluded
that individuals claiming to have “recovered” previously forgotten memories of childhood
sexual abuse were likely more vulnerable to “forgot-it-all-along” errors than other individuals.
These and other reports (Arnold & Lindsay, 2002; Padilla-Walker & Poole, 2002; Raymaekers,
Peters, Smeets, Abidi, & Merckelbach, 2011) demonstrate that one should not accept at face
value an individual’s self-report that he or she had been unable to remember an event at an
earlier point in time.

The above discussion represents only an example of an analysis of one of the four
possibilities under consideration. It is beyond the scope of my report to attempt to discriminate
among these possibilities in detail in Mr. Doe’s case. However, it is my opinion, to a reasonable
degree of scientific and medical certainty, that one or a combination of these four possible
explanations (rather than “repressed memory”) accounts for Mr. Doe’s claims regarding his
memory for the events in question. In other words, regardless of which of these possibilities
(alone or in combination) is true, Mr. Doe did not “repress” and subsequently “recover”
“memories” of the alleged sexual abuse by Mr. Brooks and Mr. Harnett.

In summary, the scientific literature has shown that traumatic events are strongly
memorable. Nevertheless, some have claimed that it is possible to “repress” the memory of a
traumatic event, such that the individual becomes unable to remember the event afterwards.
However, this theory of “repressed memory” is not scientifically valid. It is not generally
accepted in the relevant scientific community; it has never been demonstrated to occur in a
methodologically sound peer-reviewed published study; and it is not subject to any
ascertainable error rate. Therefore, if an individual claims to have “repressed” the memory of a
traumatic event, it follows that either 1) the event occurred and the individual was actually able
to remember it, despite his or her claim to the contrary, or 2) the event did not occur and the
“memory” represents either a fabricated or a false memory, despite his or her claim to the
contrary.

Respectfully submitted,

James |. Hudson, M.D., Sc.D.
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Appendix A

ANALYSIS OF THE SCIENTIFIC VALIDITY AND ACCEPTANCE
OF “REPRESSED MEMORY” THEORY

I. Introduction and Definition of the Term "Repressed Memory"

To begin with, | note that this analysis constitutes a summary (together with numerous
updates) of a recently published chapter that | have co-authored in a volume published by West
Group, summarizing the scientific status of the hypothesis of “repressed memory,” (H. G. Pope
& Hudson, 2012) (hereinafter referred to as the “Pope-Hudson 2012 Chapter”). This chapter is
provided as a supplement to th is analysis. This analysis also contains additional scientific
material that has appeared in the interval since the publication of the 2012 Chapter.

In order to address the scientific status of the “repressed memory” hypothesis, it is first
necessary to define our terms.

When | use the term “repressed memory” or “repression” in the following analysis, | am
referring to the hypothesis that an individual could develop amnesia for an entire traumatic
event, such that the person was unable to remember the event for a prolonged interval
afterwards. In addition, the hypothesis of “repressed memory” allows that at some later date,
an individual would be able to “recover” the previously “repressed” memory of a traumatic
event, even though that individual had previously been unable to remember that traumatic
event during the interval prior to the memory “recovery.”

These terms — “repressed” and “recovered” memory — have generally been defined in
forensic settings throughout the United States in the same manner that | have just defined them
above. In a typical forensic case, an individual experiences a traumatic event, such as childhood
sexual abuse at, say, age 13, and then claims to have lost all conscious access to this memory
starting at some point after the abuse occurred. The individual typically claims that he or she
was able to remember other events from this period of life (e.g., going to school, other
activities as a teenager, etc.), but claims that he or she was unable to remember the childhood
sexual abuse for a prolonged period until the “recovering” this memory many years or decades
later. For example, the individual might claim to have “recovered” the memory at age 35, and
might seek to toll a statute of limitations by claiming that he or she was unable to remember
the sexual abuse prior to that time, and hence was unable to discover the injury until age 35.

Note that “repressed memory” must not be confused with ordinary forgetfulness, or with
simply finding the memory so distressing that the individual did not want to think about it.
Mere forgetfulness or mere avoidance of a memory would clearly not be sufficient to toll the
statute of limitations in my example above, because the individual must establish that he or she
was unable to discover the episode of sexual abuse because he or she was unable to remember
it. Clearly, if one could toll a statute of limitations purely on the grounds of simple
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forgetfulness, then the concept of a statute of limitations would effectively cease to exist.
Therefore, setting aside any semantic considerations about what psychological professionals
may mean by the term “repressed memory,” the fact remains that for forensic purposes, the
term “repressed memory” must indicate specifically that an individual was literally unable to
remember an event.

It follows that the term “repressed memory” does not refer to cases where an individual
had simply not recalled a given event for a long period of time, but would have been perfectly
capable of recalling the event if specifically asked about it. For example, most people, if asked,
can recall events from when they were in elementary school, and can probably also recall
various details from a particular class — perhaps even a traumatic event in which they were
scolded by a teacher or embarrassed in front of their classmates. They may not have thought
about these events in years, but this does not represent “repressed memory,” as it must be
defined for forensic purposes, because these individuals were still able to remember the
events.

Finally, it is useful to clarify what is meant by “unable to remember.” In the example in
above, the claim of “repressed memory” would imply that someone could have approached our
hypothetical plaintiff prior to the time of his memory “recovery” at age 35 and asked him, “do
you remember, when you were 13 years old, that [defendant] performed [a sexual act] with
you?” Under the hypothesis of “repressed memory,” our plaintiff would reply in complete
honesty, “no, | have no memory of any such thing.” However, after the plaintiff's putative
“recovery” of the formerly “repressed” memory at age 35, he then would be able to report that
he could in fact remember these events for which he formerly had amnesia.

Il. There are Many Scientifically Recognized Forms of Forgetfulness or Apparent
Forgetfulness, and These Must Not be Confused with “Repressed Memory”

Ordinary forgetfulness: Having now defined the term “repressed memory,” it is important
to be certain that this term is not confused with other, scientifically accepted, forms of
forgetfulness or amnesia. First, as already explained above, “repressed memory” must not be
confused with simple ordinary forgetfulness, as illustrated by our example above of memories
of being in grammar school. Such memories are not “repressed,” because the individual would
be able to recall them specifically asked. Similarly, it is commonplace that one may simply
develop a better understanding of an event at a later time point after it happened. For
example, one might be touched inappropriately as a child, but not recognize this event as
sexual abuse because one was too young to understand what was happening. Then, as an adult,
one might be reminded of the event, reflect upon it from the vantage point of an adult, and
recognize that it was in fact an episode of sexual abuse. But again, this scenario does not
represent a “recovery” of a “repressed memory,” because the individual was always able to
remember the event, even though they did not fully understand its significance at the time that
it happened.
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Ordinary forgetfulness misconstrued as “repressed memory”: It should also be noted that
individuals may believe that they were unable to remember a traumatic event during some
earlier period of life, even though in fact they were perfectly able to remember that event.
Indeed, both individual published case reports and subsequent scientific studies have shown
that individuals may often forget that they were able to remember an event. | will discuss this
research in greater detail below. And even more detailed discussion of these studies is supplied
in section § 20:10, Part 1 of the Pope-Hudson 2012 Chapter.

Thus, it is important to realize that it is insufficient for individuals to merely believe or
claim that they were unable to remember a traumatic event, since such claims have been
demonstrated to be very fallible.

Amnesia due to biological causes: The hypothesized phenomenon of “repressed memory”
likewise should not be confused with amnesia due to biological causes, such as the amnesia
that might occur as a result of a head injury in a car accident, or following an epileptic seizure,
or as a result of a “blackout” attributable to drug or alcohol intoxication. In one respect, these
types of biological amnesia are somewhat similar to “repressed memory,” in that the individual
is unable to remember a block of time. However, in contrast to the notion of “repressed
memory,” the individual with biological amnesia is never able to recover the memory because a
biological insult to the brain has prevented the memory from being encoded in the brain at the
time. In other words, stated colloquially, the memory is never laid down on the brain’s “hard
drive” in the first place, and thus by definition cannot later be recovered. Moreover, biological
amnesia also differs from “repressed memory” in that “repressed memory” presumably applies
to a traumatic event, whereas biological amnesia would affect memory for all events, good and
bad, in a given time interval, regardless of whether they were traumatic or not.

Early childhood amnesia: Another form of amnesia due to biological causes is the amnesia
that we all experience for events that occurred in the first years of early childhood. Once again,
amnesia for events occurring at ages 1 or 2 does not represent “repressed memory,” because it
is simply attributable to the biological immaturity of the developing brain, and thus has a simple
neurological origin, rather than being a response to a traumatic experience. Like other forms of
biological amnesia, memories of very early childhood cannot be recovered, because the
immature brain was not sufficiently developed to encode them in the first place. Also like other
forms of biological amnesia, early childhood amnesia affects memory for all events, good or
bad, regardless of whether they were traumatic or not. Indeed, many people will report that
their earliest childhood memories involve traumatic childhood events, rather than benign
events — and this is exactly the opposite of what would be predicted by the hypothesis of
“repressed memory,” which would claim that one more frequently should have amnesia for
traumatic events than for benign events. In short, early childhood amnesia is entirely different
from, and should not be confused with, the notion of “repressed memory.”

Incomplete encoding: Likewise, “repressed memory” should not be confused with the
common phenomenon of amnesia for certain parts of a traumatic experience. For example, if
one is threatened with a gun, one may remember vividly what the gun looked like, but may not
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be able to remember the assailant's face, because all of one’s attention was focused on the
threat of the gun. This is not “repressed memory,” but a normal phenomenon known as
“incomplete encoding,” in which one focused on elements critical to their survival (i.e., the
threat to their life posed by the gun) while ignoring less critical aspects of the situation (the
assailant's facial appearance). By contrast, the theory of “repressed memory” would postulate
that it would be possible for someone to develop amnesia for the entire traumatic experience
of being threatened with a gun.

Generalized amnesia: In rare cases, individuals are seen who develop global amnesia for
their entire identities, or for an entire block of decades of time. In a typical case of such global
amnesia, an individual may be brought to an emergency department with no knowledge of his
or her name, address, occupation, or any other identifying features. In other cases, the
individual may still retain the memory of some autobiographical information, but may lack all
memory of events that happened over, say, the last 14 years. In some of these rare cases of
generalized amnesia, it is possible to identify a neurological lesion in the brain that has caused
the phenomenon, but sometimes cases of generalized amnesia are observed where it is not
possible to identify a specific neurological etiology. Such cases are sometimes called, by default,
“psychogenic amnesia,” because there is no documented neurological cause. However, it
should be recognized that the absence of a recognizable neurological lesion provides no
evidence that the amnesia was caused purely by some psychological problem. Moreover,
generalized amnesia is different from “repressed memory” for a traumatic event in any case, in
that the individual experiences amnesia for an entire block of time or even a lifetime of
information, encompassing events both good and bad, traumatic and nontraumatic, rather than
selective or systematized amnesia for a particular traumatic experience.

Feigned amnesia: There are also scientific reports of individuals who may feign amnesia
even though they are actually able to remember. Such cases clearly do not represent
“repressed memory,” in that the “repressed memory” hypothesis presumes that the
individual’s amnesia is genuine rather than feigned. Feigned amnesia may be apparently
intentional (e.g., a murderer who claims to have amnesia for his act of murder, but later admits
to having been able to remember his actions). Alternatively, feigned amnesia may be seemingly
unintentional, as in the case of so-called “pseudoneurological” or “functional” amnesia, where
the amnesia may occur in conjunction with other apparently feigned symptoms, such as
pseudoseizures or pseudoanesthesia.

It is of relevance that the international standard for psychiatric diagnosis, the
International Classification of Diseases, has acknowledged that pseudoneurological “amnesia”
represents a legitimate diagnosis. The International Classification of Diseases, 10th Edition,
(ICD-10) classifies “dissociative amnesia” under the heading of “F44—dissociative (conversion)
disorders,” along with “dissociative convulsions,” “dissociative anesthesia and sensory loss,”
and other pseudoneurological symptoms. In this instance, ICD-10 is using the term “dissociative
amnesia” in the context of disorders that have no genuine biological basis in the brain. Thus,
ICD-10 is indicating that “dissociative amnesia,” (the category that would be most closely
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related to “repressed memory”) is effectively a feigned symptom, such that its relationship to
true amnesia is similar to the relationship of pseudoseizures to true seizures.

For a more detailed discussion of feigned amnesia, please see § 20:14 in the Pope-Hudson
2012 Chapter.

Deliberate nondisclosure: Many scientific studies have documented that individuals will
often simply choose not to disclose sensitive information that they actually remember perfectly
well. Such nondisclosure is particularly common when individuals are asked about sensitive
topics such as alcohol or drug use, history of legal infractions or incarceration, or HIV status. It
would of course be naive to mistakenly diagnose such deliberate nondisclosure as “repressed
memory,” because in fact such individuals are perfectly capable of remembering the events,
but have simply chosen to withhold the information.

Summary: In summary, there are many forms of forgetfulness, amnesia, or seeming
amnesia that are well recognized by scientists, and that are abundantly documented in the
scientific literature. These include 1) ordinary forgetfulness; 2) biological amnesia; 3)
incomplete encoding for part of a traumatic event; 4) generalized amnesia; 5) feigned or
pseudoneurological amnesia; and 6) deliberate nondisclosure. It is critical that one not
confuse these well-known and scientifically accepted phenomena with the highly controversial
notion of “repressed memory,” which is not scientifically accepted. As will be shown in the
course of the remainder of my discussion below, there are no published scientific studies of
human forgetfulness or amnesia that cannot be readily explained by one or more of the above
six well-recognized phenomena. Thus there is no need to postulate the existence of a novel
hypothesis, namely “repressed memory,” to explain any of the existing studies in the scientific
literature.

l1l. It is Important to Avoid Several Other Terms Currently in Use, Because They Have
Ambiguous Meanings and Hence are Potentially Misleading

“Dissociation”: There are a number of other terms that sometimes appear in both forensic
and scientific documents, but which unfortunately have no agreed-upon meaning, and hence
may be seriously misleading as a result of their ambiguity. One of these terms is “dissociation.”
The term “dissociation” has been used in the scientific literature to describe a wide range of
very different phenomena. For example, when one is intensely focused on a task, one may fail
to pay attention to surrounding events or to the exact passage of time, and this phenomenon is
sometimes called “dissociation.” Alternatively, in situations involving severe anxiety, one may
feel that everything going on around oneself is unreal or as if “in a dream.” This common
phenomenon, which is technically called “depersonalization” or “derealization” in psychiatry, is
also often labeled as a form of “dissociation.” The ambiguity of the term “dissociation”
becomes even more evident when one looks at the widely used Dissociative Experiences Scale,
which contains 28 individual items presumed to be features of “dissociation.” These items
include such ordinary phenomena as becoming so absorbed in watching television that one
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becomes unaware of events going on around oneself, or staring off into space and not being
aware of the passage of time, or talking aloud oneself. But also included among these items is
the phenomenon of having auditory hallucinations (people who “hear voices inside their head
that tell them to do things or comment on things that they are doing”). Thus, the term
“dissociation” has become so broad and so ambiguous that it can be used to describe
everything from ordinary distractibility to full-scale hallucinations. Indeed, one major research
group with expertise in this area conducted a study on the features of “dissociation” and
concluded that the term as a “misnomer.” This study (Briere, Weathers, & Runtz, 2005) is
discussed and cited in the Pope-Hudson 2012 Chapter, section § 20:16, Part 1.

Widespread use of the term “dissociation” provides no evidence that scientists accept
“repressed memory”: Since the term “dissociation” is so broad and has such a wide range of
meetings, it is not surprising to see that this term frequently appears in scientific papers.
However, the frequent use of this term does not provide any evidence that scientists accept
“repressed memory,” since the term “dissociation” covers a wide range of different
phenomena, many of which have nothing to do with the hypothesis of “repressed memory” at
all.

“Dissociative amnesia”: An even more misleading term, with similar ambiguity of
meaning, is the term “dissociative amnesia.” In the past, many writers have used this term as
though it were synonymous with “repressed memory,” —and even | have used term in prior
publications in earlier years as though it were synonymous with “repressed memory” (e.g., (H.
G. Pope, Poliakoff, Parker, Boynes, & Hudson, 2007a). However, it has become obvious in
recent years that numerous peer-reviewed scientific papers are using the term “dissociative
amnesia” to refer to phenomena entirely different from “repressed memory,” such as
incomplete encoding, generalized amnesia, and even pseudoneurological amnesia — terms that
| have just discussed above. For a detailed presentation of the ambiguity of the term,
“dissociative amnesia,” together with citations to specific scientific articles that use this term in
entirely different ways, please see the Pope-Hudson 2012 Chapter, section § 20:16, part 2.

Use of the term “dissociative amnesia” provides no evidence that scientists accept
“repressed memory”: Since the term “dissociative amnesia” has so many different meanings, it
should be avoided in forensic settings because of its potential ambiguity. As just mentioned, the
term “dissociative amnesia” has now come to embrace various phenomena that are
scientifically accepted (e.g., incomplete encoding, generalized amnesia, and pseudoneurological
amnesia) together with another phenomenon that is highly controversial and not scientifically
accepted, namely “repressed memory.” Therefore, recent articles using the term “dissociative
amnesia” provide no evidence that scientists accept one particularly dubious subcategory of
“dissociative amnesia,” namely “repressed memory.” | will discuss these recent articles in a
subsequent section of this report.

“Traumatic amnesia”: The term “traumatic amnesia” is also sometimes used as if it were
synonymous “repressed memory,” but should also be avoided because of its potential
ambiguity. In particular, the term “traumatic amnesia” is also widely used in neurology to refer
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to amnesia caused by biological trauma such as a head injury. Thus, | will avoid the term
“traumatic amnesia” in the following discussion as well.

“Psychogenic amnesia”: As already mentioned above, the phenomenon of global amnesia,
wherein individuals may forget their entire identities, or entire decades of time, is sometimes
referred to as “psychogenic amnesia” by default in instances where no clear neurological
etiology can be demonstrated. However, as also noted above, there is no methodologically
sound evidence that such amnesia is in fact caused by psychological factors, simply because
investigators have failed to identify a specific neurological lesion in certain cases. In any case,
the term “psychogenic amnesia” should not be confused with “repressed memory,” because
“psychogenic amnesia” can refer to generalized amnesia for an individual's entire history or
entire identity, rather than for a particular traumatic event. Thus, the term “psychogenic
amnesia” must also be avoided because of ambiguity.

“Recovered memory”: Some individuals use the term “recovered memory” to refer to
memories that have allegedly been “recovered” after a prior period of “repression.” However,
the term “recovered memory” is also widely and commonly used to refer to the more ordinary
phenomenon of recalling something after an interval of ordinary forgetfulness. Therefore, the
term “recovered memory” should also be avoided because of its potential ambiguity.
Specifically, all scientists recognize that individuals can experience an ordinary “recovered
memory” for something that has been forgotten for a while, but this does not imply that
scientists accept that individuals could “recover” a memory for something that had been
“repressed” —i.e., that the individual had previously been completely unable to remember.

IV. Studies of Brain Mechanisms Provide No Evidence of the Existence of “Repressed
Memory”

It should also be recognized that various mechanisms have been proposed to explain how
“repressed memory” might hypothetically occur —i.e., how the brain might hypothetically be
able to develop amnesia for a seemingly unforgettable traumatic event. Such studies include
both human and animal studies involving cellular biology, neuroimaging of the brain, and other
such scientific methods. But once again, the putative psychological or neuropsychological
mechanism by which “repressed memory” might hypothetically occur in the brain is irrelevant
to the question of whether or not the hypothesis of “repressed memory” is scientifically
accepted in the first place. In other words, speculations about how the brain might
hypothetically “repress” a memory do not tell us whether real people actually can “repress” a
memory.

To illustrate the above logic with an analogy, consider the observation that animals with
larger brains are generally more intelligent than animals with smaller brains: dogs are more
intelligent than sparrows, and people are more intelligent than dogs. Consider also the
abundant evidence that on average, men have larger brains than women. Combining these two
observations, one might speculate that men are smarter than women. But such speculation
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would be valueless, or even worse than valueless; to assess the question of relative intelligence,
one would need to test actual men and actual women.

By analogy, in our present discussion of the notion of “repressed memory,” we must not
be distracted by speculations about possible mechanisms whereby “repressed memory” could
hypothetically occur. Instead, we must focus on the question of whether “repressed memory”
actually does occur — and as will be shown, there are no methodologically sound scientific
studies that have ever shown that this phenomenon actually occurs in real human beings.

V. The Theory of “Repressed Memory” is Not Generally Accepted in the Relevant Scientific
Community

Having now carefully defined our terms in sections I-1ll above, | will now demonstrate that
the hypothesis of “repressed memory” does not even remotely approach the threshold of
having achieved general scientific acceptance. | will also demonstrate that the hypothesis of
“repressed memory” has never been documented to exist in any methodologically sound peer-
reviewed scientific studies. Finally, | will demonstrate that even if one were to examine studies
that purport to demonstrate "repressed memory" (or that have been misinterpreted as
evidence of “repressed memory”), these studies exhibit no demonstrable error rate.

A. There is large literature of recent peer-reviewed scientific studies in prestigious journals,
together with major chapters and books published by internationally recognized scientists,
which have repeatedly questioned the validity of “repressed” and “recovered” memory.

Over the last 25 years, numerous peer-reviewed articles have appeared in major scientific
publications, questioning the validity of the hypotheses of "repressed” and/or “recovered"
memory (e.g. (Berntsen & Rubin, 2014; Boakes, 1995; Bonanno, 2006; Bonanno et al., 2002;
Brandon, Boakes, Glaser, & Green, 1998; Brown, Nicholson, Aybek, Kanaan, & David, 2014;
Campbell, 1995; Epstein & Bottoms, 2002; Frankel, 1993, 1995; Geraerts et al., 2006; Giger,
Merten, & Merckelbach, 2012; Goodman et al., 2003; Hayne, Gary, & Loftus, 2006; Holmes,
1990; Huntjens, Verschuere, & McNally, 2012; Kihlstrom, 1997, 2002, 2004; Lief, 2003; Lindsay,
Hagen, Read, Wade, & Garry, 2004; Lindsay & Read, 1995; E. Loftus, 1993; E. F. Loftus & Dauvis,
2006; E.F. Loftus & Pickrell, 1995; Lynn et al., 2014; Lynn, Lock, Loftus, Krackow, & Lilienfeld,
2003; McElroy & Keck, 1995; McHugh, 1995, 2008; R. McNally, 2003; R. J. McNally, 2007; R. J.
McNally & Geraerts, 2009; Merskey, 1996; Ofshe & Singer, 1994; Paris, 1996; Patihis, Ho,
Tingen, Lilienfeld, & Loftus, 2014; Patihis, Lilienfeld, Ho, & Loftus, 2014; Piper, 1997; Piper,
Lillevik, & Kritzner, 2008; Piper, Pope, & Borowiecki, 2000; H. Pope & Hudson, 1995; H. G. Pope,
Jr., Hudson, Bodkin, & Oliva, 1998; Rofé, 2008; Schacter & Curran, 1995) These include peer-
reviewed articles in many of the world's most prestigious medical and psychiatric journals, such
as the New England Journal of Medicine, the Lancet, the American Journal of Psychiatry, and
many others.
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Prestigious scientists in these major publications have referred to "repressed memory" as
“a piece of psychiatric folklore,” (R. McNally, 2003) a “fairy tale belief,” (Hayne et al., 2006) and
the “clinician’s cold fusion" (Bonanno, 2006).

In the face of these publications and commentaries, it would be impossible to assert that
there is any “general acceptance” of the “repressed memory” hypothesis in the relevant
scientific community; in fact, there is widespread and vociferous skepticism.

As a scientist and psychiatrist who is educated and trained in the scientific method, who
participates in designing studies and carrying out research for testing hypotheses, and who is
readily familiar with the threshold of required agreement in the scientific community before a
particular phenomenon is considered “generally accepted,” | state here that the “repressed
memory” hypothesis has not even remotely achieved “general acceptance” in the relevant
scientific community.

Indeed, as my colleagues and | have also noted in a recent publication (H. G. Pope, Barry,
Bodkin, & Hudson, 2006), scientific studies of “repressed memory” rose to a sharp peak in the
1990’s, and then rapidly waned, with a large portion of recent papers expressing skepticism of
“repressed” and/or “recovered” memory. | will discuss this survey, together with subsequent
analyses looking at the number of scientific studies regarding "repressed memory" published
over the last several decades, in greater detail below.

B. Even if the “relevant scientific community” were narrowed down from the overall scientific
literature to actual psychiatrists, the evidence demonstrates that there is still no “general
acceptance” of the “repressed memory” hypothesis.

In my opinion, to a reasonable medical certainty, the material cited above in section A
alone clearly demonstrates that there is no general scientific acceptance of “repressed
memory.” However, even if one were to assume that the writers of the above publications
could somehow be dismissed or ignored, perhaps by alleging that they are not truly members
of the “relevant scientific community,” and arguing that the real “relevant scientific
community” is instead represented by the opinions of actual psychiatrists, rather than by
scientific publications, the evidence still shows that there is no general acceptance of
“repressed memory.”

Specifically, in a study published in the prestigious peer-reviewed American Journal of
Psychiatry (H. G. Pope, Jr., Oliva, Hudson, Bodkin, & Gruber, 1999), we surveyed 301 board-
certified psychiatrists and asked them if they felt that “dissociative amnesia” should be included
without reservations in the American Psychiatric Association’s diagnostic manual, DSM-IV. Only
35% of the psychiatrists responded that “dissociative amnesia” should be included without
reservations, with 48% feeling that it should be included only with reservations (for example as
a “proposed” diagnosis in the Appendix), 9% feeling that it should not be included at all, and 9%
having no opinion.
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This finding is particularly striking when it is remembered that the term “dissociative
amnesia”_embraces several phenomena that are widely accepted by scientists (e.g., incomplete
encoding and generalized amnesia) in addition to embracing “repressed memory,” as noted
above. Therefore, one might assume that some psychiatrists responding to our study, even if
they were highly skeptical of “repressed memory” per se, would still endorse the broader term
“dissociative amnesia,” because the term is sometimes used to describe legitimate and
accepted phenomena. In light of this consideration, it becomes even more striking that only
35% of psychiatrists endorsed inclusion of this term without reservations. These data provide
objective quantitative evidence that there is no consensus among board-certified psychiatrists
about the validity of “repressed memory.”

We have also published a similar survey of Canadian psychiatrists (Lalonde, Hudson,
Gigante, & Pope, 2001), showing that these individuals displayed even greater skepticism about
the validity of “dissociative amnesia” —and, by extension, greater skepticism about particularly
controversial subcategory of “repressed memory” —than their American counterparts.

There are no subsequent studies using similar methodology that show an opposite
finding; in other words, in more than 15 years since the appearance of my study there have
been no quantitative surveys suggesting that there is a consensus among psychiatrists or
psychologists on the validity of “repressed memory.”

It is important to note that some proponents of “repressed memory” have attempted to
favorably interpret surveys by arguing that a substantial majority of practicing clinicians feel
that “repressed memory” is either valid or at least “possibly” valid. There are two major
fallacies to this argument. First, practicing clinicians are not the “relevant scientific community,”
since clinicians may or may not have sufficient scientific training to be able to evaluate the
merits of a theory such as “repressed memory.” Indeed, in many states of the United States,
individuals can hold themselves out as “therapists” with very little academic training. The
informal observations of such therapists may be useful in generating hypotheses, but they are
not properly utilized for testing hypotheses. For these reasons, as | have noted above, articles in
the peer-reviewed scientific literature represent the true gauge of the opinions of the relevant
scientific community.

Second, even if one were to assume that all clinicians were somehow legitimate scientists,
it is not appropriate to pool responses of “possibly” valid with responses of “valid.” For
example, many scientists would agree that there is “possibly” some form of life on Mars, at
least on a bacterial level. A search for evidence of such life on Mars is currently underway. But
the fact that many scientists think that this is “possible” does not mean that it is generally
accepted in the relevant scientific community that there actually is life on Mars.
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C. Consensus statements by various medical and psychiatric organizations indicate no general
scientific acceptance of “repressed memory.”

Over the years, various professional organizations, such as the American Psychiatric
Association, American Psychological Association, American Medical Association, and the British
Royal College of Psychiatrists have issued policy or consensus statements bearing on the issue
of “repressed memory” (American Medical Association, 1994; American Psychiatric Association,
2000; American Psychological Association Working Group on Investigation of Memories of
Childhood Abuse, 1998; Royal College of Psychiatrists, 1997). All of these statements note the
controversy surrounding the issue of “repressed” and “recovered” memory — showing, once
again, that there is no consensus in the scientific community about the validity of these entities.
The statements all strongly caution about accepting “recovered” memories at face value, and
all acknowledge that false memories of sexual abuse or other traumas can occur.

One must not be misled by the fact that none of the consensus statements flatly states
that “repressed memory” is invalid. This fact in no way implies that "repressed memory" is
generally accepted. Specifically, it is entirely contrary to the advancement of science and the
scientific method to assume a priori that a hypothesized phenomenon is valid until it is proven
invalid. Rather it is the burden of those proposing a given hypothesis, such as the hypothesis of
“repressed memory," to show that the relevant scientific community considers it to be valid.

Stated differently, it is not my scientific burden to show that “repressed memory” has
been rejected by a substantial majority of the scientific community, because this approach
would fallaciously assume that the hypothesis of “repressed memory” is automatically valid at
the outset. Instead it is the burden of “repressed memory” advocates to produce evidence that
the hypothesis of “repressed memory" has come to be accepted by a substantial majority of the
scientific community. There is nothing in any of the position statements, with their many
precautions, to support the latter; the only statement that arguably comes close is the
American Psychiatric Association statement in 1993 of the possibility that “...these coping
mechanisms result in a lack of conscious awareness of the abuse for varying periods of time.”
But by 2000, this statement no longer exists, and has been changed to “In the presence of
severe or prolonged stress, people may suffer an impairment of the retention, recall and
accuracy of the memories.”

In reviewing these position papers, it is also important not to be misled by statements to
the effect that events such as sexual abuse can be “forgotten” for long periods of time and later
remembered. As | have already cautioned above, mere forgetting does not equal “repressed
memory.” To qualify for "repressed memory,” one would have to be unable to remember an
ent