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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 

IN THE COURT OF COMMON PLEAS 

  

John Doe, 

    Plaintiff, 

v. 

Bishop of Charleston, a Corporation Sole and 
The Bishop of the diocese of Charleston, in 
his official capacity, 

    Defendants. 

Civil Action No.:  2018-CP- 10-03929 

 
MOTION TO QUASH DEPOSITION 

SUBPOENA BY NON-PARTY 
ELIZABETH HARTNETT DIAMOND 

 
 Now comes Non-party Elizabeth Harnett Diamond (“Ms. Diamond”), by and through 

counsel, pursuant to Rule 45(c) SCRCP, and hereby files this Motion to Quash (the “Motion”) and 

requests that this Court quash the subpoena for her deposition, which is scheduled for Monday 

November 18, 2019 at 1:30 pm.  In support of this Motion, Ms. Diamond presents the following. 

1. On November 4, 2019, Plaintiff issued a subpoena and noticed the deposition of Ms. 

Diamond.  Exhibit A.   

2. Ms. Diamond is not a party to the lawsuit and had no involvement with the allegations of 

sexual abuse raised against her deceased brother in the lawsuit. 

3. On November 14, 2019, Ms. Diamond received a medical note from her treating 

physician’s office, stating that she suffers from atrial fibrillation and requesting that she not be 

involved in “any legal situations until her atrial fibrillation is under control.”  Exhibit B. 

4. On the afternoon of November 14, 2019, Ms. Diamond’s counsel contacted Plaintiff’s 

counsel to inform him that Ms. Diamond is unable to attend her deposition for the aforementioned 

medical reasons.   

5. Ms. Diamond’s counsel requested that Plaintiff’s counsel withdraw the subpoena and 

consider not deposing the witness at all because of her medical condition and because she has no 

information remotely relevant to the lawsuit. 
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6. Ms. Diamond’s counsel immediately provided a copy of the letter from her treating 

physician’s office. 

7. On November 15, 2019, the Parties exchanged email communications regarding the 

deposition.  Ms. Diamond’s counsel again requested that the deposition be canceled and suggested 

that Plaintiff’s counsel conduct the deposition upon written questions, pursuant to Rule 31 SCRCP, 

as an alternative.   

8. Plaintiff’s counsel ultimately refused to cancel the deposition and now threatens to conduct 

extensive discovery on Ms. Diamond’s medical condition (requesting medical records and 

depositions of her treating physicians) if she does not present for her deposition, as scheduled.   

9. Plaintiff’s counsel has never articulated a reason why this deposition is time-sensitive or 

must be conducted next week.  

10. Simply stated, Ms. Diamond is not medically fit for a deposition, and to force her to attend 

a deposition in her current medical state would impose an unreasonable and unfair burden on a 

third-party witness.  

11. Counsel for Ms. Diamond hereby certifies that he conferred with Plaintiff’s counsel in a 

good faith effort to avoid the filing of this Motion. 

For the above-stated reasons and pursuant to Rule 45(c) SCRCP, Ms. Diamond hereby 

moves to quash the subpoena and for the issuance of a protective order providing protection from 

any future attempts to compel her deposition until such time that her treating physician provides 

medical clearance. 

Furthermore, Ms. Diamond seeks an order requiring Plaintiff to reimburse her for the time 

and expense incurred with the filing of this Motion. 
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 Respectfully submitted, 

 
s/Robert E. Sumner, IV     
Robert E. Sumner, IV (SC Bar #71728) 
Butler Snow, LLP 
25 Calhoun Street, Suite 250 
Charleston, SC  29401 
Telephone:  843/277-3700 
Email: robert.sumner@butlersnow.com   
 
Counsel for Non-party  
Elizabeth Hartnett Diamond 
 
November 15, 2019 
Charleston, SC  

 
 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 N

ov 15 3:04 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
1003929

ROA001029



 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 
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EXHIBIT B 
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 TPGL 9889481v1 

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

 ) 

COUNTY OF CHARLESTON ) Civil Action No.:  2018-CP-10-3929 

 

 

John Doe, 

 

    Plaintiff, 

vs. 

 

Bishop of Charleston, a Corporation Sole, 

and The Bishop of the Diocese of Charleston, 

in his official capacity, 

 

    Defendants. 

 

NOTICE OF FILING SUPPLEMENTAL / 

REPLY AFFIDAVITS IN SUPPORT 

THE DIOCESE’S MOTIONS 

FOR SUMMARY JUDGMENT 

 

 Pursuant to Rule 6(d), Defendants Bishop of Charleston, a Corporation Sole, and the 

incorrectly named party “the Bishop of the Diocese of Charleston, in his official capacity,” 

(hereinafter collectively “the Diocese”) submit the attached supplemental or reply affidavits in 

support of the Motions for Summary Judgment regarding Plaintiff’s Amended Complaint and 

causes of action. 

 1. Affidavit of Dr. Elizabeth Loftus 

 2. Affidavit of Dr. James Hudson 

 3. Affidavit of Dr. Janine Shelby 

 4. Affidavit of Dr. Monica Applewhite 

 

  

 

  

  
    TURNER, PADGET, GRAHAM & LANEY, P.A. 

 

 s/Richard S. Dukes, Jr.    

Richard S. Dukes, Jr. (SC Bar No.:  16563) 

40 Calhoun Street, Suite 200 (29401) 

Post Office Box 22129 

Charleston, South Carolina 29413-2129 

Telephone:  843-576-2810 

Facsimile:  843-577-1646 

Email: rdukes@turnerpadget.com 
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 TPGL 9889481v1 

Alan G. Jones, (SC Bar No.: 100141) 

200 E. Broad Street, Suite 250 

Post Office Box 1509 

Greenville, South Carolina 29602   

Telephone:  864-552-4626 

Facsimile:  864-282-5989 

Email: agjones@turnerpadget.com 

December 10, 2019    ATTORNEYS FOR DEFENDANTS 
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Re: John Doe v. The Bishop of Charleston, et al. 

 
EXPERT REPORT 

James I. Hudson, M.D., Sc.D. 
October 16, 2019 

 
I. Qualifications 
 

My name is James I. Hudson, M.D., Sc.D. I am a Professor of Psychiatry at Harvard 
Medical School and Director of the Biological Psychiatry Laboratory at McLean Hospital in 
Belmont, MA, which is Harvard's principal psychiatric teaching hospital. I am the author of more 
than 400 peer-reviewed scientific communications, including articles, chapters, reviews, 
proceedings of meetings, and books on many areas of psychiatry. In particular, I have 
researched and published widely on the diagnosis and treatment of mood disorders, anxiety 
disorders, substance abuse, and eating disorders; the effects of sexual abuse; the “repressed 
memory” controversy; methodological considerations in the design and interpretation of 
studies; and many other topics. In addition, I have taught these topics to numerous students at 
the pre-doctoral, medical-school, and post-doctoral levels at Harvard Medical School. I also 
have more than 35 years of clinical experience in treating or consulting on more than 2,000 
patients with a wide range of psychiatric disorders, including hundreds of individuals who have 
reported that they have experienced sexual abuse, and individuals reporting other traumatic 
experiences. The attached curriculum vitae provides a more detailed summary of my 
professional experience and qualifications. 

 
Over the last 30 years, I have been retained by attorneys around the United States to 

provide expert opinion in over 50 cases, including many cases involving the “repressed 
memory” controversy. In the course of my work on these cases, I have provided expert 
testimony at numerous hearings or trials in state and federal courts. These cases have involved 
civil and criminal proceedings, and I have been retained by attorneys representing both 
plaintiffs and defendants. 
 
II. Scope of Report and Materials Reviewed 

 
I was asked to consider the question of whether the plaintiff, Mr. John Doe, “repressed” 

and subsequently “recovered” the memories of the alleged sexual abuse by two teachers in the 
fall of 1970. I reviewed the following documents provided by the law firm of Turner, Padget, 
Graham & Laney: complaint; answer to complaint; plaintiff’s responses to first interrogatories; 
medical records from Dorothy Whalen, LICSW; and four deposition transcripts (John Doe; Mrs. 
John Doe; Dorothy Whalen; and Jason Flassing). 
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John Doe—Hudson Expert Report 
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III. Did Mr. Doe Have “Repressed Memories” with Subsequent “Recovered Memories”? 
 
Mr. Doe has alleged that he was sexually abused by two teachers, Hal Brooks and Chris 

Hartnett, employed by Sacred Heart School in Charleston, SC, in the fall of 1970 (at the age of 
13) [complaint, ¶12; response to interrogatories, p. 11; Mr. John Doe deposition, pp. 113-117]. 
A summary of the specifics of the allegations is as follows: 

 
“Plaintiff [Mr. Doe] was taken on a field trip by Mr. Hartnett where he was supposed to 
be going to a museum in Columbia. Instead Mr. Hartnett took him to a house party in 
Columbia where Mr. Brooks was also present. Plaintiff was given alcohol and marijuana 
and was forced into both oral and anal sex by both perpetrators. At some point Mr. 
Harnett and Mr. Brooks took the Plaintiff to a bar outside Columbia where they left him. 
Plaintiff then had to hitchhike back home to Charleston. To the best of his recollection, 
he was about 13 years old at the time. 

 
“Defendant Mr. Hartnett abused him inside a classroom at Sacred Heart School and 
behind the stage at the school hall. Mr. Hartnett also inappropriately touched him 
between the school and rectory buildings at Sacred Heart.” [Response to 
interrogatories, p. 11] 

 
At some time point after these alleged incidents of sexual abuse had occurred, Mr. Doe 

claims that he then developed loss of memory for all of the incidents [Whalen deposition, p. 
16], and alleges that “his memory was repressed” [complaint, ¶16]. He claims that this putative 
loss of memory for the incidents lasted for years until later in adulthood, until at some point he 
became able to “recover” these previously inaccessible memories. The time of this adult 
“recovery” of the memories is somewhat unclear from the materials available to me, but it 
appears that it was not later than 2016 [John Doe deposition, pp. 121-123; Whalen deposition 
pp. 16-17; response to interrogatories, p. 16]. In short, on the basis the materials available to 
me at this time, it appears that Mr. Doe is claiming to have experienced “repressed memory” 
and subsequent “recovery of memory” after an intervening period of many years of amnesia. 
However, it would appear from the records reviewed that no qualified health practitioner has 
ever made a diagnosis of “repressed memory” in Mr. Doe’s case. 
 

The term “repressed memory,” as used in forensic settings throughout the United 
States, refers to the notion that an individual could become literally unable to remember a 
traumatic event, as opposed to merely developing ordinary forgetfulness for the event. In cases 
of ordinary forgetfulness, an individual would still be able to remember the event if reminded 
about it or asked about it. By contrast, the hypothesis of “repressed memory” proposes that an 
individual could somehow expel the memory of a traumatic event from consciousness, such 
that he or she could not remember the event even if directly asked about it. However, the 
hypothesis of “repressed memory” allows that at some point, perhaps years later, the 
individual could somehow “recover” this previously inaccessible memory.  
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Note that the notion of “repressed memory” should also be distinguished from various 
other forms of amnesia, such as infantile amnesia, amnesia due to head injury or intoxication, 
and so-called “global amnesia” – a rare phenomenon in which an individual develops amnesia 
for an entire block of autobiographical information (e.g., the individual’s name, address, 
occupation, etc.), as opposed to developing amnesia only for a traumatic event.  

 
In the present case, it appears that Mr. Doe is claiming to have “repressed memory” for 

traumatic events that would seem normally unforgettable (e.g., anal sex). Mr. Doe is clearly not 
claiming simply ordinary forgetfulness. There is also no evidence that Mr. Doe’s alleged 
amnesia is attributable to other factors, such as infantile amnesia, head injury, intoxication, or 
other biological factors.  
  

Having introduced the above terminology, I have several opinions, all to a reasonable 
degree of scientific and medical certainty, regarding the theory of “repressed memory.” The 
basis for these opinions is spelled out in detail in Appendix A of this report, where I provide a 
detailed critique of the concept of “repressed memory” entitled, “Analysis of the Scientific 
Validity and Acceptance of ‘Repressed Memory’ Theory.” I summarize these opinions briefly 
here: 

 
 1) Traumatic experiences are strongly memorable. As most people know from personal 
experience, terrifying or painful experiences are vividly remembered long after they have 
happened. This impression is supported by numerous scientific studies where individuals who 
were known to have experienced a traumatic event were evaluated for psychological symptoms 
that they displayed after the event had occurred. In Appendix A, I have summarized 77 such 
studies, evaluating more than 10,000 victims of various traumas. None of the studies reported a 
case of any individual who was neurologically intact and beyond the age of early childhood who 
was unable to remember the traumatic event that he or she had experienced. 
 
 2) Nevertheless, some have claimed that it is possible for certain people to “repress” the 
memory of a traumatic event – that is, to become unable to remember the event because the 
memory is somehow excluded from consciousness. This theory is often termed the theory of 
“repressed memory.” 
 
 3) However, the theory of “repressed memory” (sometimes also called “systematized 
dissociative amnesia”) is not generally accepted in the relevant scientific community. Indeed, 
the annual number of peer-reviewed scientific articles published worldwide on the theory of 
“repressed memory” has fallen almost to zero in the last ten years. Specifically, as shown in 
Appendix A, the leading medical search engine, PubMed, yielded a total of only 73 articles 
written in the entire world scientific literature in the last nine years that were identified by the 
search term “dissociative amnesia” (which is the term now used to cover “repressed memory” 
and several other forms of amnesia). By contrast, when one enters other psychiatric diagnoses 
for comparison, one finds that PubMed identified 3,072 articles for panic disorder; 4,867 
articles for anorexia nervosa; 6,590 articles for obsessive compulsive disorder; 13,049 articles 
for attention-deficit/hyperactivity disorder; and 18,263 articles for bipolar disorder. As can be 
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seen, the rate of publication on “dissociative amnesia/repressed memory” is tiny in comparison 
to that for other psychiatric disorders. Moreover, within the 73 articles on “dissociative 
amnesia,” the great majority describe forms of amnesia other than “repressed memory.” 
Indeed, there are fewer than ten articles describing purported cases of “dissociative 
amnesia/repressed memory” in the last nine years indexed by PubMed. When one compares 
this number – only one or two such articles per year – against the hundreds or thousands of 
papers published annually regarding other psychiatric disorders, it becomes clear that there is 
hardly any remaining scientific attention to the notion that individuals could develop amnesia 
for a seemingly unforgettable traumatic event, and then somehow recover this memory at a 
later date. 
 
 4) Although the theory of “repressed memory” has been the subject of peer review and 
publication, none of these publications has successfully demonstrated the existence of 
“repressed memory” in a methodologically sound manner. 
 
 5) No medical or psychological test can provide objective verification that an individual 
has “repressed” a memory or has later “recovered” the memory after a period of “repression.” 
Thus, a diagnosis of “repressed memory” is ultimately based only on an individual’s self-report 
of having experienced amnesia – and such self-reports have been shown in peer-reviewed 
studies to be unreliable. 
 
 6) Given the absence of an objective test for “repressed memory,” and the consequent 
need to rely on individuals’ self-reports, there is no way to calculate an error rate when the 
diagnosis of “repressed memory” is proposed – and indeed that error rate may well be 100%. 
 

Since there is no methodologically sound scientific evidence for the existence of 
“repressed memory,” what would explain Mr. Doe’s claim that he “repressed” and later 
“recovered” the memory of his alleged experiences of sexual abuse? Logically, there are two 
scientifically plausible explanations for his account, namely 1) that some or all of the alleged 
sexual contact actually occurred, and that Mr. Doe was in fact able to remember the abuse 
prior to 2014, despite his claim to the contrary; or 2) that the alleged sexual contact did not in 
fact occur, and that the reason Mr. Doe was unable to remember it is that it did not exist to be 
remembered in the first place.  

 
Each of these two explanations, in turn, logically divides into two subcategories. The 

first two of these are that: 1a) some or all of the sexual contact actually occurred, and Mr. Doe 
knows that he has always been able to remember it, but is deliberately feigning that he had 
amnesia; or 1b) some or all of the sexual contact occurred, but Mr. Doe genuinely believes 
(albeit erroneously) that he was unable to remember it. The second two subcategories are that: 
2a) the alleged sexual contact did not in fact occur, and Mr. Doe knows this, but is intentionally 
fabricating the story; or 2b) the alleged sexual contact did not in fact occur, but Mr. Doe has 
unintentionally developed false memories for these events, and now believes (albeit 
erroneously) that they actually happened. In many instances where an individual is alleging 
“repressed memory,” the actual case may be a combination of the above four possibilities.  
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 Let me elaborate further with regard to explanation 1b. Even assuming, for purposes of 
discussion, that one could prove that the abuse happened exactly as described, one still also 
has the burden to prove that Mr. Doe was unable to remember the abuse. In this case, 
however, from the records I have reviewed, there appears to be no independent or objective 
evidence that Mr. Doe actually experienced amnesia relating to the putative abuse. Rather, 
there is only his personal statement that he could not remember it. However, research has 
shown that such statements are not trustworthy, because individuals may genuinely believe 
that they had forgotten an event for a long period of time, even though it can be proven that 
they were in fact able to remember the event during that period of alleged amnesia. This type 
of error has been called the “forgot-it-all-along” effect (Schooler, Bendiksen, & Ambadar, 1997). 
 
 Many studies have demonstrated this phenomenon of forgetting of prior remembering 
under laboratory conditions. For example, Geraerts and colleagues (Geraerts et al., 2006) 
recruited study participants who reported a history of sexual abuse, some of whom claimed to 
have always remembered the abuse and others of whom claimed that they had forgotten, and 
subsequently “recovered” memories of the abuse. The investigators also recruited a third group 
of participants reporting no history of abuse. In one experiment, the investigators presented 
subjects from all three groups with a memory task involving words (“visit 1”). Following the 
presentation, the subjects returned for two further visits at which they received two successive 
cue-recall tests of their memory for the words (visits 2 and 3). The investigators found that at 
the time of visit 3 (the second round of cue-recall testing), subjects often forgot that they had 
remembered a given item at the time visit 2 (the first round of cue-recall testing); in other 
words, they forgot that they had previously been able to remember the item. Interestingly, 
these errors – forgetting of prior remembering – were more frequent in the participants who 
claimed to have forgotten and subsequently “recovered” memories of childhood sexual abuse, 
as compared to the group of participants who had always remembered sexual abuse and as 
compared to the group who reported no history of sexual abuse. These findings suggest that 
individuals claiming to have recovered previously forgotten memories of childhood sexual 
abuse were more prone to the “forgot-it-all-along” effect.  
 
 Geraerts and colleagues then considered a possible criticism of their findings, namely 
that underestimating one’s previous remembering of neutral words might not necessarily 
indicate a tendency to underestimate prior remembering of autobiographical events such as 
sexual abuse. Therefore, in a second experiment, the investigators again recruited the same 
three types of participants: those reporting continuous memories of childhood sexual abuse, 
those reporting that they had forgotten and subsequently “recovered” memories of sexual 
abuse, and participants reporting no history of sexual abuse. Participants in all groups were 
then asked at visit 1 to recall various childhood events that they had experienced. 
Subsequently, the participants were reevaluated regarding their recall of these childhood 
events after two months at visit 2 and after a further two months at visit 3. As in the previous 
experiment involving words, participants often failed at visit 3 to recall that they had 
successfully remembered a given autobiographical event at visit 2. Once again, these errors of 
underestimating prior remembering were more common in the group reporting a history of 
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“recovered” memories of childhood sexual abuse as opposed to the group reporting continuous 
memories of abuse and the group reporting no history of abuse. The investigators concluded 
that individuals claiming to have “recovered” previously forgotten memories of childhood 
sexual abuse were likely more vulnerable to “forgot-it-all-along” errors than other individuals. 
These and other reports (Arnold & Lindsay, 2002; Padilla-Walker & Poole, 2002; Raymaekers, 
Peters, Smeets, Abidi, & Merckelbach, 2011) demonstrate that one should not accept at face 
value an individual’s self-report that he or she had been unable to remember an event at an 
earlier point in time.  
 

The above discussion represents only an example of an analysis of one of the four 
possibilities under consideration. It is beyond the scope of my report to attempt to discriminate 
among these possibilities in detail in Mr. Doe’s case. However, it is my opinion, to a reasonable 
degree of scientific and medical certainty, that one or a combination of these four possible 
explanations (rather than “repressed memory”) accounts for Mr. Doe’s claims regarding his 
memory for the events in question. In other words, regardless of which of these possibilities 
(alone or in combination) is true, Mr. Doe did not “repress” and subsequently “recover” 
“memories” of the alleged sexual abuse by Mr. Brooks and Mr. Harnett. 

 
In summary, the scientific literature has shown that traumatic events are strongly 

memorable. Nevertheless, some have claimed that it is possible to “repress” the memory of a 
traumatic event, such that the individual becomes unable to remember the event afterwards. 
However, this theory of “repressed memory” is not scientifically valid. It is not generally 
accepted in the relevant scientific community; it has never been demonstrated to occur in a 
methodologically sound peer-reviewed published study; and it is not subject to any 
ascertainable error rate. Therefore, if an individual claims to have “repressed” the memory of a 
traumatic event, it follows that either 1) the event occurred and the individual was actually able 
to remember it, despite his or her claim to the contrary, or 2) the event did not occur and the 
“memory” represents either a fabricated or a false memory, despite his or her claim to the 
contrary. 
 
 
 
Respectfully submitted, 
 

 
 
James I. Hudson, M.D., Sc.D. 
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Appendix A 

 
ANALYSIS OF THE SCIENTIFIC VALIDITY AND ACCEPTANCE 

OF “REPRESSED MEMORY” THEORY 
 
I. Introduction and Definition of the Term "Repressed Memory" 
 

To begin with, I note that this analysis constitutes a summary (together with numerous 
updates) of a recently published chapter that I have co-authored in a volume published by West 
Group, summarizing the scientific status of the hypothesis of “repressed memory,” (H. G. Pope 
& Hudson, 2012) (hereinafter referred to as the “Pope-Hudson 2012 Chapter”). This chapter is 
provided as a supplement to th is analysis. This analysis also contains additional scientific 
material that has appeared in the interval since the publication of the 2012 Chapter. 

 
In order to address the scientific status of the “repressed memory” hypothesis, it is first 

necessary to define our terms.  
 
When I use the term “repressed memory” or “repression” in the following analysis, I am 

referring to the hypothesis that an individual could develop amnesia for an entire traumatic 
event, such that the person was unable to remember the event for a prolonged interval 
afterwards. In addition, the hypothesis of “repressed memory” allows that at some later date, 
an individual would be able to “recover” the previously “repressed” memory of a traumatic 
event, even though that individual had previously been unable to remember that traumatic 
event during the interval prior to the memory “recovery.” 

 
These terms – “repressed” and “recovered” memory – have generally been defined in 

forensic settings throughout the United States in the same manner that I have just defined them 
above. In a typical forensic case, an individual experiences a traumatic event, such as childhood 
sexual abuse at, say, age 13, and then claims to have lost all conscious access to this memory 
starting at some point after the abuse occurred. The individual typically claims that he or she 
was able to remember other events from this period of life (e.g., going to school, other 
activities as a teenager, etc.), but claims that he or she was unable to remember the childhood 
sexual abuse for a prolonged period until the “recovering” this memory many years or decades 
later. For example, the individual might claim to have “recovered” the memory at age 35, and 
might seek to toll a statute of limitations by claiming that he or she was unable to remember 
the sexual abuse prior to that time, and hence was unable to discover the injury until age 35. 

 
Note that “repressed memory” must not be confused with ordinary forgetfulness, or with 

simply finding the memory so distressing that the individual did not want to think about it. 
Mere forgetfulness or mere avoidance of a memory would clearly not be sufficient to toll the 
statute of limitations in my example above, because the individual must establish that he or she 
was unable to discover the episode of sexual abuse because he or she was unable to remember 
it. Clearly, if one could toll a statute of limitations purely on the grounds of simple 
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forgetfulness, then the concept of a statute of limitations would effectively cease to exist. 
Therefore, setting aside any semantic considerations about what psychological professionals 
may mean by the term “repressed memory,” the fact remains that for forensic purposes, the 
term “repressed memory” must indicate specifically that an individual was literally unable to 
remember an event. 

 
It follows that the term “repressed memory” does not refer to cases where an individual 

had simply not recalled a given event for a long period of time, but would have been perfectly 
capable of recalling the event if specifically asked about it. For example, most people, if asked, 
can recall events from when they were in elementary school, and can probably also recall 
various details from a particular class – perhaps even a traumatic event in which they were 
scolded by a teacher or embarrassed in front of their classmates. They may not have thought 
about these events in years, but this does not represent “repressed memory,” as it must be 
defined for forensic purposes, because these individuals were still able to remember the 
events.  

 
Finally, it is useful to clarify what is meant by “unable to remember.” In the example in 

above, the claim of “repressed memory” would imply that someone could have approached our 
hypothetical plaintiff prior to the time of his memory “recovery” at age 35 and asked him, “do 
you remember, when you were 13 years old, that [defendant] performed [a sexual act] with 
you?” Under the hypothesis of “repressed memory,” our plaintiff would reply in complete 
honesty, “no, I have no memory of any such thing.” However, after the plaintiff's putative 
“recovery” of the formerly “repressed” memory at age 35, he then would be able to report that 
he could in fact remember these events for which he formerly had amnesia. 

 
 
II. There are Many Scientifically Recognized Forms of Forgetfulness or Apparent 
Forgetfulness, and These Must Not be Confused with “Repressed Memory” 

 
Ordinary forgetfulness: Having now defined the term “repressed memory,” it is important 

to be certain that this term is not confused with other, scientifically accepted, forms of 
forgetfulness or amnesia. First, as already explained above, “repressed memory” must not be 
confused with simple ordinary forgetfulness, as illustrated by our example above of memories 
of being in grammar school. Such memories are not “repressed,” because the individual would 
be able to recall them specifically asked. Similarly, it is commonplace that one may simply 
develop a better understanding of an event at a later time point after it happened. For 
example, one might be touched inappropriately as a child, but not recognize this event as 
sexual abuse because one was too young to understand what was happening. Then, as an adult, 
one might be reminded of the event, reflect upon it from the vantage point of an adult, and 
recognize that it was in fact an episode of sexual abuse. But again, this scenario does not 
represent a “recovery” of a “repressed memory,” because the individual was always able to 
remember the event, even though they did not fully understand its significance at the time that 
it happened.  
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Ordinary forgetfulness misconstrued as “repressed memory”: It should also be noted that 
individuals may believe that they were unable to remember a traumatic event during some 
earlier period of life, even though in fact they were perfectly able to remember that event. 
Indeed, both individual published case reports and subsequent scientific studies have shown 
that individuals may often forget that they were able to remember an event. I will discuss this 
research in greater detail below. And even more detailed discussion of these studies is supplied 
in section § 20:10, Part 1 of the Pope-Hudson 2012 Chapter.  

 
Thus, it is important to realize that it is insufficient for individuals to merely believe or 

claim that they were unable to remember a traumatic event, since such claims have been 
demonstrated to be very fallible.  

 
Amnesia due to biological causes: The hypothesized phenomenon of “repressed memory” 

likewise should not be confused with amnesia due to biological causes, such as the amnesia 
that might occur as a result of a head injury in a car accident, or following an epileptic seizure, 
or as a result of a “blackout” attributable to drug or alcohol intoxication. In one respect, these 
types of biological amnesia are somewhat similar to “repressed memory,” in that the individual 
is unable to remember a block of time. However, in contrast to the notion of “repressed 
memory,” the individual with biological amnesia is never able to recover the memory because a 
biological insult to the brain has prevented the memory from being encoded in the brain at the 
time. In other words, stated colloquially, the memory is never laid down on the brain’s “hard 
drive” in the first place, and thus by definition cannot later be recovered. Moreover, biological 
amnesia also differs from “repressed memory” in that “repressed memory” presumably applies 
to a traumatic event, whereas biological amnesia would affect memory for all events, good and 
bad, in a given time interval, regardless of whether they were traumatic or not. 

 
Early childhood amnesia: Another form of amnesia due to biological causes is the amnesia 

that we all experience for events that occurred in the first years of early childhood. Once again, 
amnesia for events occurring at ages 1 or 2 does not represent “repressed memory,” because it 
is simply attributable to the biological immaturity of the developing brain, and thus has a simple 
neurological origin, rather than being a response to a traumatic experience. Like other forms of 
biological amnesia, memories of very early childhood cannot be recovered, because the 
immature brain was not sufficiently developed to encode them in the first place. Also like other 
forms of biological amnesia, early childhood amnesia affects memory for all events, good or 
bad, regardless of whether they were traumatic or not. Indeed, many people will report that 
their earliest childhood memories involve traumatic childhood events, rather than benign 
events – and this is exactly the opposite of what would be predicted by the hypothesis of 
“repressed memory,” which would claim that one more frequently should have amnesia for 
traumatic events than for benign events. In short, early childhood amnesia is entirely different 
from, and should not be confused with, the notion of “repressed memory.” 

 
Incomplete encoding: Likewise, “repressed memory” should not be confused with the 

common phenomenon of amnesia for certain parts of a traumatic experience. For example, if 
one is threatened with a gun, one may remember vividly what the gun looked like, but may not 
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be able to remember the assailant's face, because all of one’s attention was focused on the 
threat of the gun. This is not “repressed memory,” but a normal phenomenon known as 
“incomplete encoding,” in which one focused on elements critical to their survival (i.e., the 
threat to their life posed by the gun) while ignoring less critical aspects of the situation (the 
assailant's facial appearance). By contrast, the theory of “repressed memory” would postulate 
that it would be possible for someone to develop amnesia for the entire traumatic experience 
of being threatened with a gun.  

 
Generalized amnesia: In rare cases, individuals are seen who develop global amnesia for 

their entire identities, or for an entire block of decades of time. In a typical case of such global 
amnesia, an individual may be brought to an emergency department with no knowledge of his 
or her name, address, occupation, or any other identifying features. In other cases, the 
individual may still retain the memory of some autobiographical information, but may lack all 
memory of events that happened over, say, the last 14 years. In some of these rare cases of 
generalized amnesia, it is possible to identify a neurological lesion in the brain that has caused 
the phenomenon, but sometimes cases of generalized amnesia are observed where it is not 
possible to identify a specific neurological etiology. Such cases are sometimes called, by default, 
“psychogenic amnesia,” because there is no documented neurological cause. However, it 
should be recognized that the absence of a recognizable neurological lesion provides no 
evidence that the amnesia was caused purely by some psychological problem. Moreover, 
generalized amnesia is different from “repressed memory” for a traumatic event in any case, in 
that the individual experiences amnesia for an entire block of time or even a lifetime of 
information, encompassing events both good and bad, traumatic and nontraumatic, rather than 
selective or systematized amnesia for a particular traumatic experience. 

 
Feigned amnesia: There are also scientific reports of individuals who may feign amnesia 

even though they are actually able to remember. Such cases clearly do not represent 
“repressed memory,” in that the “repressed memory” hypothesis presumes that the 
individual’s amnesia is genuine rather than feigned. Feigned amnesia may be apparently 
intentional (e.g., a murderer who claims to have amnesia for his act of murder, but later admits 
to having been able to remember his actions). Alternatively, feigned amnesia may be seemingly 
unintentional, as in the case of so-called “pseudoneurological” or “functional” amnesia, where 
the amnesia may occur in conjunction with other apparently feigned symptoms, such as 
pseudoseizures or pseudoanesthesia.  

 
It is of relevance that the international standard for psychiatric diagnosis, the 

International Classification of Diseases, has acknowledged that pseudoneurological “amnesia” 
represents a legitimate diagnosis. The International Classification of Diseases, 10th Edition, 
(ICD-10) classifies “dissociative amnesia” under the heading of “F44—dissociative (conversion) 
disorders,” along with “dissociative convulsions,” “dissociative anesthesia and sensory loss,” 
and other pseudoneurological symptoms. In this instance, ICD-10 is using the term “dissociative 
amnesia” in the context of disorders that have no genuine biological basis in the brain. Thus, 
ICD-10 is indicating that “dissociative amnesia,” (the category that would be most closely 
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related to “repressed memory”) is effectively a feigned symptom, such that its relationship to 
true amnesia is similar to the relationship of pseudoseizures to true seizures. 

 
For a more detailed discussion of feigned amnesia, please see § 20:14 in the Pope-Hudson 

2012 Chapter. 
 
Deliberate nondisclosure: Many scientific studies have documented that individuals will 

often simply choose not to disclose sensitive information that they actually remember perfectly 
well. Such nondisclosure is particularly common when individuals are asked about sensitive 
topics such as alcohol or drug use, history of legal infractions or incarceration, or HIV status. It 
would of course be naïve to mistakenly diagnose such deliberate nondisclosure as “repressed 
memory,” because in fact such individuals are perfectly capable of remembering the events, 
but have simply chosen to withhold the information. 

 
Summary: In summary, there are many forms of forgetfulness, amnesia, or seeming 

amnesia that are well recognized by scientists, and that are abundantly documented in the 
scientific literature. These include 1) ordinary forgetfulness; 2) biological amnesia; 3) 
incomplete encoding for part of a traumatic event; 4) generalized amnesia; 5) feigned or 
pseudoneurological amnesia; and 6) deliberate nondisclosure. It is critical that one not 
confuse these well-known and scientifically accepted phenomena with the highly controversial 
notion of “repressed memory,” which is not scientifically accepted. As will be shown in the 
course of the remainder of my discussion below, there are no published scientific studies of 
human forgetfulness or amnesia that cannot be readily explained by one or more of the above 
six well-recognized phenomena. Thus there is no need to postulate the existence of a novel 
hypothesis, namely “repressed memory,” to explain any of the existing studies in the scientific 
literature. 

 
 
III. It is Important to Avoid Several Other Terms Currently in Use, Because They Have 
Ambiguous Meanings and Hence are Potentially Misleading 

 
“Dissociation”: There are a number of other terms that sometimes appear in both forensic 

and scientific documents, but which unfortunately have no agreed-upon meaning, and hence 
may be seriously misleading as a result of their ambiguity. One of these terms is “dissociation.” 
The term “dissociation” has been used in the scientific literature to describe a wide range of 
very different phenomena. For example, when one is intensely focused on a task, one may fail 
to pay attention to surrounding events or to the exact passage of time, and this phenomenon is 
sometimes called “dissociation.” Alternatively, in situations involving severe anxiety, one may 
feel that everything going on around oneself is unreal or as if “in a dream.” This common 
phenomenon, which is technically called “depersonalization” or “derealization” in psychiatry, is 
also often labeled as a form of “dissociation.” The ambiguity of the term “dissociation” 
becomes even more evident when one looks at the widely used Dissociative Experiences Scale, 
which contains 28 individual items presumed to be features of “dissociation.” These items 
include such ordinary phenomena as becoming so absorbed in watching television that one 
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becomes unaware of events going on around oneself, or staring off into space and not being 
aware of the passage of time, or talking aloud oneself. But also included among these items is 
the phenomenon of having auditory hallucinations (people who “hear voices inside their head 
that tell them to do things or comment on things that they are doing”). Thus, the term 
“dissociation” has become so broad and so ambiguous that it can be used to describe 
everything from ordinary distractibility to full-scale hallucinations. Indeed, one major research 
group with expertise in this area conducted a study on the features of “dissociation” and 
concluded that the term as a “misnomer.” This study (Briere, Weathers, & Runtz, 2005) is 
discussed and cited in the Pope-Hudson 2012 Chapter, section § 20:16, Part 1. 

 
Widespread use of the term “dissociation” provides no evidence that scientists accept 

“repressed memory”: Since the term “dissociation” is so broad and has such a wide range of 
meetings, it is not surprising to see that this term frequently appears in scientific papers. 
However, the frequent use of this term does not provide any evidence that scientists accept 
“repressed memory,” since the term “dissociation” covers a wide range of different 
phenomena, many of which have nothing to do with the hypothesis of “repressed memory” at 
all. 

 
“Dissociative amnesia”: An even more misleading term, with similar ambiguity of 

meaning, is the term “dissociative amnesia.” In the past, many writers have used this term as 
though it were synonymous with “repressed memory,” – and even I have used term in prior 
publications in earlier years as though it were synonymous with “repressed memory” (e.g., (H. 
G. Pope, Poliakoff, Parker, Boynes, & Hudson, 2007a). However, it has become obvious in 
recent years that numerous peer-reviewed scientific papers are using the term “dissociative 
amnesia” to refer to phenomena entirely different from “repressed memory,” such as 
incomplete encoding, generalized amnesia, and even pseudoneurological amnesia – terms that 
I have just discussed above. For a detailed presentation of the ambiguity of the term, 
“dissociative amnesia,” together with citations to specific scientific articles that use this term in 
entirely different ways, please see the Pope-Hudson 2012 Chapter, section § 20:16, part 2. 

 
Use of the term “dissociative amnesia” provides no evidence that scientists accept 

“repressed memory”: Since the term “dissociative amnesia” has so many different meanings, it 
should be avoided in forensic settings because of its potential ambiguity. As just mentioned, the 
term “dissociative amnesia” has now come to embrace various phenomena that are 
scientifically accepted (e.g., incomplete encoding, generalized amnesia, and pseudoneurological 
amnesia) together with another phenomenon that is highly controversial and not scientifically 
accepted, namely “repressed memory.” Therefore, recent articles using the term “dissociative 
amnesia” provide no evidence that scientists accept one particularly dubious subcategory of 
“dissociative amnesia,” namely “repressed memory.” I will discuss these recent articles in a 
subsequent section of this report. 

 
“Traumatic amnesia”: The term “traumatic amnesia” is also sometimes used as if it were 

synonymous “repressed memory,” but should also be avoided because of its potential 
ambiguity. In particular, the term “traumatic amnesia” is also widely used in neurology to refer 
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to amnesia caused by biological trauma such as a head injury. Thus, I will avoid the term 
“traumatic amnesia” in the following discussion as well. 

 
“Psychogenic amnesia”: As already mentioned above, the phenomenon of global amnesia, 

wherein individuals may forget their entire identities, or entire decades of time, is sometimes 
referred to as “psychogenic amnesia” by default in instances where no clear neurological 
etiology can be demonstrated. However, as also noted above, there is no methodologically 
sound evidence that such amnesia is in fact caused by psychological factors, simply because 
investigators have failed to identify a specific neurological lesion in certain cases. In any case, 
the term “psychogenic amnesia” should not be confused with “repressed memory,” because 
“psychogenic amnesia” can refer to generalized amnesia for an individual's entire history or 
entire identity, rather than for a particular traumatic event. Thus, the term “psychogenic 
amnesia” must also be avoided because of ambiguity. 

 
“Recovered memory”: Some individuals use the term “recovered memory” to refer to 

memories that have allegedly been “recovered” after a prior period of “repression.” However, 
the term “recovered memory” is also widely and commonly used to refer to the more ordinary 
phenomenon of recalling something after an interval of ordinary forgetfulness. Therefore, the 
term “recovered memory” should also be avoided because of its potential ambiguity. 
Specifically, all scientists recognize that individuals can experience an ordinary “recovered 
memory” for something that has been forgotten for a while, but this does not imply that 
scientists accept that individuals could “recover” a memory for something that had been 
“repressed” – i.e., that the individual had previously been completely unable to remember. 

 
 
IV. Studies of Brain Mechanisms Provide No Evidence of the Existence of “Repressed 
Memory” 

 
It should also be recognized that various mechanisms have been proposed to explain how 

“repressed memory” might hypothetically occur – i.e., how the brain might hypothetically be 
able to develop amnesia for a seemingly unforgettable traumatic event. Such studies include 
both human and animal studies involving cellular biology, neuroimaging of the brain, and other 
such scientific methods. But once again, the putative psychological or neuropsychological 
mechanism by which “repressed memory” might hypothetically occur in the brain is irrelevant 
to the question of whether or not the hypothesis of “repressed memory” is scientifically 
accepted in the first place. In other words, speculations about how the brain might 
hypothetically “repress” a memory do not tell us whether real people actually can “repress” a 
memory.  

 
To illustrate the above logic with an analogy, consider the observation that animals with 

larger brains are generally more intelligent than animals with smaller brains: dogs are more 
intelligent than sparrows, and people are more intelligent than dogs. Consider also the 
abundant evidence that on average, men have larger brains than women. Combining these two 
observations, one might speculate that men are smarter than women. But such speculation 
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would be valueless, or even worse than valueless; to assess the question of relative intelligence, 
one would need to test actual men and actual women. 

 
By analogy, in our present discussion of the notion of “repressed memory,” we must not 

be distracted by speculations about possible mechanisms whereby “repressed memory” could 
hypothetically occur. Instead, we must focus on the question of whether “repressed memory” 
actually does occur – and as will be shown, there are no methodologically sound scientific 
studies that have ever shown that this phenomenon actually occurs in real human beings. 

 
 

V. The Theory of “Repressed Memory” is Not Generally Accepted in the Relevant Scientific 
Community 

 
Having now carefully defined our terms in sections I-III above, I will now demonstrate that 

the hypothesis of “repressed memory” does not even remotely approach the threshold of 
having achieved general scientific acceptance. I will also demonstrate that the hypothesis of 
“repressed memory” has never been documented to exist in any methodologically sound peer-
reviewed scientific studies. Finally, I will demonstrate that even if one were to examine studies 
that purport to demonstrate "repressed memory" (or that have been misinterpreted as 
evidence of “repressed memory”), these studies exhibit no demonstrable error rate.  

 
A. There is large literature of recent peer-reviewed scientific studies in prestigious journals, 
together with major chapters and books published by internationally recognized scientists, 
which have repeatedly questioned the validity of “repressed” and “recovered” memory. 

 
Over the last 25 years, numerous peer-reviewed articles have appeared in major scientific 

publications, questioning the validity of the hypotheses of "repressed” and/or “recovered" 
memory (e.g. (Berntsen & Rubin, 2014; Boakes, 1995; Bonanno, 2006; Bonanno et al., 2002; 
Brandon, Boakes, Glaser, & Green, 1998; Brown, Nicholson, Aybek, Kanaan, & David, 2014; 
Campbell, 1995; Epstein & Bottoms, 2002; Frankel, 1993, 1995; Geraerts et al., 2006; Giger, 
Merten, & Merckelbach, 2012; Goodman et al., 2003; Hayne, Gary, & Loftus, 2006; Holmes, 
1990; Huntjens, Verschuere, & McNally, 2012; Kihlstrom, 1997, 2002, 2004; Lief, 2003; Lindsay, 
Hagen, Read, Wade, & Garry, 2004; Lindsay & Read, 1995; E. Loftus, 1993; E. F. Loftus & Davis, 
2006; E.F. Loftus & Pickrell, 1995; Lynn et al., 2014; Lynn, Lock, Loftus, Krackow, & Lilienfeld, 
2003; McElroy & Keck, 1995; McHugh, 1995, 2008; R. McNally, 2003; R. J. McNally, 2007; R. J. 
McNally & Geraerts, 2009; Merskey, 1996; Ofshe & Singer, 1994; Paris, 1996; Patihis, Ho, 
Tingen, Lilienfeld, & Loftus, 2014; Patihis, Lilienfeld, Ho, & Loftus, 2014; Piper, 1997; Piper, 
Lillevik, & Kritzner, 2008; Piper, Pope, & Borowiecki, 2000; H. Pope & Hudson, 1995; H. G. Pope, 
Jr., Hudson, Bodkin, & Oliva, 1998; Rofé, 2008; Schacter & Curran, 1995) These include peer-
reviewed articles in many of the world's most prestigious medical and psychiatric journals, such 
as the New England Journal of Medicine, the Lancet, the American Journal of Psychiatry, and 
many others.  
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Prestigious scientists in these major publications have referred to "repressed memory" as 
“a piece of psychiatric folklore,” (R. McNally, 2003) a “fairy tale belief,” (Hayne et al., 2006) and 
the “clinician’s cold fusion" (Bonanno, 2006). 

 
In the face of these publications and commentaries, it would be impossible to assert that 

there is any “general acceptance” of the “repressed memory” hypothesis in the relevant 
scientific community; in fact, there is widespread and vociferous skepticism. 

 
As a scientist and psychiatrist who is educated and trained in the scientific method, who 

participates in designing studies and carrying out research for testing hypotheses, and who is 
readily familiar with the threshold of required agreement in the scientific community before a 
particular phenomenon is considered “generally accepted,” I state here that the “repressed 
memory” hypothesis has not even remotely achieved “general acceptance” in the relevant 
scientific community. 

 
Indeed, as my colleagues and I have also noted in a recent publication (H. G. Pope, Barry, 

Bodkin, & Hudson, 2006), scientific studies of “repressed memory” rose to a sharp peak in the 
1990’s, and then rapidly waned, with a large portion of recent papers expressing skepticism of 
“repressed” and/or “recovered” memory. I will discuss this survey, together with subsequent 
analyses looking at the number of scientific studies regarding "repressed memory" published 
over the last several decades, in greater detail below.  

 
B. Even if the “relevant scientific community” were narrowed down from the overall scientific 
literature to actual psychiatrists, the evidence demonstrates that there is still no “general 
acceptance” of the “repressed memory” hypothesis. 

 
In my opinion, to a reasonable medical certainty, the material cited above in section A 

alone clearly demonstrates that there is no general scientific acceptance of “repressed 
memory.”  However, even if one were to assume that the writers of the above publications 
could somehow be dismissed or ignored, perhaps by alleging that they are not truly members 
of the “relevant scientific community,” and arguing that the real “relevant scientific 
community” is instead represented by the opinions of actual psychiatrists, rather than by 
scientific publications, the evidence still shows that there is no general acceptance of 
“repressed memory.”   

 
Specifically, in a study published in the prestigious peer-reviewed American Journal of 

Psychiatry (H. G. Pope, Jr., Oliva, Hudson, Bodkin, & Gruber, 1999), we surveyed 301 board-
certified psychiatrists and asked them if they felt that “dissociative amnesia” should be included 
without reservations in the American Psychiatric Association’s diagnostic manual, DSM-IV. Only 
35% of the psychiatrists responded that “dissociative amnesia” should be included without 
reservations, with 48% feeling that it should be included only with reservations (for example as 
a “proposed” diagnosis in the Appendix), 9% feeling that it should not be included at all, and 9% 
having no opinion. 
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This finding is particularly striking when it is remembered that the term “dissociative 
amnesia” embraces several phenomena that are widely accepted by scientists (e.g., incomplete 
encoding and generalized amnesia) in addition to embracing “repressed memory,” as noted 
above. Therefore, one might assume that some psychiatrists responding to our study, even if 
they were highly skeptical of “repressed memory” per se, would still endorse the broader term 
“dissociative amnesia,” because the term is sometimes used to describe legitimate and 
accepted phenomena. In light of this consideration, it becomes even more striking that only 
35% of psychiatrists endorsed inclusion of this term without reservations. These data provide 
objective quantitative evidence that there is no consensus among board-certified psychiatrists 
about the validity of “repressed memory.” 

 
We have also published a similar survey of Canadian psychiatrists (Lalonde, Hudson, 

Gigante, & Pope, 2001), showing that these individuals displayed even greater skepticism about 
the validity of “dissociative amnesia” – and, by extension, greater skepticism about particularly 
controversial subcategory of “repressed memory” – than their American counterparts. 

 
There are no subsequent studies using similar methodology that show an opposite 

finding; in other words, in more than 15 years since the appearance of my study there have 
been no quantitative surveys suggesting that there is a consensus among psychiatrists or 
psychologists on the validity of “repressed memory.” 

 
It is important to note that some proponents of “repressed memory” have attempted to 

favorably interpret surveys by arguing that a substantial majority of practicing clinicians feel 
that “repressed memory” is either valid or at least “possibly” valid. There are two major 
fallacies to this argument. First, practicing clinicians are not the “relevant scientific community,” 
since clinicians may or may not have sufficient scientific training to be able to evaluate the 
merits of a theory such as “repressed memory.” Indeed, in many states of the United States, 
individuals can hold themselves out as “therapists” with very little academic training. The 
informal observations of such therapists may be useful in generating hypotheses, but they are 
not properly utilized for testing hypotheses. For these reasons, as I have noted above, articles in 
the peer-reviewed scientific literature represent the true gauge of the opinions of the relevant 
scientific community. 

 
Second, even if one were to assume that all clinicians were somehow legitimate scientists, 

it is not appropriate to pool responses of “possibly” valid with responses of “valid.”  For 
example, many scientists would agree that there is “possibly” some form of life on Mars, at 
least on a bacterial level. A search for evidence of such life on Mars is currently underway. But 
the fact that many scientists think that this is “possible” does not mean that it is generally 
accepted in the relevant scientific community that there actually is life on Mars. 
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C. Consensus statements by various medical and psychiatric organizations indicate no general 
scientific acceptance of “repressed memory.” 

 
Over the years, various professional organizations, such as the American Psychiatric 

Association, American Psychological Association, American Medical Association, and the British 
Royal College of Psychiatrists have issued policy or consensus statements bearing on the issue 
of “repressed memory” (American Medical Association, 1994; American Psychiatric Association, 
2000; American Psychological Association Working Group on Investigation of Memories of 
Childhood Abuse, 1998; Royal College of Psychiatrists, 1997). All of these statements note the 
controversy surrounding the issue of “repressed” and “recovered” memory – showing, once 
again, that there is no consensus in the scientific community about the validity of these entities. 
The statements all strongly caution about accepting “recovered” memories at face value, and 
all acknowledge that false memories of sexual abuse or other traumas can occur. 

 
One must not be misled by the fact that none of the consensus statements flatly states 

that “repressed memory” is invalid. This fact in no way implies that "repressed memory" is 
generally accepted. Specifically, it is entirely contrary to the advancement of science and the 
scientific method to assume a priori that a hypothesized phenomenon is valid until it is proven 
invalid. Rather it is the burden of those proposing a given hypothesis, such as the hypothesis of 
“repressed memory," to show that the relevant scientific community considers it to be valid. 

 
Stated differently, it is not my scientific burden to show that “repressed memory” has 

been rejected by a substantial majority of the scientific community, because this approach 
would fallaciously assume that the hypothesis of “repressed memory” is automatically valid at 
the outset. Instead it is the burden of “repressed memory” advocates to produce evidence that 
the hypothesis of “repressed memory" has come to be accepted by a substantial majority of the 
scientific community.  There is nothing in any of the position statements, with their many 
precautions, to support the latter; the only statement that arguably comes close is the 
American Psychiatric Association statement in 1993 of the possibility that “…these coping 
mechanisms result in a lack of conscious awareness of the abuse for varying periods of time.”  
But by 2000, this statement no longer exists, and has been changed to “In the presence of 
severe or prolonged stress, people may suffer an impairment of the retention, recall and 
accuracy of the memories.” 

 
In reviewing these position papers, it is also important not to be misled by statements to 

the effect that events such as sexual abuse can be “forgotten” for long periods of time and later 
remembered. As I have already cautioned above, mere forgetting does not equal “repressed 
memory.”  To qualify for "repressed memory,” one would have to be unable to remember an  
entire traumatic event. No position statements from any medical or psychiatric organizations 
suggest that there is any scientific consensus that individuals could become unable to 
remember a traumatic event – i.e. to have the memory inaccessible to consciousness for an 
interval of time, and yet later be able to “recover” the memory. 
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As a scientist and psychiatrist familiar with the applicable threshold of acceptance applied 
to other hypothesized medical phenomena in determining whether there is “general 
acceptance,” I state here unequivocally that the material in Parts A, B, C above provides 
overwhelming evidence that “repressed memory” is not generally accepted in the scientific 
community. 

 
D. Inclusion of “dissociative amnesia” as a diagnosis in DSM-5 provides no evidence of 
general acceptance of “repressed memory.” 

 
Some advocates of “repressed memory” have noted that the diagnosis of “dissociative 

amnesia” is included in DSM-5, the most recent edition of the official diagnostic manual of the 
American Psychiatric Association (American Psychiatric Association, 2013). However, as 
explained above, the term "dissociative amnesia" embraces both scientifically legitimate and 
accepted memory phenomena (e.g., incomplete encoding, global amnesia, etc.) together with 
the dubious and highly controversial phenomenon of “repressed memory.” Therefore, even 
though DSM-5 recognizes the broad and heterogeneous category of “dissociative amnesia,” it 
does not follow that DSM-5 indicates general scientific acceptance of the questionable 
subcategory of "repressed memory.” 

 
By analogy, scientists in the field of zoology agree that there exists a category of “equine 

mammals,” which includes horses and zebras. However, there are also equine animals that are 
pure fantasy, such as unicorns. Just because scientists accept the existence of “equine 
mammals,” it does not follow that scientists accept unicorns. Similarly, to claim that by 
recognizing “dissociative amnesia,” DSM-5 therefore demonstrates general scientific 
acceptance of “repressed memory,” would be analogous to saying that by recognizing the 
existence of “equine mammals,” scientists generally accept the existence of unicorns. 

 
I would note that DSM-5 describes various categories of “dissociative amnesia,” including 

“localized,” “generalized,” and “systematized” forms of “dissociative amnesia” – and the latter 
might be interpreted by some people as evidence that DSM-5 implicitly recognizes “repressed 
memory.” However, even if one were to accept this position, the fact remains that the 
committee writing this portion of DSM-5, in their own publications describing the writing 
process (Spiegel et al., 2013; Spiegel et al., 2011), fails to cite any recent scientific articles 
describing cases that would meet our definition of “repressed memory.” Instead, the recent 
articles about “dissociative amnesia” cited by the committee are largely articles about global 
amnesia, cases likely attributable to incomplete encoding, or other phenomena. 

 
E. Further evidencing a lack of “general acceptance,” cases of individuals with putative 
“repressed memory” have largely disappeared from the scientific literature in recent years. 

 
The technique of bibliometric analysis: The paucity of recent peer-reviewed scientific 

articles reporting cases of “repressed memory,” as just noted in my comments regarding DSM-5 
above, provides objective, quantitatively testable, documentation of the absence of general 
scientific acceptance of the concept of “repressed memory.” We can perform such a test using 
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the technique of “bibliometric analysis.” This method – the tracking of publication rates for 
scientific articles on a given topic – is a well-established field, with hundreds of papers 
published in this area over the last 20 years. The methods of bibliometric analysis were 
developed in sociology starting more than 40 years ago, and are presented in detail by Menard 
(Menard, 1973). As summarized by Sprock and Herrmann (Sprock & Herrmann, 2000): 
 

The method used here, called bibliometric analysis, was developed in sociology as a 
means of studying the dissemination of scientific knowledge (see Menard, 1973). 
Bibliometric analyses use quantitative methods to describe patterns of scholarly 
communication and include procedures such as publication counts (bibliographic 
analysis) and citation analysis. Computerized databases have facilitated literature 
reviews, the identification of articles on particular topics, and the use of references as 
data for bibliometric studies. 

 
Bibliometric analysis has been used in the past to assess the degree of clinical interest 

and scientific acceptance regarding various diagnostic categories in psychiatry. For example, 
Mendlowicz and colleagues (Mendlowicz, Braga, Cabizuca, Land, & Figueira, 2006) examined 
publication trends for the diagnoses of “social phobia” and “avoidant personality disorder.” 
They found that publications regarding social phobia increased steadily over a 25-year period, 
whereas publications about “avoidant personality disorder” were infrequent or even declining, 
leading the authors to conclude that “it is unlikely that the publication of scientific articles on 
APD [avoidant personality disorder] will provide the empirical evidence required to validate this 
disorder in a foreseeable future.” Over the years since the analysis by Mendlowicz et al., 
publication rates for “avoidant personality disorder” have continued to be feeble, reinforcing 
the impression of these authors that “avoidant personality disorder” may not be a valid 
psychiatric disorder, but merely a cluster of features seen in patients who have primary anxiety 
disorders such as social phobia. Thus, bibliometric analysis suggests that “avoidant personality 
disorder” has not gained general acceptance in the relevant scientific community. 
 

Bibliometric analysis has also been used as a metric for assessing whether a given 

disorder merited inclusion in DSM. For example, Blashfield et al. (Blashfield & Intoccia, 2000) 

have tracked publication rates for personality disorders and published a paper specifically 

suggesting criteria for inclusion of a given psychiatric diagnosis in the DSM. One of these criteria 

is that the disorder should show an adequate publication rate – that is, sufficient scientific 

interest to suggest that the disorder is scientifically accepted (Blashfield, Sprock, & Fuller, 

1990). In particular, these authors suggest that for inclusion in the DSM, an article should have 

generated at least 50 scientific papers within the past 10 years, including at least 25 empirical 

studies. This recommendation should be viewed with recognition that it was written in 1990, 

when the overall flow of scientific papers was much less than it is currently. Specifically, if one 

looks at PubMed, one of the largest and most widely used medical search engines, and enters 

the search term “psychiatry,” one finds that the annual number of published articles brought 

up by the search term was between 7,000 and 8,000 for the years 1988-1990. By comparison, 

the annual number of such articles in 2016 to 2018 ranged from 32,000 to more than 40,000. 
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Thus, extrapolating the criteria of Blashfield et al. from 1990 to 2019, it would seem reasonable 

to expect at least 200 scientific papers, including 100 empirical studies, over the last decade to 

consider a diagnosis scientifically accepted today. As I will show below, the notion of “repressed 

memory” does not even remotely approach this “inflation-adjusted" criterion of 100 empirical 

studies required to merit inclusion in DSM-5. 

Applying bibliometric analysis to the topic of “repressed memory”: in 2006, we 
conducted a survey of the number of papers published annually about various diagnostic 
entities in psychiatry (H. G. Pope et al., 2006). To do this, we entered various diagnoses, such as 
“anorexia nervosa,” “schizophrenia,” and “alcohol abuse” as search terms or keywords into 
PsycINFO, a major medical index, in order to find out how many articles had been published in a 
given year that referred to the particular diagnosis in question. For each of the three diagnoses 
just mentioned, we found that there was a steady flow of new published papers over the last 
two decades, with a gradual increase, on average, in the number of papers appearing with each 
passing year. However, when doing a similar search, entering the terms “repressed memory” 
and “dissociative amnesia” into PsycINFO, we found that there was a sharp peak of articles in 
the 1990s, followed by an equally sharp decline thereafter. Specifically, we found more than 
100 publications in our search using these keywords for the year 1997, but by 2001-2003, the 
annual number of such publications had dropped to only about 25. Furthermore, upon 
reviewing the publications generated by our PsycINFO search for the year 2003, we only found 
two explicit cases of individuals with putative “repressed memory” among all publications for 
2003 combined. We have also conducted subsequent analyses, looking at 2004 (H. G. Pope, 
Barry, Bodkin, & Hudson, 2007b) and 2005 (H. G. Pope, Barry, Bodkin, & Hudson, 2007a); these 
updated analyses continued to show waning scientific interest in “repressed memory,” 
continuing skepticism about the concept, and hardly any reports of cases. In our paper, we also 
tracked the annual publication rates for 25 other psychiatric diagnoses from 1990 to 2003, 
using the same methods. All showed a steady or rising rate of annual publications; none 
showed the “bubble” pattern of “repressed memory,” where a brief period of fashion was 
followed by a withering of interest. These findings further demonstrate that “repressed 
memory” has not attained general scientific acceptance.  

 
Updated bibliometric analysis through 2018: To bring these findings up to date, I have 

performed an updated analysis, by looking at the term “dissociative amnesia” in the PubMed 

search engine, for the last nine full years, from 2010-2018. This search yielded only 73 articles 

throughout these nine most recent years on the topic of “dissociative amnesia.” I then 

compared the number of articles generated by PubMed over the same nine-year period for five 

other psychiatric diagnoses: panic disorder, anorexia nervosa, obsessive-compulsive disorder, 

attention-deficit/hyperactivity disorder, and bipolar disorder. As will be seen in Figure 1, the 

number of scientific articles on “dissociative amnesia” in the last nine full years is extremely 

small in comparison to the number of articles on any of these other psychiatric diagnoses. 

Indeed, on average, there have been only 8.1 articles per year on “dissociative amnesia,” as 

compared to 341 articles per year on panic disorder, 541 articles per year on anorexia nervosa, 

732 articles per year on obsessive compulsive disorder, 1,450 articles per year on attention-
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Furthermore, when we break down the small group of 73 articles on “dissociative 
amnesia” from 2010-2018, we find that most of these articles did not actually describe any 
cases of “repressed memory” at all.  For example, many of the articles described only cases of 
generalized amnesia, where individuals developed amnesia for their entire identities, or for 
months or years of their lives, embracing both good events and bad, rather than developing 
amnesia for a specific traumatic event. For example, Staniloiu and colleagues (Staniloiu, 
Markowitsch, & Kordon, 2018) describe 28 cases of “dissociative amnesia,” in which almost 
every individual is reported to have lost memory for his or her “total life.” Similarly, many of the 
other 73 papers described cases of generalized amnesia for an individual’s entire identity or 
amnesia for months or years of time (e.g., (Chechko et al., 2018; Comparelli, Kotzalidis, Di 
Pietro, Casale, & De Carolis, 2013; Kuo, Lee, & Yang, 2013; Tripathi, Bharath, Desai, & Mehrotra, 
2013). Clearly, these cases of generalized amnesia are entirely different from “repressed 
memory,” in which individuals are claimed to selectively lose their memory for a traumatic 
event while still having a normal memory for non-traumatic items such as their address, their 
occupation, or where they went to school or church.  

  
 Another large segment of the 73 articles is composed of reviews or comments on the 
literature that do not present any data or actual cases of their own (e.g., (Dieguez & Annoni, 
2013; Granacher, 2014; Sar, 2014; Spiegel et al., 2011)). Yet another large group of articles 
consists of studies where the diagnosis of “dissociative amnesia” was made on the basis of 
items on an interview instrument or an answer on a self-administered questionnaire. For 
example, many of the 73 articles used the Structured Clinical Interview for DSM-IV Dissociative 
Disorders (SCID-D) (Steinberg, 1994) to diagnose “dissociative amnesia” (e.g.,(Belli et al., 2017; 
Ural, Belli, Akbudak, & Tabo, 2015; Weniger et al., 2013; Yayla et al., 2015)). However, the SCID-
D does not ask whether the patient has experienced amnesia for a traumatic event, but instead 
asks more generally about “gaps in your memory” or “hours or days that seem to be missing” 
or finding yourself “in a place away from home and being unable to remember who you were.” 
Thus, one could obtain a diagnosis of “dissociative amnesia” on the SCID-D even if one had 
never actually had amnesia for a specific traumatic event. Among the 73 articles, still others 
describe amnesia associated with neurological diseases, such as traumatic brain injury (Iselin, 
Le Brocque, Kenardy, Anderson, & McKinlay, 2010) or encephalitis (Witt et al., 2015); some 
express skepticism about claims of amnesia for committing a crime (Giger et al., 2012; Peters, 
van Oorsouw, Jelicic, & Merckelbach, 2013), and others express skepticism about the notion 
that trauma can cause amnesia or dissociation in the first place (Berntsen & Rubin, 2014; Lynn 
et al., 2014).  
 

In summary, after subtracting out all of the various categories of articles above, we are 
left with only with a small fraction of the original 73 articles that actually present data or cases 
suggestive of “repressed memory.” When we compare this number – only one or two such 
articles per year – against the hundreds or thousands of papers published annually regarding 
other psychiatric disorders, it becomes clear that there is hardly any remaining scientific 
attention to the notion that individuals could develop amnesia for a seemingly unforgettable 
traumatic event, and then somehow recover this memory at a later date. 

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 D

ec 10 4:51 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
1003929

ROA001073



John Doe—Hudson Expert Report 
 

24 
 

Possible objections to my above analysis: In conclusion, I consider seven possible 
objections that might be raised in response to the analysis above and explain why none of these 
objections has merit. 

 
First, people have claimed that dissociative amnesia is a common phenomenon in 

individuals with posttraumatic stress disorder and use this claim to support their opinion that 
“dissociative amnesia” is generally accepted in the scientific community. Therefore, is it 
possible that scientists are actually writing many articles about “dissociative amnesia,” but 
these articles are classified instead under the term “posttraumatic stress disorder” in PubMed, 
and therefore were missed in the bibliometric count? If we go into PubMed once again, and 
enter the term “posttraumatic stress disorder,” we find 10,340 articles published between 2010 
and 2018. But if we then look for publications about posttraumatic stress disorder that also 
include the keyword “dissociative amnesia,” (i.e., publications that come up in PubMed when 
we enter the terms “posttraumatic stress disorder” and “dissociative amnesia” together in the 
search bar), we find that there have been only nine such publications worldwide from 2010 
through 2018. This is telling evidence that scientists clearly accept the diagnosis of 
“posttraumatic stress disorder,” but that practically no scientists are writing about “dissociative 
amnesia” as a feature of posttraumatic stress disorder. 

 
One might try to argue that perhaps scientists do accept the notion of “dissociative 

amnesia” in patients with posttraumatic stress disorder, but they simply have not included 
“dissociative amnesia” as a keyword when they published their papers. However, this argument 
does not withstand inspection. When a scientist submits a paper to a peer-reviewed journal, 
the journal will typically ask the author to suggest five or more keywords as part of the 
submission process. Therefore, if one were submitting an article about, say, neuroimaging 
findings in people with posttraumatic stress disorder, one might provide a string of keywords 
such as “posttraumatic stress disorder,” “war trauma,” “neuroimaging,” “MRI,” and 
“hypothalamus,” – or some similar string. After accepting the article, the journal would typically 
use the suggested string of keywords, but might change one or more of the keywords or add 
additional keywords of its own. But even though papers typically have five or more keywords, 
we find from PubMed that out of more than 10,000 papers on PTSD, only nine papers listed 
“dissociative amnesia” as any of the keywords. 

 
Indeed, even if we do a search using the terms “posttraumatic stress disorder” and the 

far broader generic term “amnesia,” there are still only 50 articles for 2010 through 2018 – and 
many of these articles are about amnesia caused by traumatic brain injury, which is of course 
completely unrelated to “dissociative amnesia.” 
 

A second possible objection to our findings is that “dissociative amnesia” is a rare 
disorder, and that there would be fewer publications on rare disorders as opposed to common 
disorders. However, according to estimates from DSM-5, in any given year, 1.8% of the 
American population will exhibit dissociative amnesia, which translates as more than 5 million 
individuals with this disorder in the United States alone in any given year. This 12-month 
prevalence figure is in the same general range as the estimated 12-month prevalence for panic 
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disorder (2.5%), obsessive-compulsive disorder (1.2%), attention-deficit/hyperactivity disorder 
(2.5% of adults) and bipolar disorder (1.8%), according DSM-5 estimates, and far greater than 
the 12-month prevalence for anorexia nervosa quoted by DSM-5 (0.2%). Thus, the dearth of 
publications on “systematized dissociative amnesia”/ “repressed memory” cannot be explained 
by alleging that “repressed memory” is scientifically accepted, but simply rare. 

 
Third, it might be argued that there would be many publications for disorders supported 

by extensive research funding, but fewer publications for disorders that lack extensive funding. 
Perhaps “repressed memory” simply does not get much research funding. However, even if we 
assume that there is a correlation between research funding and publication rates, it must be 
remembered that research funding itself is correlated to a degree with clinical acceptance of a 
disorder: disorders that are widely recognized will tend to generate research funding, whereas 
disorders that are not widely accepted will be less likely to generate funding. Therefore, lack of 
funding by itself is an inadequate explanation for the lack of publications on “repressed 
memory.” 

 
Fourth, one might speculate that some disorders are more exciting than others, and that 

scientists may publish disproportionately about interesting and exotic disorders to the 
detriment of more commonplace disorders. This phenomenon has been suggested with regard 
to publications about neurological conditions (Al-Shahi, Will, & Warlow, 2001), where it was 
found that the number of publications in 1998 about stroke and transient ischemic attack was 
small relative to the number of people who actually experience strokes and ischemic attacks, 
whereas publications about certain rare neurological conditions (e.g., Creutzfeldt-Jakob 
disease) were frequent relative to the very small number of actual cases. However, when we 
look at actual numbers, we see that there were 42 articles about Creutzfeldt-Jakob disease 
versus 4,562 about stroke and transient ischemic attack during the year 1998. Therefore, even 
though the proportion of articles about stroke was still small relative to the massive numbers of 
actual people with stroke, the rate of publication was still robust. Thus, this argument cannot 
be used to explain away the dearth of articles on “systematized  dissociative amnesia.”  

  
Fifth, it might be claimed that scientists actually agree on the validity of “dissociative 

amnesia,” and that since this issue is no longer controversial, there are few publications. But 
this argument is clearly false, because other disorders with established validity, such as 
anorexia nervosa or obsessive compulsive disorder, have continued to generate hundreds or 
even thousands of publications every year.  

 
Sixth, it might be argued, as some have (Clement, Singh, & Burns, 2003), that an analysis 

restricted to PubMed would miss articles that were not indexed in PubMed, and that an ideal 
search should use multiple search engines in order to capture the full range of publications on a 
given diagnosis. Although it is certainly true that PubMed does not capture all published 
articles, this argument would not be relevant for our comparison of publication rates across 
different diagnoses using PubMed across the board, since the searches for all of the different 
diagnoses would be similarly limited by the use of a single search engine. Moreover, it could be 
argued that it is actually superior to use PubMed alone, because this search engine is restricted 
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to well-recognized scientific journals (so-called “indexed journals”), and thus excludes lower-
level journals and “fringe” journals that are less likely to represent the views of the mainstream 
scientific community.  

 
Seventh, it might be argued that the term “dissociative amnesia” does not capture all of 

the articles written on the subject, because some may be listed under other search terms such 
as “repressed memory,” “recovered memory,” “psychogenic amnesia,” or “traumatic amnesia.” 
However, the first three of these alternative terms collectively yielded only about two dozen 
articles in 2010-2018 not already captured by the term “dissociative amnesia,” and the term 
“traumatic amnesia” generates almost entirely neurological studies involving the aftereffects of 
traumatic brain injury and other biological injuries. Moreover, a similar argument could be 
applied to comparison diagnoses in a bibliometric analysis. For example, the term “anorexia 
nervosa” would likely fail to capture many papers discussing anorexia nervosa but classified 
under keywords such as “eating disorders.” 

 
In conclusion, even when we allow for some possible effects associated with the seven 

potential methodological objections enumerated in the paragraph above, these effects still 
could not account for differences on the order of a hundredfold between articles on 
“dissociative amnesia” and articles on other DSM-5 diagnoses. Moreover, when we look at 
articles in the last seven years that specifically address the so-called “systematized” subtype of 
dissociative amnesia – which corresponds to the concept of “repressed memory” as it is 
generally used in the courts – the number of such articles is only a small fraction of the overall 
articles on “dissociative amnesia,” so that we are now talking of differences on the order of the 
thousand fold between articles on “systematized dissociative amnesia” and articles on other 
diagnostic entities. A difference of this magnitude is so large that it cannot possibly be 
explained on the basis of the seven possibly confounding factors discussed above. Thus, our 
bibliometric analysis admits to only one plausible interpretation, namely that “dissociative 
amnesia” has garnered almost negligible scientific interest, and thus has failed to gain 
acceptance in the general scientific community. 

 
F. Popular belief in “repressed memory” provides no evidence that the theory is accepted in 
the relevant scientific community. 

 
Another equally spurious argument about “repressed memory” is that portrayals of this 

hypothesized phenomenon appear often in Hollywood movies, novels, dramas, and television 
shows, and that this popular acceptance is somehow evidence of scientific acceptance. But the 
fact that a concept enjoys popular belief provides no logical evidence that the relevant scientific 
community accepts the concept. For example, many mothers will claim that chicken soup is 
helpful for the common cold, but this popular belief has no support among infectious disease 
researchers, and we would certainly not allow an expert witness to testify to a jury about the 
medical benefits of chicken soup. Similarly, many elephant owners in Southeast Asia reported 
that their animals somehow anticipated the December 26, 2004 earthquake and tsunami in the 
Indian Ocean, and ran away from the shore well in advance of the earthquake – but 
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seismologists would tell us that it is not scientifically accepted that elephants can predict 
earthquakes. Popular belief must not be confused with scientific acceptance. 

 
Indeed, my colleagues and I have published a scientific study suggesting that “repressed 

memory” is little more than a Victorian-era myth: nowhere in the literature of the world prior 
to 1780, in any published work, in any language, in fiction or in nonfiction, is there even a single 
description of an individual who exhibited a “repressed memory” (H. G. Pope, Poliakoff, et al., 
2007a). Instead, “repressed memory” emerged as a romantic philosophical notion in the 
1780’s, long before it was ever portrayed as a “scientific” notion. (Note that this paper employs 
the term “dissociative amnesia,” rather than “repressed memory,” because the paper was 
written prior to the time that we recognized that the term “dissociative amnesia” had become 
an ambiguous term that could be misleading, as described previously. Therefore, in reading the 
paper today, is important to recognize that the paper is specifically talking about the concept of 
“repressed memory” as it is defined here in this analysis, and does not refer to the 
heterogeneous and ambiguous term, "dissociative amnesia.") 

 
The paper reporting this study begins by noting that real psychological phenomena, 

which genuinely occur in human beings, such as delusions, hallucinations, dementia, 
depression, anxiety, and even neurologically induced amnesia, appear in published works 
throughout the ages – because writers observed these phenomena in people around them, and 
then described these phenomena in their works. Now if “repressed memory” were a genuine 
psychological phenomenon – an innate capacity of the brain to banish from consciousness the 
memory of a traumatic event – then in the thousands of years prior to 1780, numerous people 
would have witnessed individuals who exhibited this phenomenon, and then described cases of 
“repressed memory” in the course of written works. Consequently, one would expect to find 
numerous examples of “repressed memory” in both nonfictional works and fictional characters 
before 1780. 

 
To test this question, we advertised in three languages on more than 30 Internet web 

sites and discussion groups, and also in print, offering $1,000 to the first individual who could 
find a case of “repressed memory” for a traumatic event in any fictional or nonfictional work 
before 1800. The search generated more than 100 responses from individuals all over the 
world; it produced numerous examples of ordinary forgetfulness, infantile amnesia, and 
biological amnesia throughout works in English, other European languages, Latin, Greek, Arabic, 
Sanskrit, and Chinese before 1800, but no descriptions of individuals showing “repressed 
memory” for a traumatic event. Eventually one individual found a case a few years before 1800, 
in 1786, and was awarded the $1,000 prize. However, this case does not change our 
fundamental argument that “repressed memory” is merely a recent romantic notion; it simply 
sets the threshold for the development of this belief a couple of decades earlier than we had 
originally postulated. 

 
The absence of cases of “repressed memory” before 1780 cannot be explained simply 

by arguing that our ancestors understood or described psychological phenomena so differently 
as to make these descriptions unrecognizable to modern readers – because spontaneous 
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complete amnesia for a major traumatic event, in an otherwise lucid individual, is so graphic 
that it would be recognizable even through a dense veil of cultural interpretation. More 
specifically, our ancestors were certainly capable of describing trauma in their written works, 
and they were certainly capable of describing individuals with amnesia (such as amnesia due to 
head injury or dementia, for example). Therefore, if our ancestors had witnessed anyone who 
developed amnesia for a traumatic event, they would certainly have been capable of writing 
such a description – even if they did not fully understand what they had witnessed. By analogy, 
our ancestors had a very different notion of delusions and hallucinations from that which we 
have today, but descriptions of delusions and hallucinations are nevertheless readily 
recognizable in numerous works written prior to 1780. Therefore, if “repressed memory” 
existed, why would it not be identifiable in numerous texts as well? 

 
Our paper considers several other arguments such as the one above, and concludes that 

there is no plausible manner in which “repressed memory” could be a genuine human 
psychological phenomenon, and yet somehow never appear in any written work prior to 1780. 
One is left, by default, with the conclusion that “repressed memory” is simply a romantic notion 
peculiar to our recent Western culture.  

 
For a full scientific discussion of the above points, I refer the reader to our published 

paper, together with our published responses to writers who have questioned our findings (H. 
G. Pope, Jr., Poliakoff, Parker, Boynes, & Hudson, 2009, 2010; H. G. Pope, Poliakoff, Parker, 
Boynes, & Hudson, 2007b, 2007c). 

 
In summary, the findings of the paper can be reduced to a single sentence: if “repressed 

memory” were a genuine phenomenon that occurred often individuals who had experienced 
trauma, how is it possible that no one, anywhere, in any language, in any culture prior to 1780, 
ever happened to notice and describe even a single case? 

 
G. Laboratory studies of “forgetting” provide no evidence that “repressed memory” is 
generally accepted in the scientific community. 

 
Laboratory studies have been conducted where individuals attempted to deliberately 

remember certain stimuli (such as words in a word list) and to forget others (Anderson & 
Green, 2001; Anderson et al., 2004). Although these studies suggest that people have some 
control over their ability to remember or forget words on a word list, this observation does not 
permit any inference that there is a scientific consensus that individuals can develop complete 
amnesia for a traumatic life event. 

 
More generally, as already discussed above, any discussion of laboratory observations is 

tangential and potentially misleading, in that it merely distracts us from the real question of 
whether there is a scientific consensus on the validity of “repressed memory” for actual human 
beings experiencing actual traumatic events in real life. To leap from laboratory studies using 
word lists, brain-imaging results, or other such data, to the question of “repressed memory” in 
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real life represents a similar fallacy. Relying on such studies as evidence of “repressed memory” 
is an example of drawing conclusions without a scientific basis. 

 
H. Looking at all of the evidence above, and even taking the position most favorable to 
proponents of “repressed memory,” one could not possibly maintain that the concept of 
“repressed memory” is generally accepted in the relevant scientific community.  

 
Looking at all of the material presented in sections A through G above, and even when 

interpreting this material from a position most favorable to advocates of “repressed memory,” 
one would still, at an absolute minimum, have to concede that the concept of “repressed 
memory” is at the very least controversial. But even by admitting that “repressed memory” is 
controversial, we are already admitting that “repressed memory” is not generally accepted in 
the relevant scientific community, since it is logically contradictory to conclude that a concept is 
controversial and yet is simultaneously generally accepted. 

 
Note, as a corollary to the above paragraph, it is not the burden of those who challenge 

the general acceptance of “repressed memory” to demonstrate that “repressed memory” is 
generally rejected in the relevant scientific community. Rather, it is sufficient for them to 
demonstrate simply that it is controversial, because this demonstration alone establishes that 
the concept is not generally accepted. 
 
 
VI. Peer Reviewed Publication Concerning “Repressed Memory” has Resulted in Rejection of 
the “Repressed Memory” Hypothesis by the Scientific Community, Both on Grounds That it 
Has Not Been Proven and Because Proponents of Repressed Memory Rely Upon Studies with 
Substantial and Obvious Flaws That Do Not Meet Basic Scientific Standards 

 
A. Studies of trauma victims overwhelmingly show no evidence of “repressed memory.” 

 
An enormous literature of studies of individuals who had experienced numerous types 

of trauma has shown that individuals remember traumatic events vividly. To illustrate this fact, 
the Pope-Hudson 2012 Chapter contains a list and table (Appendices A and B of the Chapter) 
showing a non- review of studies covering more than 11,000 individuals who had experienced 
all manner of traumas in 77 studies. These studies contain no mention of anyone who was 
unable to remember an entire traumatic event for any reason other than the ordinary known 
causes of amnesia, such as 1) head injury, drug intoxication, or other biological insults to the 
brain, as discussed above; or 2) the amnesia of early childhood, wherein memories for most 
events before age 5 and virtually all events before age 3 are lost because the brain is still 
developing, as discussed above. Also, one must exclude, in reviewing these studies, cases 
where individuals reported amnesia merely for some piece of a traumatic event, since this 
phenomenon may well represent so-called “incomplete encoding,” as explained above (e.g., 
having a memory of a gun, but not the assailant's face, after an incident being threatened with 
a gun).  
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Moreover, an exhaustive review was conducted of the aftereffects of childhood sexual 
abuse, published by Kendall-Tackett, Williams, and Finkelhor in 1993 (Kendall-Tackett, Williams, 
& Finkelhor, 1993). This review examined 45 studies covering 3,369 individuals who had 
experienced childhood sexual abuse; although the review documents numerous sequelae of 
sexual abuse reported by the various studies, “repressed memory” for the abuse never appears 
anywhere in the review. This finding is particularly remarkable when it is considered that Linda 
Williams, one of the co-authors of this article, was the same Williams whose 1994 study 
(described below) is often cited as evidence of “repressed memory” by proponents of the 
hypothesis. 

 
Adding up the more than 14,000 individuals reported in more than 120 studies covered 

by the above reviews, it is inconceivable that “repressed memory” could be a valid and 
generally accepted scientific hypothesis, yet not be demonstrated in a single unequivocal case 
reported throughout this vast literature. Of course, it should be acknowledged that the 
investigators in many of the 120 studies did not specifically ask the study participants about 
“repressed memory” per se. However, if “repressed memory” were a genuine phenomenon, it 
is inconceivable that none of the 120 studies would have commented, even in passing, about 
even a single case of “repressed memory” among the 14,000 individuals who had experienced 
trauma. 

 
Given the numerous prestigious scientific papers that question “repressed memory,” as 

described above, together with the even more numerous studies of thousands of individuals 
who had experienced trauma that fail to show evidence of “repressed memory,” as just cited, it 
is clear that the peer-reviewed scientific literature offers no consensus that the theory is valid. 

 
While there are some peer-reviewed papers that do purport to provide evidence, or are 

claimed by others to provide evidence, for “repressed memory,” it must be remembered that 
even if one accepts these latter papers completely at face value, this still would not permit the 
conclusion that there is a scientific consensus regarding “repressed memory”; instead, there is a 
scientific controversy regarding “repressed memory.” Furthermore, there are many severe 
methodological deficiencies in papers purporting to accept “repressed memory,” several of 
which I summarize in sections B through E below. 

 
B. Retrospective studies purporting to document “repressed memory” fail to meet basic 
scientific standards and are scientifically almost valueless. 

 
As mentioned above, there are some studies that do purport to show “repressed 

memory,” or studies that have at least been interpreted by some writers as providing some 
evidence of “repressed memory.” However, the great majority of these studies are 
retrospective investigations. In retrospective studies, individuals in the present are asked to 
recall whether or not they had a period of purported forgetting in the past. In the typical 
retrospective study, a sample of subjects (say, 1000 college students) is surveyed to ask if they 
recall having ever been sexually abused. A certain percentage will answer “yes” (say, 100 of the 
students). These individuals are then asked if there were ever a period of time during which 
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they could not remember the abuse. Almost always, at least some of the individuals will answer 
“yes” to this question. I refer to studies of this type as “do-you-remember-if-you-forgot” 
studies. 

 
Some proponents of “repressed memory” have inappropriately interpreted these 

studies as evidence that the individuals actually “repressed” the memory of the abuse for some 
period of time. But in fact, such studies provide no acceptable scientific evidence of "repressed 
memory" at all. First, most of the studies failed to obtain confirmation that the purported 
episode of recalled sexual abuse actually occurred. Second, even if the episode did occur, 
almost none of the studies made an effort to validate the meaning of a “yes” answer to the 
question about having forgotten the event for a period of time. For example, a “yes” might 
mean that the subject simply had not thought about the event for some period of time, but it 
does not mean that the subject was unable to remember the event during that period of time. 
We could not conclude that “yes” responses indicated actual “repressed memory” unless we 
could go back in time, meet the individuals during the period of purported amnesia, and ask 
them specifically if they remembered the episode of sexual abuse in question, as explained in 
our hypothetical example above. Without such validation, a “yes” answer is uninterpretable. 
This issue has been discussed in detail in the Pope-Hudson 2012 Chapter and elsewhere (H. G. 
Pope, 1997). 

  
One group of investigators did attempt to assess the validity of a “yes” answer in a 

retrospective study. Melchert and Parker (Melchert & Parker, 1997) surveyed 429 adults and 
asked them about a history of childhood abuse. Of these, 111 reported a history of sexual 
abuse, 78 a history of physical abuse, and 101 a history of emotional abuse. The investigators 
then asked the individuals, “has there ever been a time when you could not remember the 
sexual/physical/emotional abuse that happened to you?”  The investigators received a “yes” 
answer from 22 of the subjects who reported childhood sexual abuse. They then asked, “If 
there was a time when you could not remember the abuse, why do you think you couldn’t 
remember it?”  Among the various options for answering this question were “because I didn’t’ 
want to think about it,” and “because I was afraid of remembering it.” The option closest to 
“repressed memory” was “because I simply had no memories of it ever happening.”  
Remarkably, among the 46 subjects reporting they had forgotten one of the three forms of 
abuse, there was not a single individual who endorsed the response, “because I simply had no 
memories of it ever happening.”  This finding graphically illustrates the fallacy of equating a 
“yes” response in any retrospective study with “repressed memory.”  Even if some of the 
subjects had responded that they had “no memories of it ever happening,” one still would not 
have a scientifically valid test, because there is no assurance that these subjects would actually 
have displayed amnesia in real life if we were to go back to the time of the purported 
forgetfulness and ask them directly and contemporaneously whether they remembered the 
episode of abuse. Indeed, this point highlights a fundamental flaw in the process of attempting 
to retrospectively assess amnesia in cases alleging “repressed” and “recovered” memory: for 
those who claim that a memory has been “repressed” in the past and is now “recovered,” there 
is no scientifically valid method to establish that these individuals were, in fact, unable to 
remember the event at some point in the past. 
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A further source of error in retrospective studies is that people may believe that they 

were unable to remember, whereas in fact they have forgotten that they actually were able to 
remember. For example, there are cases where individuals believed that they had forgotten an 
experience for many years, and then were surprised when others told them that they had, in 
fact, remembered and discussed the experience during the period of alleged amnesia (Schooler, 
Bendiksen, & Z., 1997). I have already discussed this phenomenon above, and I will discuss it in 
greater detail in section C immediately below. 

 
A subsequent study by Epstein and Bottoms (Epstein & Bottoms, 2002) also used the 

“do-you-remember-whether-you-forgot” design and concluded that the recollection of having 
forgotten reported by subjects would “not meet the [legal] standard set by the more common 
delayed discovery doctrine adopted by many states to accommodate repressed memories of 
abuse…” [p. 222; italics mine]. 

 
The mere number of retrospective studies of the above “do-you-remember-whether-

you-forgot” type – about 60 studies over the last 15 years – does not heighten the validity of 
the findings. Even if there were 150 or 250 studies with the same flaws, this would not make 
“repressed memory” any more scientifically credible. For example, there have been many 
thousands of documented Elvis sightings since the time of Elvis Presley’s death. But the sheer 
number of such sightings does not permit the scientific inference that Elvis is alive.  

 
Recent case reports purporting to document “repressed memory” are also almost 

valueless. Such reports are sometimes advanced in favor of “repressed memory,” claiming to 
show individual instances of “repressed” and “recovered” memories of childhood trauma. Two 
such case reports that are sometimes cited are those of Duggal and Srofe (Duggal & Sroufe, 
1998) and Corwin and Olafson (Corwin & Olafson, 1997). However, these reports disintegrate 
upon critical inspection. With regard to Duggal and Srofe, an analysis by Piper and colleagues 
(Piper et al., 2000) concludes (page 196), “in sum, Duggal and Srofe offer neither evidence that 
the child experienced any traumatic, memorable event nor evidence that if she did, it occurred 
beyond the age of childhood amnesia. The authors also fail to support their contention that the 
respondent’s putatively recovered memory accurately reflected some childhood 
mistreatment.” Similarly, with regard to Corwin and Olafson’s case of “Jane Doe,” an 
investigation by Loftus and Guyer (E. F. Loftus & Guyer, 2002) exposed numerous flaws in the 
report that undermine its credibility. Loftus and Guyer conclude, “in sum, we believe that there 
are ample reasons to doubt whether Jane Doe was physically or sexually abused by her mother 
and to doubt much of the ‘supporting evidence’ used to support the abuse hypothesis.” 
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C. Recent laboratory investigations provide a simple, scientifically tested, alternative 
explanation for cases where individuals may come to believe that they have “repressed” and 
subsequently “recovered” a memory. Specifically, such individuals have suffered from 
ordinary forgetfulness, and there is no need to postulate some special mechanism of 
“repression” to explain their experiences. 

 
A recent series of elegant laboratory investigations, conducted by the research group of 

Richard McNally and colleagues at Harvard University, has provided a simple and compelling 
explanation for the phenomenon where adult individuals may come to believe that they have 
“repressed” and subsequently “recovered” a memory of childhood sexual abuse. This 
explanation is well summarized by Dr. McNally in one of his recent papers (R. J. McNally, 2007), 
and therefore I quote it at some length here: 

 
“In our research program, the typical recovered memory participant reports having 
been nonviolently molested (e.g., fondled) by a trusted adult (e.g., uncle) on 1 or more 
occasions, and having been confused and upset, but not terrified. Aged only 7 or 8 
years, the average survivor did not fully understand the unpleasant experience as sexual 
abuse. Understanding such episodes as sexual abuse likely amplifies its negative 
emotional impact and hence its memorability. In the absence of such understanding, the 
episode is less likely to be as memorable as it would otherwise be. Lacking a conceptual 
framework for the molestation, the CSA [childhood sexual abuse] survivor managed not 
to think about the experience for many years, and this ordinary forgetting was fostered 
by the absence of reminders (e.g., perpetrator moved away). Years later, the abuse 
survivor encounters reminders that trigger recollection of the long-forgotten experience 
from the perspective of an adult. Because the event was not understood when it 
occurred and was not experienced as traumatic, no special dissociative mechanism is 
needed to explain why the person did not think about it for so long. Once CSA survivors 
in our research program have recalled the event as adults, usually outside the context of 
therapy, they tend to experience intense distress, and nearly one third of them qualify 
for PTSD.” (p. 1086) 
 
In a paper, entitled “A New Solution to the Recovered Memory Debate,” (R. J. McNally & 

Geraerts, 2009), McNally and co-author Elke Geraerts expand upon the above explanation and 
provide scientific documentation from studies in their own laboratory to support it. Specifically, 
they point out that in their studies, many adults who had apparently experienced childhood 
sexual abuse indicate that they were not terrified or extremely traumatized at the time of the 
abuse, but merely perceived the experience as bizarre, disgusting, or confusing. As children, 
these individuals typically failed to understand the experience as sexual or abusive at the time, 
and thus failed to perceive it as particularly striking or memorable. Therefore, especially in the 
absence of reminders about the sexual abuse, these individuals hardly ever thought about it in 
the ensuing years, even though there was in fact no evidence that they were actually unable to 
remember it. Indeed, in some cases, these individuals simply forgot the fact that they had 
recalled the abuse from time to time, thereby giving themselves the illusion that they had had 
amnesia for it.  
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Indeed, McNally's research group has shown, under laboratory conditions, that many 

individuals could recall specific autobiographical events during one visit to the laboratory, and 
then would forget that they had remembered these events when they returned to the 
laboratory two months later and were asked specifically whether they had remembered the 
events at the time of the previous visit (Geraerts et al., 2006). This experiment provides graphic 
evidence that individuals can feel that they have “recovered” a memory of an event, even 
though in reality they were demonstrably able to remember the event earlier. Thus, there is no 
need to postulate a novel brain mechanism of “repressed memory” to explain the phenomenon 
where individuals report that they have recently “recovered” a memory that they believe was 
previously inaccessible. 

 
D. Prospective studies purporting to document “repressed memory” also contain fatal 
scientific flaws. 

 
As the above paragraphs have illustrated, retrospective studies are fraught with severe 

methodological flaws, including the simple fact that people demonstrably forget that they were 
capable of remembering all along. Therefore, a more scientifically valid method for testing the 
validity of “repressed memory” is through prospective studies. In prospective studies, a 
traumatic event is known to have occurred, and subjects are interviewed at a later date to see if 
they remember the experience. 

 
Although this design is fundamentally sound if correctly performed (see Section VII 

below), the available prospective studies provide no acceptable scientific evidence that 
“repressed memory” actually occurred in any of the cases (for a detailed discussion of these 
studies, see the Pope-Hudson 2012 Chapter section § 20:24, Part 5c). 

 
For example, subjects in some prospective studies were under age five, and in some 

cases even under age one, at the time of the purported trauma, and hence likely to have 
experienced amnesia simply as a result of ordinary childhood amnesia (a phenomenon 
attributable to the immaturity of the developing brain, as discussed above, and having nothing 
to do with “repressed memory”). Second, many of the available prospective studies provided 
inadequate documentation that the purported traumatic event actually occurred. Third, some 
studies included individuals who had experienced relatively minor episodes of sexual abuse (for 
example, simply being touched inappropriately, perhaps only on a single occasion) – which may 
not have been perceived by a young child as particularly memorable, and hence simply 
forgotten (as described above). Fourth, and most importantly, subjects in some of the studies 
(most notably the often-quoted study of Williams (Williams, 1994)) were never actually asked 
whether or not they remembered the purported episode of childhood sexual abuse; instead, 
they were simply asked about memories of sexual abuse or traumatic events in general. If 
subjects did not mention the index episode of sexual abuse when asked, the investigators did 
not follow up and specifically ask the subjects about their known abuse incident to find out 
whether the subjects remembered it or not.  
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It is a grave error to conclude that nondisclosure of an event indicates that one has 
repressed the memory of that event. This fact is demonstrated in an extensive body of studies 
that have consistently revealed substantial rates of underreporting by people interviewed 
about all manner of life events. For example, a series of studies undertaken by the United 
States Department of Health, Education, and Welfare (reference citations in the Pope-Hudson 
2012 chapter) addressed the question of whether individuals would correctly report known 
events from their past to interviewers. One study, for example, found that 28% of individuals 
interviewed by trained researchers failed to report a one-day hospitalization they were known 
to have undergone within the previous year. In another, 35% of respondents, when 
interviewed, did not report a doctor’s visit that had occurred within the past two weeks. In 
another example, 54% failed to report a hospital admission occurring within 10 to 11 months 
prior to the interview. Nondisclosure has also been documented in many other studies in 
settings in which people are interviewed about sensitive or embarrassing information, including 
alcohol consumption, cigarette smoking, drug use, history of drunk driving charges, arrest 
records, HIV infection, epilepsy, history of psychiatric disorders, and history of having been a 
victim of a crime. Examples of underreporting relative to crime can be seen in a 1981 report 
from the National Crime Survey, wherein known crime victims underreported burglaries by 
14%, robberies by 24%, and assaults by 64%. These findings are consistent with underreporting 
when interviewees are asked about sexual abuse. These findings completely undermine the 
notion that such nondisclosure can be equated with “repressed memory.”  

 
Another prospective study of childhood physical and sexual abuse by Della Femina et al. 

(Della Femina, Yeager, & Lewis, 1990) provides graphic evidence that nondisclosure should not 
be erroneously equated with “repressed memory.” In this study, the investigators interviewed a 
group of 69 young adult men about whether they had been abused as children. Eighteen of the 
69 men in this group denied on interview that they had been abused in childhood, even though 
the investigators had old records showing that the abuse had actually occurred. However, Della 
Femina et al. did not make the error of assuming that these men exhibited “repressed 
memory,” and instead managed to go back and perform “clarification interviews” with eight of 
these 18 men. In the clarification interview, the investigators asked the men directly about their 
known history of abuse, and importantly all of these men admitted that they actually 
remembered the abuse, but had simply chosen not to disclose it at the time of their initial 
interview. This finding illustrates once again that it is inappropriate and naïve to take initial non-
disclosure at face value as evidence of “repression.”  Failure to disclose, for a variety of reasons, 
is a well-known and well-documented occurrence in survey studies. 

 
Another large prospective study by Goodman et al. (Goodman et al., 2003) followed 175 

individuals who had experienced documented childhood sexual abuse and failed to find 
evidence of any “special memory mechanisms unique to traumatic events” (p. 117). The study 
cautioned that “failure to report CSA [childhood sexual abuse] should not necessarily be 
interpreted as evidence that the abuse is inaccessible to memory…” (p. 113). 

 
The conclusions of Williams and colleagues are even further repudiated by another 

recent study by Bonanno and colleagues (Bonanno et al., 2002), who interviewed 67 individuals 
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who had experienced documented child sexual abuse, obtained from records of Child 
Protective Services in Washington DC. These individuals were at least age 6 at the time of the 
documented abuse (and hence unlikely to be the subject of infantile amnesia). All had 
experienced genital contact or penetration from a family member. The investigators 
interviewed these individuals at a mean 7.1 years after the initial abuse assessment. First, 
without disclosing their knowledge of the subjects’ history of sexual abuse, the investigators 
simply asked the interviewees to describe “the most distressing event or series of events they 
had ever experienced.”  In response to this question, only 44 (66%) of the interviewees 
described the experience of sexual abuse, whereas 23 (34%) did not. This figure is very similar 
to that obtained in the Williams study, where 38% did not disclose their known index episode of 
sexual abuse when asked a generic question. However, Bonanno and colleagues did not make 
Williams’ error of assuming that the non-disclosers had “repressed” the memory. Instead, they 
conducted a subsequent structured interview asking more directly about sexual abuse 
experiences. On this second interview, virtually all of the non-disclosers acknowledged 
experiences of sexual abuse, with only two subjects still denying abuse. Interestingly, these two 
subjects were rated as showing high levels of shame on interviewing, suggesting that they had 
not forgotten their abuse experience, but were still intentionally withholding the information 
from the interviewer. Bonanno and colleagues make no suggestion that these two individuals 
were “repressing” their memories. 

 
In summary, as I have discussed in greater detail in the Pope-Hudson 2012 Chapter, 

there are currently a total of seven prospective studies of memory of childhood sexual abuse, 
and none provides any satisfactory evidence of “repressed memory.” Specifically, four of the 
studies, including the Della Femina, Goodman, and Bonanno studies cited immediately above, 
together with one other study by Widom and Morris (Widom & Morris, 1997), do not even 
purport to show evidence for “repressed memory,” and all of these four studies specifically 
mention the issue of nondisclosure as a phenomenon that may readily explains participants’ 
failure to report a known episode of sexual abuse. The remaining three studies, which include 
the Williams study just cited, together with two other much smaller, even more seriously 
flawed studies (Bagley, 1995; Burgess, Hartman, & Baker, 1995), are sometimes claimed to 
show evidence of “repressed memory,” but none has provided any evidence that non-reporting 
was in fact attributable to “repressed memory,” as opposed to simple nondisclosure, together 
with factors such as ordinary forgetfulness and early childhood amnesia.  

 
Moreover, as I have reviewed in the Pope-Hudson 2012 Chapter, various prospective 

studies of memory in individuals who had experienced traumas other than childhood sexual 
abuse – such as disasters, witnesses to disaster, kidnappings, concentration camps, accidental 
injuries, and medical procedures – have also failed to provide any evidence that individuals 
“repressed” their memories in these situations. In cases where forgetfulness or amnesia were 
reported, these could be readily explained by the ordinary causes of memory deficits that I 
have reviewed at the beginning of this chapter, without any need to hypothesize a novel 
mechanism such as “repression.” 
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In summary, therefore, no prospective study has ever demonstrated that a group of 
individuals actually “repressed” the memory of a traumatic event, as opposed to simply 
forgetting it or simply choosing not to disclose an event that was actually remembered. 

 
E. An extensive literature studying combat trauma, the Holocaust, natural disasters and the 
like similarly fails to demonstrate evidence for “repressed memory.” 

 
In the Pope-Hudson 2012 Chapter, I also discuss in some detail the literature 

surrounding other types of trauma, such as wartime combat, torture, and natural disasters. 
Once again, a detailed review of this literature fails to show any acceptable scientific evidence 
that any of the individuals who had experienced trauma actually displayed “repressed 
memory.” The reader is referred to my chapter for a full discussion of these materials; I 
summarize them briefly in the next few paragraphs.  

 
Combat Trauma. A thorough analysis of the extensive literature studying combat trauma 

fails to produce valid evidence to support the “repressed memory” hypothesis. Those studies 
that have described amnesia in wartime situations, beginning with World War I, cannot 
reasonably be interpreted as describing amnesia from “repressed memory,” because combat 
veterans were vulnerable to numerous ordinary biological causes of amnesia, such as loss of 
consciousness, grand mal seizures, severe sleep deprivation, profound fatigue and weight loss, 
and other neurological insults. Other widely documented factors place further interpretive 
limits on such studies. These include several studies in which either hypnosis or barbiturates – 
both of which can stimulate confabulation – were used to “reconstruct” memories of combat 
situations. Also, a number of investigators conducting wartime studies suspected malingering 
among those who reported amnesia, with some investigators even suggesting that most cases 
of combat neurosis and amnesia involved exaggeration or malingering, amidst terror and 
anxiety that were genuine. A few studies failed basic methodological requirements by failing to 
document traumatic events, and many of the studies offered only a collection of case reports 
subject to a high risk of false positive findings. An example of this phenomenon includes a case 
reported of “recovered memories” by Korean War veterans who remembered being present 
with a particular veteran, Edward Daily, at the No gun Ri massacre 40 years earlier (Moss, 
2000). However, United States military records indicated that Daily was never present at No 
gun Ri, and instead had been working as a clerk and a mechanic in the prosaic 27th Ordinance 
Maintenance Company, well behind the front lines. Thus, these veterans’ “recovered 
memories” of having been with Mr. Daily were false. 

 
A review of combat trauma literature demonstrates that the most prevalent cognitive 

disturbance in psychologically traumatized combat veterans is the intrusive recollection of 
terrifying events, i.e., the remembrance of traumatic events all too well. As is true with many 
people who suffer from psychiatric disorders, veterans with chronic stress reactions report 
problems with everyday memory and concentration. Such reports do not provide evidence of 
“repressed memory.” In short, decades of literature devoted to combat trauma have failed to 
establish evidence of “repressed memory.”  
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The Holocaust, Genocide, and Torture. Although several studies of prisoners of war and 
Holocaust survivors describe the usual disturbances of concentration and memory typically 
seen in depressed and anxious individuals, none report patients who “repressed” the memory 
of their trauma. An example of this is seen in Wagenaar and Groeneweg’s study of survivors of 
Camp Erika, a German prison camp in World War II (Wagenaar & Groeneweg, 1990). This study 
is sometimes erroneously cited as evidence favoring “repressed memory.”  The results of this 
study, however, showed that all subjects remembered the camp very well even upon interview 
40 years later. It is not surprising that the survivors had forgotten various details of the 
experience after four decades; in any case, this forgetfulness was random and not confined to 
the traumatic events. 

 
Several other studies of concentration camp survivors, sometimes cited as evidence of 

“repressed memory,” do not survive inspection and application of basic scientific 
methodological criteria. Many cases of purported amnesia appear to be due to biological 
problems, such as loss of consciousness from head injury or other neurological insults. 
Furthermore, prisoners who endured months or years of repeated traumas cannot reasonably 
be expected to remember every traumatic event individually, and therefore this kind of 
forgetfulness has nothing to do with “repressed memory.”  It simply represents the normal 
human tendency to forget individual events from a series of many similar events. Finally, 
studies have established that concentration camp survivors are often reluctant to describe 
gruesome memories.  

 
Disaster Victims. Certain studies of victims of disasters, both natural and manmade, are 

also sometimes cited as evidence of “repressed memory.” Some of the studies described 
individuals who had amnesia for the disaster as a result of biological factors such as head injury, 
or as a result of childhood amnesia. However, none of the studies demonstrates that any 
individuals “repressed” the memory of the disaster. Indeed, many of the 77 studies presented 
in the Pope-Hudson 2012 Chapter Appendix A and B concerned disasters. Throughout these 
studies, individuals remembered the events vividly. One such example is the 1998 study by 
McFarlane, which found that firefighters who appeared more traumatized remembered events 
better than those who were traumatized less (McFarlane, 1998). 

 
In summary, the most salient cognitive disturbance in combat veterans who have been 

psychologically traumatized is the intrusive recollection of horrifying events. The study of 
Holocaust victims and others subjected to repeated abuse and chronic deprivation imposed by 
other human beings demonstrates the retention of memory even after decades. Disaster 
victims likewise retain memories all too well. Decades of study focused upon trauma in these 
areas have failed to provide evidence of “repressed memory.” For further details on these 
matters, I again refer to the Pope-Hudson 2012 Chapter, where I have discussed in greater 
detail methodological considerations regarding wartime studies, Holocaust studies, disaster 
studies, and others, and explained in detail why none of these studies provides valid scientific 
evidence for the existence of “repressed memory.”  Many of these same methodological 
deficiencies have been noted by other writers in the scientific literature (for example, Professor 
McNally’s recent book, Remembering Trauma (R. McNally, 2003)).  
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VII. Although the Hypothesis of “Repressed Memory” Can be Tested, No Methodologically 
Sound Test Has Demonstrated That “Repressed Memory” Can Actually Occur 

 
A. “Repressed memory” is a readily testable hypothesis, and there is fundamentally no 
serious disagreement among scientists about the criteria that would be required to test it. 

 
In Section VI above, I have summarized the scientific flaws of retrospective studies, 

individual case reports, and prospective studies. However, it would be perfectly possible to 
conduct a scientifically sound test of the validity of “repressed memory,” using a prospective 
study if properly designed. 

 
As proposed in the Pope-Hudson 2012 Chapter, and also discussed in my earlier 

publications (H. Pope & Hudson, 1995; H. G. Pope, Jr. et al., 1998), a prospective study offering 
a satisfactory demonstration of “repressed memory” must satisfy two simple criteria. First, 
there must be evidence that a given traumatic event actually did occur. Second, there must be 
evidence that a group of individuals developed amnesia for the event, and that this amnesia 
cannot be explained by any of the more ordinary causes of forgetfulness or seeming 
forgetfulness enumerated in section II  – such as ordinary forgetfulness, biological amnesia, 
early childhood amnesia, etc. In particular, one would also need to exclude the possibility of 
deliberate nondisclosure by individuals who actually did remember, and be certain not to 
misclassify such individuals as having amnesia. 

 
A scientifically acceptable prospective study would therefore collect a large group of 

individuals who had experienced trauma, where the trauma was clearly documented, where 
the individuals were over age five at the time that the trauma occurred, where no biological 
causes of amnesia were present, and where the event was sufficiently traumatic that no 
ordinary person would be expected to forget it. Then, an investigator would interview these 
people some years after the time of the trauma, and ask them if they remembered the event. If 
any of the subjects initially denied remembering the trauma, the interviewer would follow up 
with a description of the known event and ask them again, in order to assess whether they 
were in fact unable to remember the event. If a substantial number of participants in this 
hypothetical study continued to report amnesia for the traumatic event even with this follow-
up questioning, and there was no reason to expect that they would have any reason to be 
deliberately feigning amnesia, we would then have good scientific evidence that “repressed 
memory” actually occurs. 

 
These two simple criteria represent the minimum that scientific methodology requires – 

but there is no published study even remotely approaching these criteria that has ever shown a 
group of people who developed amnesia for a traumatic event. As I have explained above, the 
prospective studies currently published that most closely approach these minimum 
methodological criteria have explicitly failed to find any evidence of "repressed memory" 
among individuals who had experienced childhood sexual abuse or other traumas. 
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B. Testing the validity of “repressed memory” would not be unusually difficult, and there is 
no logical reason to relax the scientific standards for testing this theory. 

 
On a scale of complexity for the design and execution of scientific studies, the criteria 

for a test of “repressed memory” are not particularly complicated. Basic scientific standards 
require these criteria and no reasonable scientist would settle for a study that failed these 
criteria. 

 
Specifically, if a study claimed that people developed “repressed memory” for a putative 

traumatic event, but there existed no satisfactory evidence that the event actually occurred, no 
reasonable scientist could accept the study as valid. For example, if one reads news reports 
about an individual who had recovered “repressed memory” about a battle in the Korean War, 
but military records indicated he was not in combat in Korea at the time (as in the example 
described above), such a case would not provide evidence of “repressed memory.” 

 
With respect to the second criterion, no reasonable scientist would assume that 

someone has developed “repressed memory” if it turns out that there was a simpler 
explanation for the purported forgetting. If an individual experienced a trauma, but was only 
one year old at the time, this would represent ordinary childhood amnesia, rather than 
“repressed memory.”  If an individual were drunk on alcohol, and had no memory of the events 
of the previous night, this again would not constitute “repressed memory.” If a child were 
touched in an inappropriate way on a single occasion at age seven, and cannot recall the event 
at age 25, this again would not represent “repressed memory,” because the event may not 
have been perceived by the child at the time as particularly traumatic – and thus was forgotten 
via ordinary forgetfulness. 

 
Finally, if an individual initially denies remembering an event on general questioning, no 

reasonable scientist would take this denial at face value as proof of “repressed memory” 
without some confirmation that the individual truly could not remember the event – given the 
decades of studies confirming the tendency of individuals to not disclose or to underreport 
events in multiple contexts. Graphic evidence of the importance of such confirmation is shown 
in the study by Della Femina et al. (Della Femina et al., 1990) concerning childhood physical and 
sexual abuse, described above. The evidence of the Della Femina study illustrates a point that I 
have emphasized earlier: that it is inappropriate and naïve to take initial non-disclosure at face 
value as evidence of “repressed memory.” Failure to disclose, for variety of reasons, is a well-
known and well-documented occurrence in survey studies. Another example of the importance 
of follow-up interviews is the study of Bonanno and colleagues that I have described above. 
This study also illustrates graphically that simple non-disclosure must not be misinterpreted as 
evidence of “repressed memory.” 

 
In short, documentation of the trauma, exclusion of alternate causes of forgetfulness, 

and exclusion of nondisclosure are not arbitrary criteria, nor are they excessively demanding 
criteria; they are simply the minimum elements that scientific methodology would require for 
proof of “repressed memory.” Any study that adequately addresses these three criteria 
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represents an adequate test of the “repressed memory” hypothesis. The study of Della Femina 
et al., just described is a good example of a study that does meet these criteria. This study 
shows that it is feasible to do a study meeting the required scientific criteria – but in this 
methodologically sound study, we find no evidence that “repressed memory” actually occurs. 

 
In conclusion, “repressed memory” is a scientific hypothesis that readily admits to 

scientific testing. It is fallacious to imply, as some have done, that it would be virtually 
impossible to perform a satisfactory scientific test of the validity of the “repressed memory” 
hypothesis. Admittedly, well-designed studies might be time-consuming and expensive. But just 
because a hypothesis is expensive to test does not constitute grounds to waive scientifically 
valid testing and accept the hypothesis as true after engaging flawed methodologies. 

 
 
VIII. Neither Error Rates Nor Any Controls or Standardization Exist as to the Theory of 
“Repressed Memory” 

 
A. It is impossible to estimate an “error rate” because the underlying studies are invalid. 

 
Retrospective studies: As previously noted, most retrospective studies have used some 

variation on the “do-you-remember-if-you-forgot” methodology. As set forth in Section VI, Part 
B, it is not possible to draw the conclusion that any of the “yes” responses in these studies 
represents a valid instance of “repressed memory,” regardless of the percentage of “yes” 
responses obtained. This is graphically illustrated by the example of the Melcher and Parker 
study (Melchert & Parker, 1997) described above, where none of the 46 individuals claiming to 
have “forgotten” an episode of abuse indicated that they “simply had no memories of it ever 
happening.”  In other words, the results of the Melchert and Parker study would suggest that if 
we had assumed that these 46 individuals had “repressed” their memories, the error rate 
would have been 100% in this instance. More generally, without being able to go back in time 
and ask subjects directly if they remember an event, there would be no way to measure error 
rate in the retrospective studies.  

 
Prospective Studies: I have summarized the methodological deficiencies of prospective 

studies in Section VI, Part D. As noted, one of the most serious methodological deficiencies in 
some of these studies is the fact that individuals who had experienced various traumas were 
asked in general terms about their memory of traumatic experiences, but were never 
specifically asked if they remembered the particular traumatic event that the investigators 
knew that they had experienced. As I have repeatedly explained above, non-disclosure does not 
demonstrate “repressed memory.” For example, the above-mentioned study of Della Femina 
and colleagues described eight young men who denied a history of childhood abuse on initial 
interview, even though the investigators possessed evidence that these men had experienced 
childhood abuse. On a follow-up interview, however, when these men were specifically asked 
about their known abuse history, all eight acknowledged that they did in fact remember the 
abuse, but had elected not to disclose it at the initial interview. In other words, had these eight 
men been classified as cases of “repressed memory,” the error rate once again would have 
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been 100%. Therefore, in more general terms, it is impossible to estimate an error rate in 
prospective studies, because every case of putative “repression” in the studies might be 
erroneous due to non-disclosure. 

 
B. It must be remembered that the burden of proof rests on those who seek to establish that 
“repressed memory” is scientifically validated. 

 
Since it is impossible to know the error rate in studies of “repressed memory” as 

explained immediately above, one might ask whether, in some of the available retrospective 
and prospective studies, the error rate is not 100%, and whether some percentage of the cases 
in these studies might be genuine cases of “repressed memory.” However, as I have explained 
above, this approach to the question of whether the “repressed memory” hypothesis is valid 
defies proper scientific method. It is never the burden of science to prove that a novel 
hypothesized phenomenon is not valid. This approach turns logic upside down and violates a 
fundamental principle of science: that when a new hypothesis of causality is proposed, it 
remains unproven until other, already established causes have been excluded. As was stated by 
Isaac Newton, “we are to admit to no more causes of natural things than such as are both true 
and sufficient to explain their appearances” (Newton, 1726). Stating the same principle in more 
colloquial terms, to assume that “repressed memory” is valid until science disproves its 
existence would, from a legal vantage point, be comparable to allowing testimony about 
Martians to be admissible in court, because there is no irrefutable scientific proof that Martians 
do not exist. “Repressed memory” is a popular notion, perhaps arguably even a common 
notion, but it is important to recognize that however popular this notion may be, that fact does 
not place the burden on science to prove its nonexistence. It is the burden of proponents to 
prove that “repressed memory” theory is valid.  

 
 
IX. Conclusion 

 
In summary, although “repressed memory” is a testable hypothesis, 1) it has never been 

demonstrated to occur in any methodologically sound peer-reviewed published scientific study; 
2) it is not subject to any known or potential error rate in the studies attempting to find it; and 
3) it is not generally accepted by the relevant scientific community. Indeed, “repressed 
memory” is at best a highly controversial hypothesis – and, a hypothesis that is controversial 
cannot, by definition, be considered generally accepted. 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

 ) 

COUNTY OF CHARLESTON ) Civil Action No.:  2018-CP-10-3929 

 

 

John Doe, 

 

    Plaintiff, 

vs. 

 

Bishop of Charleston, a Corporation Sole, 

and The Bishop of the Diocese of Charleston, 

in his official capacity, 

 

    Defendants. 

 

DEFENDANTS’ MEMORANDUM 

REGARDING INADMISSIBILITY OF 

EXPERT TESTIMONY UNDER RULE 702 

 

Defendants Bishop of Charleston, a Corporation Sole, and  the incorrectly and improperly 

named Bishop of the Diocese of Charleston, in his official capacity (hereinafter “Defendants”) 

hereby submit the following memorandum of law in support of their pending motions for 

summary judgment involving the lack of any admissible evidence regarding repressed memory 

syndrome. Plaintiffs have failed to provide expert testimony sufficient to maintain any action 

based on repressed memory syndrome. Under South Carolina law, application of the discovery 

rule based on alleged repressed memory syndrome requires expert testimony to prove the abuse 

occurred as well as to prove that the memories of the alleged abuse were repressed. In order to 

present opinions to a factfinder, two factors must be established:  (1) the expert must be qualified 

to provide that opinion by education, experience, or some special knowledge; and (2) the opinion 

must be based on science that is reliable. Plaintiff’s experts are not qualified to provide testimony 

about repressed memory syndrome, and, given the dearth of science supporting opinions 

regarding the hypothesis of repressed memory are not reliable.  On that basis, Plaintiff’s 

proffered expert testimony must be excluded. 
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Critically, South Carolina law also requires that expert testimony must be reliable in 

order to be admitted into evidence under Rule 702.
1
 Plaintiff’s experts cannot satisfy this 

reliability requirement with regard to repressed memory syndrome. As the South Carolina 

Supreme Court, the Court of Appeals, plaintiff’s own expert witness, and the defense experts all 

agree, repressed memory syndrome is a highly controversial topic in the field of psychology and 

psychiatry, with major professional associations denying its very existence.
2
 Plaintiff’s experts 

can point to no study, research, or publication they have either conducted or relied upon that can 

show any form of test to diagnose whether someone has repressed memory syndrome. They can 

present no proof of the existence of any method to determine whether a repressed memory is 

truthful. They can provide no scientific basis to show what error rate there is in reports of 

repressed memory. Their sole source of diagnostic information is self-reporting of the Plaintiff, 

which is an inherently unreliable source.  In the absence of any scientific basis for their opinions, 

the reliability requirement for the admissibility of the expert opinion cannot be met.  

FACTS 

 This case arises out of a claim that the Plaintiff suffered sexual abuse as a child. The 

Plaintiff further claims that he repressed the memories of those alleged acts of abuse, only for 

them to reemerge later in adulthood. In his Complaint, Plaintiff states “other litigation, news 

reports, and other occurrences have led to Plaintiff now becoming so aware [of the alleged 

abuse], and Plaintiff could not have so known or learned previously. His memory was 

repressed.” Given the age of the Plaintiff at the time of the alleged abuse (and the time since 

Plaintiff had reached the age of majority), the statute of limitations had long since run on any 

                                                 
1
 Watson v. Ford Motor Co., 389 S.C. 434, 699 S.E.2d 169 (2010). 

2
 Depo. Tr. of Sally Duffy, Ph.D., Nov. 26, 2019, p.63. 
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causes of action related to Plaintiff’s childhood sexual abuse claims by the time Plaintiff filed 

this claim.  

 In order to attempt to prove both the fact of the abuse and the repression of the memories, 

Plaintiff has named two experts in this litigation: Sally Duffy, Ph.D. and Dorothy Whalen. Dr. 

Duffy is a licensed psychiatrist with a Ph.D. Ms. Whalen is a clinical social worker. 

 Defendants have named James I. Hudson, M.D., Sc.D.; Janine Shelby, Ph.D.; and, 

Elizabeth Loftus, Ph.D. as experts for the purposes of repressed memory syndrome. Dr. Hudson 

is a professor of Psychiatry at Harvard Medical School and Director of the Biological Psychiatry 

Laboratory at McLean Hospital, which is Harvard’s principal psychiatric teaching hospital. Dr. 

Hudson opined that the theory of “repressed memory” is not scientifically valid. In his words, 

from Exhibit A of his affidavit: “Repressed memory is not generally accepted in the relevant 

scientific community; it has never been demonstrated to occur in a methodologically sound peer-

reviewed published study; and it is not subject to an ascertainable error rate.”
3
  His report notes 

that the hypothesis of repressed memory syndrome has been described as “a piece of psychiatric 

folklore, . . . a fairy  tale belief, and a clinician’s cold fusion.”  He opines that the theory of 

repressed memory “has not even remotely achieved ‘general acceptance’ in the relevant 

scientific community.” 

Dr. Shelby is a licensed psychologist specializing in trauma who serves as an Associate 

Clinical Professor in the Geffen School of Medicine at the University of California, Los Angeles. 

In her affidavit, Dr. Shelby opined in part,  

“A central issue of this case is the degree to which Mr. John Doe is able to 

accurately report on abuse he claimed to recall after a delay of several decades. 

Such memories are implicitly subject to distortion and bias. There are many 

                                                 
3
 Affidavit and Appendix A of Hudson Report, p. 6. 
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factors that shape memory. Mr. Doe’s LSD and other substance use around the 

same time as the abuse described in this claim may have influenced his perception 

of events.”
4
 

Finally, Dr. Loftus is Distinguished Professor at the University of California, Irvine 

where she is the director of the Center for Psychology & Law. Dr. Loftus holds a Ph.D. in 

Psychology from Stanford University. Dr. Loftus has authored more than 600 published papers, 

the majority of which concern the topic of human memory. Dr. Loftus opines the following in 

her affidavit:  

“Briefly, the idea that one can repress horrible brutalization into the unconscious 

and reliably recover the experiences later has received virtually no credible 

scientific support.  The notion is best described as folklore that continues to be 

advanced by some mental health professionals who uncritically accept abuse 

reports, no matter how dubious, and claims of repression, no matter the lack of 

scientific support.”
5
 (emphasis added). 

                                                               ARGUMENT 

 The Court, in its function as gatekeeper for the admissibility of expert testimony, must 

exclude the reports and testimony of Plaintiff’s experts. Neither witnesses are qualified to testify 

as to repressed memory syndrome given their lack of research and education in the field. Further, 

and most critically, neither witness can satisfy the reliability requirement of Rule 702 because (1) 

repressed memory syndrome has no credible scientific basis as a theory or diagnosis and (2) as a 

result, the testimony of the Plaintiff (itself unreliable as will be shown) is the only basis for the 

expert opinion that Plaintiff has repressed memories.   

                                                 
4
 Affidavit and report of Shelby, p. 14. 

5
 Affidavit and Report of Loftus, paragraph 9. 
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In Moriarty v. Garden Sanctuary Church of God, the Court of Appeals explicitly held 

that expert testimony, proving that (1) sexual abuse occurred and that (2) the plaintiff repressed 

memories of the abuse, is a requirement in order to proceed with a cause of action based on 

repressed memory syndrome.
6
 This evidence is required at both the summary judgment stage and 

the trial stage.
7
 If particular subject matter requires expert testimony, then the expert must meet 

the qualifications necessary to give opinion testimony. In Moriarty, Judge Anderson wrote that 

the trial judge must qualify any expert in repressed memory syndrome under Rule 702, SCRE.
8
  

However, a careful analysis under Rule 702 precludes any such expert testimony from being 

admitted into evidence or considered by the Court.  

 The admission of expert testimony in South Carolina is governed by Rule 702, SCRE, 

which provides: 

If scientific, technical, or other specialized knowledge will assist the trier of fact 

to understand the evidence or to determine a fact in issue, a witness qualified as 

an expert by knowledge, skill, experience, training, or education, may testify 

thereto in the form of an opinion or otherwise. 

 

Expert evidence is required where a factual issue must be resolved with scientific, technical, or 

any other specialized knowledge.
9
 Unlike lay testimony, in which a witness may not provide 

opinion testimony requiring specialized knowledge, expert witnesses are allowed to provide 

testimony of their opinions as long as such testimony is based on the types of evidence relied 

upon in the particular expert’s field.
10

  

 Because of this heightened standard for the admission of expert opinion, the Court plays 

a critical role as the gatekeeper for admissibility of such testimony. To be admitted into 

                                                 
6
 Moriarty v. Garden Sanctuary Church of God, 334 S.C. 150, 511 S.E.2d 699 (Ct. Appeals 1999). 

7
 Id.  

8
 Id.  

9
 Watson v. Ford Motor Co., 389 S.C. 434, 699 S.E.2d 169 (2010). 

10
 Id.  
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evidence, expert testimony must pass the trial court’s affirmative and meaningful gatekeeping 

duty.
11

 This gatekeeping function includes preventing the introduction of “junk science” and 

pseudoscience into evidence. Such testimony faces “additional scrutiny relative to other 

evidentiary decisions,”
12

 requiring three “key” preliminary findings “which are fundamental to 

Rule 702” before a jury (or Court at summary judgment) may hear and consider expert 

testimony: 

(1) The trial court must find that the subject matter is beyond the ordinary knowledge of the 

jury, thus requiring an expert to explain the matter to the jury. 

 

(2) The trial court must find that the proffered expert has acquired the requisite knowledge 

and skill to qualify as an expert in the particular subject matter. 

 

(3) The trial court must evaluate the substance of the testimony and determine whether it is 

reliable.
13

 

 

To be clear, the above requirements must be met as a threshold matter of admissibility.  

These are not factors for a jury to consider in weighing the credibility of the testimony. The 

Supreme Court stated this truism powerfully: 

The familiar tenet of evidence law that a continuing challenge to evidence goes to 

"weight, not admissibility" has never been intended to supplant the gatekeeping 

role of the trial court in the first instance in assessing the admissibility of expert 

testimony, including the threshold determination of reliability.”
14

 

 

If these factors are not satisfied, the opinions must be excluded from the evidence before the 

Court. Expert testimony is not admissible unless it satisfies all three of the above requirements 

regarding subject matter, expert qualifications, and reliability. In short, “only after the trial court 

has found that expert testimony is necessary to assist the jury in resolving factual questions, the 

                                                 
11

 State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009)(clarifying that Rule 702 requirements must be met whether 

the evidence is “scientific” or “non-scientific”). 
12

 Watson, 389 S.C. at 445-446, 699 S.E.2d at 174-175 (internal citations omitted). 
13

 Id.  
14

 White, 382 S.C. at 273, 676 S.E.2d at 688 (2009). 
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expert is qualified in the particular area, and the testimony is reliable, may the trial court admit 

the evidence and permit the jury to assign it such weight as it deems appropriate.”
15

  

The opinions of Plaintiff’s experts must be excluded and must not be considered for 

purposes of summary judgment because of the complete lack of reliability of the testimony under 

Rule 702 as well as their lack of qualification.  The exclusion of the testimony under Rule 702, 

SCRE leads inevitably to the result that Plaintiff cannot provide admissible expert evidence that 

can satisfy the requirements of Moriarty. Furthermore, without expert testimony regarding the 

theory of repressed memory, Plaintiff may not testify regarding his own recovered memories. 

I. The Plaintiff’s experts cannot satisfy the “reliability” requirement of the Rule 702 

admissibility analysis. 

 

a. The theory of repressed memory syndrome is inherently unreliable, 

unproven, unsound, and by no means generally accepted in the scientific 

community.  

 

Reliability is a “central feature of Rule 702 admissibility.”
16

 Regardless of whether it is 

scientific, technical, or testimony that requires special knowledge, expert testimony must satisfy 

the Rule 702 criteria, and that includes the trial court's gatekeeping function in ensuring the 

proposed expert testimony meets a reliability threshold for the jury's ultimate consideration.
17

 

The admissibility of scientific evidence is “dependent on the degree to which the trier of fact 

must accept, on faith, scientific hypotheses not capable of proof or disproof in court and not even 

generally accepted outside the courtroom."
18

 There are several factors the court must consider 

when analyzing whether an expert’s scientific opinion testimony is reliable, such as: 

(1) the publications and peer review of the technique;  

(2) prior application of the method to the type of evidence involved in the case;  

                                                 
15

 Id.  
16

 State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009) 
17

 Id.  
18

 State v. Jones, 273 S.C. 723, 259 S.E.2d 120 (1979). 
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(3) the quality control procedures used to ensure reliability; and  

(4) the consistency of the method with recognized scientific laws and 

procedures.
19

 

 

 Plaintiff’s experts cannot satisfy any of the above requirements for a reliability 

analysis.  

i. Publications and peer review 

There are no peer reviewed studies, articles, or publications supporting the theory 

of repressed memory.  By their own admission, neither Dr. Duffy nor Ms. Whalen relied 

on any reliable scientific studies or papers on which any of their opinions regarding 

repressed memory syndrome were based. Dr. Duffy submitted an 8-page report of her 

“Documentation Review and Psychological Evaluation” in which she discusses 

Plaintiff’s alleged repression of memories. The report is devoid of any sources or 

citations upon which Dr. Duffy bases her opinions and contains no bibliography or table 

of authorities to show any such foundation.  Dr. Duffy has not authored any scientific, 

peer-reviewed studies of the theory of repressed memory, nor has she participated in any 

such studies.  The same holds for Mrs. Whalen – who said she might have read an article 

about repressed memory years ago. 

 In stark contrast, Dr. Hudson’s report and Appendix A, as contained in his 

affidavit, show that, since 2000, repressed memory has been rejected by the scientific 

community as little more than a myth.   He informs that “repressed memory” hypothesis 

has been rejected by the scientific community on two grounds: (1) it has not been proven 

and (2) because proponents of repressed memory rely upon studies with substantial and 

                                                 
19

 State v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999). 
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obvious flaws that do not meet basic scientific standards.
20

 He describes the studies 

purporting to “prove” or “support” the theory of repressed memories as “scientifically 

almost valueless.”
21

  In contrast to Plaintiff’s proffered experts, Dr. Hudson has authored 

hundreds of articles that have been published in peer reviewed journals and publications, 

and is the co-author of a treatise on memory. 

 Dr. Elizabeth F. Loftus, Ph.D.’s affidavit comes to similar conclusions regarding 

any peer-reviewed studies relied upon by mental health professionals as “evidence” that 

repressed memory syndrome is a valid scientific concept. Dr. Loftus is one of the 100 

Most Eminent Psychologists of the 20
th

 Century; Distinguished Professor at the 

University of California, Irvine; prolific author; recipient of over $1 million grants; 

member and past president of the Association for Psychological Science; and, inductee to 

the National Academy of Sciences. She has not only reviewed studies regarding memory 

but also conducted such studies herself. She notes that the studies typically relied upon by 

mental health professionals
22

 are highly controversial and questionable.
23

 She and others 

having carefully analyzed the studies, they have reached the conclusion that it is 

“misleading to use [those studies] as proof of amnesia.” 

What has been demonstrated by peer-reviewed scientific studies is that memory “does 

not work like a video recording device.”
24

 Humans do not simply record events and then play 

them back later. According to Dr. Loftus, the process is much more complex and involves 

                                                 
20

 Affidavit and Appendix A of Hudson Report, p. 29 – 30.  
21

 Id.  
22

 As distinguished from scientists 
23

 Affidavit of Elizabeth Loftus, Ph.D., paragraph 12. 
24

 Affidavit of Elizabeth Loftus, Ph.D., paragraph 5. 
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combing traces from an original experience with other bits and pieces of information that are 

acquired from other sources.
25

  

It is worth noting the conclusions of Harvard University clinical psychologist and tenured 

faculty member Richard McNally, whose work “Remembering Trauma” Dr. Loftus cites in her 

affidavit: 

ii. The evidence points to three conclusions. First, people remember horrific 

experiences all too well. Victims are seldom incapable of remembering their 

trauma.  Second, people sometimes do not think about disturbing events for long 

periods of time, only to be reminded of them later.  However, events that are 

experienced as overwhelmingly traumatic at the time of their occurrence rarely 

slip from awareness.  Third, there is no reason to postulate a special mechanism of 

repression or dissociation to explain why people may not think about disturbing 

events for long periods. A failure to think about something does not entail an 

inability to remember it (amnesia).
26

  

 

ii. Prior application of the method to the type of evidence in the 

case 

 

A foundational barrier for Plaintiff’s experts in the “reliability” analysis is the fact  

that there is no “method” by which they arrived at their opinions that Plaintiff has 

repressed memory syndrome. Dr. Duffy explained multiple times in her deposition 

testimony that there is no “test” or objective tool that can be used to determine whether 

an individual has repressed memories. This would include anything from standard 

questionnaires and interview questions to radiographic diagnostic tools such as CT scans. 

Her report and testimony do not show any methodology whatsoever for how she arrived 

at her opinion that Plaintiff suffers from “repressed memory syndrome.” Simply put, and 

as Dr. Duffy readily admits, there is no “method” for determining whether a person has 

repressed memories.  There are no neuropsychiatric tests.  There is no objective method 

                                                 
25

 Affidavit of Elizabeth Loftus, Ph.D., paragraph 5. 
26

 Affidavit of Loftus, paragraph 11(ii). 
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by which the fact of memory repression can be analyzed.  It cannot be determined by an 

MRI or a CT scan.  None of plaintiff’s experts have conducted multi-modal, multi-source 

forensic examinations.  There is just no reliable evidence for the Court to consider as to 

the prior application of such a method to this type of evidence. Dr. Duffy’s conclusory 

statements that Plaintiff suffers from “repressed memory syndrome” do not satisfy the 

burden of proving a reliable method used to arrive at that conclusion. 

iii. Quality control put in place to ensure reliability 

Plaintiff’s experts have not and cannot point to any quality control measures put  

in place to ensure the reliability of the expert testimony and opinions. This is likely at 

least partly to do with the fact that studies attempting to prove repressed memory have no 

error rates, controls, or standardization.
27

 In fact, in reviewing typically relied-upon 

studies attempting to prove “repressed memory syndrome,” Dr. Hudson puts the error 

rates of most retrospective and prospective studies of “repressed memories” at or near 

100% due to fundamental scientific flaws in the manner in which those studies were 

constructed and carried out.
28

 

 True scientific error rates (beyond the 100% Dr. Hudson estimates based on the 

form of the studies) and controls do not exist with regard to the studies attempting to 

prove the theory. There are no generally accepted quality controls relating to any 

“method” utilized by Plaintiff’s experts in attempting to show Plaintiff has repressed 

memories. Again, this is primarily the result of the fact that there is no established 

methodology for determining whether a given person has repressed memories. There is 

no scientifically sound guideline or test for determining whether a patient is “repressing” 

                                                 
27

 Affidavit and Appendix A of Hudson Report, p. 41. 
28

 Id.  
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memories, so no quality control or error analysis can be done with regard to Plaintiff’s 

expert’s opinions in this case. 

iv. Consistency of the method with recognized scientific laws and 

procedures 

 

Plaintiff bears the burden of proving that the expert’s methods are consistent with  

recognized scientific laws and procedures. There has been no testimony or evidence from 

Plaintiff’s experts of any method utilized to form the opinion that Plaintiff has repressed 

memory syndrome. Even if one reads Dr. Duffy’s testimony and report of reviewing 

documentation and interviewing Plaintiff once as a “method” of arriving at such an 

opinion, the overwhelming evidence shows that the theory of repressed memory itself is 

not consistent with recognized laws and scientific procedures.  

 In his affidavit, Dr. Hudson goes into great detail about the fact that studies 

regarding repressed memories are so fundamentally flawed in their design and 

application as to be essentially worthless.
29

 His analysis of the few commonly cited 

research studies, both retrospective and prospective, show a failure by the studies’ 

curators to ask routine follow-up questions such as why they did not mention past 

memories when interviewed (i.e. had they chosen not to mention them, had they simply 

forgotten them?).
30

 Such failures lead to astronomical estimated error rates and a 

deviation from scientific procedures.
31

 

 Putting aside the fact that the theory of repressed memory itself has not been 

scientifically proven, there is no scientifically supported method for evaluating a patient 

for repressed memory syndrome. As such, there is no consistent, scientific method by 

                                                 
29

 Affidavit and Appendix A of Hudson Report, p. 29 – 30. 
30

 Affidavit and Appendix A of Hudson Report, p. 30 -31.  
31

 Affidavit and Appendix A of Hudson Report, p. 41. 
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which to establish the consistency necessary to satisfy this factor of the reliability 

analysis.   

b. As Plaintiff’s expert witnesses concede, there are no scientifically 

validated methods to test the veracity of a claimed repressed memory, nor 

is there any way to test the reliability and accuracy of a claimed 

recovered memory. 

 

In her deposition, Dr. Duffy stated that there is no scientific ability or technological 

process to prove that repressed memories exist.
32

 Dr. Duffy agrees that that repressed memory 

syndrome is highly controversial among psychologists.
33

 She also testified that memory is not 

always consistent.
34

  

 Dr. Duffy conceded in her deposition that the American Psychological Association as 

well as similar associations in England, Australia, and Canada confirmed as recently as 2012 that 

there was no general acceptance of repressed memory syndrome.
35

 Dr. Duffy speculates in her 

deposition that there may be a way to scientifically prove repressed memory syndrome “within 

the next five to ten years.”
36

 No test currently exists to prove repressed memory syndrome, and, 

although Dr. Duffy does neuropsychological testing on some of her patients, she has not used it 

on repressed memory patients.
37

 Dr. Duffy testified in her deposition that that it is not currently 

known how the psyche represses a memory from physiological standpoint.
38

 Critically, Dr. 

Duffy provided the following testimony:  

 

A. Because, you know, I mean, testing is -- psychologists, 

we like our tests. Because we -- because they are -- 

especially verifiable tests that have been around for a 

long time and they've had lots of studies to prove 

                                                 
32

 Depo. Tr. of Sally Duffy, Ph.D., Nov. 26, 2019, p. 24 - 25. 
33

 Id at 50.  
34

 Id at 53. 
35

 Depo. Tr. of Sally Duffy, Ph.D., Nov. 26, 2019, p.63. 
36

 Id at 64. 
37

 Id at 68. 
38

 Id at 78 – 79.  
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they're -- to prove -- to prove their validity and to 

prove that they actually -- you've got to look at 

validity and reliability. You know, are they valid in 

terms of testing what they say they're valid? And are 

they reliable for -- in terms of result from person to 

person? 

 

Q. And we don't have either of those for 

repressed memory? 

 

A. Not yet. We're coming close. 

 

Q. Okay. 

 

A. I -- I hope.
39

 

 

As a result, according to Dr. Duffy, she can only rely on the reporting of her patient with 

regard to the alleged repressed memories.
40

 Further complicating matters, there is no way to 

determine whether the patient is being honest with the treating provider.
41

 Dr. Duffy agrees that 

memory is malleable and can be changed based on implanted memories or suggestion.
42

 During 

her testimony, Dr. Duffy admits that she has no way of differentiating whether Plaintiff is 

choosing not to report a past event or instead is suffering from repressed memory syndrome 

because her evaluation was “a one-shot deal.”
43

  

Further, Dr. Duffy was unable to envision how a prospective test could even be set up to 

determine how many victims of sexual abuse would suffer from repressed memory syndrome.
44

 

Dr. Duffy agreed that sometimes a so-called “recovered memory” simply is not true.
45

 There is 

                                                 
39

 Id at 72 – 73. 
40

 Depo. Tr. of Sally Duffy, Ph.D., Nov. 26, 2019, p. 74. 
41

 Id.  
42

 Id at 75- 76.  
43

 Id at 86 – 87. 
44

 Id at 95 – 96. 
45

 Id at 101.  
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no way to test whether a memory that is recovered is part of another memory disorder, such as 

dementia or simply forgetting as opposed to repressed memory syndrome.
46

  

c. Plaintiff’s experts rely solely on the testimony of Plaintiff, which they admit is 

unreliable. 

 

Dr. Duffy states that it is her opinion that Plaintiff began repressing memories when he 

was in seventh grade.
47

 However, Dr. Duffy cannot say when Plaintiff began to remember these 

alleged repressed memories.
48

 Dr. Duffy acknowledges there are inconsistencies in the memories 

Plaintiff does and does not have from the time period in question.
49

 Dr. Duffy described 

Plaintiff’s deposition testimony as “very hard to read” and “full of inconsistencies.”
50

 She “could 

not make heads or tails of some of that stuff.”
51

  

According to Dr. Loftus, “it is virtually impossible to tell the difference between a true 

memory and a false one without independent corroboration.”
52

  Such memories are susceptible to 

distortion from suggestions, even for those with otherwise extraordinarily good memories.
53

 Dr. 

Loftus cites studies showing that people, who are not purposely lying, have become convinced 

that something occurred to them that is false.
54

 Such evidence creates incredible gaps in 

reliability of victim testimony that cannot be overcome by any known method.  

d. There is no corroborating evidence 

 

Both Moriarty decisions express deep concerns from the respective courts about 

“repressed memory syndrome.” In addition to noting its divisive position in the psychiatric and 

psychological communities, both courts acknowledged “the horrific possibility of false 

                                                 
46

 Id at 103 – 104. 
47

 Id.  
48

 Id at 107. 
49

 Id at 112 – 113 
50

 Id at 120. 
51

 Depo. Tr. of Sally Duffy, Ph.D., Nov. 26, 2019, p. 102. 
52

 Affidavit of Loftus, paragraph 7.  
53

 Id.  
54

 Id (citing Loftus & Ketcham, 1994; Pendergrast, 1999).  
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accusations” and acknowledged that, in addition to expert evidence, corroborating evidence is 

required because of “the disagreement among the psychological and medical communities about 

the validity of repressed memory syndrome, the danger a plaintiff’s memories could be faked or 

implanted during therapy, and the desire that a plaintiff not have the ability to control the running 

of the statute of limitations solely by allegations whose only support is contained within the 

plaintiff’s mind.”
55

 

 As a prerequisite for application of the discovery rule to toll the statute of limitations, the 

Moriarty Court held that objective verifiability may be satisfied by corroborating evidence such 

as: (1) an admission by the abuser; (2) a criminal conviction; (3) documented medical history of 

childhood sexual abuse; (4) contemporaneous records or written statements of the abuser, such as 

diaries or letters; (5) photographs or recordings of the abuse; (6) an objective eyewitness’s 

account; (7) evidence the abuser had sexually abused others; or (8) proof of a chain of facts and 

circumstances having sufficient probative force to produce a reasonable and probable conclusion 

that sexual abuse occurred.
56

  

 Plaintiff has failed to provide any admissible evidence falling within any of the above 

eight categories of objectively verifiable evidence of Plaintiff’s being sexually abused. He 

testified that he did not report the abuse to anyone. He did not see a doctor or any other health 

care provider. Neither accused teacher was convicted, nor did either ever confess to abusing this 

Plaintiff. There is a complete lack of contemporaneous circumstantial evidence that this plaintiff 

was abused. As a result, the admission of expert testimony as to repressed memory syndrome in 

this case would realize the worst fears of the Moriarty courts, which is a Plaintiff having “the 

                                                 
55

 Moriarty v. Garden Sanctuary Church of God, 334 S.C. 150, 511 S.E.2d 699 (Ct. Appeals 1999). 
56

 Id.  
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ability to control the running of the statute of limitations solely by allegations whose only 

support is contained within the plaintiff’s mind.” 

e. The presence of “dissociative amnesia” in the DSM 5 does not indicate 

reliability. 

  

The DSM-5 is the most recent edition of the official diagnostic manual of the  

American Psychiatric Association. “Dissociative amnesia” is a broad term embracing 

“both scientifically legitimate and accepted memory phenomena…together with the 

dubious and highly controversial phenomenon of “repressed memory.”
57

 According to 

Dr. Hudson, the inclusion of the broad category of “dissociative amnesia” in the DSM-5 

is in no way indicative of general acceptance of “repressed memory.” Rather, he 

analogizes such a proposition to a zoological text recognizing the category of “equine 

mammals,” which would include subcategories such as horses and zebras, as thereby also 

recognizing fantastical and fictional equines, such as unicorns.
58

  

The United States Supreme Court was skeptical about the DSM’s utility in a legal 

setting because a diagnosis that is present in the DSM “may mask vigorous debate within 

the profession.”
59

 Even the DSM itself contains strict caution against the use of 

psychiatric diagnoses in forensic settings, stating in its introduction: 

“When the DSM-UV categories, criteria, and textual descriptions are 

employed for forensic purposes, there are significant risks that diagnostic 

information will be misused or misunderstood.  These dangers arise 

because of the imperfect fit between the questions of ultimate concern to 

the law and information contained in a clinical diagnosis.”
60

 

 

Therefore, the inclusion of dissociative amnesia should not be read as in any way 

endorsing or validating the subcategory of “repressed memory.” 

                                                 
57

 Affidavit and Appendix A of Hudson Report, p. 41. 
58

 Id.  
59

 Clark v. Arizona, 548 U.S. 735, 774, 126 S. Ct 2709, 2734 (2006). 
60

 Id (citing Introduction to DSM-IV-TR at xxxii-xxxiii).  
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II. Plaintiff’s experts lack the necessary qualifications to provide opinion testimony 

regarding repressed memory syndrome. 

 

a. Debra Whalen 

 Debra Whalen is a clinical social worker who provided counseling to Plaintiff after his 

allegations of resurfacing memories of childhood abuse at the hands of teachers from Sacred 

Heart. Ms. Whalen, who has not made a diagnosis of repressed memory syndrome, is also not 

qualified to present opinion testimony as to repressed memory syndrome. According to Ms. 

Whalen’s deposition testimony, Ms. Whalen has never written any articles or conducted any 

studies on repressed memory syndrome.
61

 She testified she had “done some reading” about it “a 

number of years ago.”
62

 She acknowledged that there “has been controversy about repressed 

memories” and agreed that there are many psychologists who do not think it is a viable scientific 

theory.
63

 Ms. Whalen does not possess any specialized knowledge about repressed memory 

syndrome, and cannot be qualified as an expert in that field given her lack of education, training, 

or experience in the field of repressed memories.  

b. Sally Duffy, Ph.D. 

Dr. Duffy has never been qualified by a court of any jurisdiction as an expert in the field  

of repressed memory syndrome.
64

 Dr. Duffy has only been published, by her recollection, twice 

in a peer-reviewed journal, which was during her education. Neither of the articles was related to 

repressed memory syndrome, a topic on which she has never been published.
65

 Dr. Duffy could 

not point to any specific study that establishes that the theory of repressed memory syndrome has 

                                                 
61

 Depo. Tr. of Dorothy Whalen, Sept. 19, 2019, p. 64. 
62

 Id.  
63

 Id.  
64

 Depo. Tr. of Sally Duffy, Ph.D., Nov. 26, 2019, p. 35 – 37. 
65

 Id at 55 – 57. 
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been proven to be scientifically valid.
66

  Dr. Duffy cannot identify studies examining the rate of 

patients who suffer the normal act of forgetting as opposed to repressing memories.
67

 

In contrast, Defendant’s experts are highly qualified scientists on the leading edge of 

memory studies and have participated in research studies and reviews in order to form their 

opinions of repressed memory syndrome. Like any hypothesis, the theory must be tested and 

proven to be accurate before the theory can be deemed reliable.  As Dr. Duffy stated regarding 

the unconscious mind – she did not believe in the theory until a scientific test was developed that 

proved its existence.  Repressed memories cannot be tested scientifically, the fact of the 

repression cannot be verified, and the truth of the recovered memory cannot be ascertained. 

III. Plaintiff’s experts cannot provide admissible testimony because of the risk that 

the experts will “vouch” for Plaintiff’s credibility. 

 

Dr. Duffy testified in her deposition that she “believes” Plaintiff regarding the allegations 

of abuse and repression of the memories.
68

 This statement creates substantial problems for Dr. 

Duffy’s ability to provide admissible evidence as recently discussed by the Court of Appeals. In 

Makins, the trial court allowed a therapist to testify as both an expert in child sexual abuse 

trauma and as a fact witness regarding the child victim’s allegations of sexual abuse. The Court 

agreed that allowing such dual testimony was error, as allowing the person who examined the 

victim to opine as to the allegations themselves “runs the risk that the expert will vouch for the 

alleged victim's credibility.”
69

  

The Court found this danger present whether the bolstering of the victim’s credibility was 

direct or indirect. They cited with approval the case of State v. Dawkins, 297 S.C. 386 377 

S.E.2d 298 (1989), which held that a treating psychiatrist improperly bolstered the credibility of 

                                                 
66

 Id at 61. 
67

 Id at 92. 
68

 State v. Makins, 2019 S.C. App. LEXIS 79, 2019 WL 4180050 (Ct. App. September 4, 2019). 
69

 Id.  
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the victim when "the solicitor posed the following question - 'Based on your examination and 

your observations of Pamela, are you of the impression that her symptoms are genuine?,' to 

which the doctor answered, 'yes.'"
70

 The impermissible harm from improper bolstering “is 

compounded' when the witness is 'qualified as an expert"
71

 because fact witness testimony is 

often improperly given more weight when offered by an expert. As a result of Plaintiff’s experts’ 

treatment of Plaintiff, they cannot provide admissible testimony as to whether the abuse actually 

occurred as such would do irreparable harm to the case of Defendants by improperly bolstering 

Plaintiff’s testimony. 

      CONCLUSION  

 

 Plaintiff must produce admissible expert testimony to prove the fact of his abuse and the 

fact of his repression of memories of that abuse. Plaintiff can produce neither. Neither Sally 

Duffy nor Dorothy Whalen qualify as experts in the field of repressed memory syndrome by 

education, knowledge, or experience. As importantly, neither expert can satisfy the reliability 

requirement for admission of expert testimony under Rule 702, SCRE. The theory of repressed 

memory syndrome is largely discredited in the scientific community, and the proposed experts 

did not utilize or show any scientifically accepted methods for arriving at a conclusion that 

Plaintiff suffers from repressed memory syndrome. All that is left is the self-reporting of the 

Plaintiff, with nothing more to substantiate these serious allegations. As a result of the lack of 

admissible expert evidence, Plaintiff has failed to satisfy the expert evidence requirement of 

Moriarty and summary judgment must be granted in favor of Defendants.  

[Signatures on next page] 

 

                                                 
70

 State v. Dawkins, 297 S.C. 386, 377 S.E.2d 298 (1989). 
71

 Briggs v. State, 421 S.C. 316, 324, 806 S.E.2d 713, 717 (2017). 
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Respectfully submitted, 

 

 

s/Richard S. Dukes     

Richard S. Dukes, Jr.  

TURNER PADGET GRAHAM & LANEY, P.A. 

40 Calhoun Street, Suite 200 (29401) 

Post Office Box 22129 

Charleston, South Carolina 29413-2129 

Telephone: 843-576-2810 

Email: rdukes@turnerpadget.com 

 

s/Alan G. Jones   

Alan G. Jones 

TURNER PADGET GRAHAM & LANEY, P.A. 

200 E. Broad Street Suite 250 (29601) 

Post Office Box 1509 

Greenville, South Carolina 29602   

Direct:  864-552-4626    

Fax:  864-282-5989   

 agjones@turnerpadget.com  
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1

Larkin Hegler

From: Dukes, Richard S. <RDukes@TurnerPadget.com>
Sent: Tuesday, December 17, 2019 12:54 PM
To: Price, Bentley Law Clerk (Juliana Beeks)
Cc: Larry Richter; Robert Sumner; Larkin Hegler; Price, Bentley Secretary (Tamara Walters); Jones, Alan; 

Michelle Stith; Dillard, Cynthia W; Jones, Kari A
Subject: RE: Doe/Roe/Doe 432 v. The Bishop of Charleston, et al cases
Attachments: John Doe (888) v. Doe_BOC (18-3929) - Defendant_s proposed order grantin....docx

Dear Judge Price: 
 
As requested, attached is a proposed order granting the Diocese's motion for summary judgment on charitable 
immunity.  In drafting this, I drew heavily on the order entered by Judge Jefferson that was an exhibit to our motion. 
 
Please feel free to contact us with any concerns. 
 
With warm regards, 
 
Rich Dukes 
 
Richard S. Dukes, Jr. 
Attorney 
Turner Padget Graham & Laney P.A. 
PO Box 22129 | Charleston, SC 29413 
40 Calhoun Street, Suite 200 | Charleston, SC 29401 
843‐576‐2810 | Fax 843‐577‐1646 
rdukes@turnerpadget.com 
 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Price, Bentley Law Clerk (Juliana Beeks) [mailto:bpricelc@sccourts.org] 
Sent: Monday, December 16, 2019 2:35 PM 
To: Dukes, Richard S. 
Cc: Larry Richter; Robert Sumner; Larkin Hegler; Price, Bentley Secretary (Tamara Walters); Jones, Alan; Michelle Stith; 
Dillard, Cynthia W; Jones, Kari A; Jackie Williamson 
Subject: Re: Doe/Roe/Doe 432 v. The Bishop of Charleston, et al cases 
 
Good afternoon everyone, 
 
Judge Price asked if both sides would send over proposed orders for the motion for Summary judgment based on the 
common law doctrine of charitable immunity in effect at the of the alleged abuse. He also asked that I ask how long it 
would take for you to send them to us. 
 
Let us know! 
 
Thanks, 
 
Julie 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) 
COUNTY OF CHARLESTON ) Civil Action No.:  2018-CP-10-3929 
 
 
John Doe, 
 
    Plaintiff, 

vs. 
 
Bishop of Charleston, a Corporation Sole, 
and The Bishop of the Diocese of Charleston, 
in his official capacity, 
 
    Defendants. 
 

ORDER 

 

THIS MATTER came before the Court on separate motions for summary 

judgment on all causes of action:  (1) Defendants’ Motion for Summary Judgment based 

upon the common law Doctrine of Charitable Immunity; (2) Motion for Summary 

Judgment on the Statute of Limitations / lack of admissible evidence of repressed 

memory syndrome; and (3) Motion for Summary Judgment based upon the res judicata 

effect of a 2007 class action settlement.  Having analyzed the briefing submitted by the 

Defendants (Plaintiff did not submit a brief in opposition) and the oral arguments heard on 

December 12, 2019, the Court orders that the Defendants’ Motion for Summary Judgment 

based on Charitable Immunity is hereby GRANTED.  Having reached this conclusion, the 

Court does not rule on the other two dispositive motions before it. 

UNDISPUTED FACTS 

 Plaintiff John Doe alleges he was sexually abused by two teachers at Sacred Heart 

School, Chris Hartnett and Hal Brooks, during the school year he was in 7th grade – 1970 – 

1971.  Sacred Heart School is listed in the Official Catholic Directory as part of the Roman 

ROA001180



 

   

Catholic Diocese of Charleston.1  The record reflects that Hal Brooks taught at Sacred Heart 

for the Fall semester of 1970 only.2  Brooks denies engaging in any sexual abuse of Plaintiff 

Doe. 

 The Bishop of Charleston, a Corporation Sole, (referred to alternately as “the 

Diocese”) is a charitable entity, and has been since Bishop of Charleston, a Corporation Sole 

was created by the General Assembly in 1880.3  Since 1946, the federal government has 

recognized the United States Conference of Catholic Bishops as having a group designation 

as a charitable organization and has determined that all agencies and instrumentalities, and 

the educational, charitable, and religious institutions listed in the Official Catholic Directory 

qualify for charitable status.  The record contains the I.R.S. determination from 1970 

establishing the charitable status of both the Diocese and Sacred Heart School.  Additionally, 

the Diocese submitted the affidavit of John Barker, Chief Financial Officer of the Diocese, 

attesting that the Corporation Sole, from its inception until the present, has been a charitable 

entity.   

STANDARD FOR SUMMARY JUDGMENT 

 Rule 56 of the South Carolina Rules of Civil Procedure provides that a party may 

move, with or without supporting affidavits, for summary judgment in his favor as to all or 

part of a claim.4  The trial court must grant the motion “if the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the affidavits, if any, show 

that there is no genuine issue as to any material fact and that the moving party is entitled to a 
 

1 The Diocese of Charleston’s Official Catholic Directory listing for 1970 – 1971 is in the record 
before this Court. 
2 See Affidavit of Harold Brooks. 
3 See Affidavit of John Barker and Act of the General Assembly, December 13, 1880. 
4 Rule 56(a), SCRCP. 
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judgment as a matter of law.”5  In situations where the plaintiff bears the burden of proof, a 

defendant may satisfy its initial burden by “showing”--that is, pointing out to the [trial] 

court--that there is an absence of evidence to support the plaintiff’s case.6    Once the 

defendant has carried its initial burden, plaintiff must come forward with admissible 

evidence to show that there is a genuine issue of fact remaining for trial.7  The plaintiff must 

“do more than show that there is some metaphysical doubt as to the material facts,” and must 

show that there is a genuine issue for trial.8  The plaintiff may not rest upon the mere 

allegations of his pleadings.9 

 1. There is no genuine issue of material fact that the Diocese of 
Charleston is, and was in 1970, a charitable entity. 

 
 It is clear from the record before this Court that the Roman Catholic Diocese of 

Charleston was and remains a charity.  This includes Sacred Heart School, which is listed in the 

1970 Official Catholic Directory.  All of the officers, directors, employees, and agents of the 

Diocese or Sacred Heart would, therefore, have been personnel of a charitable organization.  All 

of the school’s activities relevant to this case were within the scope of the school’s role as a 

charitable entity.  There is no evidence in the record that the injuries in this case arise from any 

for-profit activities on the part of the Diocese or Sacred Heart School.  Likewise, there is no 

evidence in the record establishing that the Diocese is not a charitable entity.10 

 
5 Id. Rule 56(c). 
6 Id. (alteration in original) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 325, 91 L. Ed. 2d 
265, 106 S. Ct. 2548 (1986)). 
7 Baughman, 306 S.C. at 115, 410 S.E.2d at 545. 
8 Id. 
9 Id. 
10 It is worthy of note that 26 U.S.C. § 7611 contains specific restrictions on efforts to inquire 
into a church’s tax exempt charitable status – that inquiry may only be commenced by the 
Secretary of the Treasury or another appropriate high-level Treasury official; the inquiry must 
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Further, while not determinative of this case, several judges in this Circuit have 

recognized the Diocese’s charitable status and have granted summary judgment based upon 

common law charitable immunity for claims arising before 1981.  Notably, Judge Deadra 

Jefferson granted summary judgment to the Diocese in Doe v. The Diocese of Charleston, 

Civil Action No. 02-CP-10-0770, in which she held that Sacred Heart School and the 

Diocese were charitable entities and were immune from suit arising from allegations of 

sexual abuse that occurred in 1960.  Likewise, Judge J.C. Nicholson granted the Diocese’s 

summary judgment motions in several cases in 2017.  Judge Jefferson’s Order is part of the 

record before this Court, as is one of Judge Nicholson’s Orders from 2017. 

2. The Doctrine of Charitable Immunity. 

 For nearly all of the 20th Century, the law in South Carolina was that charities were 

immune from suit in tort.  The Doctrine of Charitable Immunity was espoused in South Carolina in 

Linder v. Columbia Hospital of Richmond County, in which the Supreme Court held “a charitable 

corporation is not liable [for] injuries resulting from the negligent or tortious acts of a servant, in 

the course of his employment [if] such corporation has exercised due care in his selection.”11  In 

Vermillion v. Williams College of Due West, the Supreme Court went further: 

[T]he exemption of public charities from liability and actions for damages for tort 
rests not upon the relation of the injured party to the charity, but upon grounds of 
public policy, which forbids the crippling or destruction of charities which are 

 
begin within 3 years; and suit over the charitable status may only be brought by the government 
in the United States District Court for the District of Columbia. 
11 Linder, 98 S.C. 25, 81 S.E. 512, 512-14 (1914).  Notably, the record contains the Affidavit of 
Dr. Monica Applewhite, the Diocese’s expert witness, affirming that the Diocese complied with 
the standard of care in hiring the two teachers at the time they were hired in around 1970.  She 
detailed the fact that the teachers were very recent college graduates who had no report of 
predilections toward sexually abusing minors prior to their being hired.  Dr. Applewhite also 
discussed the very limited means available to a school to check the backgrounds of applicants at 
that time. 
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established for the benefit of the whole public to compensate one or more 
individual members of the public for injuries inflicted by the negligence of the 
corporation itself or of its superior officers, or agents, or of its servants or 
employees.  The principle is that in a organized society, the rights of the 
individual must, in some instances, be subordinated to the public good . . . that 
being so, what difference can it make whether the tort is out of the corporation 
itself or its superior officers and agents or that of its servants, liability for the one 
would effectually embarrass or sweep away the charity as the other.  It would 
therefore be illogical to admit liability for one and deny it for the other. 12 
 

The Vermillion Court held that charitable institutions were exempt from liability for the torts of 

their agents whether they were selected with or without due care.13 

  In 1959, the South Carolina Supreme Court reaffirmed the defense of charitable immunity 

in Eiserhardt v. State Agricultural and Mechanical Society of South Carolina.  As before, the 

Supreme Court held that charitable entities were immune from suit in tort for activities within the 

scope of the charity’s charitable mission. 14  As Judge Jefferson held, Catholic Schools are very 

much part of the charitable mission of the Roman Catholic Church.   

In 1966, the Supreme Court again specifically reiterated the doctrine of absolute 

charitable immunity and applied it to a tort claim against the Diocese and declared the Church to 

be a true charity entitled to immunity from suit altogether.15  The Court further held that a 

charity’s immunity from suit is unaffected by the fact that the charity procured liability 

insurance that would cover the loss.16  Rather, the Diocese was immune from suit in tort.  The 

Decker Court affirmed the dismissal of a negligence suit on the Diocese’s demurrer. 

 
12 Vermillion v. Williams College of Due West, 104 S.C. 197, 88 S.E. 649, 650 (1916); Lindler v. 
Columbia Hospital, 81 S.C. 25, 81 S.E. 512 (1914).   
13 Vermillion, at Id. 
14 Eiserhardt v. State Agricultural and Mechanical Society of South Carolina, 235 S.C. 305, 111 
S.E.2d 568 (1959) and again in Decker v. Bishop of Charleston, 247 S.C. 317, 147 S.E.2d 264, 
268 (1966). 
15 Decker v. Bishop of Charleston, at 268. 
16 Id. at 269.   
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 In 1981, the South Carolina Supreme Court abrogated the doctrine of charitable 

immunity.17  However, the Court only did away with charitable immunity going forward – the 

abrogation could not be applied retrospectively.18  Thus, a Court must apply charitable immunity 

as it existed at the time of the allegedly tortious activity.19   

As late as 1979, in Douglass v. Florence Gen’l. Hosp., the Supreme Court reaffirmed the 

doctrine of charitable immunity for torts that occurred while the doctrine remained effective.20  

The plaintiff in that case filed suit prior to the Supreme Court’s decision in Brown v. Anderson 

Cty. Hosp., although the case was pending when the Brown decision was issued.  The trial court 

dismissed plaintiff’s complaint based upon charitable immunity and determined that Brown 

applied only prospectively and could not give life to plaintiff’s complaint.  The Supreme Court 

affirmed that decision because Brown created liability where, before, there had been none.  

Florence General Hospital was immune from suit for its employees’ negligence, even if heedless 

or reckless.21 

There is no question based upon the record before this Court that the Doctrine of 

Charitable Immunity was in full force and effect during the entire time Hartnett and Brooks are 

alleged to have abused the Plaintiff.  The events that gave rise to the injuries sustained by the 

Plaintiff occurred at the time the Doctrine of Charitable Immunity was the law in South 

 
17 Fitzer v. Greater Greenville South Carolina YMCA, 277 S.C. 1, 282 S.E.2d 230 (1981).   
18 See Hupman v. Erskine College, 281 S.C. 43, 44, 314 S.E.2d 314, 315 (1984), Hasell v. 
Medical Society of S.C. 288 S.C. 318, 342 S.E. 594, 595 (1986) see also Brown v. Anderson Cty. 
Hosp., 234 S.E.2d 873 (S.C. 1977) (modifying charitable immunity as to hospitals only to render 
them liable for heedless and reckless acts and prospectively only). 
19 See Laughridge v. Parkinson, 403 S.E.2d 120, 120 (1991) (holding that charitable immunity 
law in existence at the time of tortious conduct in 1979 must be applied). 
20 Douglass v. Florence Gen’l. Hosp., 259 S.E.2d 117 (S.C. 1979), 
21 Douglass, 259 S.E.2d at 118. 

ROA001185



 

   

Carolina.  It is an absolute defense to a claim which arose from the actions complained of by the 

Plaintiff against the Defendants. 

3. Application of the Doctrine of Charitable Immunity. 

Applying these principles, it is clear that Plaintiff’s claims are barred by the Doctrine 

of Charitable Immunity.  The record before the Court contains no evidence establishing that 

there is any factual issue that the Bishop of Charleston, a Corporation Sole is a charitable 

institution, and the now-shuttered Sacred Heart School, its officers, agents, and employees 

are all part of a charitable organization.  There can be no dispute that the Corporation Sole 

and Sacred Heart School were “charities” under the law of South Carolina.  The events in 

question happened some eleven years before the Supreme Court abrogated common law 

charitable immunity in 1981.  Accordingly, at the time of the events in question, it was the 

law of this State that charities were immune from all tort liability.   

 The Diocese is, and has been, a charity entitled to common law charitable immunity as 

the law established at the time of any actions alleged in this case.  It is without question that both 

South Carolina and federal authorities have long-determined the Diocese to be a charitable 

institution. 22   South Carolina law does not permit the courts of this state to substitute its 

judgment for the judgment of an agency.23  Unlike the legislatively created limitation on liability 

 
22  In addition to the affidavit of John Barker establishing the Catholic Church’s charitable status, 
the Court can take judicial notice of the fact that, since 1946, the federal government has 
recognized the United States Conference of Catholic Bishops as having a group designation as a 
charitable organization and has determined that all agencies and instrumentalities, and the 
educational, charitable, and religious institutions listed in the Official Catholic Directory qualify 
for charitable status.  See Internal Revenue Service Group Determination Letter, attached as 
Exhibit C and Exhibit D, Official Catholic Directory, 1971. 
23 See e.g. S.C. Code Ann. § 1-23-380(6). 
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for charities, immunity from suit is not an issue to be applied after a jury verdict.  Rather, pre-

1981 charitable immunity shields charities from suit altogether.    

 It is important to note that charitable organizations are recognized as such by the 

federal government – whose rules, regulations, and enforcement govern whether an organization 

can be considered a charity and exempt for state and federal taxes.  When the General Assembly 

codified the common law doctrine of charitable immunity, it specifically premised charitable 

status on the Internal Revenue Service’s determination.24  That is a determination of the federal 

government that the state is required to honor by the Supremacy Clause of the Constitution.  In 

addition, the federal code contains a specific provision regarding the procedure to review and 

revoke a charity’s status – that can only be done by the Department of the Treasury and for very 

specific reasons. 25   Federal law affords no private right of action to challenge a church’s 

charitable status. 

CONCLUSION 

 As the Courts of this State have consistently and repeatedly held, Plaintiff’s claims are 

barred by the common law Doctrine of Charitable Immunity.  The Corporation Sole, and all its 

ministries, schools, and affiliates listed in the Official Catholic Directory are in fact charities and 

no amount of pleading or argument can change that.  Nor can it change the Internal Revenue 

Service’s determination – not just for the Diocese of Charleston, but for the entirety of the 

American church – that the Church is a charitable institution.  There is no genuine issue of 

 
24 See S.C. Code Ann. § 33-56-20. 
25 26 U.S.C. § 7611 contains specific restrictions on efforts to inquire into a church’s tax exempt 
charitable status – that inquiry may only be commenced by the Secretary of the Treasury or 
another appropriate high-level Treasury official; the inquiry must begin within 3 years; and suit 
over the charitable status may only be brought by the government in the United States District 
Court for the District of Columbia. 
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material fact regarding the Church’s status as a charitable organization and there is no admissible 

evidence to the contrary.  The Court must apply charitable immunity as it existed in 1971, and, 

on that basis, Defendants’ Motion for Summary Judgment is hereby GRANTED and all claims 

and causes of action of Plaintiff in this case are hereby DISMISSED WITH PREJUDICE. 

 Based upon the foregoing, the Court need not reach the separate motions regarding the 

statute of limitations or res judicata.   

 

 IT IS SO ORDERED. 

 

       
     
 ___________________________________ 

        Hon. Bentley D. Price 
        Circuit Court Judge 
 
_____ day of _____________, 2019 
Charleston, South Carolina 
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Larkin Hegler

From: Larry Richter <LRichter@RichterFirm.com>
Sent: Monday, December 23, 2019 3:19 PM
To: 'Price, Bentley Law Clerk (Juliana Beeks)'; 'Dukes, Richard S.'
Cc: 'Robert Sumner'; 'Larkin Hegler'; 'Price, Bentley Secretary (Tamara Walters)'; 'Jones, Alan'; 'Michelle 

Stith'; 'Dillard, Cynthia W'; 'Jones, Kari A'; 'Jackie Williamson'
Subject: RE: Doe/Roe/Doe 432 v. The Bishop of Charleston, et al cases
Attachments: Proposed Order (DOE).docx

Ms. Beeks, 
 
Pursuant to Judge Price's instruction here is our proposed order dealing with the issue of charitable immunity in the Doe 
matter.  Thank you for giving us some time consideration. We were under water at the time we heard from you. 
 
Merry Christmas to all of you and best wishes for a happy New Year.  We hope to hear from you soon. 
 
Lawrence E. Richter, Jr. 
The Richter Firm, LLC 
622 Johnnie Dodds Blvd. 
Mt. Pleasant, SC  29464 
843‐849‐6000 
843‐881‐1400 fax 
  
PLEASE NOTE MY NEW EMAIL ADDRESS IS LRichter@RichterFirm.com 
 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Price, Bentley Law Clerk (Juliana Beeks) [mailto:bpricelc@sccourts.org] 
Sent: Monday, December 16, 2019 2:35 PM 
To: Dukes, Richard S. <RDukes@turnerpadget.com> 
Cc: Larry Richter <LRichter@richterfirm.com>; Robert Sumner <Robert.Sumner@butlersnow.com>; Larkin Hegler 
<Larkin@richterfirm.com>; Price, Bentley Secretary (Tamara Walters) <bpricesc@sccourts.org>; Jones, Alan 
<AGJones@turnerpadget.com>; Michelle Stith <Michelle@richterfirm.com>; Dillard, Cynthia W 
<CDillard@turnerpadget.com>; Jones, Kari A <KJones@turnerpadget.com>; Jackie Williamson 
<jackie.williamson@berkeleycountysc.gov> 
Subject: Re: Doe/Roe/Doe 432 v. The Bishop of Charleston, et al cases 
 
Good afternoon everyone, 
 
Judge Price asked if both sides would send over proposed orders for the motion for Summary judgment based on the 
common law doctrine of charitable immunity in effect at the of the alleged abuse. He also asked that I ask how long it 
would take for you to send them to us. 
 
Let us know! 
 
Thanks, 
 
Julie 
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON  CIVIL ACTION NO.: 2018-CP-10-03929 

 
 
John Doe, 
 
    Plaintiff, 
 

v. 
 
The Bishop of Charleston, a Corporation Sole, 
and the Bishop of the Diocese of Charleston, 
in his official capacity,   
 
    Defendants. 
 

  
 
 

ORDER 

 

This matter came before the Court for hearing on three separate motions for summary 

judgment on all of the Plaintiff’s causes of action: (1) Defendants’ Motion for Summary Judgment 

based on the common law Doctrine of Charitable Immunity; (2) Defendants’ Motion for Summary 

Judgment based  on the Statute of Limitations /claimed lack of admissible evidence of repressed 

memory syndrome; and (3) Defendants’ Motion for Summary Judgment based on the res judicata 

effect of a 2007 class action settlement  Subsequent to the hearing the Court requested proposed 

orders relating to the charitable immunity issue from both the Defendants and the Plaintiff.    For 

the reasons set out hereafter, the Defendants’ Motion for Summary Judgment based on the 

common law Doctrine of Charitable Immunity is DENIED. 

 STANDARD FOR SUMMARY JUDGMENT 

Summary judgment is properly granted when, viewing the evidence and inferences to be 

drawn therefrom in a light most favorable to the nonmoving party, the pleadings, depositions, 
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answers to interrogatories, admissions, and affidavits, if any, show that there is no genuine issue 

of material fact and the moving party is entitled to a judgment as a matter of law. Rule 56(c), 

SCRCP; Woodson v. DLI Props., LLC, 406 S.C. 517, 528, 753 S.E.2d 428, 434 (2014).  "In 

determining whether any triable issues of fact exist for summary judgment purposes, the evidence 

and all the inferences [that] can be reasonably drawn from the evidence must be viewed in the light 

most favorable to the nonmoving party” who can rely on even “a mere scintilla of evidence in 

order to withstand a motion for summary judgment." Hancock v. Mid-S. Mgmt., 381 S.C. 326, 

329B31, 673 S.E.2d 801, 802B03 (2009). 

 THE OPERATIVE ALLEGATIONS IN THE PLAINTIFF’S COMPLAINT 

As alleged in his Amended Complaint, the Plaintiff was born in 1957 and around the ages 

of 12 to 14 (i.e., around 1969 to 1971) he was sexually molested by Chris Hartnett and Hal Brooks, 

teachers at the Sacred Heart Catholic School. The Plaintiff further alleges that the Defendants 

encouraged him to trust, revere, obey, and confide in Hartnett and Brooks, and that the Defendants 

not only knew or should have known of the sexual abuse but also tried to conceal it.  The Plaintiff 

further alleges that his memory of these events had been repressed and he learned only within the 

past two years of the causal relationship between his injuries and the sexual abuse, the Defendants’ 

knowledge of the abuse, and the Defendants’ concealment of the abuse.  He has offered sworn 

testimony by his deposition supporting his claims. Based on these facts the Plaintiff has asserted 

claims for relief based on Outrage, Negligence/Gross Negligence, Breach of Fiduciary Duty, 

Intentional Infliction of Emotional Distress, Fraudulent Concealment, Civil Conspiracy, Negligent 

Retention or Supervision, Breach of Contract, and Breach of Contact Accompanied by a 

Fraudulent Act.  
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 THE DEFENDANTS’ ARGUMENT 

The Defendants’ charitable immunity argument is summed up in the following paragraph 

in their motion: 

In 1981, the South Carolina Supreme Court abrogated the 
doctrine of charitable immunity.  [citing Fitzer v. Greater Greenville 
South Carolina YMCA, 277 S.C. 1, 282 S.E.2d 230 (1981).] 
However, the Court only did away with charitable immunity going 
forward -- the abrogation could not be applied retrospectively. 
[citing Hupman v. Erskine College, 281 S.C. 43,314 S.E.2d 34 
(1984), Hasell v. Medical Society of S.C., 288 S.C.318, 342 S.E.2s 
594 (1986), and Brown v. Anderson Cty. Hosp., 234 S.E.2d 873 
(1977).] Thus, a Court must apply charitable immunity as it existed 
at the time of the allegedly tortious activity. [citing Laughridge v. 
Parkinson, 403 S.E.2d 120 (1991).]   

 
Stated otherwise, the Defendants assert the Plaintiff’s cause of action accrued no later than 

1971, 10 years before charitable immunity was prospectively abolished by the Supreme Court in 

1981.  The Defendants further assert that charitable immunity affords them a complete defense, 

warranting summary judgment in their favor on all causes of action.  

 ANALYSIS 

First, the Court concludes that the Plaintiff’s causes of action accrued no later than 1971 

and that the doctrine of charitable immunity then in effect applies regardless of whether the statute 

of limitations was tolled by the Plaintiff’s repressed memory.   

1. Tolling of the statute of limitations due to repressed memory. 

South Carolina recognizes repressed memory of childhood sexual abuse as a basis for 

tolling the statute of limitations: “We affirm without extensive discussion the Court of Appeals' 

holding that repressed memories of sexual abuse can exist and a plaintiff may attempt to recover 

damages when those memories are triggered and remembered. The condition is known as 
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dissociative amnesia. A cause of action based on such a theory is valid in South Carolina for the 

reasons set forth by the Court of Appeals.” Moriarty v. Garden Sanctuary Church, 341 S.C. 320, 

534 S.E.2d 672 (2000).  Public records indicate the Defendants have settled claims arising from 

sexual abuse of minors by the Diocese’s clergy, employees, going back as early as 1943, and have 

had occurrence-based insurance policies for such claims since 1962.  See Bishop of Charleston v. 

Century Indem. Co., 225 F.Supp.3d 554, 558 (D. S.C. 2016): 

Plaintiffs the Bishop of Charleston as a corporation sole and 
the Bishop of the Diocese of Charleston in his official capacity 
(together, the "Diocese") seek reimbursement from Century for 
$11.5 million paid to settle claims arising from sexual abuse of 
minors by the Diocese's clergy. The abuse at issue occurred over the 
approximate period 1943 to 1986. (Am. Compl. Ex. 1, Dkt. No. 1-1 
at 18-22.) The settlements of claims arising from that abuse occurred 
between 1994 and the present, including a multimillion-dollar 
settlement of three class actions (which also settled three individual 
actions), executed on January 12, 2007. (Id.; Settlement and 
Arbitration Agreement, Dkt. No. 71-1.) 
 

The parties agree that Century's predecessor-in-interest, 
Insurance Company of North America, issued the Diocese 
occurrence-based insurance policies covering the periods May 6, 
1965 to May 6, 1968 (policy CP2831), May 6, 1968 to May 6, 1971 
(policy CP10065), and May 6, 1971 to May 6, 1979 (policy 
CP044874). (Am. Compl. & 5, Dkt. No. 1-1 at 15; Answer ¶ 5, Apr. 
14, 2014, Dkt. No. 4 at 1-2.) The Diocese alleges that an additional 
policy, CGL132981, covered the period May 6, 1962 to May 6, 
1965. (Am. Compl. ¶ 5, Dkt. No. 1-1 at 15.) Century denies the 
existence of CGL 132981. (Answer ¶ 5, Dkt. No. 4 at 1-2.) There is 
no claim of coverage before May 6, 1962. 

 
2. Accrual date of the Plaintiff’s causes of action. 

The Court concludes that the Plaintiff’s causes of action accrued no later than 1971, 

regardless of any future increase in damages or the fact the statute of limitations was tolled due to 
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his repressed memory.  See Bergstrom v. Palmetto Health Alliance, 358 S.C. 388, 596 S.E.2d 42 

(S.C. 2004): 

A cause of action accrues at the moment when the plaintiff 
has a legal right to sue on it. The law presumes at least nominal 
damages at that point. The fact that substantial damages did not 
occur until later is immaterial to determining when the action 
accrued or arose." Stephens v. Draffin, 327 S.C. 1, 5, 488 S.E.2d 
307, 309 (1997) (tort claims of patient who had been treated for 
years by his physician, and claims of patient's wife, accrued before 
the date contributory negligence was abrogated; thus their claims 
were controlled by doctrine of contributory negligence as that rule 
was in effect when their claims first accrued).   
 

In South Carolina, the law in effect at the time the cause of 
action accrued controls the parties' legal relationships and rights." 
Id.; see also Tilley v. Pacesetter Corp., 355 S.C. 361, 371, 585 
S.E.2d 292, 297 (2003) (plaintiffs' claims accrued prior to filing of 
class action lawsuit; therefore, version of consumer protection 
statute in effect when plaintiffs filed the lawsuit and court granted 
summary judgment was controlling); Murphy v. Owens-Corning 
Fiberglas Corp., 356 S.C. 592, 590 S.E.2d 479, 482-484 (2003) 
(cause of action ordinarily accrues when facts relating to negligence 
and damages exist which authorize one party to maintain an action 
against another); Swindler v. Swindler, 355 S.C. 245, 247 n. 1, 584 
S.E.2d 438, 439 n. 1 (Ct. App. 2003) (applying provisions of 
Uniform Commercial Code in effect when cause of action accrued). 

 

3. Scope of the charitable immunity defense in 1971. 

The Court disagrees with the Defendants’ argument that the charitable immunity defense 

as it existed in 1971 provided a complete defense to the types of claims asserted by the Plaintiff in 

this case. The Plaintiff asserts that the Defendants concealed claims such as this for many years 

and there are no reported decisions from that time asserting the types of claims asserted in this 

case.  Accordingly, we can only speculate as to how our appellate courts would have treated such 

claims had they come to light in 1971.  What is clear from the reported decisions from that era is 
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that the doctrine of charitable immunity was long out of favor with our appellate courts before it 

was finally extirpated by the Supreme Court in Fitzer v. Greater Greenville South Carolina YMCA, 

277 S.C. 1, 282 S.E.2d 230 (1981).  For example, in Eiserhardt v. State A. & M. Society of South 

Carolina, 235 S.C. 305, 111 S.E.2d 568 (1959), the Supreme Court stated that the applicability of 

the charitable immunity doctrine depends on the facts of the particular case and held that it did not 

extend to a commercial venture conducted by a charitable corporation, saying: 

And we do not think immunity should be extended to a 
situation where the activity out of which the alleged liability arose 
is primarily commercial in character and wholly unconnected with 
the charitable purpose for which the corporation was organized. This 
view is supported by the overwhelming weight of authority. 
Annotation 25 A.L.R.2d at page 130. 

 

         The first full assault on the doctrine of charitable immunity occurred in 1966 in Decker v. 

Bishop of Charleston, 247 S.C. 317, 147 S.E.2d 264 (1966), where the plaintiff was granted 

permission to argue against precedent that the doctrine should be totally abolished. The plaintiff’s 

claim in that case was based on simple negligence involving a six-inch fall to the church floor 

during church service: 

It is alleged in the complaint that on April 8, 1963, Carolyn 
Gohl Schmidt entered The Cathedral of St. John The Baptist and 
proceeded up the center aisle to the altar rail in order to say her 
prayers. When she had finished, she turned from the altar rail and 
walked back toward the center aisle and at a point near the 
front-most pew she fell off the platform onto the main church floor, 
a distance of approximately six inches, seriously injuring herself. 
She alleges that her injuries were proximately caused by the 
negligence of the respondent. 

 
The Supreme Court declined to abolish charitable immunity outright at that time based on 

the particular facts of that case, noting:  
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It is our conclusion that the doctrine of charitable immunity 
should not be overruled. The doctrine is particularly applicable in 
this case.  Here, we have a true charity, the church, engaged in 
conducting a religious service and, in which, Carolyn Gohl Schmidt 
was participating at the time of her injury. 

 

However, by 1973 the Supreme Court had drastically limited the scope of the charitable 

immunity doctrine in Jeffcoat v. Caine, 261 S.C. 75, 198 S.E.2d 258 (1973), a case involving false 

imprisonment.  The Court extensively reviewed the doctrine from its origins and determined that, 

despite some statements in dicta suggesting the contrary, ”the rule of charitable immunity has 

never been extended by our decisions beyond the facts in Lindler, Vermillion, and Decker”: 

The doctrine of charitable immunity was apparently first 
recognized in this State in Lindler v. Columbia Hospital, 98 S.C. 25, 
81 S.E. 512. The action in that case was by a patient for damages 
alleged to have been sustained through the negligence of a nurse 
employed by the hospital, a charitable institution. The Court, in 
exempting the hospital from liability, stated the applicable rule and 
its basis as follows: 
 

The true ground upon which to rest the exemption from 
liability is that it would be against public policy to hold a charitable 
institution responsible for the negligence of its servants, selected 
with due care. 
 
        It is evident that the Court, in Lindler, did not intend to fashion 
a rule of complete exemption from tort liability; for it was careful to 
point out that the question of whether a charitable institution 'would 
be liable for negligence in the selection of its servants without due 
care is not before the court for consideration.' 
 
        The Court next considered the doctrine of charitable immunity 
in the case of Vermillion v. Woman's College of Due West, 104 S.C. 
197, 88 S.E. 649.  Plaintiff was injured when the balcony of 
defendant's auditorium fell during the progress of an entertainment. 
Action was brought on the theory that the balcony fell because of 
negligence in construction. The decision in this case affirmed the 
holding in Lindler that charitable institutions were exempt from 
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liability for the negligent conduct of their agents and, in addition, 
held that such exemption from liability for the acts of their agents 
applied 'whether these be selected with or without due care.' The 
case was remanded, however, for a new trial and, upon appeal after 
a retrial, judgment for defendant was affirmed. 111 S.C. 156, 97 S.E. 
619. 
    
     Subsequently, in Peden v. Furman University, 155 S.C. 1, 151 
S.E. 907, the Court refused to extend the immunity doctrine so as to 
exempt a charitable institution from liability for trespass and 
nuisance arising out of the activity of a lessee. 
         

The Court also refused to extend immunity to the 
commercial activities of a charity in Eiserhardt v. State Agricultural 
and Mechanical Society of South Carolina, 235 S.C. 305, 111 
S.E.2d 568. That was an action for damages allegedly sustained as 
a result of stepping into a hole in a parking lot controlled and 
operated by the defendant. The operation of the parking lot was a 
commercial venture and the Court held that immunity should not be 
extended 'to a situation where the activity out of which the alleged 
liability arose is primarily commercial in character and wholly 
unconnected with the charitable purpose for which the corporation 
was organized,' even though the commercial activity was for the 
purpose of increasing the fund to be used for the charity. 
 
        We applied the rule adopted in Lindler and Vermillion to 
exempt a church from liability for negligence in Decker v. Bishop of 
Charleston, 247 S.C. 317, 147 S.E.2d 264. 
 
        The foregoing are the prior decisions of this Court, which are 
relevant to the present inquiry. There can be no doubt that the 
decisions in Lindler, Vermillion, and Decker contain broad general 
expressions to the effect that charitable institutions are exempt from 
all tort liability. However, the broad statement of a rule of complete 
exemption from tort liability was unnecessary to a decision in those 
cases, and the rule of charitable immunity has never been extended 
by our decisions beyond the facts in Lindler, Vermillion, and 
Decker. In fact, in Eiserhardt the immunity doctrine did not exempt 
the charity from liability for the negligent operation of a commercial 
enterprise and in Peden, liability was placed upon the charity for 
trespass and the creation of a nuisance. 
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       These decisions point up the fact that this Court, while adhering 
in the past to the rule that charitable institutions are exempt from 
liability for mere negligence, has in every instance refused to further 
extend the rule. Therefore, the application of the immunity doctrine 
in a case of intentional tort is not required by precedent, nor, we 
conclude, by reason or justice. 
 
        A long discussion of the charitable immunity doctrine is 
unnecessary. It is sufficient to point out that it has been subject to 
much criticism in recent years and considered by an increasing 
number of courts and writers as unsupportable under modern 
conditions. See: 7 S.C.L.Q. 443; 19 S.C.L.Q. L.Q. 191; 20 S.C.L.Q. 
2; Prosser, Law of Torts, 4th ed., Section 133, p. 992; Annotation 25 
A.L.R.2d 29. 
 
        Regardless of the public policy support, if there now be such, 
for a rule exempting a charity from liability for simple negligence, 
we know of no public policy, and none has been suggested, which 
would require the exemption of the charity from liability for an 
intentional tort; and we refuse to so extend the charitable immunity 
doctrine.  (Emphasis added.) 

 
From the foregoing decisions this Court concludes that the doctrine of charitable immunity 

as it existed in 1971 would not have afforded the Defendants exemption from liability for the 

causes of action alleged in the Plaintiff’s Amended Complaint. Defendants’ Motion is DENIED. 

 IT IS SO ORDERED. 

 

       
    
 ___________________________________ 

      Hon. Bentley D. Price 
      Circuit Court Judge 
 
_____ day of _____________, 2019 
Charleston, South Carolina 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CIVIL ACTION NO.: 2018-CP-10-03929

John Doe,

Plaintiff,

v.

The Bishop of Charleston, a Corporation Sole,
and the Bishop of the Diocese of Charleston,
in his official capacity,

Defendants.

PLAINTIFF’S MOTION
TO ALTER OR AMEND

Plaintiff John Doe hereby moves this Honorable Court pursuant to Rule 59(e), SCRCP, to

alter or amend its order entered herein on January 9, 2020, which granted the Defendants’ Motion

for Summary Judgment as to all of Plaintiff’s claims based on the common law Doctrine of

Charitable Immunity, by vacating the aforesaid order and entering an order in the form attached

hereto as Exhibit A, and in support hereof Plaintiff would show the Court as follows:

1. As alleged in his Amended Complaint, and testified to in his deposition, the

Plaintiff was born in 1957, and around the ages of 12 to 14 (i.e., around 1969 to 1971) he was

sexually molested by Chris Hartnett and Hal Brooks, two teachers at Sacred Heart Catholic School.

The Plaintiff further alleges that the Defendants encouraged him to trust, revere, obey, and confide

in Hartnett and Brooks, and that the Defendants not only knew or should have known of the sexual

abuse but also tried to conceal it. The Plaintiff further alleges that his memory of these events had

been repressed and he learned only within the past two years of the causal relationship between

his injuries and the sexual abuse, the Defendants’ knowledge of the abuse, and the Defendants’
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concealment of the abuse. Based on these facts the Plaintiff has asserted claims for relief based

on Outrage, Negligence/Gross Negligence, Breach of Fiduciary Duty, Intentional Infliction of

Emotional Distress, Fraudulent Concealment, Civil Conspiracy, Negligent Retention or

Supervision, Breach of Contract, and Breach of Contract Accompanied by a Fraudulent Act.

2. As set forth in Exhibit A, Plaintiff agrees that his causes of action arose no later

than 1971, and that the South Carolina Supreme Court did not fully abolish the Doctrine of

Charitable Immunity until 1981, and then only prospectively, in Fitzer v. Greater Greenville South

Carolina YMCA, 277 S.C. 1, 282 S.E.2d 230 (1981). Thus, a Court must apply charitable immunity

as it existed at the time of the allegedly tortious activity. Laughridge v. Parkinson, 403 S.E.2d 120

(1991).

3. Although the Defendants have raised a strawman argument that Plaintiff contests

the applicability of the Doctrine of Charitable Immunity to the Defendants by contending that it is

not a charitable organization, that is not Plaintiff’s argument at all. Plaintiff’s argument is that the

scope of the Doctrine of Charitable Immunity in 1971 would not have afforded the Defendants

exemption from liability for the claims set out in Plaintiff’s Amended Complaint.

4. As further set forth in Exhibit A, in Eiserhardt v. State A. & M. Society of South

Carolina, 235 S.C. 305, 111 S.E.2d 568 (1959), the Supreme Court stated that the applicability of

the charitable immunity doctrine depends on the facts of the particular case. Plaintiff contends

that the extent of the scope of the Doctrine of Charitable Immunity in 1971 was never tested in

claims such as Plaintiff’s, which are based on sexual abuse of children, because the Defendants

wrongfully concealed such claims for many years.

5. As further set forth in Exhibit A, in Jeffcoat v.Caine, 261 S.C. 75, 198 S.E.2d 258

(1973), the unanimous South Carolina Supreme Court explained that, despite some dicta in earlier
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decisions, the scope of the Doctrine of Charitable Immunity had always been limited to tort claims

based on simple negligence. Thus, it had never applied to tort claims based on gross negligence,

or to intentional torts, or to contract or other non-tort claims. As the Supreme Court stated in

reviewing its earlier decisions: “These decisions point up the fact that this Court, while adhering

in the past to the rule that charitable institutions are exempt from liability for mere negligence, has

in every instance refused to further extend the rule.”

6. The Defendants’ reliance on the Circuit Court orders of Judge Jefferson and Judge

Nicholson granting summary judgment in actions against the Defendants based on sexual abuse of

children is misplaced. Those actions were not appealed, apparently for tactical reasons, and the

orders contained no analysis of the causes of action that had been plead or the extent of the scope

of the Doctrine of Charitable Immunity prior to 1981. Accordingly, they have no predictive value

as to how our present appellate courts would view the scope of the Doctrine of Charitable

Immunity as it existed in 1971. In the subject order of Judge Nicholson, Defendants’ charitable

immunity arguments were agreed to by the Plaintiff therein, as is shown in the transcript of the

relevant hearing, an open record of a public proceeding.

7. In Fitzer v. Greater Greenville South Carolina YMCA, 277 S.C. 1, 282 S.E.2d 230

(1981), the case that finally abolished the Doctrine of Charitable Immunity, the claim was that in

a camp operated by the YMCA a camper was injured by a rock thrown by another camper. In

abolishing the Doctrine, the Supreme Court delivered this blistering critique:

Public policy is a dynamic not static concept, and what was
valid in the past is not necessarily a valid policy today. Moreover,
when the reason for a declared public policy no longer exists, we
should not hesitate to abolish it and the rules which are supported by
the policy.
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The rationale for abrogating the doctrine of charitable
immunity can be stated no clearer than in Geiger v. Simpson
Methodist-Episcopal Church of Minneapolis, 174 Minn. 389, 219
N.W. 463, 465 (1928), which held:

"It is a trite saying that charity begins at home... Men and
corporations alike are required to be just before being charitable...
We do not think it would be good public policy to relieve them from
liability for torts or negligence. Where innocent persons suffer
through their fault, they should not be exempted. That rule, in the
long run, will tend to increased efficiency and benefit them and the
public, as well as persons so injured. It is almost contradictory to
hold that an institution organized to dispense charity shall be
charitable and extend aid to others, but shall not compensate or aid
those injured by it in carrying on its activities."

A rule which no longer serves a legitimate purpose should
not be followed solely because of a dogged adherence to stare
decisis. Stare decisis should be used to foster stability and certainty
in the law, but, not to perpetuate error and injustice.

Furthermore, the general availability of liability insurance,
which had been obtained in this case, underscores the
unreasonableness of our continued adherence to this archaic
doctrine. Brown, supra, 268 S.C. at 491, 234 S.E.2d 873.

The doctrine of charitable immunity has no place in today's
society. We hold a charitable institution is subject to liability for its
tortious conduct the same as any other person or corporation. The
doctrine of charitable immunity is abolished in its entirety and the
case is reversed and remanded for trial.

Id. at 4-5, 282 S.E.2d at 231.

8. Although we can only speculate as to how our Supreme Court would have reacted

ten years earlier in 1971 had it been presented with a tort claim against these Defendants involving

the sexual abuse of children, facts considerably more horrendous than the rock throwing claim in

Fitzer, it seems more than likely that it would have held at that time that the Defendants could not

hide behind the Doctrine of Charitable Immunity even for simple negligence. As the Supreme
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Court aptly noted in Fitzer, “It is almost contradictory to hold that an institution organized to

dispense charity shall be charitable and extend aid to others, but shall not compensate or aid those

injured by it in carrying on its activities."

For the foregoing reasons, Plaintiff respectfully moves the Court to alter or amend its prior

order pursuant to Rule 59(e), SCRCP, by vacating that order and entering an order in the form

attached hereto as Exhibit A.

Respectfully submitted,

THE RICHTER FIRM, LLC

By: s/Lawrence E. Richter, Jr.
Lawrence E. Richter, Jr.
622 Johnnie Dodds Blvd
Mt. Pleasant, SC 29464
(843) 849-6000

ATTORNEYS FOR PLAINTIFF

16th day of January, 2020
Mount Pleasant, South Carolina
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