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FILED-RECEIVED
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF YORK ny ‘Mq - AH\II"EH'E(SSIXTEENTH JUDICIAL CIRCUIT
DAVID HAMILTON
Michael Donovan, #338574  C.C)C.p. #’}i ™ 2020-CP-46-02938
TORK Y ou (Y o
Applicant, )
)
\Z ); CONDITIONAL ORDER OF DISMISSAL
)
State of Scuth Carolina, )
)
- Respondent. )
)

This matter comes before the Court by way of a post-conviction relief application filed by
Applicant Michael Donovan on Qctober 5, 2020. Respondent made its return, requesting the
application be summarily dismissed.

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the York County Clerk of Court. In July 2018, the York County Grand
Jury indicted Applicant for murder (2018-GS-46-03902), attempted murder (2018-GS-46-03903),
and two counts of possession of a weapon during the commission of a violent crime (2018-GS-46-

03902a, 2018-GS-46-03903a). Montrio Belton, Esquire represented Applicant. Deputy Solicitor

~""William Thompson, and Assistant Solicitor Hannah Woods; prosecuted the case.
On May 9, 2019, Kathy Terry and Jesse Mercile arrived at Farlow Street in Rock Hill for
‘a cirug deal. Tr. p. 17-18. During the deal, Michael Donovan approached the car and stuck a
handgun into the vehicle. Tr. p. 20. Ms. Terry grabbed Applicants gun and a struggle ensued. Tr,
p- 20. Ms. Terry let go of the gun, and grabbed her own gun for safety. Tr. p. 20. Ms. Terry then
attempted to exit the vehicle, Tr. p. 20. As Ms. Terry exited the vehicle, Applicant fired the

weapon, hitting Ms. Terry in the head, and Mr. Mercile in the chest, Tr. p. 17, 20. Police began a
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search for Applicant on May 10, 2019, and Applicant was arrested later that day. Tr. p. 21.
On March 29, 2019, Applicant entered into a negotiated plea for voluntary manslaughter
and assault and battery of a high and aggravated nature (ABHAN) before the Honorable Daniel D.
Hall. Pursuant to the negotiation, Judge Hall sentenced Applicant to imprisonment for concurrent
terms of seventeen years for voluntary manslaughter, and fifteen years for assault and battery of
high and aggravated nature. As part of the plea negotiation, the charge of possession of a firearm
“during the commission of a violent crime was dismissed. Applicant filed a Motion to Reconsider
Sentence on March 28, 2019. On, July 19, 2019, Judge Hall denied Applicants Motion to
Reconsider Sentence. Applicant did not appeal his conviction or sentence.

IL Current Action before this Court

In his pro se PCR application, Applicant alleges he is being held in custody unlawfully on
the following grounds:

1. “Violation Sixth Amendment.”

2. “Violation Fourteenth Amendment.”

3. “Due Process of Law.”

4. “Ineffective Assistance of Counsel.”
a. “Counsel failed to adequately do investigations, and advise him that the evidence

against him could be charged with the lesser included offenses.”

5. “Involuntary Guilty Plea.”

a, “A plea of guilty based on incorrect advice from counsel concerning sentencing is

. . not knowingly and voluntarily made. Applicant contends that he plead guilty based
on an erroneous belief, not corrected by Tounsel before he ehtered hisplea.”

As requested relief, Applicant states he is seeking to have his sentence reconsidered.

Before this Court are the York County Clerk of Court records regarding the subject
convictions, Applicant’s records from the South Carolina Department of Corrections, the guilty
plea transcript and the records for this PCR action.

III.  Findings of Fact and Conelusions of Law

This Court has reviewed the pleadings, the records submitted to it by the parties, and the
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applicable law. Pursuant to South Carolina Code Annotated Sections 17-27-70 and -80, this Court
informs the parties of its intent to dismiss the application based upon the following findings:
Statute of Limitations

The Court finds that this application must be summarily dismissed for failure to comply
with the filing procedures of the Uniform Post-Conviction Procedure Act. §.C, Code Ann. § 17-
27-10 to -160. Specifically, the act requires as follows:

An application for relief filed pursiant to thi§ chaptet must be filed within-one year

after the entry of a judgment of conviction or within one year after the sending of

the remittitur to the lower court from an appeal or the filing of the final decision on

appeal, whichever is later.

S.C. Code Ann. § 17-27-45(A).

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). A

motion for summary judgment may properly be used to raise the defense of statute of limitations.

McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). In

addition, South Carolina Code Annotated Section 17-27-70(c) authorizes the Court to “grant a
motion by either party for summary disposition of [an] application when it appears from the

pleadings ... that there is no genuine issue of material fact and the moving party is entitled to

—_—— —_— = i T et

jﬁdgment— as a matter of law.”

Applicant pled guilty to all charges on March 28, 2019. Applicant’s Motion to Reconsider
Sentence was denied on July 19, 2019. The application was therefore due on July 20, 2020. This
application was filed on October 5, 2020, well beyond the statutory filling period. Therefore, the
application should be summarily dismissed for failure to file within the time mandated by Uniform

Post-Conviction Procedure Act.
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IV.  Coneclusion
Pursuant to South Carclina Code Annotated Section 17-27-70(b), the Court intends to
dismiss this application with prejudice unless Applicant provides specific reasons, factual or legal,
why the application should not be dismissed in its entirety. Applicant is granted twenty days from
the date of service of this order upon him to show why this order should not become final.
Applicant shall file any reasons he may have with the York County Clerk of Court and shall serve

- - ———m —_

opposing counsel at the following address; = - - - e

Office of the Attorney General
Attn: Michael J. Neubauer, Esquire
PCR Division — Sixteenth Circuit
P.O. Box 11549

Columbia, South Carolina 29211

Applicant is cautioned that his response to this order must be actually received by the York
County Clerk of Court and opposing counsel within twenty days, and that the Court will not
consider any issues raised in his response if not so timely filed and served.

AND IT IS SO ORDERED this Z',_/gb day of Decembe 2020,

g0 WY

— DaNIEL DEWITT HALL

- ———

' ™ “Clilef Adininistrative Judge™ "~ " -~————"
' L Sixteenth Judicial Circuit
3] (.’ . So

uth Carolina
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