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'J~~,~~:'-siIMMARY -.. JuDGMENT' WAS i IMPROPER 'WHERE DEVELOPER 
~. ~ ,c.-WRONGFULLY. TOOK. ALMOST ONE MILLION DOLLARS·, IN~ : 
--~:'-:~'ASSOCIATIbNM(jNEY AND REPEATEDLY BREACHED ITSFID'UCIARY 
; -.'. ,DutY TO 'M- APPEIiANT' ASSOCIATION' FOR OVER·,:THREE . 

-. ··DECADES.· : ~ " , ' . 

,"-" . 

A; The trial court erred ~. granting summary judgment to beveloper\Vhe~ .. 
. ," Developer. repeat~y' breached its fiduciary duty to' the ASsociation, 

,. j. .. . ..•. . .. . • "" '. 

'including taking almost $l,OOq,OOO.OO of Association money .. '-, ",' . '.' 

~- ", '. '.' 

j .~. , - ;. ' • 

," .' -- . ~"'. . ,';' . , , . - , . '. ' 

,,~;TiIE'TRIAL:COURT ERRED, IN FINDING THE APPELLANTS' NOTICE OF .', 
, t·~ APPEAL DID NOTAUTOMATICALLYSTAY·:THE.EXECUTION OF THE 
, "'MAY25, 2012 ORDER. . ' . . 

,- ' . :; 

~,III., "THE TRIAL COURT, ERRED IN· ISSUING A TEMPORARY INJUNCTION 
, WHERE RESPONnENr PRODUCED NO EVIDENCE OF ITS LIKELnIOOIY 

": ~. OF SUCCESS ON .THE'MERITS OR IRREP ARABLE HARM. '.' 
", . . ." - ' . - -. ~ ..... . ', ". 
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Litchfield' Plantation is,' a co~tBl, reat' eSuite '(devcilop~entY;{o~~ted~' in~' ':, ,.' 
. ~" ..' . ~ ~:.,~~.~~,_,:,":-.~; .. _,'>' :~~. -' -,'{;}~.,- "~i_ .-

Get:>rgetown County, South Carolina.' ' ThePI~tiff~AppellJi~t~t1t~lJi~ld~i::~'::" 
.... . _. . 'J..' ,.','." _ :"~ • ~ ;,:.'.' :',_:~~' .i,i .::" ::::" < '~".::", :; 

. " ' ",,:: :_" . _ __0.:: ". '~i .:H-, "" ' __ 1.; ·--'Y· ... - - '" • - ' ..... 

Plantation Associlltion, ,lnc.'("Associiuionn)·is~ilie::~officiaI 'ij9M~Wneis';, .. " 
1 ~.~ . ' ~/ -- " -', . t' ~~ ~ .,. 

, " 

. ~.:: '-". " , 

Association of Litchfield Plantation. The individualPhlintiffslAppel1~is;'-JQs~ph 
: ,: ,,' . '~">'<~ ,)'-: 

E. Johrison~ TIiom~Eckard, C8!ol E. ~by, Robert f; McM~an Jr.,~dj;!1<o~ , 

" 

!.. .. .. ' 

.',' .' "':~:" ' Ap~elJant, Association,;;Appellants,")~ ~e Respondent is ·~e;D~~~I9~~~,·~Of. 
-~ ~. ~,,:, . .--:" . "~' - -

" .Litchfield Plantation, Litclifjeld ~lanta!jon Company, Inc.'('~Dev,eiop~r~:):. ',' ,' .. , 
, - , . . . . '. -"" .;~- <>~.. ~ , '. .. .. ,. 

"0 

• 0 " , • .., _. "..,~ .~ _ - • " 

. . , . The Appellapts filed, suit' against the Dev~loper aft~r a 'special inee!~~\~aS, . ~ , .'. 
,,,;.~ .~. ...,; ... -,. ~.~. ...~. .,'. ~ '.~ ~'r,. .... ~-:.. :~~~"'~~.~·<',s(~{,~~,.'>.<~,,~~.'.~ ~.,---~ :~~.' 

" ,: X .. :. ; hddpursuant to the Association Bylaws, and a ,new:;Board: of Gcj"ehjqrs:~w,~::~.' • 
"" :~" " _ : .' . :' .~~ . ~~ " .' t' ~ ~. ~ '\ '_ ( " . ~ " ~\'~~~.~~~~~-~.~ (~.r.~ . 

. ',~."" ~leCted. The new 'Board then brought this action against"the De~elo~!>,which ....' '" 
·',<I.,,;." : ":' " ' .. ": ' ," ",":,::.' .':., ';?;:.~:.:" " ' 
":.::~(fonnerly controlled the Board. Th¢Ai>pell~ts~ clairrlss~tJorthtwodisti!t~.c~\iseS~,.' " 
,:r' :, ,::: ',. :,:" ,',. .....:,' ,',',' :;' :' '. '.;::T~:'}~~:" , ' .. : "," , 

". of ac;:tion~ Specifically; the Appellants sOUght a circuit court ~ecl~tion:that:{l )tbe<" ,'. :. '" 
. . . ' , , ;' -" .- - . - . ~". 

'"0 ',," 

.. ' f 

~ewly'elected Board of Governors was the iawfuliy and,d~y e!ected Bri~;:~ ... '::' 
." 

(2); the Developer's majority votingpo~er 'and control over the Ass,ociatiort eri~e~ , .,' 

,due to (a) the Developer's breachespf fiduciary duties .to th~ Associati<m, :~~b~'(~)~·c.': 
" -' : - " '. . " . .." : - '~'J?' ::.:---~:: . 

the failure of Developer' to ,meet' its ~.ll!1cial obligation to'~tbe ~socia~,on~~;;Th~ . 
, . -~ ~ .. 

• ' .V 
• "',;' I 

cifcuit c.ourt pemtittecI Developer's former'President, E.'S¢ott, Trott~r,.to~~.rV(me!\:· ," 
.=-._. I~'.~ , .' . : - ~. - .. ::;~-c~· 

, - '; " ~DeveloPer fIled sevenU count~laims ~at were ultimately (U~missed. 
- .... ~ < ' -

, , 

',Both partiesmoyed for Summary ,Judgment .on:'differing :tlieoriesJii9:~n' 
:. -' . . . '. . . '.' ,'!: ":--,", ----

"-,.= ~ 

,c •. <"ciufepng gro~ds. 11i~pircu~t court heardnurperous.motio~ onSepte!ll~ef~8f20n'!<,;:" 
• , - > - _. ".., ; - - - -. ~ • , • ',-- • <'~.> .P. ~ :- _~:_~~', .';-_. , ~.f' " - - ".~ 

-' .~" .. -' ,. '- -' .'. 
. ;. -. - : ~ . 

1. , 

.--~- . 
• - "' ....... - •• -.> 
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'" 
r:" 
f·, 
j •• 

i':: 
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j" "<./.: 
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" 

" , , 

'. 

~: . '. 

" 

.. ,' 

-".-

.. , 
'" , 

, :'. '. ~ 

", 

, . :~' 

>{; " 

.~ < • : " ' . ' 

: ...... 
. t. 

. " ,~ _ .. ' 

. ~. . ,'.< 'A, ,; '"} 

~-: . ! '> "",. ~ ",;'. • «~ __ ~ . ;-~_ ~ ~<' -, .,;~~tj.·'· _ .. ,~. I' 

December 8, 2011, aiid Aprit'i9, 29~~~ 'By wayof order'filed Ma::{?5;'~OI,2~ the :. 
'. -'. " " ,.' ' -,. ';,- .~'~. ' , 

.. -, ,~ • ' :, •• : •• ". ,". < '~ • - .<", ,'. . :'.'.~ . . " ..... " '.,.-.~ "-~--;;-~~ . :~-' ",:'" ' 
"".:' '~ircUit~court, deQied.?Appellants',motion' for:.S~ Judgrilent ·/and "gfanted;;,: ' 

.- ' ,:"Developers Moti~n,iqrsummary,J~4gnie~t on\APpell:apts' sec~nd,~ie':Qi'i~tio~~ '; ~, 
~"" ~' .. ~ <;.~-~:" ,'--:, .'~'" -' ~~! "::,-<' ~". -' 

only, rmding it did n~~·have. the au~oriti ~o giap~ the re,li~frequested, but o~~g-;. :' .'" " 
'- ' , ; ".' , , ',- " " " ' ,'it' :', ~:, 

that Developer could not exercise its v~ting rights tu;w; ~paid a ~mall p~cen.tage o(,~: ;, " 
• .(~. ',' '. ";.~.\;:.. '.... j ' . ".:'~ . - ,; ";~"" ~:'~" '~'~~:' -~,~ .. , .... :~ 

'the arrears owed t6 theAssociati~n. :,The circuit court de~ed Appellants',Motioil for',':" ' 
, ' 

,'Reconsidetationo~ AugUst '~7, 20~2~ ,:Jbe Appellants ap,pea1ed the 'M~y, 25,~2012" , 

qr~C!I' granting Developer Sumriiary j~dglnenton August24, 2012 . 
\. '1' " . . " 

','I:' " 

, On September ,7, 2012, ,Developer filed a'Motion'for TemporarY, IDjuhction.' ',,' 
. : ~ ,...., . -. -. : -: . .' ~ , 

TIie'clrciiit coUrt he~Jhe Mo~onoil:September 20;,201~:'J~y way of order dated ' 
, '~', • ~ • >, :." '. ", - <. '>','.' ,-. , -~ .:" -

, , '~ Injunction, orderiIt~ the ~dividual ~l~tiffs not tointerfe~ with the vodgg rlghts'of'· x' 

the Developer. ' The 'Circuit court's Jtljunction Order als«(found itS Ma~'2'5~~2012::" .- ',' 
. .' '" : . '.~, ~, .. ' '-

;.:'. 

S_aryJudgment.9i'der·~~·not~<atitomaticaily·staye4 by Appeli~ts; .appeal " 
.. ' , . 

, because the majority voting rightS in question;constituted both personal' property~and; ,,' 
, ' '. ~ ~ 

, , 

real property and, therefore fell within 'the eXceptions fo~din Rule 214«»; S~ . 
• :'. • •• ' . ,.< • c '. • • --, •• " , • 

The Appellants appeale4 'the ,Temporary Injunc~on Orde.r on October ~l, 2~12. , ' 
L " 

Appellants' appeal of the May"25, 201}Summary, Judgmen! Order and the ,<?etoher; " 
~ <". . ~ -: r.. ; ~~' -. '. '." ". ." . :'~' ~'i" ;"'~ . -' : . 

, 22, 20l2,injunction;briie{hav.~ beeri~~cOnsoiidate~f into one:appeai;, Ap~(l~te'C~e . 
. - . .." .'.,. :' . .'. '"~. . . . -~' - ~ , .' 

'r. , No: ,20~2-212842. 1 ' 

h, 

,. .~ 

.. ~ 

..... 

• ': ~A 

',', " ' . ." 
". . ~ ~ , 

. '.' 

, " 
, .. , 

','" 
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;" :. .' 

"f'~' .I 

", ,.'i. 

\; .. 

< \' 

c.:' 
. :·4 :~ , .. ,-' 

, :', , . 
.;, -~ .. ,,':, 

.' FACTS, 

f' " > 

The Developer has "exercised controFover the· Association: tIirougb ;'its· 
"_ .; . t l

::, _. '_ : _~ .. ~~'. _>1~'~~ , ~'~," _. '. - ~.; ;." ~,.,.~~_~ .. __ ~,r ~ :: 

.,/<,majoryty~~tin~p'?~~r,.;s~~~}pe :1?~'s.}.As ~~y,do~e~t~d ~d~p:~rt:~g/,~e:' . 

. : c:':'E:tDev~loper ~h~' ~b~~ :·:th~;·~:~;jc~~ti:.;·v~tin~':.;~~et .to, ,the' d~~;~:,:"'~r~e~ " '" " 

'.",',' ~ss~fi~tion ailci'·~i.~It~¥~ld H~~IIl~~r.me9' f~;0(}V6-.~e.decades:c (·l~;~,~~:c~uit .. 
,', -f." .' - ': : ,',> .:. " :." ' • • ~.~ ~ "' 

This .laws'uit concenisDevelo~r's m()~t recenr~tiing of abuses. indUdiiig'taking; 
• }' ~ -: ' > - -, • > '_!. 

'; hlmost $1.000,()()()!.OO in Association Money. (Promisso~ Notes. Accounting) .. ' 

... : ~ . 

, ;~st~ry;of Ab.us~: •. 
. ' '<- ~ -., 

In·1984. the Litchfj.eld Hoineo~ers' w~r~ ,for<::ed; t() file s~itJagalllsrth.~: ~: 
'~:.~:' .. ':' ':. ;" .:~',., '::,' "'1~<,~,>;,:c:" 

,; .. ;~}:?,e~e,lo~~i.and .t~e:. dev,elo~r~contrC?,¥e.d', '.As~~jati~n :~~er t4~kY~~v.el~I:'~('" 

'. "'e:COI}tinueqto us~ Association: mo~~~.~:~~r, :its o~~ benefit:~(l986 .,¢~~~~.qOWt· . 
'.;,':.' " ..... ' " • " , ,;~'.' '~'''; '. ,~5-': ':'~, .' :>:~?{"'/::<i~ , ' ,,~' 

·:/~9rderJ.:-Jn, Decem~er:9f 19~6.: the circu,it..C:ourt foqtid that tli~ Develop¢I')1>~ll<:hecr: .. ' " 
- .~ - ~' : . ~ }".-' .. ' , - . . -. ,~ 

-'''. 

"_,,its fiduciary duty t~the, Ass~~iation .. · by '''abus[ihgLits:v~ting conti-p'i;"Qf the., ' 
~-';, " ,_ .... , :, r'.' . -~;' : ~~\~. " _,:T,,-'_,'. >'.;_~/ . ;'l:{;:_,<:_;:,,~,~"j:~ .. f:,::·'.: 

:'~~ssoc,i~ii()n by ad~pl!ng" qudg~ts; ~cl~,~1tt.g th<?5~)t~nis ''NAic~ d~ctlY,,;be~,eii.t~, 

. ,.'the [Developer] at ; the sole ex~ens~ of~ihe assessmeni-'p~'ying memberS;:of the': .. ' 
:';:;' } ~'~ -' i'''f'· ~>; ¥ ,';.:< <.>, .., /" ~ • , • ~""l,::;'''-'''''5<'''''''' ~,{:;,~ - . 

. ,; As·sociatlOn."- (1986 Circ~it qoJrt Ord~r;·p~. 18)X',rhe ~ir~ult co~rt,e~~ri;~~dclj~· , .. 
- : .' " -' : .", . ' - ':~ -=-- • ~ .. " ','. ~ " - " ; 

~qu~tab.Ie· po,!\,ers, ~~ , revoked~,; th~,De~eloper's>~ajoritysyt>ting', st?-~;" p 986:;~:,' 
. - " l' .. -,: ' " ': .. ' ~ < ,-"'"' , , - : • "'. ,,~._: • ,~""" .. 

i 

Circuit Court Order; pg. 27). This suit ~liimately resultediri·a settlemeritWhereui' 
. . ' '. - ',. "; .- . 

~e Qevelop,er was. ~llowed' to retain: i~;v<>ting majOrity.for an ;additi~ruil~;l Q y~ars;·. 
'.~' -'"'. "::' _ - . ,-! -. '..' :"Z .. ,-., P·,.'''-_;· .-,' .. : : .... ~., -. ~~ .... >"' .. ' . c ".-•• 

? . 

• 10-,.' 



C,· 

r. 
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..... ' .. 

r»· . " , ,: .," '., <.,";:;~~ .. '>\'-
, .'. !?' ,.:, ,:~'" . . ." ;... o· ,:.: .:~ • :L;~C}:;~::~Jr/{;;.· . 

, .' .. ' '.' ,'~:' ~-:'; ~ . ':~ . . . ?~,..;' '.,~.~<~~:;,;.:~-,~~, < • :_ ;.1 c" '.' d:~·:~.:.>;, . -.;.:.~~J~¢~:~-,"., ,.' . 
!':;';~" 

,;;Peopl,es Fed. SaV.· ~1;~cu.tttss'~ol~;: Cqr;bli~iJ 'v.'Re~~' /?Ianning Co.rP;,>~~~trS:G:·. 

. . ' ":"':';'~:~" ~~_460, 467, 596 S.E.;d 5,1 ,'~'5; (2004) (describirii~e~dement 'tenns 'of·f~~'~1r~~:;o.:~ .' .. 
•.•• :~', • ~.':.' ,-' '. : ~ : ~." ':': '.' ~ c· ;",~- :', -.. '~.'" " ·::~z;~;~*:J'-,. '-,. ' 

", >, • -~ : • 

:: ;'. . In the 1990's~:the :Develop~r's'.actioIis;.'through,its continued>~n~f'over 
- -.": ~ - . .". f," --- '. -

:th~ ASsociatio~ ag~>causedthe' Asso~iatio.~~to face legal' a:~tion,' this ':'tilii~'f()r 
, "'.' '.. . ",.:;,'; .' . , '.,:" ,L:': .... '::' ','. '>~i:~~; :'.-:,::! 

intentionally deflating aJoreclosing bank's, property vaIues.'1d .. Ultimately~;the . 
. ': ".'" ,.' .".;';'~;';~;~""...' , '-",:r::;',::>\t::-' .,' 

.; Supreme Court upheld the trial court'sjudgmerit iil favor of 'the bank,'includingan' " . 
~. ". :. ." :'. ,. . " .. • .:: ~ ", ":, : .: ~ ,·.,'r:; ':' , .,', 

.':~,' .award of p~tive d8mageS ag~t .the AssoCiation because of: th~'1eveloper's . 
~'. '"," I: 0 .' .' .:. . . . ,... '. . . ,~::. "'" .. :.;;;... 

- conduct. even. thoJgh' the Association, w~ :"subjecf to the' votiIig control of . 
~ _, .... - :,,' ••. :, ':~ . .'< ',," :' ", ,1~'" ~, ~ ,::' '<', 'r;;" : .... 

" . [D~velopef].;~ ItL:at'4~;r~96 S.E.2.d at~9~.~:p;ePey~lo~~:remain~~ ~,~~~~ci! ~f' . 
-, ...,-:- "y" -~"",-.~. , .' _ •• ' 'l- " < .;, _ '\ ,.' 

, "~,,. 

" . 
,'r_ 

-''' , . ~ 

the Association today' as a result'of the,circuitco~'sorders which ~\tJt~:subject ..... 
... ' ... -, - -'~ . " .... .' "-~' ., .~ ,- ': -- . . 

"..... .c::. .• 

'.>' .of this appeal.· (May '25, 2C>12. Order;Oct<:>b'er: 10, 20.12. Order; C;()vemp:1ts,·~ide 
" ....". , - -" - ,':" .: ' :. 

-,-' ~ - , .. 
,t ~'. 

..:. -l= 

:,,- , 

, 5, .section5.5). 

.. ', '. 
. ~: , ). '~ . . 

, ' . : 
Current LaWSuit, 

;. -~. 

..' \;' '. , . .:.' , '. . :.' ;'~";':'.,> . .; , 
'Litchfield.Plan~ation is ,cuirentIY,.govemed: by ,the' AmenWp~ntit~:~.the~ .. " .' '" 

. ,; - '. " . - . . '. ' .. .. , ~ f;' . , 

'( c' .. 

'. Declaration of Pr~te2tive Covenants, Conditions and RestrictionS" for' Litchfield.' . -. 
• " t, • '. ': • ~ " _ ,'_ _ •• • " _ 

Plantation ("Coven~tsi') filed May .2, . ~OO5,. ~d the 'Amende~ an.d 'R~tated ." 
. , • '>: •. 1 ", : t, .:. _,:~. ~ . . ,__ ~ - , ""~. - -

.. .~ylaws ("B yl~ws "f prom!llg~ted:th~te.~nde~.: :~(2005, Covenants and:,Byl~ws):, .: 
" • ,-, ..... ' .. < -~" ' , , '. '. \<-" 

,', .' ,.'::::';,:, .... ,~ ... ', .. " .. ~~~ . . _·""~';~t ::F.., . 
. <'. Developer's cuiTenfcdntrol over the Association stems from -itS ·status,./as;· 
. . J: . '. . . . . <:::.~ . . ,... . .: ~ ;'<{~. };:t·,':" 
. "Declarant" under ArtiCle 5, section 5.5 of tlieCovenants, which provide:.:,::;:>~ .... " 

. - '. ..: .~" .. :',- "'" -~ '.. . ~.- ;'z,~{ ... ·~ • *', L -~ ~ '!': ';"~-r ~~-'~,J' .. ..:~1~t "J* • 

. S.s Voting .. ;~' ·'The Association' shaJI, have 'two, c1~ses~f"~t~-'~: 
Membership,' qlass"A" and Class,"B \,.' . , .'. ,-,' . 

• ~ "~:-.:, -~~ • • .. '. <~-' 

.... (~)"CI~~1:;A" ~;, ·Class'_,~ A::' M~~i~~,~h~!ihici~~e: all·,9;p.~~!if(, .• , 
'. excep,t fo!-:;the.Class. !;B" memD~r,lCany., ~ qa.s~ A m!:,Ill,1)~~~;j;;~": . 

shall have jine. equal· v6te' fo~~a~hJ6tforwhich·they hqld·~~;;:~·'c··· 
. inteiestreqtiiied for members!tip:linder,'secti6n 5A;: thereshaIi":c~": ' 
he only one'vote,per iot. . '.. " .. . r ' ,,: ;.:~ . 

,5· ." .. ' 

.. 
, ..... 

+ :-, .... 

. . t. 

. 'f: ' 
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, '. ~ 

o : •• " • ': -' ~,' o~ , 

.'.'.-

v~:: ' 
- ~:-"- . 

. ~.-... " 

"(B) Class "B": - .. The sole ,Class :'~B~'Member shall be 'the:},,:. 
,'. Declarant·· The right,S~fthe Class";B'~Meiri~er, including th~::,\ . 

right to disapprovea'ctions ,of the Boaro~d apy Committees~'i;:~~2>' 
are specified in the relevant sections of tllis Declaration and the}:'<iD~'·. 
Byla~s., Dllring the ,pass "13;' share periOd; the Class ,j'B".?"'\::' 

.' Member shall have the"number of votes equal to all Class- "A'~ :f, 
- MemberS'plus(nvote~ _,- " .', ,:;:_-~.;:. -.. . e, '»': .'. 

r- '""- ..... 0 • _ ~-:- ' ~_ 

< ~ '. 

:~'. '. _. . 

.', (d6~tri~ts:~icle;~;:_~~C~.5~'5)'(~mphasis·:added).':· .•. '~· 
0 . ' \ '::4-:_.J::'!:.+;;'~ : •. ;_ ", /" 1 '.' "~.' .:' ,,' - _' , 

:,:'-::-'''' . ;!.~. ;:- '" '. . ' ~~ '. . . . ,~""'-~'.".':~". 

:'~';.~ April 201O~' tlle Developer's; presideri4 E; ~Scott Trotter ·(''T~tt~~')" 
~-/,-'-. 

• 0 ~ ,- c'.:, 

infonried the Litchfield.HomeoWners ~~ 'the Ms~illtion would be out of fiq;ids .. 
•. ;< ", .• 

. ,.i 

" ~" 

.~ .... ' 

in 20JF·and that the, Deyelop~r ~~uI9:be.llriableto.fwid·the deficit as. re4uk;d:" 
. ,'. .:~., , ' f: ~ .:~ '''-",' ' ' ~. . . \,," _ :', '~', ,;L. '. .-., ~-". 

Homeowners. conv~ned and elected a.' committee t~,' investigate the' f~ciat ' . 
. . ,- 0, '.~ ~ ~. 

condition of ,the Association (Trotter December 23,2010 Letter). 'The ,resliltsof . 
,. . 0· .. ·." ." .., ... ,', ,,' 

.... .~ 

'this iny~_tig~tion CO~C,IUd~d. that.;~I}~e 'aga41 ~Dev~i~P,er :!iaaabus~d its:con~Lo~~r 
~ ':", '. . . ' ,.1 ~- . .' 0 ~'. ': •• :: ; .. 

. the Association,' including ' nurgerous. breachesotits·.fiduciary duty" ~to' >·the 
:;~ . '.' . "~.'~ . "-:~ ," 

, .~ '.' , . 

. Association by: 

'."-..... ." 

:'" iI,. Permitting,: the '. Plantat~~n : Beach . House/mi' Assodaiio~:~"!i;:;; t-,~. 
"e,.·:,'·' property: to lie s61~}C?r non-p~ynient~or~~s;" ',: . ".<",;:::;;,-

{ ~ ->, • 

. .'~ 

• Makirig loans' tc? ,itself. from Association: fuhdsat . below 
.' market· interests, mtes;;,which . it . secured '.' with worthless·' . . . , . '. -', ~ " 

collateral. 

. -' "'. 
, , 

..' . . 

,; '. 

. . ~ , 

i_I 
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. ~)." i :~~ w", 'C.' ',. .",-- , ,~:'.:;t::_ -:. 
• :-.: SUDordin:~ting. 'one _.of the.AssQCiat{oii'~ ;mortgages;-;\o:.'¥: 
. ':,mortgage given by" the, pevelopertoits Law: Fim{t();' ." . 

__ pr¢.vent,Developer'from bemg~sued for unpaid legal fc:e~;-·;;· '., 
· ~ ':, ,<_ ,. / .' . • . r 

. t ~ . 

. • . :riansfeiTing .;propertY·~:fro'in the .;'Developer '., it> ' .. :.~~;;:<~-
ASsoc~ation :which .waS 'in disrepair; : ....~ .' .c· 

. . . .~: 

• Failing to fjmd-tlie' Ass~iation'~ . cai>itatreserve' :a~c()tinK. .._ 
, . despite collectirlg the' money ~om over) OOpropertysale.s;::~;:. 

• ,_! '. '.' I ,. • 

"'-

: .. ' 

• Using Association funds for purposes. other. thim.the.· 
· expenseS of ~e Association; . -. '., ~~ 

• Failing' to meet its fmancial obligationS; to. the :Ass~ciatioil'C~ 
. ,by payiIlg either the. b\ldget shortfall or. aSsess'ments on ''its: •. ·•· .', 
property;" " ... .. , . . 

. .:.. '~' ..... -,-,,:.~, ....... " '-"', - ';")"'~*'-"~"" 

'.Operating the Assocjiltioi1::for"over eighteen months with' " .' 
...... o~y two, Boarf\ IIlembe~',\IIhere the;Co~enants J'equire fi~e;,,;>::.:~ · and . ':.' .' ' .. ;:"" , . . . ". c' , ....o' '..... . . 

'. Fwliflg,to hold ~~iatioriariri~meetiDgs. , 
. ,..... ;;< ~ - ~~'" • 

'~.-~' . ... ',; 

~. ." . 
. '''. r.~ , 

'. : ;. ~. ' .' 
.. . (; .-' 

. ' (Charles Nation Feb: 25,,20'11. Memo; Boselli A1t'idavits; Kirby Affldavits;?rOril., : ..... 
"~ "._. -,.' .,' ". ~ .. ~ _ >,' ... .~ ' .. ~:~l·,~_,:-« '}'., .- ..... ~/ ' .. "<'~', : .•. ,-.,,- _::. ' . '-~~ :!, ;~:·~'~t~;· :. ,.' ,- ~:~~~< : .. ~.' 

, Notes;.Accounting;70Q~· C~)Venan~,iirid Byla~s; April19,2012Trans.~g. 2th·2J 
, " . ~ . . - _. - -'." 

- !'~J 

c: 47). Further, wiili~ut 'ri.otjc~tO· or' the:kIlo~ledge 'of th~ HonieoWners~' be~.elop6r·· 
• :, ,:" -' _,:. -" ;t 

took$~40,839.87 Of .AssOciation rpon.ey, and .. gave·'ba~k to the ~ Asso~iation .. 
. promissory notes; (A~ounting;Pi-om. NoteS; Affidavits;' N~tiori Feb. 25: M~mo): 

, .. ..' -' '-, 

In each instance, the' signatory on the"pr~missory :not¢: waS an officer of boUt~~e 

" ·(·'.D~Yel~~~rand ~th~; AssofiadOri.:{PrJ~·~ote~;: ~atioi1s~~~o).~. ;-on_<M~Y:.22'", 
.~.-.~. -- .' :., -~ ~~"".,:'-..~ ~;.J." . ::.'~'_- >0.- •• ;""~"-. ..:. <" ••••• " ~~~, .. ,,~ , 

". :".{,; .. , 

~., . :' 2q09,· .. the. Dev~lop'~r tpok ,$57,0,OOP.OQ Jro'ip _' ~e:~ss~ciation .~d:~gay~~_ th{.:. 

'oiASSOChi~iOh a promiss~ryIiote 'signed :b;'Al~ 'Kidsto~«·MaY·.·i2~200~3~~6~: ~ -," 
c< :.. -' . ~-_~~. ,~ ". _ - ~;< : '~:~~d ~ . '~', "., ."',' . ". ~ .~. ; .. :~~ ._.:, ." ' 

,,'Note; Natiorls Memp,). At the tiri1_e~Kids'ton w~ p~esident OfbothD~velop~(and. ." 

•• As~oc~tion .. (M~y. :~~;~~ix)~,N;';e;J~~~lISM~~O ).:()":JlJJ}e. ;~, .~~ '. ih~.' ... 
. . ' 

. 
v" 

'. i 

. " 



j: 

'+-". 

':, 

: ~ .. -·r; . ~. 

" 

> , 

'Developer to~k $75;00.00 from, the Association ,and', gave· it ,a riote:,·si~ed. by. :; .. '. ' ',', ' 
: . . ~"": :. . . '''.' •. ,.,' -,' .. ' . ~ .' '~'.- ~.:-".. -:: ..:. .. ~' 

Jefferry VanTre~~e.·:(JuneJO, 4009Notej."~Ahhe ~e: Van Tres~e ;w~ ·tl{ir;ice ..... ·;:· 
., '- . 

,.;: president of the Developer and a,bOard,~~~berof the Associati~n:"(id.?»)~J~e., ;~~:, :" '., 

~ :' ' .. ~:.,: ',,('. 21' ~20 1 ~,the ' .~ev~~op~~·toOk: $;~,rioo.oo' 'fio~~~ssod~ti~~ ~~i ,:·~~~~.o' :h~"a ':,' ' , 
,:~ prorirlssory note Sign~dby Tr~tter. ·fJ;$~:'21·,· 2010' &~t~:rNation ~~J~h~,'~t ~e ,:~.~ ;~:~, .. ", .. 

/' , 

, , , 

. -: .... . . " ,;' .. '."r,,·.< " .. ~" 'or;_.: < .. ,', ",: ".",:- ~!." .. :"~ '." ~. ;,?'i}.'';'.::''':..~:- . ~ .,~,,;.- -.-

time,Trotter waS ihe:preside~t of bdth·b~veloper and'ASS,~cia:tion;,'b~,:;t;~tter<;'·:?;·',·, 
"'," -"": 

, :, Jun~ 7 ,Afiid8vit).In; tO~t f6~proniis~ory,'~o~~s .wer~ giv~n to thtk~~cilition, ,':,', :,: ',::': 
.... _. ' __ . :-j.,. .-' -;: •• <. .' :-<',;"~' , ':". .'.' i:.,t.-" ~<, ',.""~ . ',. <~~~~.~_'~;-;;~: : .:.: '.~.,.! ' " .. 

,. 

.' ' 

, : ,all'of yvhich werefu d.~fault. (June I, 2010 MO!1g~~e;J~otes, AccountiDg);-,:; ", ',~" 
• : . • .. .':-:'" •. ,.' ~ ',. '1: ~ . 

-';.';'.,>. ,~ -;,' 

,,: "ArtiCle VI; SC?Ction 5~17 (B),ofllie Covenants.p~~idesthat~Associatio~, ' 
~'.' .:". .' ~ , .' '"' '-'''' '.:-; /.' .:'. " ,- . . .. :.~., ~: ~- , ..... 

money shall be used only for Assocjaiion"expenses. '<~9.venan~~ Articl~ S:sec. '8). _,:' .. 
. . .'. , '. . , ~ , ': '. .. " 

.The De,velopei is required to:eitherfund the s~or:tf8IfoftheAssociationBtJdgetor: 
" . .,.' .' -.' , .,'-:. .. ~''''':'.''' "-' .,~ .. , 

, pay ~sessments on al~.~f its unsQldprop~rty. (Bylaws"Arti9le V~, sectio~'i8~:\fh~ 

DeveloPer did not.pay',the reqoiiedbudget' shortfall to the ASsOciatlon."<T:f(~tt~r 
:. ';~ ",~ .' '. '; .. -: .',' : .' :'" ". '.. '.' -4,; -. " .. ,." ;: ,~~:~~~~: ... :~~~~!~,:" -, 

Letters; Kirby Affidavlt).~~. In all, Dev~lop~t o,wed, the,t\:ssociation ,$Q87 ,~95.54,()f. 
.... ',,' .', .. , ,: : .~ "" !':"~i', ,. "; ~.·"" .. ,:,t" -' 't;: ..• ~ _:- ""\: 

.' > ,"'. 

'. ~ wrongfully taken"ASso~iati~n )rtiohey:~ , (Acco~tili~~' 'Not~s;' , Jon,' '~1:' ,':20'10,' ',',' " "",' 
;' • ., - ,:' • • • ">",,, • ?!"". -' , " 

.' :. ~ 

, .. Mortg~ge). This:,mohey r~ma~" ~ub~tanti~ly, u~p~d. (A~01lI!!in~~"Not~§,,',' , <,::, ' 
. '\.' . '" , .' . '.. . : . ~ -~ :. . 

, . . ~: ' '.: ' - -~ ~ '. _. . - .. . .' 

'Affidavits~ May 25, 2012 Circuit Court Order). Moreover, nC) Annual Meeting of 
~' 

tb~Association }uid'been held since :2008~ :and' the,Association Bokd~nly' 

.,. co~iS~ of tWo of ~~qU~live~:~b~~.· (i&bY.~da~il,p~~2;,i.'~d~;t· .•. 
:'December 8, 20 11:' jr.a~ll;criPt 'pg. ~3):' "'These,,:~o,Bo~d 'me~berS'~~~I~s~', ,-

~> : _, • ';' - ~" ,' .... , ,,',' , "".1 
~, .' ' 

, ' ' 

officerS and'directors of the Developer ... ; , 

On FebruarY' 2~ ~2011, five",Liichfi~ldHomeo\Yners met with:Ti(Stter,anc! 
- - ' :.' .: :;"- '., .'. " .:::. -"... :.~ '." ~ 

,I' ,,' , . 
. ': 

1 ;8~ 

.! . 

, ~. i. 



" 
c:· 

? ,;;~ '. ' 

l 
~ ... , .' . 

> 

, .,."' >~, 

'~; ;' " "' . 
_" 'I ,} __, .." : > • ;-,' • _ , • " , ~ ~_:' .~~._ - •• 

Affidavit)~ .Trotter refused; (Kirby,Affidavit).·{Therefote,~pursumit'~to·.'A:rticle YI,,' -:~~ , 
~~ -. '''', .. '.~ '(':_'<~~:' :.' <,~~;, ~').~. ,,: :-~;: .-~~~-- ",r:' . ,';;. ,',~ :·:~:;"';~t"<,;'.;~C ~:', :!." ,". :"~,'" 

': sectio~ 5.of,the Byia\V~, the 'cortc~rned Homeowriets':~o~iced a sp~ci~·1p~tiJg.,"::' 
... ., . " - '"'. . ',.' ~.: . -:;; <-:" " '" , .. ... 

" '~' -' 

", (Article VI;csection,s;, Kirby 'Affidavi~ para:' 3.~ 6;'$pe~ial Meetiilg"Notic~n;\ O.il~:::} 
.,' ',;:. • :,.',. ," '~" ", ',,: " ~o.\ ,'~:,: _>'" ,{;'~ ;: ',,:~_" ~':, 

i.: ~ebruary 26; 2011,the'Ho~eownersheld a: Special ,Meetmgto'remove 'thejwo . 
. '. .{" - . ~ :" '\1::' "." ~ .. ;;",'j.,;!', '! ",' -i", ~~ " 

:'~Bo~d memberS:and eJect a'ne~ board. (I<ir~yJ!J:Ile 7;'2011 Affidavit:3'~:6):';O~er ;, _,; 
~ - • " ,.~.. ~ •• ': ',' • ~ ~"'''' :, >, • ~ ~ 

nin~ty (90) m;~b~i-sattended,ihe me~ii~g'(I(L);~';Eighty-~ee (83)~~nib~rS vot~d'·"> 
.......... :<: .... '~~.~, .. :'." ," .-=::.,; :.~.'. _:,.C' "~~:'~' .. ,.f" .. ~~ 

;.:." ' to remov~ Trotter.~(ld.)., Nin~tY.;follr .. (94) voted to remove Jeffreyv:wi':,T.reese. 
.' . ',-.. ~': ... - .~ ''" .,.,; "..' -,-' I. - ., , "';t<~,- :.. 

., (Id.)., The memb,ers then el~ted' a 'new Board of GovernorS,consistulg of th~ 

individual" Plaintiffs/Appellants Joseph K Johilson,Thomns Eckard" Carol E;" 
.:. ; 

, "'~ 

" Kirby, Robert F. Mc~ahan Jr.,:an9 Thomas Mat1in Phillips. (Id.; SpeciB) Meet~g ,,0, , :'. 

..' ." ,~<. ,-

,1 . ...";..,' < ; .... :, "';.";'~ , , 

<Ballots). 

~ :~ 

. :cirCuit .court on behalf of the Ass~ciati~n, and 'th~msel"es, seeking, a 'circuit court 
-. ,. ~", \ " . . . , 

: ,I 

. 
Board; , and (2), the' Developet's maj~rity v,oting .. po~er and controt\)ver the '~,",i " 

, .. '0' • ~ . ,<., , , '. . ,.., _.<~ .. 

< Association e~ded : due ',to (a) ;'theD~velop~r's breach of flc;luciary g.iJii~~JQ' the , 
- " :'_ " c, " .".. ..... . ..?".~";" ". ", _ ";' '~'. .. -:'.,. , . ..,. 

,- $"~' 

"A.ssoci~on..8ndl~i (b), Deyelpper'S"'t~, ,J?1eet its· f4lancial~bliga~o~,}f~.-t!te 
'. . 

. Asso~iation. (Compl~t). 
."' ... 

, . 
, ~ 

On 'April, 27, 2011,' the: Developer's Presiden(. T~tter, aSsigned '.~o~t 
",. ~ ( .. . 

, . : (Warrruit;,S~pt.' 20 Tr~~'pg., 3-9))~ The indictment ~\Vas', ~atefdi~iru~~cii~!~~leay~)o." ' .. , 
, ",' ;,...~..' • ~. ',./ ".', , ' ".. ".'-" .' ',~ . :".1 .. ' -.... '." -, ~ 

, ., . ' 

~ .. ,. . 
;, .. 

" "', 

? 

'" 

, ,"'~ .. 

", 



':-.-" 

-".- '. 

• '. r ,- :.: ",-" '.' 

, .... 
-x. . f' 

_._~~ ._. ~_, '_:;. ~.';··-c'-'''.'·;:'''' ~ .' .. _~_ 

• -~'.:','~ ¥. ,~.: • ;~. ~ ,-: .... ~.'.~, _ -' •• ~~, ~ •••.• ;;~,~' ",' ,,;~/.. '. ;.,~~.~-"' • '\.':~. ~:·~'>}~~-~~~r\··-i~~~~~~~· .- .' 
<re-file;~JSept h?0J;rc!!lS: I'g:',?). c· Wte.n.';t,!ie:Appe!JantS we~jmally jillovve<tto '~~: ~ ',:,:: . 

. ~ .. _.:_.;~\~.~ "., _"~::i~_ .. ~:;~~~ ':'.~'~~::~:=~~:~!>'~ .".?:~.!~~~~~~> . . ~'i·---· ,.'~~~~?~:', ~r·~·.~~'~ .-.- _ ~'~.,'~l_ ;~',:~ ••. ,< .. ~~,:d~~.;~~~~~:r;~·~~·.·:,:~~-':~r:=:~;:'···"'·~~'-' 
",(';-:;~rotter'sdepOsition. J'rotter,t.enllinatedtAe:·d~pgsition: J$epi .20:T~. Pg:, 3-9>'. ,.;,'::> . '. 

• _~":-" :'r_ ". _" ~ __ '.: .,~~~, _', ,',.. ; '.~ '\~"". :h-~- .-'~_~_.' :: ........ '.;;-; . r ""-}:~;;::.-:-.:",- '·.::~A-- ...... "~ 

, "~:~~th'J~i~:~oved~f~r S.~;Jud~ent. (S~ ~ud~~t·k~tiO~') . 
. , " . . . , . - . ". ~ 

.;, 
~ 

The Motions' were' heaid .. on 'Septemb~i 9~ 2012~ and' DecembCr,8~:'·20{2. 
. .' -, . ,', , . '., -. . .. ~. . - . ~', -

'~', " '. { ~ _ .;.. , • , ~ _ _ ~ <~ ,i. '~' " .. ' __ 

(Transcripts).~, At the December 8, 2012 :Hearing, the' circuit court 'ordered" an, ," 
>' '.... " . '. ',: ; !;j;',<, "., ',~ ;' ",~"" ~,r·}/.;:~:·,· '. 
, Accounting of "all fuD~s which ~'due t~)JieAssoci8!ion'bYJDevelo~rh~/(p~.)8·:·',;"' 

.... , : , ' , '::'.: .'" {,' ": :1::':', :;:.'0 , ,:'.,> ,':' :~.: _ .' ,";~~<f,:~';-;~', " 
, "/,. : Transcript pg.c52);-;By",vyay:of ~t'Foim:4~Qider,filed December 9,:2012,:the:;cirCwt-:.,,:' 

, , • ,:.:> ' ' - f " '- ~< ';'-':'. .:< : ' .. ,:~:.; ,~~~~ ••• >\ .:. ;:. ,~~'~'< L.~:.~ :~;:,--.,.1 . ." <;~~ ,<:~ _ <~ ,~I .::'. , ~~.' ,- . ;.~~~~' ~#::: _ t: _ ::;--; ~. , 

. court granteq Deveioper's.Moti01~:ior~~ Judgn;~!1t, i,nilicat~ a fo~; order' ",:,: 
" ... _;.'.- . " ,,' .. :.".: ... .:,;~~., ... " .. ,,~ ~ ,'-~~;.~~": :",,; ~ .-:. ~~.- ., ~ -.~" - ,~~:~ -.- .. , ... ,' '::'- .:. .... -. 

. 1 .. , , was to 'f<?llow" a.nd r~d.DeveiCjpei-'~ 'Attorney 10 ~uDmit a'p~posed order:"«Dec . 
, _., - - -., ~. -. ., . 

""'.' 
~"!. 

9~ 2011Form·4order). .. '-.: 
, ' •• < " 

':,:On' April 19~20i2, a H~g.\V~·hei(f~Ii·ten'(1O)Outs~ding':~oti6~,. '" 
:,. ~ '.--:-.~. ; •• "~\> -,', • ." -<,: .. - .. ~.--., 

:'none' cif~hlcl{ involyed th~'court~QrdereH'Accol1ntingt(Apiii"19, :,20 t.2·T~~Pt): ~ 
'.-- ., ,- . ; .. ~- . ~ ~-""'-..:.. ,~ .. 

- , ." !~ :- . 

'NotWithstanding Appellants',.objettlon,ilieCqUrt hea,id ar~enis'Conce~!ft4e':. ';' '" 
• " -,' '". • < '-' • 

swiun~ Judgment on May 25, ~012.(May 25, 2012 S~ary Judgmerii.9rd~r. .,' " .. 
,~ ", "".,-''' ',~-;-':. ': ,~ 

. Apri)I~, ~0.12 Transcript). ' In granting~,~;Ju~gment to rie~eloper,th~co~ . 
_. -~ ,_ • .,' '. '" ,".l ,,",,' -' .~' '. - . ,:. '_ >' ,-' 

!'.',' : :~·'fowid.~veIOper's v~ting'rightS'\Ve~;s~~end~ uiiti(it p~d $149.981:~9~6f~~e 
.. -:: >:< -"-. '- :~. .~ ,~. ;,' .; '. '-~;,~ :';-~~>:- .... -. ~.: ... " "-. .... . . <. :"~:"~'-':." •• ' 

. $987,895.54 it, owed t'o the. Ass9Ciation:';(Summ~ Ju~~entOrderj .. Appeflants 
-' ". "-' . - ; .... , ' --.: - ~..' -- '. -. '. 

',;filed' a:' ~otion to£~onsider 'ori Juri{' 6," 2012. ·'.(J:une.~6; -2012 M6(fon:;to' 
'.~ ; .,' ': ' , -:,-,-' . , -~,.'.~ . . ' . -' .. : t:. ' 

, .·Recoris~der).:· 

. -"-

10 

'".,-",'.;-' . '1''''' .'. 



. :." 

'" ~., 

~., 

1~ . 

, . 
~-',~, 1 , 't • _ ~-. 

'~, . 

• - " '.;; • ~ ", ;,~. ~:, " ~: '" ::-,"'~; ;'" ~.- ,: (. < ",~'7"}~";. ..'.: 

Or4~r).,~' On A~~t )6. 2012. ,the, c~urt,,~_~aid Appellant's Motioll toI{~riSic!er.,o '. ,~ ," y: "- "-, ' ,.~ ~; -__ .. ,f-" . 
, , " .. ~: ~:: c.. :~~~ ,/ :,',: .:;, . :-, -." . '_ ,-... ~-~~ ~ ", . _ ,,' 

(Aug. 16 .. 2012 TranS~pij. The' cot0,cddiiied'App~1l~t~~,Moti:OIl~'on-,~uguSi-l7. :<';" 
~ -, f'---:'-'" 

... .'~ . , .: ' , .,.. .. :'- :).;-,- -;.,.~~ -~. ':, ~ '. ' . . .- . "} r"~A;::';Z_:"" f- . . :. 
,2012~ (Fo~ 4 Order):'"A~p~ll$ts)ippealed,~e SUIW11ary JiId~erit~'ord~~".on:: " 

.... ""' 

~~.' . 

,; ,', 

: ", 

,On August 25. 2012, the:Dexeloper's,:~pecial ,Meeting:w~ :heldfor the 
.- .. -;. ~ :' ,,:,:.-.,,_ '~''';' ,,~. '_~~ .. ",,, S:::· .. 

purpose ,o'f renlovilig ,the 'ilidividtial ::;\Plam.tiffJApp~llantS fr<~ni' th~::_~6iu-d' 6f :;,' 

At the' JIleeim~ .. theln~~i~~;~AppeU~tS'~4·~e :~';'" _. , 

Developer that the May '2,5. 201? order' w,as: stayed'penping ~~~ apd~;th~ , ' 

Develo~s' votingrigh~'were s~ susperided.- (Miller ;Sept:, 7, 201~,·;~ditvit). 

__ ' WIth the exception of Martin Phillips wh9 did~ot run for~-:electio~tl1e,Utchfield ' 

, Homeowners aga41' 'voted thc~ ~inPiy!du8I;:PlailitifflAppell8ntsto the', Hoard of,' 
'-: 

Governors. (Id.). After, everyop~ left theineeting, the Developer allegedly used its 
: - .. . . : -. '. -, -:. '-" : . '. , .. (- -, 

, . 

:. ~ 

purported' "majority"":' voting' ~rig1its:· cand ',ypted t~ '~reIIio~e : the : ~ilidividual ,', ", 
'{ . :::: _ . -: ..;-' '.', .". ~<~. ,~~;. _ ':""':' ".~ ... ' ~.,....:~- .'~ ,~; ".-" f~,. . _ 

PlailitifflAppellants from the'bO~cL (Id.)., Th6 D~velo~i ¢,en' "voted~i, to apPoi!1t ~":",,, ' ' 
f~" '.;' -' ~,' '. . .) ~"~ "- " " ." " < - s- '~~ .; 

.. "ri~w"" board inem~efs:'john Milier,Carson B:eriton, j~~n~'M.orris, ,Billy)~)~g~":"1' 

.. ' :". l: .. :,',.;,' J:l·"";·« :":'::.;.A' ~'1". -'-,-.~~.~"_.::-

, 
. and Paul Suter. (Id.): 

','0-

; -t, 

~-, .:' Ipjuncpon, requesting' ,the ,circuit, court"t()~ ente(~oide;,finding 'that" q)::.the: ;'~ 
, 0, 

, '. . 

""Appellants appeal of the May 25,'20 12,order did n~t trigger ~ automatic stllf,ofthe' 
- , . . . -.. . . .: . "' ,.'~ ~ 

, order, (2) granting injunctive relief ,.restraining the' ilidividual Plailitiff-Appell~~, 
,.' - -. ~ . I' . • .. ~ ::. ~ '. .'. . .~' ._ " .• : ,7 

.<- '. 

from notiecogniziligth~ j'iiewly el~ted"boarot,o~(3)'ilithe alternative, iii the~:~y~nt " 
o. ":.", ~ . ,-'... . .' " y';':' 5. ~.-. • :.-. ", •• ~~ 1 < '.~-.' .:~.~ ••• ~";.~' .}-

:' the,c6Urt~detenriined ,an 'a,~~otlui~c 'Sbly' wa.s tri~~d, Em ~brde( l#g~ ~~~,sciiy.i; , >:: :::~ 
~ , '-~" - ,''- . "/. -. :; "' .- . . "i~ - -'-<~_':r. ,'" ... ,~. '~-:"" - '''-, .~: :i. 

" 

" 

f" ",..,_: .. ,,' 
, ". '-~.< 

. ,', 
11 



','I, 

.: ' 

;- ,~ ',~. 

" .-' 

. ,"':·~~esi<M?~O~,. fo~" I!tj:)~ "~ s,~Pte~~~r20, -2blf,~ Ii !j~g. was beld~l?~J1ie:' . 
;,>~. .. . l' --' ... - , ~ ~"" . i~, 

, " ' c; .. Tempc;rary:injunction.Motioilt(Sept. ~O;Ttanscripl). ,.'., . ':.. "." :' ';:;~':'" 
.. ' .-,: •• i., .?',;" , ,: .. '~'.:::;:' .' ,' .. ~:... ;~"';''-;':l~; , ... :,~; ': 

'The. crrcwt '~Qurt .granted the :Developer's Motion: on Octooor-'22,'/2012..., 
• • - - . -, -t. ' ... ~'~_ 

~ '; . I . _...' _ 

" (fuj~ction order). ·Spe,:ifialllY. $e cJrcuit;CoUIff~wid: "(I) the Filing 9ftJ1c;~~oti~; .' '-,';.'. 
:,-,\ r' ~~, t . - , •..• --;. . -,-"" ;:c_.;'~ 

~ ~ , -'~", ~ 

.. ;:. :. of appe~ d~d not 'stay the, eft~uti~n of~£Ourt's:prior Ot:ger; (2) The [DeVeloper]: 
" ~~ .' ~- '!~ ',:~.' ': '. ~~." ", .' ,: .' ~ 

.~.._ willsuffet, iIiun~diate '~d; irreparable iitjwy:, lo.sS, ;ail(lIoi','danlageswith()ut . .e~iry,of 

thereQ1:lested mjwictiv~~elief;(3r~y l~ga1 remedy'woUld be inad~quate.';·(Inj~t. " 
L· . 

p.' . 

Orderpg 6)~ The circuitcouit order required' De~eloper to ~st a $25.000.00 Bond. 
. , ' . ..; , 

~ . ~t!..'>" " " : 
<:frcUit court's Octo~r22. 20 l:2. fujwi~6n Order. :(Notice'9f Appeal). Both; appeaIs, 

• ' ' . ' • _ .~.,' . . -,,r'; , _ 

(Injct. Order pg 7) .. ' No bon4 :h~ beeD p6~ted: Appellants '.tim(:ly appeal~' iti~ " .' 
,', ''''..:-' ' ~. , ~ , .' ,-~' ". " .: . 

-' .. < .:.-:. 

.,;' .. 
'It,;," 

, ',. .":. 

'" . 

. ," - :1"';'--' 

.... 

.1: ''',. : 

:. " 

. ,~~--:,. i· •. - ,.. .. -'.:.,.. . -" 

. 't. .. 

.~: . 

. '" . ..; ," 
,', ~ 

.' L',. 

. , 
~ .- ~ . 

,.::' .-
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• >, 

r" -',." ,'." .~--

;,,'. 

S~Y: JUDGMENT, WAS IMPROPER WHERE . DEVELOPER. " ' 
WR.ONGFULLY, ,TOOK t,ALMOST'ONE·:Mn.LION .DOLL~ '~:»:, 
ASSOCIATION'.MONEYAND ,REPEATEDLY BREAcHED ITS.",; 

. FIDUCIARY DtrrY TO TIlE APPELLANT ASSOCIATION FOR:OVER .' 
THREEnECADES~' ~.'" ' .... 

. ',:- '" ::. .-', - ~' , . 
/ . 

. . ' .. 

, . Standard of Review 
\. , 

_ '" . " ,;:.' "'~~.', ':'~.'. - ~ .• ;: ... ;.' ',:" ~:' .; .. ./:L·,:~·,,'''''< '~: . ~,~_:' 
.. ' ""'E... f 1~I?revie\1Ving;~motionJo(s~judgmen4the appellatecotiit:.applies .. 

• • • -: • ~. : ~. .' > • • • , - /:::"" • 

;'thesame~~standard ~f 'review as the Jrialcourt· 'und~r Rule 56(c),.S¢RCP." 

i~ompanioii P;ojJ~ &::Cas. IlJs.,Co. '~. Airborne ExPi; 'Inc., 369 S.C~ 388,390;.631 . 
-~ • .: ' . • .' I .: •. .'. • - - , • .. - -' 

,S.E.2d 915,'916 (Gt~App. 20(6) (Citati9I1s omitted). :SUIDmarY judgmeIl(is,oruy ;,: 
.. ... (,"~,," " .... ',,: ,'j, ':" " .' " ~.' ~·,-:t>·.":· '~~> 
'appropriate when ".~ere 'is no genuine issue asH> anY 'material fact ~d ·that ·the ... ~.;.' .' ' '''''. .. - " - '. . ~ 

""'~ : 

moving party is' entitled to a j'udgmentaS ~ matter o(law." Ru!e·56(c),·~C;RCP. ' _', 
.' . .. -. . . '." ~, , .: - -. '.' 

" , 

"Our st~dard of review in evaluating' a motion for summary judgm,ent· is to , 
.. ." ' ", 

.. .:., )' . 

jiberallY.- cOnstrue the' ~ecord·, in favor: of· the no~ovirig party .. and'gioye ,the' 
" -; • > • '." :; ~ t -: . • ~ , - .,~ • • "-' 

• " ',") ·'r .- • I " ." • -." ~ _ _ •• ,_ ..... ~, _ " ~ .. ~ 

;.nonmoving party the~benefit of aJI' favo~ble inferences tha~ might rei1so~;ab.I ybe·· ...... ' . 
, . .. ';." .. ~ . 

. drawn therefrom." Compcinion}~'rop., &·Cas. 1;';.Co.~,369 ~t 390-392. 6~1~S:E.2d·, . <:. 
, • "'. : • " • . •. :;' " '_: ...... ::'": _ • : :~, ';' ' :". "-H',. '. • . "_ '. 

'" . .'8t·916 :(quotingE;le{v.RoperT~inp. Servs., Inc.,.3·~4_:S.C. 12Q;',121;AQ3:S;E.2d .:.~+ 
;. .... •••• • :' '~-.' ,~ .... ' • "C. _.' ..... ,", • • ,,' 

. "' - '". '_.,,' , .. : .,' . ,-.: . ,: .. -"" .. -z': .' ,;: ... 
. ' ; .,<::d.57,'·158 (01. App.1991»:. "B~dlUse ,siuinftary judgmetitois a·'driiS.tit; fe~~Y,Jt '.:,: . 

. ~ '.". 

, . . ,........ .' t '0:- • • -. _ .... • '. ",' ":". ~:- ~ 

:~Ust not be' grante~witihhe oppasirig pariYhru(hac:L~;ufunan~;f~i(opPo9rtUnitY." 
.... . .' .... ~ :,.C" 'j~'." ... ')~ .. ~.;';:,' .: : f;~;:;i~': .. ,-:.: 
. Jo.'oomplete discovery. II; DdWldhs, v .. Fii!lds,' ~354' S.C; '58; 69 ,~80. S~~.2d.43.3;;439: . 
_ •• _ .... '" ~ ';' • 0:_ _: ". " • ,~:, ,,' • _';' '. .~ , ' 

'(2003). ~IS~ jud~ent is'n~~apprf>priatewheret:w:ther mqu~irit~Cih~ facts . 
, " " - . ," - . - ' ". ., : ~" ~."" ,;...:. " "'.:" " ' :; .' :-, 5~' . . 

. ' ,,"} ',: ' 

. ' . 

Co. v. BerkeleyCounry Sch. Disl., 392 S~C;. 76, 82,. 708:s·.~.2d 745, 748 (2011) . 
• ~ - .", .: • • > - • ~ , " •• • • 

" ;": .' '. 'f ' 
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!" 
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',:'. 

, " 

, .. ./ .. 
:: \ .~ ~ : ~ .. - -

," 

L~ , 

. -,~ . 

.~" ~ , 

" :'., 

- ,_._,- ~~-

:"",~ . "To ,determ~~ ,the stand~ Qf r~"iew,' fo~; A: ~ll!ini br9.ug.u~:;fi1lder th~,:,"" 
."" • < .~ !~:.,:- " .. -:;" ..... "'\.:.''):'':. ,'_:~~.>" t'~~·_.·... ': .. -:.:.;",,' ::~~~~''"', 

, '1)~lanitory'Judgment.Act .. we 'loo~to the mil4t purpose of the :comp'~aii:lt, a,{ , 
. .'; c _ •• • 

. :.reflected by tl)e 'ch~ctero(the·Jlai~. eyi4.ence;,:and ~lief sou~t.~;~Baugh V;,l('" "'." 

• ~" ':". >.' •• '> < .:~~,~ r._ ; i.- - :~··)i~; > .. " : y-. ~ . ' ',~,"'; '1 /~ ," <_:~~;~::;T,~ ~ "~'<~,4,~~~.' .~' ~. ~- • 

Columbia Hearic/ini~,> P.A.. Op.:'No~· 5074. (S.C. Ct.App. flIed Jan~16. 2(H~):)",:"" '. . . - , - "- ' ~ ~ -'" .. -
"'. -

. (Shearouse Adv. Sh.No. 3 a~ 70);'. ;!I[ALhrea~'offid~c.i¢y dutymay's·o1.pldiif~~~~:.-
. :. . ' . :' - ': . - ~. , . ':, '. :': .' ,-:,' .-~" . '. .... .. ' -'. : -::.,.' ~ . -- . -" .. :. ..' .. 

equity if the relief sought ~ ~quita~fe."·Vere~e~ ~. AlvCmos. 387 S.C.:!'l. 17.690" . 

S.E:~d· 771. 773 C20lO): . Thissoi!rt' "revi~\\:[sff~tu~:fin~ing~:1:ap4.leg~~:'''< 
-: '" .... ': ' • .,.... ,: .. , • ,.4" - : - • • .', ;, ' •• ': 

conclusions in" an equitabl~' actionlje novo." Nutt C~rp . . v; Howell Rd.;.~C., 396 .. 

. ~ "", '" : . l - '. ' .,' _". _ ;': ' , ,', : _ .', 

S;C.)23. 327. 721 S.E2d-447. 44~(Ct. App.;2011);·.'~De·novo revi~W,permits·~.;.~ 
:.~\, ~"."" .~, .";::.. ' :' . '. '~". ,.' .?,;, .... ' , 

"appellate; coUrt fact-:finding. notwithstanding the presence of evidence'~upporting:.", '. , ; 
'. .' >~ .... " " - , '~'4' 

. '~~ " 

.. ' 

'ilie:trial court's fmdings.".Lewls 'v. Lewis" 392 s.~; 381.,390.709 S~E;2d650. 654~";:~:" : 
: ',;t" ._',,' .' ~ / ... ,. . "':~~: '.,,:, .. ;;~ ,- ~,~ ",' '{' ;.~C.:, .",-' .: ",'/, ,",,' ."...'. .,' , 

'. ~.'.. . .' . 

. ' (2011);, 

, A .. The, trial court, erred' in granting summary Judgment to· :I;>,evelopel">::'~'< 
, where Developer;had repeatediy,' breacbed.itS·flducJar,.dutj. to the !, ...• ' 

Assoeiatioil'andtookaJnlost $1,000,000.00 of ASsociation:money. '" 
. .. -- '.' , . - .. ~. .. ':" ~ " 

~ ,~ '. ,-,. . 

It .is undisputed the Developer converted Asso~iation's money., . (Notes •.. ' 
. , . -::: . " ~ . . .... , . 

Mortgages. AcCOuntulg) .. "It,is undisputed the Developer turned over'amepides to '. .. - .. " . 

. '. -.; ",' . .'.' "~' - ".',: """';~ .... , ' ... :~. ',. . .: :-;.'<.~, .<";' .,',",.'c~ "':' , 

the 'Association .in a '~tate of, disrepl$';' (Trotter' Affidavit/Accounting>;: ,"'It IS >' .• ,:", 
• . ' • • ; ,. .4 

. uridi~i>Uted Developer failed ,to 'fund"ith~ . Capital R~ervJ '~ccount as,'. tequired .. 
. ~.- ~. '. . ..' ,; - _.' '; - .'- . . . ~ . "" , .. :' . 

(Trotter Affidavit'; ".Nations ¥emo;~~(~ps~elli ;~Wfi~a~its). To' th~, Lit9hf1eid- : :", 
"" ,."«~ ,_ , . " • .J< 

c.", ~", The circuit' court ~led,that if;had "no· aut:h6rity'" to grant the'·.equitabie 

reIi~l~ueSted: !M.;2i:,idi2 s~~· iUd~~i .• ori~r.I)..,.mb~~i~ioH· •.. ··· 
" '. 
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.-'-., , 

1: .: 

; ~ ,-' , {, f /, 

,,' ,," .' :' _ '. f, , ~". \,' ; , ' :-. "0( - • , : '7:'"'\1' ::y .' ~ 

, ,'franscript pg35);?3). Thi~ ruHng ,was clear error;~'CourtS have,the~ iriherent . - - '.,. , -'.' . ,-
.~ . ~ ,'" ' 

.. :. 
,', -',:. ',' 

,', _-power't~ do all things reasona.~lyh~essaIy to eris~ that just re~\Jltif ~'rea~heO ,,',' ,,' ' 
. . . : . " . .: .:. . . . . , . ~ ;_. ;. 

':,::: '~-to th~ fuil~st e~t:ent.I~ossible." Regions~Bank v.: Wrng~rd Properties': l~c;;,~94 'S.~., '.' 

"; ""':,':~(~·:~4'1~.,~52,, 715;S;~.:2d~?48~ 354: (9i.:~lp; .. 2oilncit~g'EX)Clne Dibb;e"~o2j~~l.C:·:', 
•• " .... ',~~ :':~:'~'~'~::"".' >-<.. • ~~ .. '-;; .; .. {'._. ;~,:'"'."" ": ~- .• ~, • '-, - .... ',. '(. ,- -,' 

\592,310 S.E.2d 440 (Ct. App'f983».:~"[A] b_reach,~(fiduciary'dutyma}rsound in ,,', 

~:.,' equity if the reli6f sought'is '~uitable."" Veren~s, d87 S.C. at 17,6QO 'S.E.2d at 'i'" 
. :.: "'",,, ~, ,- ..., " ,.,~ .' ',' 

'. ':' i',-,,:~ .'" t>-~ ~ . • 72' ;-;..... I - ":::~~~~ >' . ': :' ~ : 
7" ;:i:,\ ;", 1 ' ,::~",:~t~}73. Here, the, G<?mplai1lt ~o~~~ th~ :e.quit~ble relig~~of having, the;D~velo~ts,": ~~', 

, > 

'.': , 
I, 

:: .. ' -, 

l 
~ . : , ' 

'." ';-. 

" "Class B" votirig'rightsconvertecUo,"ClaSs, A"statiIs." Indeed, this '~h6tthe fllSt 
" ,..' . . - .' , ,~.', - . - , 

timeDeveloper~s conduct warran!ed thi,s remedy. (1986 drcuitorder). ' 

The, circuit. cO,urt' based its ruling on the"fmding that the'pqntt~lling 
, . " ~, ~. , 

" . -~ , 

docUments wer~ "clear and ~bigu9US,n stating that none of ~t1t:~)ceJUUios 

" contemplated ,by the Covenants,had occurred. (May'~~" :?012 SuminaryItld$ment' ' 

" Order). This, again, is'~iror. The Associ!1ting seeks'r~l~e(.frornthec.o~~,its ,only 
< " .)<: ... 

" .,~ -. •... -' ~ .' -< "" '. , ", ... ,~,-, '-

aVenue remaining; <~where 'the Developer repeatedly', 'violated' the Covenants, 
, ....... ., '.~ . - . 

';-, " ..... 

t' ~ __ 

breached its fiduciary duty to the Association, and took Association mon~y for,the 
(. , 

, , ' Di.wleoper's own' purpose. In thislnsfunce, the law allows' equity to st~lfin and 
~ . .. . . .: . :'-1" .~:'.< . . '. '. _. : _ . '."- '.' ';'!'~.~-"." _ -, . . : :-: 

'fcraft a remedy.~The circuitco~.erred,'ilffmding ithadnoauthoritytod~s6:See ", • :,;. 
• .~ .-', ~ •• - :.- • 0<' ~ .' • , • ~~ ".' __ , ,': 

~::. .. ;. 

" 

~~(;oddard v. Fairways Dev. Gen. p'ship, 3'10 S.C. ,408;,415,426'S.E.2d'S28, 832 
-, .' , ~" ',' . ",' - ~'; -' '\" ,. , . - . -~- -, ," ". , . (" .': ,. . . 

~':~:,,,(Ct. App~ 1993) (hnplying ,m8s~er:coul~have~wardep,hoJ!l~owne~plai.£tJffsthe .. -",,~ . ".- '. " :," - ..' .-...,., .'. . 

. . " '\ ',:.~ ~ .:: .' ~:" "',. ' ...... ,: , __ :. . .." ' _:~<.."~'i,::"·'; _n" 

,'equitable remedyiequeSted even though ~the covenantS 'provided otherw!se)';~Ex 
, • ,~- :. > ......-.. • [;.:'; , 

Parte Dibble, 279 S.C. at 595, 310 S.E.2datA42 ("Court's have the:!iilherent 
. . , • • ~ ,,' ,. ..' - . _ ~_ .oj'. ~ 

'power to do all tijJilgs reasonaQly, ne~ssary to insure that j4St results ,m:e" reached 
,:.~:,>,' ,~, ;"\" "~ ",~,:,;, " , "~,,, :,' ',' " ~: ,":;'?7,~'::::" ,.' 
, :)g,,~.e;fullestexten(pos,si.ble)')!~~~:e:~l~~;1rbor:1li!1 C(j'ri~~r!'ed Pitii~rls "~\~j{uniy ", 

• - ~ ,. _. y' > ,- • - • • ~ ~.. 

, , 
:-' . i" .:-' . _. ~ .... ~< 

.:J, 



,. ~'A 

;' , 

;" ... ,A _ 

.", ' 

... " 

" 

~'. ~;;.:":>; A • " •• 

. '".', -"'.' . ,.;:.-.. ." .. ,.,," " ~~::' "-<'';~::':::,~:''~.'"; ',~, : , :':'~:\;;" 2 ~'·:~"}.·r·' ··.«·";i;~,,·~ .. ;·:':·.· ',_, ... ~.:: 
of,1,lbany, '3:S7F.3d 260L 2(j2 (2nd'Gli';2004) (flhdjDg courts"pave:the~;iril:iererii " : '. ' 

e9~~~le·~vr~r .to+~. S~f.~~ent.e1~~tio~:~v~n~~~~)e~l~'~~~d~f,·.····C 
4n~t p,r,?vide for such;~~medy): ;i¥ th~ ,~~l:l1t_ has~~~' powercto',corr~E.t th(tUi}~isp~t~~r> :.',: 
,~ f""" .;_!I' ::.~ " ~ ... :i":'": ." ,.<;-.- ';' ,. <'.;" "f· ' .. '-

wrongs, whodo~s? ,j 

owes a fiduciary d~ty to the hciineo~er's association; 3IO,S.c. at 415,4~6 S.E:2d'; 
".~ . ~. .' ,.>.' ,~;.- ;:~:; ,,> ' .. :'. ~<: .;" /':~:;::r,'~. ,.t, .' 

at 832. Like the ~pp~llan~ here, th¢:'jGoddari{honieoWner·plamiiffs.~o\igbt ari\ ::,> 
.'. ""', ",.' ;,.";.'~):.:; ,'~<. ,,'.,,'.~ : .. :"' ..... ~~~~~~'.:,:':;<. 

, equi!p.ble remedy ~?t COrite~p!ated ~~;.the· cove~a.nts.·/l4: at- 41J~/426}$~,~I-2d 'at\::· ~'; 
. -' '-~ .. J-.' 1:!i .:. ~ '_ • 

-_ "~c'\" 

830:'.The Goddaripl~iniiffs~sou~t ~~;'have~e PYbdiss<?l~edvbaS¥:.o~,the· 
- -::. '. I ; , ' ' . . ,- -.,~;., -~. . ' .. - ' 

:. -'. '-- " ;,:; . '. ,--; 1 '" .,-,,",' t . . -- . '.: .. ' .. 

Deyet<?per's a1lege~. f!aud and"~J?isre~resentation; TheL,9oddard' developer had' 

. :,,; SUperi~r vo~ing righ~;{1d at4;f7,·4~6:~1:~E;2d.at~~33~ ,,~~ortaiitiy, the,G{JdiJard:': . 
• -~',', ~_ .. :'~ ., ~ .~. ~} ~ • ,,', : ... '~ ' .• '~"r.~',\ " ",:>~.~-<-"~" . 

cove~~ts specific~l y~oyide(Utha~ :tl)i PUDco~I~, onl~;be dissolved with': 1 oQ9~,\=:~ .. :' .. 
. " '~ .... ~~.: '{; ~ '" ~ . ..(-' f _ ~"" 

, of 'the homeowner's vote. ld atA 10,42&' S.E.2d~~t'· 8~b;':. Becaus'e' the·' G~dd~rd:)' : '., 
.. .- .".' • ". j ." .-.' : _.~.:- .-'''~'.~ <~"-~ ... _':-:' -:'., 

. 'plaintiffs, did . ri~t: ~~ye; . the ,r~~u#'~(t·).90%, ~t,the 'y,ot~:~, the' rel!~{ t;~~es~,~~J >., 
, . ... -. ::-.' .' ,'. -' 

necessarily required the court to ,impose' ~ e.quit~"l~ reTedy not, ~,o!lie~PI~tt:~ ~y " . . 
_ ;": . '. ",; . '_:\;~~~~~i: .:~ ~ . {7' -. >_ ~ 

. the covenants. In deciding whether the lower coUrt erred in failing to dissolve' the' " '" 
:,- :.~~ ."'.~"~ ,- ~ ." -<-

, . ~~.:. PUD/~eGoddard'couJth~ld .. i~[b]eq~u~~Ullmap,~i~' all uidi~pensibl~;p~~i~~ is, ,.<, , ",' " 
o .~ - - - " .~ - • - " ~. ': :~. ..., ;'?i::;~~~ ".:' . ~".' .... ." :'. ~ '. ~~.,:>:_,;.;L· 'r - ' .... 

, :'opposed to a dissoluti(m--of thtt:;PUp·"tbe. maste~ could~Ilot hav.~;dissoli(ij: th~ 
<,:'., "",,'.: , .. > ' ",~~: :.;~.,'~ ',' :,.-.<~: ", '::.:: ";<F~<' ' .. '.' 

" " PUD in her absence."i/dat 413, 426:S.E.2d·at 831. The .Goddard triilFcourt 
-._ ,,: .. ' .'.' '-. ,-i'; ~'/:"'."" .. "',. -~: ·.r'F·<·'~ 

" Could ,have diss<?lve~. th~ p'UD' ~~~all n¢~es~ary. partiesb~n. jo,ine¥;'eX~I1}~~tigJt .' " 
,:,., .. ;,~.- ,~:-J.~~.' . .' F '-'. r ','~ " •• ",;'" '<~,,- '. 

, the covenants did not specify th~;as an op,tion. .• -,. 
- - ,- .. : . . . ~ - . .- . "", . ". . 

" .' , "'. ~ 

.'~ Here,'theCircuitcOuft err~'ip flndillg it~di~~othayethe.a~thoritytQ~gr~i. 

.. . ).;lhee~Jf!able i~ieft1iel~ppenari~requ~ftea.. ~~.rit;t~! £< pa~,,:pi~~i;{t1ie . 
l 

.... ; 
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reasons. .' 

.- "';,->.' .... : .. "'-.,~ . . ~.>"~.~~/· .... :~~,,,"·' '. ~'''''-:., -:'.' 
: ,f:, First, .afiduciaryrelatioruihip existS be~eenra~vot~-:cOntrollingC'De.veloper'·< 

, ;i ." , .' . ~.' {" 

' .. A". • : .,,;: " '~,~'""' •• ,_" ,.,~,,'~ .", , .', ,':6< -". ~~~. .,'..~ 
; " and the Homeo~ners' Association.:See,"e:'g. rqonce17]ecrDunes·. W.'Re~iljeT,ltS/1nc.. ::." ;'. ' ',' . 

.:-. > _ .. ',..: ;' "';,' -~'c" _. " :.... ';'~<"~: ... ~:'/ : '"' : __ , ": ....• - .;- .. ..:. .' _,' d ~ 

v. ,Georgiq-P'ac. 'CorP.i- 349 S.C.·i51,~'257;~562 S.E:2d'633,' 637~(20'o2) f":The"_ .,' 
'. . " . . ' ;. ,- .:----'" ',~- ,~ .~- ;:',~-; , ,'-" 

; developer ofa PJ:JI'-,o~es a;d~tyto thePOAto'tuin,over common ~as th~t.are .'~_: 

: not, substandard. "); Gdddard,} 10 5.<;.>408, 4 ;5,.4~~ ,S.E:2d 82~, Sn;(CL ~PP' .•• ~ .••. 
1993) :(flndirig Fidiu;:iary. ~~la~ionship' ~etweenA~Y,eloperand :,,~Q~~OwDer 

i' . -,-', 

;,' ')~ssociation); ~ee gen,erally Jo;ddf.,",y. Holt, 362 s.q::,701;' 206, 608~:g.2d1J29, . 
,,' ,.' "",.: .', : .. , : ' ~ ." .... ~- ': .. ,~ ~. ~'}.' ;:~ -) '. - ':.~:;~ .'", ;~"'~ ,'.~ . 

. •. ' ·13·i (2005) (flnd~g "ignoriiig reques~ -lor fmanci~inf~nnation and~eetiIlgs, . 
r.'. . , -,' ' ,". '.~ f; , ~".... , ." < :,." ~ • .' .,...- ':. 

':.' using' LLC~ monies fo;' paytri~t of' perso~al d~bts and obligati()ns; self.;deating, 
~ ". :.:.~.., ~ '. ' .) .. :, -~.' "- '- '. >~.. ' 

,'and selling or transferring 'LLC property,with~ut th~ kn~Y{ledge'$and'conse~tof: ," 
. . '., . - . ~ '''..-. 

:. ' -
theLLC and ,then pO~~e"ting~th~ moni~s .co~tiiuiedbr~ach~qf' fiduciaryd~ti~and 

•• ' ..... , • ., ,': ,",<" '. 

" ... ::' ... 

'.' support~ awaid 'of pubili~e dmnages). ,,:.; . 
~- ~' '. ; 

: ."' .'., Se·cond,. tindisHuted evide~ce e~tablish~' numerous, Developer . ffdu~i~ . ";': 
..~ . ..:-, ~-. " - -'.' . 

. ",' duty,..~reaches· while'~e Deveioper 'controlled ~the' Associa~on. De~eloper took 
. . . . ~ " : '. . - .. 

"nearly $I,OOO~OOO.(jO.~Hl Assod~tlon money,: and?its presidenfassigned.the 

promissory notes to. himself after ~e' Appellant :Associ~tion.filed suit. No'· fed~ral' 
, • '" r' -=, '." ,. . .' ; .. 

. ;' ..... 

. "., 
.,. ,> •• 

.'; . 

'1, 

Income. Taxes were filed for tP,e Associ,ation f(jr,yeaci ·2008.:,9r 2009. D~yeloper.: "'.: 
-;c.-" ".! , .. ;,;"." ,-,~~.. ."~' i:.i' -' ~".~ [- ..... ,~":"" " ,:-

. -,ct. tr~~en:ed •.. or.' ~~.l~~~e~,·~~t·B~~C~~.;~>ij~~e~~:~,en.~!y,. i~:-;~, st~~~~' ?f/,i~~r~p&.~ " 

".,:~. Ass~Ciation. prope(ty" was 'soI4' forli~i:t:p~~e~i:'~ft~~( The.'A~'~~Cia!!Q~, 'made . ,. 
_~._ .' ' . , • ~ . ',: -" -. ~ .. ,~: '-";, :..~: :.,;" :>::.. '-'-' :'/::;"" ~".': '":~';~: ~~.~,:~";:~~ . .:..,';<-:- .. T 

... 
" '-'-' 
'. - ~ 

.:,,:,, 
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- .; '. '? ~ 
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". J - •• :;' 

'<" ." 

',:~;. " ," > • -" !, ' .... --:,., " '. ,( .• ~- .,>~~.,,':,~ ',' ~>"" :,)'". • ',-;. : ':;'j;' '.~:::~>, 

'~,'lo~, !othe'Developer:.s~,cUred by'worthl~sscolI~ieral.' Developer failed tp'fw~i 
• , )' •• ' •• ; ~ - _ .' , ... ,. • _'-~ ,~- -L -

" the capithl reserves' PUrs~~t s~~on 5 .18 of . the Covena:n~:, " ~SSOCi}lti;O~~~i ,: ., 
.: '. ~ . :' .. ~ ,;,' " .,,' .' .:. . ..... ~.,. .- .... . ". "iJ,~,"- -.- ~-;:~. ~ ,::~, 

• t • ; . :~~_'" . . < _.~. 

- were.·used to pay exper.ises of Respondent Developer. DevelopersubordiIiated: 
• 1 ,", ':, ~ -.. " ,. 0: :.. • ~~: ;;'i.~ ,,;/ . .- \. 

<.one ,of the Association's, mortgag~s.,t() ~mo~gage 'Developer gave' to its. La~' Firin ' .. 
. , . , . ~ . - . . '.' -~. 

to prevept Developer' fr0~~b~ipg su~,d (orun~id leg~ f~s. No Annual' 
'. '! ~ ... .', 

'. , ' , Association Meeting ),h~d been :~eld' since~ 2OQ8: The, As~'ociation .. B6ai~:,ortlY 
• '.' -. :: ~." • ' '. L , ., • , ~~. .~~:t~.,';- ~f:. 

co~isted of twoJlldividuals ·in.v.~?I~~q~ofboth: the Bylaws and South;€Jitc;»lma, , 
~ . <i • _ '. ~ - _ :._. 

'.' • -" ••• , V" .... '." •• ", , ." , < ~ ". c'.' -. , 

. Code. (Bylaws, MiCleVI, section 4;'S.C;'Code Ann. §33-:l1-701arid '§33~3'1-. . ~ ~ . ". ,. 

803). ! -:.' 

. . , 

The foregoiitg ~ ;estat>llshes 'senous~breaches . of, fiduciary" du~y' eli -< 
.' ': • .- L • ' .... _ -: ~ _ :,~~; J , _. ' 

;pev,~lop~r'sPart., Th.e~e;f~cis ~',~disputed. ' Ev~n' if"::they :w~~e'it:~e,uld' .<:', 
• ,<, 

;', co~titut~ factual questIons ·precl~ding summary judgment. : . The tri~' court.·'~~ 
~ ...... . t· - '.:' .' •. " :' -. . , ' '. _ . '. . _. . 

in failing to grant the Appellants. the requeste~ equitable relief and further erred)n 

.' . .)..... ' . .," 
. graritingsummary judgmencto Respondent Developer. See Goddard, 31Q S.c... '" ',. '.' 

'.. . '. , 

:,408, 415,426 S.E.2d'S28,. 832 (Ct. App; J993) (fmdingFiduCiary Relatignship:, . c./ 
L' . (" . . ~"'. •. ' -- • .... - . 

,; .-
,:·l'etween:developer, and homeowner assotiation);' ;tonc~rrzed;Du1ies w. Residents/ 

~ : .'. ( " . -.' , . .- .' , 

',' (finding. Developer h~ ,a fiduci~ duty. to: turn'9ver .common ar~as that :aie not 
"', • .. '., . , • ' .. " ,- ..• ,.. . -: • .: i.' -, : -": . • ~ • 

,.... ~~ , 

-sub~tandaid)". Appellants assert!that the.' evidence of Developer's fiduciary dilty ," 
: I '0 

breaches>is so .9ve~helm~g tHat thjs, C()urt C'!ll p~perIy .grantther~cluested .:~'::. 
_. ".' ':"" :' ":". ~:1~f' " 'I, '::; :",,: .1'-' •.•. :,':c'/ "~~:~ .... ~.' ,~~, ~:(~ ~ <".~ -:-=, ,"2 

.. "~7're~~~y !lIld.~OIlyert:~~~pey~lop~~:s q~:~;~.,maj~~;~~ ~~~~'yat1JS ,tQ:EI~.~!~, !fe . 
-.'~", ,: ' ... ,-. , .. ~ "'.~,, .r'.: .:: ." :>~';:'''' ., ..... :> -~<l-·~<'· .. ~:~'-·: 

same voting'rightsas' all:o~er, propeitY.:oWn~rs .. See~~: Eczrte Dibble,~ 27~;$:C;at .', " .. 
. . ~, •. <" ,_." '1", Jr,'.',. ~-" ~'f .. "":'/<." ';:".-"~- .. ~~:. ~ '~ .. ':,?~",,:r.~_~~. '~--*." ... -",,~~"~:~~~>'-"''''; _ -:':~:,; 

'. . ~ 

. , 595, . 31 O' S.E.2d at,442~,(~t!lting 'the qC>lm's8utlloritYin,e,.qilitabJe' cases);L~wis,. '. 
. , -- . .; .' ' .. ' .' ' . . ~ . 

18 
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392 ,~.C. at 390, 709 S.E.2d at 654 (notmg tb~ equitable ~timdardofre~iew:ailows 
-' • > ,. > "',' ~. - • • • :. '-. • .' - .--

'appelI~te court fact-rmding). : 

. ..' ~. .'" . , .. ~.- . ."'. : ' -' ).- ' 

.' ,Even' if the record is insufficienf to giant· the~AppelIapts' equitable :relief, 
. . .. -~. . .:.... - . ".- '. '")-

. ' summary-judgment 'in favoref R~spondeniD~veioper .waS still;m'apptopriat~ .. ' . 
-~ . . .. - ' .,.... - -; _. " .. 

Discovery waS on going. In Appellant's' Mem~;an~~':in . Support': of (PI~tiffs) 
• • - : ~;::, ' ~ ."' 'j ,t,. • .~- - :..... . -~.' - . ' 

. '~otion for Su.nunaryJudgment, the,Appell~tSfi~6tiii~'ih~·~ircuit_-t~Urt:that:::. ' 
~ . _ ,,'" , >' , '.. . ,"'J < ~:<~~~. ", /c{~;.;;<, ":, ":,::\:::r::~.';:· ,':, " ' ':,' 
. they were,not seeking summatyjudgment as to their-secQnd cause 'of action based' , ,,:",'. > 

, . 

-- " • ~ " '.,' Of ~ ~< .J~.,~";~>::/~~,t~~· ,-<'C'~" '~"<~~"~>f~'-,-'- M.'r 

<. '""" o~ the breach of fiduciary dlitygro~d/~tatiDg nit]h~rgiqiindjs,~ot,being\is$eried ': >', 

""",'~,'" ~~a basis for Plain~iffs' S~ary jU'dgm~nt 'motiP~ ~ue' :~'discoveri":~t~ei~g 
.. , 

completed oilthat issue,.'i Neverthele~s,. th~ circuit court,'oncioss m.o,~io~ for 

· summary judgment, granted Rci;pondent Develover's'Motion4t: fuil.: This too, , 
• .' - ~ • .' ..' • •• '-A -

was in error; See Cunningham' v. Ander~,onCounty, ()p."No. 5072 (S:C; ~up.Ct. . 

fil~d Jan. 16, 2013) (Shearouse Adv .. Sh. No.3) ("Summary judgm,e~tis ~;:ch:asti~ 
, ~, c<' 

. ... 

" rem~dy . and must hot be wanted.untir the oppbs,ing party:.~~' h~,:~ fuICari4,Jair,: .. 
(.... ' .- ,',' '" .\ >/'- ',':, 

. opportunity to compl~te discovety. "); Baughman'v .. ~~ T~i: & 'ret;'·¢o., ,~06 S.C. 

· iOl, .112, 41'0' S.E.2d 537, 543 ;(1991) ("This means;)mong·etI-i~r;thmgs,that". 
. " -. . - . - ~ - -~. - . '. 

'r:"' .-<'.~ t. '.~ -~ .. _'~~:j_~. --

.. :'.' ";,,' ' .. fair. opportunity 'to complete d~~-covery;!,');·se~'generaily',~qo.4ckJ,~q::Y;:l:a~#.Qys. 
':""" .. ' '.. ';.::. ,'.' ,<;':>'··,)':,c ...• >:>,.:::;«;:::.'>~' .. ::'.~", 

., Dev. Geli.P'ship, 310 S.C. 408"tJl~, 426 S~E .. 2d 828;.8}3·(P: App.'129~)('~W~~,: 
· -, ' .. .. _ ::' '":,,' . ";~"'. ',':.~- '':.::, .... -.~ :.~ -'-'>f~.: -~.-~-._ ';'~.-

'hold.that.the trial court' must co~ider [breach ,of fi~uci~:dtity] :~'ap~er~quIsite : ." ... 
, '- . - ~ . - . ~." .' ~,'''''~",' r'·' ',- ~ ~ , ." . - -- ,-

'. to determiri'ing me,liabilitY"of the Dev~loper.").:, 
- -. - . . - ,:". _ :. t-· "".' . :.'''' - ~ .; - '. , ~. ." < • , .' 

. ' . 

. , 

, " 
I.. ~ ~'.-
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B. The trial: cotirt'erredlD' gran~g :summary judgment to Deyeioper ' 
'where Develope~failed' tOlneet its ' fmancial . obligations "to ~the' 0 

, ,Association under the conti'olliDg documents. ',. , 
...- ; < ':~. " i . . " .",' _. _ : ;' - -' . .... . 

-;.' .'?, -'.--.. 

. ;.; ~ -

'-,-. 

. ,':!. '~.~.: .. ;'.- '. .: :. - ,.< ~-. ~~."- -'. 

,1. • The circuit,: court.t~rT~d', in, granting' summary ,judgni~nt '; to" -,::c:,:><;c' "~",: 
~evel~per; .. .,~~eatter Devel9per failed ,to meet iis'tbi~Cial ,.~';~f;~:;?;}~:: 'J' 
()bligationst~e}J\SsoCiatio~ was lvithout.an ad~quate,remedy ;~"":/~:",' :<'~: .. 
at hiw~ .. ,:" '~',,; ~>:r~' '-: ," ,', "",; ~' , ,,- . 

. ' .... ":-" ,-
. . :~ .. 

. The additional ground' i~r ~ppellantS' second cauSe of actio~ pertauu;·t~ 
: . I .• ' ~ 

Developer's failure: to meet i~; fmanc~: obligations to the: Association.: J'h~ 
'. :·r·_ : . '. _ -. -, 

Developer: admits, to thi~ breac~,'(Trotter:,U;tter; Affida~it). The, Developerhai; .~ 
, "" '!, .,' :'" -

utterly failed to,meet its-fmanCi:al:obligations under th~,Controlling Documents . 
.. _ - ,~~;" ',~;;'-O..':_":-' ,_. ,'- ,;.- • ,~_.~..: 

. . . ~.. ~ . 

Appellants have no o!her remitiy :~at ;law' because the Developer' 'is :iIisol~erit. 
.' . or .. ,. .. . . ". 

'" .'.: 

, Continuing to file leg'al' aCtion'!~ ~oinde;s; >: 
'. • • • >'- •• -, • - -: ~",,-"., ~ • ~ 

.... ,~ ~:lf~~: ~ '<, ..' . 

)lle Class B'p~riodis esta)lish~d ikArticle 5, section 5.5 of the Coyenants. 
"".; 

Dtlring the Class: Bperiod, :~e~u~l ~s.essmeilt . of t~e,homeownerS, is "capped ' . 
,J :',':'" ,':; \:':;;'.'i":' ~:<';.: __ : 'c ,'. f ',',,: '",'. ", , '.' , • C'~,< ':",,:,~- :' 

pursuant to ~ection?~:~,;l"~~W)~:_Qov:~~a,ntS:'~d Article Vt~e~tion 7 o~ .the:BYlaws:f'~~r':;-

Imporiantly ,dlUing~,ili~,Ct~~:'lf~riod~e,R~spondent D~veloper is :o~li~a~ed~()'i;' , 
". : " ~".. ." ',' j < .- ..' ~ " " " • - , ' ; • ~ •• 

> ••• 

'either: fWld the, shortfall., o(t,he; 'A~s9~iati~1l budget: or' payasse~sments 'oriitS: 
- .' "{< . - . .. , 

neither. 'The ch-cuit oourtj:rred.J' ' . . . -{- . ',' ~". 

. . :--::~-, '-'. 

The anni.lnI,b~#ger'j~:':hpp~XimateIY, $300,000.00 'p,cr .'year~\:rh~" 
, ~ •. ', -'~. ~ 

, asse.~sments paid,by,th~JlOIned~nerS cOQlribute appr~xiinately $200,OOO~Oifp~L 
. .__ ~''""'-.'" .~:~1-- '-"~. :' • . - . , , . ~: . ' 

year. (Eck~d A~fidaYii~.:;This''Jeaves:,a',shortfall,of approximately $160!009.00 .. :,,'~ 
• • ". " '. ~ • • • _ -_J. 

,(Id.) Prior t~ iOlb;;t!irR~:SPo~d~ni D~ve~~per:alwaysfunded the~hortfa};-:r~ilier;~,::' ' .. 
, " ,'" "'~' ',' - ,', ( , ' , ' ,,- . '-",- ';,"',--,,~, - ;, 

thanpayihg' ~se§sni~ni~- rinjts l~~~~d p~perty. (T~~tter AffidaYi t); -::Sh~J~'2Qq5~i;:~; :~, ',' 
'.. "-.. :~.- .-' ; .. ~~ <~-.:- .. <" : ~." ,- :~"' '. ~ - . ,) . _. '>;,--:"j~< -·-' .. _-·_~·~2j~~.-,.:.·., 

-" .. ·"C~.:~:'.·" --'-~"~;-'~'--:;-;-~ 

" 

,,\ -
- .. "--' "-

,,!:. 
"'. <:' 

'~:'" ~ -
" "~ 
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'. i<; _ 

• ,.' ,·c';'·,. c, ". "'. i' ,,' <:, 'C," • ,:"i~:' .·' .. ~},\~~:1:·,;;:~:L .. 
. "/~e:a;;sessinel1t date for the Class' A membj!rs )l~s.be.eriApriH' of ·ea~hiyeaf.>ad. r.:' 
. -, ~:~ >' .' ~,. , ,,'.' :' '>~£{,T~"':c;}Y::·' ::ii~i,;~·.· /\.'~:.. ~:i~\:;r;~i~~'}~<:(,:-: .. 

,On April I. 20,10., the :maximlirri assessl!}en,t of. $1 ;900;00 was~ le:vie~i::,upon the', .; 
-.' , .. ~;,.' ~ < ~, '. :: \,~,.,.",,;- ?\: ::~;:t: .. ' ,~._L" • ~~ ~~ , •. .':::~~~,)" r ,I '. 

'~homeo~ners; (Eckard Affidavit). ".., ... ,,'::: 

S~ott Trotter's Affidavit doctrinentsariaddiJio~arcissesstneI!t W:a~levied '. 
'.,','? ';. I .. .; . 

on the HomeoWne~s: in ,January 201 ~'" Th~: ·Jrinu~. ~sessme~t ·W'a$.·te~4er~~ . 
• , , ~ '. .' . .~. ' .. ', ,- : . 't :':-.. - '. ('"'- ~ 

· because the Asso~iation had run out ofmortey:;due.·to,Devdop~r's ~ong~J t~irig·.· ".'. ,:' . 
. . . '. . . . ". .':,;~'. '} .. ' . .;" '. .. ., .... ,:~:.j:';,,\,. ',:; . 
. ',' of almost a million dollars of Assqciation money., J'he.peveloperwUs, unable'to.:- , .•. ~. 

~. - ~.~-.. ~ :-', c ~,:.-.'".;.--;; --"/-'~.~", ':~_I: ~'·:'::~'~~l: ". - .-/-. 

· fund the shortfall in the Association·budget. The. eviddnce is"unc~!1troverted thai'· ',.' 
'. ~ ,,~ . - '. . - .: .. .' , 

'-.. 

theI?eveloper has ~either fu.nded th~~hortfa11 nor paict ~~essments 'on:its unsold'" 
o • ,,"~_. • _. • • 

property. These facts nre undisputed.: . 'Yet during',this~time the Develop.er sold .. . :" ," .,"... .. 

ov~r 100 lots and converted the proc~eds to . i~; own. use~, Ifwoul(J' btdnequitable .. ," 
. '. ' ." ;. - .'.-; , '" ~. " . ~ ~ . - . 

'-,I .. 

'. "'-' .. . : '" r 

· to ailow De~elopel" to retain its votingz:ighis' in thi~ sifuation. . 
~'. • • .' • :.. > ~ f, .:;:::. _ ~. ~ 

, Declaratory relief is 'a . well':recognized' remedy' for, construction and 

violation of covenants. Marathon Fin. <Co .. ~. HHCJ~iquidation,p~rp; • .325 S.C .. · .. ' ., 

589~ 483 S.E.2d 757 .(Cl· App;'1997); Buffington -Y. T.O.E. Enterprises • .383.S.C. 

388,680 'S.E.2d 289 (2009). JnderSOUth.~caro~inaJa~~ i;estrictive:co~enarits ~e', ~" 
, , '. . , " .:." .. ; j : .)\{ .', .{':~:~;\;:,.,: :~. ", .i.' ';. .,~ " '. ,.' ... 
contractual in nature¢ld the Ipnguag~:tised;iri~tP~m'ts,c~nstrued!lccordihg to itc;" . 
· ':'., ,', ''1 '. " ' ""//;. ,'. "~- . , .. , "':". '.. . ' 

. plain and ordinary meaning: P4nny C,=ee~·l". ;'F,e;i~iqk~7Xlf;ragon. 375. S.C:.2~7 (Ct. .' .; ...... , 
. , . '." 1! . .~. ~<; ••...• ,',- ; .. 1:~"'- .;'(.. ; •. ".~.~.,. . • 

'App.2007). The enfQrcetnerit~~f coyenants dJe~:ndi;~ep.·e~d 'on~he'the~ monetafy' .. :~.',.' 
. relief is claimed. ~ollck v. Ri~ers. 316S.C. 4~'~~~I5o ; .. ~.2d'106 c(Ct~ ~P;' ·~19·~4) ... :':. 

~. , 
.' . 
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e 
n;disp~teffi.t;th)i~~~!?'~b~d~5i"~reaCh~W~;~bli~~~O~ ~I(~f~.~~i!~~a'~. 

tOf}lnd the shQrtfall ~.~~eAs~~~~illti.oribhdg~tinJafl~kiy 2011' . ' ,. 
,.' '. ".~.W"-,' -, ._~.:_ •• ~ .. _.." "'!" "': ,: •• ' ~". ~.' ... _ ..... 

~. '.: ~,;. _ "'", .. -' .... , ·2.;~~· < ... ,. :' .. ~ ",-... , .... :.,: ":"-' '. ~ "". _ .. '~>:.:.'~: ' .. ""','".', 
",':'.' Despi~e~Appel~~tS':aigum~nt.,totheoontratyf~tlie;;circuit court;ifound the: ". 

• '.. ..' " •••.•. . .; ""'':':'':' ,:. '~::". c; .. ~ ',' ..~~i: ' " 
.. Ap~llants had an Ildeqiiate reme~fat law;, Specific~ly, thecircu~t c'oilltfound, 

- -' ',. ...... ?-. -~' j <>,:-'.-- _:-', ' .. -'}~~'-' -:. • 

. .:; .i <~~',,, ' . ~ ~J; ~-.~>.~ ... f~· : ;. "", '."-. '. ~ . -.~_ ~'," .... : .. h·:.-·'~'>:, .~.-,,, '." ~'< • _" ~,::~~::;~;', •• /'~' - ,:.."~>.~ . 
' ..... c': .thaf'the Bylaws provIde<! an 'a:dequ!lte;remedy where Dev,elopercowdx~implYre~. :.: . ," > .:. 

'. . ......... payilie mODeY, o~~to~~ As~Q~i~i~~d ~~~~;i~j~rit~voun.gsf~~'~~:M 
fmdiflg was 41 error.. "An 'adequate_'re~edy, at law)s:one .which is,s:~eitaiI(:;= '._ . 

practical, complete, ~d .efficient t9a~.the· e~ds' of:justice and jts:adrnj~J~~tio~,~" . 
. . -", -.- . '-";-

astlie remedy in equity."Nutt.C0rP! v. HoWeIIRd., UC, 396 s.c. 323:3~8, 721;' 
. . . - ". ~ ." ~. " . .. .:. ~~ ~:".' . 

~ " ,,- ~ . "". . 

S.E.2d 447,450 (Ct."App. 201H (quoting Milliken.&!Co .. v. Morin. 386:S:¢: 1,8,· '" 
• • ; , • • ; '. ..;, ~ ~ - • • ; ¥ ~~ ~ : -

'order;Peop/es F~d Sav ... ~ Lo.~AS~.'~ ()lS. 9ar.olina:.v')'les.Plimni~~q~k::358:.: ,.':; ' .. 
. : "',.' ... ' . ".,:' ~ ... ".;~.' , .... :' .... _':' ._:~f,,~ .. ~\"'_·~ .... : ••• " 

. S.C; 460, 46?596 S.Ei2d 51, 55 (~Q04»~: .. ' 
. . - .. . ".:. _ ", ,,:' • :.:. ." "." ':0' '", ", ';:::" '~\.." ~ r:~:,:~~': ":'." .'", 

. , . .,c ~~ertainly;: to' ~ow:the DevelopeNofegaiil itS.~ajority:yotingp<?,w,e~ -and, 
",:-~.-., ">, •. , ... ~ . .:oJ' , .... ~.:-.f~"~.~ ... ~ ... ~'_.,~.- .- ...... v.>,) .'~ 

:th~ resultingcorilplete-'<:ontrol : over '~e' Association bypaying~oilly 15%>of-the, '.~, 0', 

"'amount' owed .c~ot:~d Will!not ·~~:);eftici;~~t to"att~fu::the' ends ~Ofj~~t~c~::',,,'ld .... _)::-
~ ~ . , ~ ~. ". -.; .: -. . - ., ~ "- - "- --' . 

Enough is enough. ,Certainly three d.eCa~es. is en~,ugh .. In ~-fact, a· ~~ne~ary' 

judgment against .the Oeveloper ':serves no '1,purpos~ .nor 'provfdes .allY,}eilledy . 
'. ". ' • " f • _ ~ .' _ _, • • 

-: ',-

! Th~ °foreclosllre:actions .against the Compa~~'pendipg'in .Georgetow!l County ~t ~. ' 
the tiiri~ this action Wa.5_fl1ed,wei(FBDC Capital LLc~:v. :Carriage House:'~lub~ -' :', 
Inc.,,'et·al. Civil Action No. 20 .IO~CP-:,22~J265;· First'.National··l3ank of~South ·:;t· .' .'> 

' •. -. .• .',.', '. ..' "," -: ... , -' , • '._ .~;~:. ..; _' .' __ .- . -,: ... -- ~ .' :::. ,". . , '0' • -

·22 . 
':'-':'. ,. 

, ~ . ,"':' . ' 
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(Nations Memo). ,TheSou~' C~oli~~~ecret8ry of State reports 'that'Pe~elop~ 
. . . ~', .. - . ~'- , -

, . , "" ,., 2' - .- ':"" - ' 
was dissolved, on October 8, 2012 due. to forfeiture. To allow the D~yeloper t.o ' 

r .\ '"" '; .... _ l' 
; .,c ••• , •• " , ~ ,~ • 

.• .J 

retain'itS voting majQrity· Willo~y~~~~:l.hat-j~stice ~o~tinues tQ(e~~'ape·t11;e 
. -~ ~/ e'" - ." ." . ' ' . . . ~.~:-~. ,," .~~.,< ~',: ~'.:; .:.~~. :.;"~.~ ,'. :,"~>':'t-:?i: .. :.~, i .'( . ..:;?,\~, :.. 

Litchfiel~ .PI~~atio~'.'Homeowners;1f~"it:qas. for nearly three decades: >.It is ' .. ', .' . 
,", -,;~~,-;~. ~. ,~),./ ~ ,- ~. ,r-->-";:-.~~}~:;~,~~"~,",";i"~"':~'~' - ~.:;.' 

.'. un4isputoo '~at Developer breached 'its~' ftnanCial o~ligation' to the ~As~ociatio~~' '. ' .. 
. ' -' . ~.,. ,~': .' -, -. -: : . -: .', -' ~ "-". '!, . . 

There is no ,adequat,e remedy .at hlwbec~~e' $e .bev~lop~r is, insolv~llt.:~J~quity. " 
_. -.' - -:. ". ~ ~', " .::. '~.-': ' .. _ :. ' ...... :-'. ~" ~"}~i"i;~~' .'_ 

.requrredthe ~ircuitcourt to granttheAppellantsmefr requested relier.:-~fi,ei;three 
, , . ~ .. . 

. ".' ,. . .: .. ~ ,~' ~'. ". 

decades of abuse,,it would be grossly inequitable to allow the De,:,eloper'io retain ' '" 
~ . '. -, , 

';~ • . ~'." C",'~ ._ 

~ . majority-v~ting Iigh~andremain. in ,cori~l :of the :ASsOciation."· ' '.',~~\f':i;': : , 
,~,' .' "~'" ,', "'~' .; ',' .. :,-, ,)::':.' ,~,.; :,' .~ .. : ~ '. ,~,-,::;~~ ,',,' 

,i ;'2:~ Th~circuit ~urt ~rred ~permi~ting Developer to'regain its' ',. 
, control: of tile AssOciation by.r~paying only 15% of tile total ' 

monies owed to the Association. ',' '" . ;' 

. Appellants, asserted that 'the ortly, adefJuate' remedy available: is', ,the' 

requested .eq~itable·:conversion: of D~velopel"s :'Class:B . nlajority :yoting 'status to 
, '". . : _~ : .~.. . , .~~- .. "~ ~~~~i::~;:-:>·.'·. '~.:.-.~ 

.' the same CI~~ ArightS ~ all ot,her ~ropertY o~er~<lh~circuit co¥t,~f!:1Iec(i~.did:-", ":":'C .. 
. :,~ ". .... :' '~,,-,.,,'~ .. '; '~" ... " ':'.' __ '-:,'-:;.' '~,:";:;:.~::. ~-. :",:.:;. -'. " ·'c:. ~/ .. ,,~.L'~.:·:~~~::.:·i~·;·:· .: .... ,:'. : 

riot have auilic)lityt<? :giant the re'ques!~d, ieHeft I~f9u.nd tilst App~llaJitS· ~i4;;oan'" , . 
,~,,;, . ; t :~; .. -' . .,,\ ' "' 

adequate" reVledy. ~d~1'.' Articfe, I"~';Paragrapli,3 ::of 'the 'By-Law.s.:, 'Woile:,'the '" !, 
-.. ' :.:. ':. " ":'>'~:"~':.: ·,~·c",,:~· '-.:. '.: :' - _ ' 

adequate remedy, ,w.here .the Developer c~~tinlie~'to/maintain its ccinti~l o~er-th~.:·' , 
. -, :." . ..: '-. . ". - : _ - t..',,-,- ' '." -

" '. 
, , , 

Association,seiNuttCorjJ., 396 S.C. at j28,~ i21·S:E.2,d at 450, .th~ ciIc'uit ~otlff';' 
.' .' .... ~: ::> >; ': ",,:,,~. ,::-<"~",:",.~:~, .' ':,.""~::,<,";:~,~;,' :'~: 
nevertheless ruleatl,tat-.De~elo~er's. vot.ing riglltS,tere;;~~~spended', ~ot~l ,s,:!ch;,~~~e,::,~ 

.'~: '~ ~: 
, " 

Carolina v, RPC, ~taI: CivillActi~n No;2010~CP-22-)839; 'and'LaWrence'cA> . 
S'hapiro v, LitchfieldPlaritatioIl'Comp~y, el., aJ;'Ci,:,il Action No. 2010-CP2'2f:.· ,. 
lQ6i.(SeeNations,Memo). " :';., ":,:"', ,~ .. :.... " ',',: ,.< __ .. 
2 See http://www.sos.sc.gov/index.asp?n=18&p=4&S= 18&corporateid=82980. ;(:.~ 

" :,~ .. ', " . ~ ~ .~ " >~:-:';:~ _, . . r: • :-:. , . _.- , , 
- ~ ')f'~ ::" .. 
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, ~'. ";. 

.. $149.981.60 of the $987,895.54 total .. 

, '", The ~disputed~eviden~~hows peveloper Owed,tl1eAssociafion'ai~tii:~~f" 
. :.: ...... f~" ". ,'. ,:~, . ',J, ,: :,>,: ;\'., _'.' .",'~' ~'-~";}:~~;~l:~)~: 

t, '. ~ .. '$987,895.54, exCluding iriterest 'j'i'his includes$804,~0~.54 in 'monieswroti~fi}'.' 
.- ~ -

:' '.: 
'taken from th~ A~soci~t~on,~an9, $6j,911.Oqto.repRir"~e".Beacli House.~af:~aS ' 

, . 'r .. ... 

:;"'turne~ over 'to the Associationiri a state .ofdisrepair. 'However,the c~~ui~!~~~·-
. . - . 1 • - , *,-'- '. 

:. ", 

, ~ -.' , ! . ' . 
'includ~only the b~~get sho~all ($11~,1~8;OO) and two promissory notes 

, . , .' ,- . 

. .,.;:: 

:,~($17,887.72 + $12,946A8)jni~:calcula:tion. This leaves $868, 717.54 stitro~~d 
"". ~ , 'I' .•.. ___ .' ~,?-, .~':j:~ . ':; . f ... i.. .' . ',: ::-.~. :~,.;->,' . -. .;'.. ,":~. ~,;:.',~",.T: 

··':-'tothe As·sotiation. "(May 22, 2.009 'p;Umissory not~;June 10,2009:p'romi~sory c 
'.-. .: ," ,. . <" . r. ~. - • • 

: note )..This lUling Was m error. > .. ~., - .. 

Under 'the Bylaws, "[d]eclarant s~al1,not: pave a votefo~ any LOi~aS,to, 
• '. r • __ • , _. • .' 

". !.-

! . 

whiCh Declarant is more'than sixty (60) days in~ars with re~pectto ~ll:m~n'ey. 
.: "-' . . . 

, owed to' the Associiztion.~' '(Byl~ws, Article IY, section: 3) (emphasis arlded( 
. -. ' " '. :. . .' . ' ;.. " .-'. ,"'. _.! J ,;'"_._.' 

.. ~ ,·,;':.·',theref9re, to ~t1ie~x~~~t "lheD~vel~per: o~e~ -~y, mon~y t(H}t~: As~o~i'~tf~Wi~ :: ,.;:- . 
'-, " ..... : t • 

;iaIlnot vote. (AEriI19':rran~cripf;pg. 42)',1'he r~to~ is~clear that Devel~p~~'_§~~>- -'- .. > '_" 

~-',. " -" . ',;-- "',' ". ,:'~..:' ';. ." -' , ...... ::.:,-.:'".:, ...... :., ~-

'significantly more than the' $J~9,981.60·the.cirCuit coi.ut'oroere!1jt top,ay.)~ee,:,/~·, :'.' . 
•• ' --. ; . , - :. f" ~ -"< - ';' • , ..... ~ •• '. :::" - '- :~ , • ' ~ '. '. • • 

. ;;-. l . ~ ..•• j , ;:'" :; .. 

. ~ Accounting', Notes, JllIle,l, 201O:Mortgage» - .... ,c, 
" . .... . . '., ." :." 

-',' '~First, the,Dev,ela'per owe~~moneyit coiiect~ b~lt' ~rongfully,di':~rted @rp'-".' 
:: [ ---.;,.. ~,,- J, . 

. the Reserve Account. . Section 5::18 cifthe Covenrints-sets forth the following::' -' --" ".'- -': - -":,», ;:.:' '.' :;;~-.' :", - -:- --, < 

. '.;. , . 

..... -," 

.;; '.' 
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", . 

Each lot Owner p~ch~ingfrom the'Dechrrant, or lot 
, '. qwn~r' purchasing a Lot :froma Bl.ilkS~e~shall p~y,', 
, , the ~soCiation aworking'capi~~ontribution equal 

to '12. months of base asses,sments for e~9~ t.Ot S,?ld 
, ',' ',> : after,this peclarationisrecorded;"·Each~~ijch working', 

, , capit8lcontributionshaltbe paid to the As~ochltion'~t:', 
the time Qf clos~g. On~~$ird (l/3}'of.each Working', 

,Capithl ,ASsessmentsnalr'be 'deposii¢ ~ in 'the: 
, AssoCiation's Rese'r:ve AccoUnt. •. ': ' ,":;" " 

~ '~. -, 

" 

. ,,- '".:: . . ,~.> . "-;":' '\>4;','_ .. > ~~:i~~~·. . .. ~ ,_;.,,;' '~f~!":-"~~':~_''-<-'~?'" '. 

. , ,(Covenants). Intervenor and Folmer DeveloPer ~Pr~id~nt of Trotterc'contirffied 
•. : • . ~' ~ .' ~.'!-.. '" -';', " 

.. :th~tDeveloper:.iS~bligated, to f\m~ t4e'reserve'~f~~imt'~ith deposits e.~u~r to 9rt~~, ; 
',' '- .. ", -: "-;"" 

< ~ ~: ~'i ~ 

third of ~ach working capital :assessm~i1t,cQllected.: (~~e Trotter Affi~vit:~d, 
• ::: '~." .~' ,'. ::'~':::-".:, -' ~""~:'::':'-Y:..':"". :.' ,':.'\ .. J'.~ .. ~ ". :~<'-.. '~'::'~~"J-.'-.~ 

~ttached handout).' Th~Developer failed 'to ,~d the rese'rv~.:~ccount::'It o~es ' 
':. :, 1,"" ," '. :~ i': " " ',':, :.,J ,', 

, $63,966.67 to this,accoUnt. Th~ circuitco~ erred in failing to:compe~repa}'!l1~nt 
.' . ., . '-, _. • ._ I 

-'. ' 

to the Appellant Association. • ••• '7_ 

, ' 

" 

. '~. ~. 

second, the Developer owed a totaJof$740,8~9~87 in promissory,':notes.: .<, 
• .>...' • ~ ,~ • • , , • .;' • . , 

excluding a~crued interest, to the Asso~~ati~n. ratherth~:ihe mere $30i8~4.~0 . -. 
". 

,theciicuitcoUrt ord~ted~. TheDeveio~et<took 'themorteyfrom tlll~ ASsJ~i~~i~~:'dn 
,.'. I .,/' ••• - "' --"i. 

•• ~I"' 

, !,'" .. ~ . ,- '. -. '. 

four (4), separat~oC~ions. (Piomissory~Notes)." Each"time, iheDevei9per"g~ve .. " .~. . . .. ,' ' , ,', . . -, .. ': ,.., .' 'J~J~', ' .. ~-

promissQry n~tes to ~the Ass~cia~ion. ' Th~develoPer admitS two of the~6ieslri"e~in 
" ',>~..:....', ~:~ ; .~:: "'.:. ?,.~\" j. .:' .A ':: •• ,~,y; . ·~:~-... /5.,L 

default. (April 19, 2012 Transdipt pg.~28~ 31, 36; Au~t"16-:Trans~'ip~ Pg. '7). 
• '.'. <-.~~ 

-. -- . 
:, :-~ 

Transcript.lg 51;~~e l,jOl0 Mortgage). 
~ . '. . . ~ ~. .: !. ." I 

< ... -

-, > -I' _. ." . 

On the date of,the last note, the,Develo~r gave a mortgage to secure the 
. . ,'. - . .-' . .. : ~.' -; :: .' "~ , -

, . ' 
obiigation to repay ,all offour proriiissorypot~s. (June 1.,2,012 mortgage);;pr~~d. 

- . . .' , .' " ". - . ~ - '-'. . -' -' 

by,bevelo~r, this.mor:tglige is titled: "', .'.-

-'" 

' .. ,': 

•• _ f 

. ".:', 



<. ' , 

, ',', ~ 
:: • > " ,~ .. 
l 

,-.' ~, -"-

,.,' 

.,." , 

....... ' 

;S, 

.. '", 

, .,~ 

... /~ -
'C6MMERCIALMORTOAoE,OF REAL' 

,PROPERTY AND SECURITY AGREEMENT ' 
,;';, " . FORFOUR,LO~S '; .. ' , e 

-.:-..... ~ ;.'. ": ":-::"~~':--_ ~.~. t. ",~.~.... • _< ';..~,'~:., 
, .. ".-

, : ,Patagraph3~0l(e) co~templates" the eve~t ()fdefaultahd,provides: '., " 

:': ,'> ":' ,nThe te~ e~~nt o~'Deia~~4' w~~ei:;.~~~'in··this Mort'~agJ·. 
, shaUmean any oIieof the'follo.wing events~·;'.. ' 

•• .:': r '. • .:-' • ,5: -'~" '. ~ 1._ •• _. ~ 

(e) A . default 'in either of ~th~ pfo~iss0l1/~Notes, shaIi ., 
constitute a default in the Notes and a default, in this ' 
Mortgage; 

'. ~ . 

. : . 

" . , 

. ;," {JWlel, ;~~10 ,M~~~a~e;Aprf~ 19, 2012 TrariscriptP~: 2~). The tenn,ii;Notes,': ~,~ '.;:,.> 
: ... ;'>.::"." ,.-;,.~<,_.~~ . ~ ... " . ',' '. ,,' .. ><",,'.~_'.'1- ,:<'x'-.,," :-

,', , defmed "on Page 2', as' all.f~ur pioIDi~~ory<notes,that·the 'Mortglige:secures.:,,, 
" , . ',' :. ~, " " ' . . . ~ .. 

",' 1· • ,~'" ...... 

, (lvIortg~ge)~ The A:ssoci'atio~$ave noti~:of;.default to'the Develope;1~espon.d~~t::' ,,~ 
.; ,;; . 

in al~tter date(LFebruary 6, 2012, that transmitted>the Accounting!toth~,,':':,:!' /' . ' . . .' ~';:, - -". . . . , .. , -.. -- --
- ;- ~.. '-' 

, Deft!ndant to the Oefendant. (Accountmg;,AttaciiedLe~er). Developer admitted:"",':c
e 

' 

" . " .. '"' ',':'~' ''''.>...~'.''' .~." '. , ... " -~~~':'.-~ 

, in open courtthattw~"of the proI11iss~ry"~otes : were due. (April) 9, 2012'~,;'. , 
", ,,{'," '., '".,; , ,,:;',' ,,--.', ,"f:, ,', ::~: '" ,,':,:S,: ~ . ' 'L',:::~,:, 

Transcrip9.: Based on the cro~s .. collatetaliiati~m, of pte'four' promissory notesi~ ~l "~ : '.-', 
. ..-:,' . ~:':~~ . ~~"" , ' : .. ~, .".< .. ~. _.... .:) _ .~::~ "-'-, : ~.:/~-~-:'~-~_-. ~~.~~::~:;:~~~, .v'.~· , . -, -. -. :~. :/': <: ~ ~.' ~'.~: ,~' .. "~ 
fourpiomiS~ory notes 'are in ~efalilta.ria'due, to !h~~ppellate Association.' The ,: 

- . ! • ~ . _~.", , • .;". • " ~'··I . ',~. 

I: ........ , , . 

.circuitcoiut erred' in'rmding the May 2f,:~db~ an~Uui1e 10, 2009 note~ :,we~~'not ,','; 
, , 

iIi default. 
, .' 

Finally, the Develop'er :owes the Association ;money for, the repairstoili~:.'~>, " 
'" " .-' . ',-~ :' -. . :{- ' .. ' . < _. ~._::-,i~ 00' ~:'~:.""~~-~' .~ ~-.:._: ,.:. • '.~ • ,"~-'\~! .. = • .': .... ~. ~_-.~?> <', -~": ~ 

Be~clr' ~~use.: ~~ ,Developet tunied;;;RY~~ #ris'~en!ty' in , s~bs'tantial:"d;i;~p~~"':' ': , 
. _." . ,_" 7.' ~" 

The:circuit court erred in' failihg to add, ill~'estiinated c()stto, repair the,iUri~riity to:~ ';:', , ',' ,~:;;; 
.:"" ,.. .':- - ,'. ,'.. -.~-~ ~ '. ~ 'Or": ":-i .~. . .... ,"'. ~_ ,~. ."" ~'. ~..t:~':':. ': .: < ,-'. .-"~ :, 

., " . the~ td~iil:a,ITears. :,Se~ Qoddard,: .316:;,s;c~';, at'Al.5,t126 .S.E.2d at8'33;,(tt4~~ , ': ,':. i" , 

': ~ .. >"". ~~ '~:'''-' _.' -:';',_.', -"', ;~'~:; :/.:.,(t::~·:: .. :·~'-:,;'~·\~."'~' ':"~.,:~"~, .. " ,,:- F'\'::~>::~}i,''';'~<::' " -:-t<- - .. --, 

fi~~c'iarYidu~y to'tu!n 9vet cortuiron,:ele~~ntifo, t!tfASsociation iIi go~a~~~pa~!:~,,:<:<" ':<' 
.••.. ' . .:.~. _ -: !'\ ~ ';.';"- -:';-.... -::-: -.~ .. :,-~> .~" ", . , ~:.' ,.' ;-'-.': '-. -" 

.. , ,andjh~ldi~g "the trial court; rrliIst::'(i,Iisidef. this:: issue as a, prere~¥site:t§ 
. f; '.~<~<,.:>-;-,"' .. <.: ". :.".. ... _ ,. .-

.~ ; . 



~ . :.' 

'" .. ': 

'., ' 

, , ' 

determining the liabi1ity,~i th~ Developer.~').~ The COw1::()~dered AcCo~iintliSied 
',',:, ,'" / ".;, > "" '.:, • ;;,,::"? \,~ " "~"",,',, ",~',' : .. -:;-:~ , 
the amount owed to the, A~sociatiph~ $~'~~~~~i~7: (-1c~?~tingr··!tis,:~~,i~pu~ ','J 

. . " .'" , .... , '~ . ", ":'. , .. , 

the Developer o~ed' this,monti)" to the ASsc;>~'iation. '(Ch~les Nation Febniar}",25, , 
, ~ '. ,. . .:. - , .. - '~,",-

2011 Memo). The:crrcuit court erred.-hl riO! requirin~ Developbr,t~ p~y:"thiS: ' 

amolint! Appelliplts assert the record is: ~ufficieQt for' this court -, to find: ~e 

Developer is required' t(j'~ay an 'additioiuiI $868,717.54 'brifor~ it regainedlltI6~ , 
, '. • • • " '. • e- '" .!: :"'x.-"-"-" • 

- . 
:'reg~in ;~,its yotiflg righ~:,.~o~~ver,. {o th~\~x~nt, AAyJactUal ::i~ue r~ma#ie4, 
"s~'.judgment~~:ap~~o~iia~e.:'-' ' :;.;;~.".'" ;,,; ,":':":,,'::' 

In, addition to th~(,:kCuit cpurt's eiToiiIl itS calculating ~e ~ount,owed:t() 
. '" ~ '"'" ' 

, ' 

the Association; the' circuit court also ~ommitted proCedural errors, particularly 
, .' ~. ; - . ..;. , , 

. . ~ - . 
given that its l1,1ling, c~~ at ,the' sunun~ j~dgm~nt ~tag~. At.,the-'qec,em.D~\ 8, , " ; 

201 L Hearirig,' ,the ~circuit courr01'8!I'y ~q~e~ th~ ~APpellants to :~iid~'~ ~, 
, • .- ", '. ~ y .-, 

". '> ." - _ 1.~·." ,,: . - , ' . -. • •. . j.' 

Accountin!Lto the 1· Developer ',for the purpose oC determining ,the .. "aiIlount 
" ": " .' >' . ." ". ' '.' .'.... . 

'Developer owed to the Association~ On Feb~~' 6, .2012, the ,Associathln s~rv~ 

the Accounting on' th~:J)eve16per" The Develope~ never' objected'jo. this 

Accounting. On ApriL19, '20~2,jhe circujt" court;c9~ducted a hearingo:on' all, 
- '" ' . ,'. !,' . ,. . ~ .' , ", 

outstanding motions. There w~. nb ;motio;2~onceniing 'the Accounting 5~:: the ' 
',~ ~-.- ~ ~ ~ ';~':~;;-: 

docket.,,(April 19, 2012~rr~.pg.52}. ,Nevertheless,.\viih, no prior noti,£~:igthe ~" 
.. .' • ~ '. \"'~ •• -,~".~;,:~ , ~ "'';;.' - '~- < .. -.-,'.,,', ~~ -~ 

, '. .,; - ,-.' ,~1~}::'-<, 
Appellants; the circuit' 'court took up the;, 'Developer,'s" issues ,,~elatiIig:t~.:'the 

AccQ,unting. ~is ,V'{~ the {lISt time tJ:leAppellants'were:aware of.aityobje2~!ons ' 
'~ .-; , . ,-' . - . . i' '::, -": . ~ . ~ 

J ' " 
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',";,> '.', ,: ,"'" ','. '~:.Jl};'.~,,;~';·~;'·· :,;,,;.;' .. ,.:;;,.:>:,'," ....,';...,- ;. 
tlie circuit. court . cpn~inued~i. ~~.:~~:~1ifd· ~,~y~l()per's ;otill ' .argum~nir' 'c>n·'.$e:.'./ 

~: ; .' ,~:~ , ... ·:l .;,.,(. "A'!:,.~c"":0.:.:~-,,';${({~":;~~;'· ;:tYf.~i· . . . ;'.~' .~.~~..::~ .. ~. _~J ~~~-"~~ '.<: 

· ~~cotm.ting":This:Vlbla,ted,th~>A~E~!I~¥~.du~:Ptoc.essIi8htS and w~ til ~i:t 
,c. :"~':. . • . ,". ~:-. ,~~::.';~~'.~.;'., <o~. ~,: :,~,,'.: ... ";":<' , ' 

"The' fundamental ·reqtiireIl?-:e.iltS,f~oL,due . process includerloti~~,:'>an,\:.;; :;:" 
;' . , ," . , " ' .' ~. " .. ,.}~~:;~~~~~t~ ;~.~!~~ .~' .,:".: .:-;~ .,':_',' ., . ., . ' .= .~~"~_ :c:,.·~ . :~:<. - .--

, opportunity to be.heardjna.rrleariipgtW ~~aY':'aItdjudiCiaI review.," Kurschner:'v. ~., 
, . ,. '.,.' <.. :,~ :/ ... - : ,.,.:. !"' '. -.-'" • ~' '-'- '~"- .~-

, . City of Camden, pidnri'ing Comm'n~;'j76S:C. i65,"'J'1i"656 S.E.2d~:'346,j50'<~ .. :'" ,:.: .' :. ',. ,~>:~; , t'J :~~j,.: .~/ .'>: .. ' .,.,~. . . "'<' .... : ... ~.~ ~ :.~~";' 
.. ·(~008) (emphasis ,added). SumJ1f~jl1dgment is only appropriate whe.ri"therej~"; o).'.<~ 

... _. '. ',,, - , . . -' 
, -' ~ 

. ~ . . .. - ,~ . -',':"';:" " - . . ~ . 

)lo:genuine issue as to 'anY ~a~erialxa<:J;and ~atJh.~'moving party ~s'entitled toa·. ,~ .. ",," . 
, • • • r '",-.' '. - : ,... .' 

· judgment as a matter of law. RUte5~(~). S·CRCP.Finally."[b]ecause)ummary . 

,judgment is. a drastic remedy, it sh(j~d .be,c~utioUslY invoked to ensute,.that ~f·'.> 
. ' :', . . '. ., .. "~' ;~: ~< :.~. ' .. -~~ ~:' .. '. ~ ,.' '. . . :'~~-,:~r' 'i, .- - . ':;", 

. ,litigant is not improperly.deprived,,~t,~)riaI .. Spe.nc~ y. '~Wingate, 395,S.C,;::148;:>'> 
",'. ,;,', , ." ., :« .' ,)~~~':~t,:ci~O~':/,.·:·,;.,:<' ' ...... ·/'·:.'~c,·','. 
"'\>:<': J56; 716S:E.2d. 92Q';',925' (20n)~#!~h.~g:"d_~riied (Nov .. 17; 2011).;·~:AI~ough; , 

':.", ".,. ". ,: .. ' . <\'~' . ."~"'''~~~''::~:~;':"'" >:::';.'" .' .. :-,'" ":; '.: ; .' , 
, "Appellants assert~the evidence il!.~e re~?rd is .suff.i<;ient to estabIish:'Developer . :'''' '.; 

:: ~,- .:. . . ~- .,' ( . 

owes a total of $987. 895.54~rath~~·,than the·,$149,981.60the circuit court 
...: : ' , ", .. ,:~, .'," '.-" ' 

. :.:";',.," . : arbitr~ly' detenn~~~~ at the'veryleast;'the, Appel1fm~,were entitled ·t~ ~~.tfce· ~d.· 
,.<,~ ~ -' "',," .... ,. 

aJullevidentiary hearing. (Dec. 8 Tr..anscriptpg~.52:.53)(see April 19 Transcript. 
, '.' - :,-~~ .... --..... ,"~' .~ .-~ .. ' .. -~,' .,.' 

,.Pg: 48) ("He says you .oweHini,more;:Y9\l sayyou.owe him less.") T(),th~·extepl.: 
.• •. '.' '.".:." .,. _;0 . '. 

. a factual dispute exists, if ~t' ~1,cth~;'~~~it:co~ .. eIied' in gr8n~g ·summary··!·~·· 
.' . - ." , .; ',- . .. .'-

ju.dgment as to this issue. 

II. . THE T\U.;.L'COuR:r ERRED iN~J;N.GcT@~PELLANT~'.NOri~,"::\' "". 
,', ,'., OF APPEAL DID NOT AUTOMATICALLY. STAY THE EXECUTION.oF ,., " 

· .THE MAY 25m, 20129RD~R;::;~:;h>,' ::~:"', . ." '>;:.': 
"~.'.; \~'s{ ,'_ .'-,. "'~~~~', 

> ' ,."" .. .:~~; :,:' ;"'. '" "~-?"<~> .- ;', ' . , .' '. .... 

On Septemb~r·7.201~~~D~v~lgR~;~fi;!~r~/r~J1lP()rary. InjU?ction,.¥o~ion,., 

........ ' . .. .·TI]e.~otion asserted the • Det~l';~~~'~·;;im~t§:~O~fU:ding"~~t (1)·. '" .. 
, _. , ··t. ',_" ,"'. ,~:~:_'~,>:",":.,::., '" ._~.~ .~'. - .. : ".~ ~'." .. 

. . '. ~ 

-
.. 

Appetlan~' notice of'appeardi(jnot)pgge~can):~to~at!ci!ftay of the~MaY' 25;).012. 
.' : . ~. • ,..,~. "_ :::7~"" "". ",' '~':.."~' :!;,"-~~":'-.'" ,- " ~ L, -. '.' - :". :.~ , 

. ! 



I'. 
t: 

~': . ~', 
{ ..... 
, ' 

", ". 

- "-r~' /;' 
•• >? 

. ". 
" 

. , 
, ).:, 

":';' ,<' :'~ '" ~ .. '$'-. ~ ,. 

" ",.-~ .-.-:.j 
. ., ,.-' ' ',." ",' -.:., .. ,', , 

'. • . -" ( ~:>" < ".; .. '.. " . -.'~ :-, ,: y. ;~,:' - .',-:;.~~ '-,', . ' .':~,:,,;,~.:~.' .. :'::,. ;: <:'~~~' 
. ,~,order;(2) grantingjnjunctive relief'~sti'aiJ!ing,.Appellantsfrom no(:fecognizijig 

- ;, ' '. < -, '. -,' , + ; - - ". '.,.-.' 

( ':. ~ , -

.' Developer's voting, ri~ts; or',{3)h(the, altema!ive.Jor .. an ;·order'-,~iftii1g·the. 

':'. 

automatic'stay pursiUUltto Rul~ 24i, S·CACR. (Temp. Inj: Motion; Se~t.'2o. Tr~., 
~ . . , . .. ' -: - -', . , -, . , 

-.. ~ 
}>g 9-10.); 

,-.' 

. OnOctooer ~2;-2012;~the c~rcui6::ourt enter~d ~ orner c~ptioned "Order'· 
" .' .::-' '. ~-';' '.. .- : - : .~- \,' "'~.' -' ~ - : . '. ';~-. -.' ,., . '." :~.,,~-:...-~ .. ,'~ ":!~:,i:-," ,:," 

: ' , . 9r~tihg: MoHon f~r t~niporarj Restr'(friirig order J In'the 'order, th~ ~,ircui~~~o~;l!:' ; 
'. f ;.~,.,. " .. ',_ .' '. z' . 

: . ·'ruled tha~'App~n~tS'~Notice QfAppea} ~(iheM~Y'25,~2014 Summary J~dgmerit: 
· ' ,~. - '.~ " '"::;' "~'': .. ' .. ~.,,:!. ; .::, ' ~," ~':~ .!-~ · " '~- ",'~ . 

:',Order did not result. in an autoIIiatic stay of the order because the Respondent,' , . ' .'. . . , . -,' . 
. . , 

.. pevelopei's voting rights constituted pe~onal prop~rty and,real' property .. '~dei-:, """ :,:;" 

." 'the exceptions pr~vid~dfor-in:~~e;241~;~2) and'(4), SCACR. This'~cid~~ w~'> . ,;.~;:' ': .. ' 
o .- - .: ,;, - •• :~':" • • , • ;,~<. '. " • , . -. 

'- ... ;: '. 

'in·erior. Voting rights· .~ not persona);prop~!1Y. o~:,re~ property'as co~td~pl~t~d:,: 
. . " .'.". . '. . . . . " '.' ' f', 

by the exceptionS of Rule .. 241 (b) . 
. ' '. .' .... "'., ,. "'. ,; ,,, , .~" ....... ' 

'. The iIiterpretationof S,tatutes'~d Rules.of ~ocedure are questions '6f~aw. ',_, ,":'" 

'.' >S~eCiita.'wba I~icm, Tribe of ~:c. v.: Statt. 372 S.C:: 519, '524, .642·,5,;E.2d .151.'-, .' "': >, .'" , 'r ·',i:',; , : '., " .?:, ' ",., . ": ,'" ",,', . ::;~~'",: ':' .. ' '" '. ' " 
753 (2007) (holding the isstie'ofinterpteuition,of a statute isa question'9'f.law:for,;,' 

. " ' " . . .",. ~ - .. . ~. 

the court); 'Whiteheild;;v. State; '310 ; S .. C::532.' 534.,426 'SoE.2d ,315, ~1~ (992)i~ ,~, ; ~ :; 
~.. -.J._~.x. ,~: ... :,;:. i ". '::~"',':' "''''', ':,' . :," ~._: ~ _'~ .~'"~: ,:.~ ',' ~.:- t. _;~_:' .<-~~i::>': -i~ , 

'("Rules. ofpi'oced~. like'; s~tutes •.• shpUld. be" gi~en- th~ir p~am Int¥ing ... .);,· c' .,' ,:',' 
, ..,. . , , '-' 

. "Statutory interpretati6p. is .. a,question of law for the 'coUrt to, be made' \Vithout any>', ,:';-' '" 
" " .. ' ~' . " _ ',' '-. ',. ' '. :' . '.. . .. ..;. r"': . . . _: ,--; ,.- , . _~ "\:. -',:- ,"!,: 

,''-,. ,-.' 

· particular defereIi~~ to the lower co~."Stewai1~~:..,CJi~,:lest9,n CountyS,5h.. Dis~T_ .. 
- " .' " ' " .. ~... : ' : .. -"" ';" " ,,".-, -/- - " .. "'; }'-, 

.J ' " Rule 241,:SCACR, provides. inpertinentpaif:' 
, "- .. ,,' ".: .,' .. - .. ~ .. , 

: f -', , 

~.¥' -

" 
(a) General R~Ie. As '~general ,ro'le; the service . ora' 
notice of appeal jn a civil platter acts toalltomatically stay', 

. matters decided.in :tl1e order, judgmeJlt, decree or decision,: .. 
~ _ •• , -_, r • ~ .' • 

.. ":: . ~ 

, , 
- .".'-

" " 

<, •••• ..)~. 

...... 



,'.:::' 

. :, . 
\ 

{,~. ' 

..-.1. 

":: ,-

,-"",-

, . .. . 
. :. ~.-. 

. ,~--. 

". ' .. ~' 
. i 

',~"'\. '. 
"::. ~,,,.~. 

, ~-' 

:,,: .',.;-:: ~ . 
, ~ 

'.'. '- ' '.~., 

'. ~ ;,'. : • ., <r : ' 

~" ~. . ' ;'" 
;, .' " V:·'(. . ... 

'~' ... '.' ! ~' ... ;~ -. ;:- . v" ;.;, ...... > -:' .~: ~-;_': ":;",~~:'," ~~~.:~~:,:~./>~< 
": on:appe.iil. arid to automatisaJly ·stay the;,i~lief orderecHn:["{. 

.' '. ... theappe.al~d 9rder, judgw.ent; or ,de.cre,e oI:ge~lsion ... ' C"j;;~::,(., 
,. • <_ ~~ ":~.;'~::::'::'" ; ~':_:~', ~:;~; -~~ '0'; \: •. ~::~~~';_~: ~: >~(.~~_:~~.'<' '~~<~~:'~_:.~.' '~:;lit;:· ~ 

. . b) 'Exceptiol1s~';The'ex¢~ptioriS~io,- the~'geneta( rule, 'in- '," 
, ifoUnd, iilstaniteS.·~~< rules::;~and' caseCfaw. 'Whe; 

.' . ".' . . ' '. ,'" ~~ .', ~. '). "',~ ~ ,.. ~ ~ . 

. . . s~ifiC: .comiitionS ,"m~!~be :,,·;met. bef9~·.;.~e.~.except,iQ'·,.c, .. ' " '.' 
.. !lppl~.eS~ those' "Conditions,' must "b~ < sti1c~ly compI( :.,,~~.~i::~~ 

with. A l!st of some, biI~ p.ot :wl •. of the' ex¢eptioQS to'Jhe~,'if';;~:~' ,",'J .; 

.,~eral;itd~,i":,, '>,:'c;., . ... .~:' .•• >H~~'~~f·"!~, '"'::,' 
(2) Judgm~p~·.~rrecting· th~ assigrunen,t or deljv¢ry~"~J~(:;~;:,;~~:~.;:>l-' i .. ~., ~:;~" . . .. ' • ~'~f,c:~=~O~:~~~~o'~~Yir,~~Vi~i~~I'::t~+" .;;' . 

. , .:~ .: .; (4).)udgrileritS .cti.rectmg.:the saIe,,'ot' .-deliv~rY : riP <~'~"'(:':j~ ... : . " 

·.:~=iS\~~W~·Pio~ertY·~ Pro~id~t.S.C~C~',.'i~:':~V;'~'ji~)~;' " . . ~,; .,. 

, ,.'. ;. i, ". ~A<.it' . . '" 0 .-:-~.;':"':.<r "~ ,.. 
"), ": •... ' - . .- ~\' :':L~:.:"· ; .. ~~ _ ". :~. : .. (~,:.,. .' -'.' 

~': .;; ~ • " • ' • ~ , :', -. -c- .' ". " ,,'~, ~_~ ; 

......; -Rul~~~4i,·~CAQR.;;: . F,~~'ihe .. 6ttce~ti~~ ~~~, ;~~~ly.~v,:otili~:righ,tS ~~CCQ~~,i~t~~.~:~~· .. ~<~,~~'} •.. 
'~.'. ." ~ """ :i"', .~:. ·,c.,~f:";,> •.•.. ' ~ ,~t,;.· . . :~. '/t~;.:c;~::·';;·;~'~;:~;~:::1:;Y~;::,· 

',' '., eitherj)ersonaI pr~Rerty, ~~s~9gIltemplat,ed . ~y' S.G: ,Code Aim. :§ 18-9 .. :!5p<t~rjreal~~t r~'::;:';:;Sf ; 

.. : .. :-:'. . ~:"., 

~-.' "', " > •• 

neitherpeh~na1 propertY:!;ior real property. ,I . ..,.,.... .. ' .' " ,," , 

, .~:~;:'... ~ , • - ~«~ ~ ;~;: ',. ~- ~ : •• >~>,; ,> ~:, ,.::.:. > '''. 'V::: .<:\\" ~._ . 
. " ',. : ,::' Section 19:-.~-1~Q;<?f t!ie ~9ut1f~~QI41~;Co~e "pi:ovi,des:.~;?~,. . ' . . ,ex, .. 

-:t,~,: ',< .*, .• ~ "'~~~';"':<'~':.'" ).:~cj,·::..::',~.,·-·"""~;?~:'.'~':"':' :':',-'" 

. ""',.>. ';" '.- of ~th~ JJ,l(igment shall nqt· b~ stayed by, appeal unless < tHe., ~~? . 
• '.' ..•. : .. ;:c ~ th41gsrequired to be assigned or delivered~ebroughtuitQ'~"~'~ 

. . ;coiut or pl~~d in,the ci1sto~y'of.s~cb~officer qr receiver.iiS~t~;~;:·: .. "' 
, .. the'c!Jwt~hall appoitli or.;UnIess'ari undertakmg be entered'"":-:, .. :: 

.' iritoon the.part ofthe,appellant,\¥ith jlt ~leasdwo sureiie!Vv ' . ~ C' 

'. ,,', aha . ~n' '~ucli~ ~ol:ln(, ~'~~~::~q~t()~-:~~jtldg~~:.~ere9f: :s,liaif"':' 
.. 'dij;ect~ tq;.t11~. '~ff~t: ~t~:t11e ~ppe!1~~~ill,:~.qey,~eQtd,e~,9. ,<, ; 

'T,~~~~r.~~¥i~e:c3~,~~~'~~:'~~P~;~:::"R{?:"~/~i\~Y'>//;:~,.'·:n,!;f\:{~i~:' 

"" . .,;., 

·'"fA';,,? '~: ~ 
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" 
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" 
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,S.C; .Co~~,.Ann. fh8-9.~150~(I~.85)(e;~~~is~'~(d~ed) .. :.:·'y~iing' ri~&~~~e:,~(jt~?~:. 
';'~~curn~ntS:" Vot~g~~ghts~':ot ':p~;ed;.,,::~~ ~~t t~:~ote i~',~ '~~~~l~~~~:~ .. 

~ t • , ~ '.~'''~:~~ ... 
" • 0... ~. ~ , 

capable ~f being re~oked or.suspendecr Th~ voting riglits ~i the D~v~l?per-~ -,". ,.,:-
. , ', . r -- - ~ 

-.. 
derived from the C~venants an~ Bylaws',and are not "prop~~y" as cont~m~la~ed': 

by. section 1.8-9-15o..The.·controll~g doc\ImentS prOVidetha:t"MenibeiS~ip' ~h:~i '~ 

to a vote is'not, however, considered property:iJ.1 and ,of itself., 
'- '" . ". '.,. . . 

':'5' . 

. ,' ~~., ' ·V otihg.rights 'aje'llkewi~~ not reid ·pr<?pertYi~ection,l ~:9~ 170 p{the;'South';;:' .. 
: ~ .', . -' ;. .' . :':'" ::', . -:: '. " '.- . .' . -' .. '. . .... : .' '-. . . '- .. :< . . . -~; .. "~'"' '. 

'. -- ., .... 

Carolina:Code states:, .' " 

, . J . f" 

.··.··If the judgmerit appealed from dire,ct the sale o~ delivery of . 

. possession' of real prope~y:the execution of the judgment, 
shall notbe stayed unless a':written undertaking .be executed, ' 

. on the part of the ,appellant, with two s.ureties, to theeffecf 
,. ,that during the p6ssessi<?~ of such property ~y the appellant ,,' '. . 

he will 'not cOmn1it, or sUffer to be committed any waSte ::.~, ,.,', . 
thereonand that· if the judgment be aff1CJIied l1ewillpayth~;::';" ' .. ,.~ 
value' of the useandoccup~tion of the property ~.. '. C"_:,;' 

.' .. : .~ .', . <,"7t~ ~ 
-..'.' _.~ .. " :",;,-, '.",~ ... ','. ,';,}-::", ~" ,·.,:i-!·" ' .:" ': . .'!;'," ' .. ,.;<;~~,~')!'."'~-:/' .... ~.~-... '. 

·.S:C. Code''Ann. § 18:'9-170. (1985). Votiiig rights are not real propertyr Real:·. . .~.~ . . .,; - , ,. - ~',...-::'''' . '. ' "~'"~ .. ~-:~" ~'-

property is lan~.Thejrtstanivdting ri~tS, are merely privileges~that'- arl~e ·outof ., 

~:·real·p~perty·~~~fshiP.They;:j;-'hOt ili·e~elves 're~ piop~1tY:"(s~e:;' 
I. .' • _._ " .. '"". :~,: '., : 

, ; .~ -

,Cov~nan~, Sec. 5.4>and 5.5; 'Bylaws~< Art. IV, S·ec. ,3'& 4). Ifl(~eed, ~~':cifcuit .... ': .. 

. •. c:urt's.order·.contin~:I;refe~ ty "O~i~~B as •• "ri;~B'" raili~.ilianp~Fwo~.~ •..•....• ' , 
re'!il."propeity." The:rightto voWis neitlie~;personal::propertY:I1or real:p~p~yas':~t.~;;: .. " 
.' .... ' .. '.' 1 '" .' '.' '" :-: ·.c'::;: ;. ,., .. , :. :,. 'C','·,·", , .... '.,,~' ',> 

'c~~templat~ by rul~2~~, SCReR. . , .~' _ .. ' ;: 

~ . '~, . 
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:~ fuanY event, .~l!le 24i(b)(2>"~<?9~~Il1plates the~:~assi~enf:or:~elivery:~f; 
. ",.:\', . : '. . .;;/': .' .;":,,' <;;. i:j~~~2·. :.' :;y;r' :.... .. :~~::<" :':>"':: 

documents o~ p~~omil·p.rop~rtY.;,' The··;(:ifc'uit·court's~.u.mmarY Judgment Order.' 
•. :' ~.~ :_.~ \: .' - - :.O:-.""'~" ,- .. "I<-r;_' -.:~~_ .• ," .> ~~.~ "~ 

'neither /.'as~igns;i ~or '''delivers'' . Deve~o~r: the :·right:tovote .. '. TJi.eoriil:~: drily.· .. " 
. . ••. '. ." "~~::,' ".,' ",:;~~':~:~ " ' . " ";', .: " ." <' :'~ '. '7.':;" ~ 

provided that Developer's ~ght to vote \vas suspended until it prudtheAssociatiorl .. ,', 
~ • • ;' '. <- '" ~ ,.-~-

a sm~lportion of what 'it ,owed~ purswUit :to the' controlling docUipents. Rule " 
, /r' . . ;", ,;,:"'~ .. : .:' , '. ;.'<'; , . ':, :::,:. ';. "', ,;. '''., , :~. ~.\.' :~~,.~" 

241(0)(2) does,not'.'c()ntemplate: this:.circumstarice,''c::Li}Cewise, Rule~241(b)(4): ,: 
. ";., '<:;-;' • ~',.'~: ::-t -", .,,:.:-J~. ~ ':' :' .'. -- ,- - , ... :'-. ~.;-:<. /-." ~ .. ;.~; . 

, ", " . -, , '. ,!,.. ..' }~:"""" 

contemplates '''~~,: .sal~ o~ ~,~livery, Qf/ppssession 'of,real .. property .. ~·: :'Rtile~, 
. . - . . ..... : - . .~ . . - ~ 

241'(b)(4), SCAClt. /Th~ c~~UiC court ,order n~i&~r' sells or'd~liv;~s the:",' 
~" . , 

Developers right t~;vote., 

" "The c~cuitcourt's'reliance on Harman v. Wagner;33 S.C. 487; '12 S~E., 98, " 
. -.r· :.: ,' .. '.'{ .. , -. ,~~" ',':" ~ .'-

101 (lS90) is misplaCed. Harman iilvolved the appointment of a receiver to ~e 
, .' .' " ; ." "'. 

" 

',~ :. . . '. '. ",' 

the "pe'rsonalproperry o( [~]~estatrix riuti-of:th,e conifol.'q:f.the exe~t6( ';.,.n !tt"~. ';":"'J " 
. .:_ . _ " ."'C. :.':" .",..... ,</;-1..-:' ", ~ "':' ;< ;.... ,~~~ _, 

(emphasis added). Harmo':' fu~olvedp~onalpropertY,.· The instani"case does' .. 
.' .' ~ 

not. Moreover, unlike the CirCUit .Court's. May 25, 2012 Summary ludgtlient ord~~; '. 
,,' ~ : '.:t> :: ~: ~ - ". '\ ,-" • - "':." ..,.. - .~;',.. '. " .. ' 

'.- ", ',t '" ". " :., ,.;.-, . _" ';',.' 
'. the order appealed -in Harmon° directed:the deliverY'of the personal' property, .• 

. . . - ' , ~ ': " ' . 

, trigg~ring the exceptions tin :th~: Rule; 'S~e: Rule, 241(b)(2), :SCACR~l;.iJudgments·: .... 

'".,-

, '0" 

. ...... ~ 

. ,. " ; . ~:.~'-: ~- '. '~.-<,"' '" ";'" :>.":;'~,}'~:,: :.~.~" ~., .. \'c;.···~·~·' .' ,::~.'.~:._ ." , ........ ~ .. ~- -~' .. ~'. -":,-~ 

': directlngt}1e assiglimertt'or deltve~ of~~,~"pe~~onai~'p~p~rty"); R~.e ,2~1(b)(4).~;:. : ,,' . > ~ .• 
• , • •• " ~ .., - • ' .' , • .' '. '-. • • > 

.' SCACR (':Judgm~nts' directing the sale" or del~very'~of poss~sioIJ..~of~·re'ill;.,~: -

pro~~"); see' a;~~ ~s.~:'·co·de Ann. -:§~'L{~-9-·150':,.ah~· 170 (1985)(e~p~8sis>.~",~·' 
- .,. - " - -".~ - ~". - . 

added). '. In contnlSt.. the ci~~it c9urt's~Suirimary J ~dgrn,ent order ,'riII~ tha(~ ::-' 
1- - - . - ":~:' - . . ~ , . ~ - .' '. -;! ~. • - :" . - ~' .; ;-: :. ": :_ <-r' 

D~velop~r. c<?uldi~gainits 'V,9'ting, pri~~i~ges on~e':i(~pai~ the' M~~i~t,ion'~:.,·' :~g :' , ,''.: I, '., 
.. ; "',.'0_.' -. ~-';'~'~'T~ . :'~' .... ' ',::, ,;v .. ,:. :-:.':. -;.' :' " '. <"'. _: ... "'~.:.' 

~f .•. , 

J" 

32' '.:. '. 
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.' ",' 

, .. " 

.~ '1:" -." 0; ~ ii' ,:-' ;. 

'The 'ci~cuit.co~ e~ in fu:td~g:the automitic"s~y ~as'Dot trigg~~i;~d . 
. . - ~ 

: ].~~: ' 

".' 

.:·,App~llants were not r~quired,topdstabond~ursu~U6S.c. Code § 18-9:iSo:~d',.;;, :c: 
.' .' h . ' ~ ,~~ " , ,,': .. ' "".; ::T_ " 

';,: ,7. ' 

.. :;S:C~ Cod~ § .18-9-i?O~~)3e~ause AppelI!ll1~', appeal~OftheMay 2S~;20ti.~.~,;·· 
' .. ' ~:.' :"< "..,' ~.' ~ .. , y •• ~':' ~ •• (, '" _. :/, • • --',i'}~.~>.:-:._ .. "~,{.,: .. <' , 

: ,J~dgment order stayed,the order pursuanVtoRule;~41, SCACR, I?eveloper'w~ ,,', 
" ,,~~ .. .'.>: ': c.::.' .-,:. . ~ ~ ".:. J ' •• ):.~. ,.:' .' ....:, :. • • .-; .... ' ,~ c'; ,,,, ';6~>.f:.r, ,,0> ~ .~.'!~'., 

.' "required to obtain an order lifting the ~utomatic stay pursuant ·to Rwe 241, . 
. ':.. . :- ~ -

\ 

:'SCAcR. See RUle 241(a), SCACRf'Thisautomatic,staycontinties in'~ffect fo~' 

.' the duratiQD of the apPeal wlless lift~dbyorder of the lower court."); Rule 241 (c),' . 
. . ," ... '. . '.' . , ".'" <~. ".~-

SCACR("Mter service of notice~o( appe~, any party may move for8n~order 
': ''', •. -> .' ~ : $":i," <. '" ~" 

.. .... , : '. . ':",' ','. ' . .:",',:' ,:., 

. lifting the automatic stay in:cases Which involve the general nile."). ,Developer 
,-. • . - , ~ ". :: .• i' .... ',-' ',,~, " 

, never ,obtained sri' indivictuai; order liftirig the 'stay. The Octob~i.~;' 2C)1i 
, 

i •.• ; 

. ,Jnjun~t1on Order statestha(~ve~·if the ,automatic ,sta~~were' triggere~, itt]he" > 
.' ~ .... ~ 

':c:[peveloper] woul4 be,en,ti~ed to an : Order lifti.n~the ,Stay;" No such' dt~er w~, , . 
~ ~ ~.' 

,.~~ , .. - , 

~ entered. 

. ,Regardless,;the Injunction order itself' was never in' effe9t be~~~e' 
; . ~ .: 

",'Developer failed'to post the required: $~5,OOO;bo, bond~, 
I"' - " - -

.' ;. 

supersedeas or 'the lifting of the <autom~tic'~UlY w.t<!er this" RuleI)lay::b~" .. .. ' " -.._ . 

", " ~ 
'. .'~ 

. ,' 

Rule241(c)(3),SCACR (emphasis ~dde4);seealsoHarman, 33'S.C. 487,)2 S.E; . 
, <_ • "\ • , "C"_ 

>::-~8,101: o 890).Cfmding ord~r 'sta~g ~er p~c~~ings "by its o~~{~~~, 
.':.: ' . :,' '. ..' , ., :.;~ ". '", .' " ,~.- :·_;::J~~c'~.. .-=~'~ .. _,,_: 
: became: a nullity" wer~app1ic.ant failed ,toJ?ost the':i"~qurr.ed bond).Th~':~~ober' 

, • "; .~ _ . ',J' ,..~~~./' , 

: " ·;...r ',~ 

)2, 2012 Injunctio~;J,?rder required, a;$25,bOO.OO,b,on~to. b~o pos(eg~.\~;,:~TIji: 
, . ' •• !,"'>';. . '" c'. -.~"':;~,~ ·"n ~ _~""""'~;"~"'" ,,' i-::.:~,a::',-:. _- .. ' 

. : ~ ,!.' 

. ':. . ~ .. : 

.,' . ~ :-. 

Developerfail~d.to:pO~pl~~ ~ild. Th~,ord,etJs 'n~i(~~ yo}.~;in its .~n~~y;' .. 
, \ • - ,,,-- ~ ",,;.,~,~:~:. - - \-:' ~-: .- :}.~. '.~. ~ ~ • ~F.·~,,""~~ " '.i /: . <.' -., .,/,~~:.~ 

.' < 
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. , ' 

, • < ~ 

" ,:'::-

',< "'. < -:' '- .'.,-.'~-'":;:': ... ~-.' • "~".,~' " '::'''~;:~';:'-~;.'~'.~''''~: -'. 

, The~automatic stay \\ias' triggefed ·~fAppellailtS'· notice of Appea!;!'lEven if;,:' 
- . ", .:' ~ . :.,~~'1;:-'--. - . . .. ;.. ;"'-~~~~~-

~. t!ie cirC~it. c~urt lifted' ·the·.:au~maiic: stay~'·ili~ ·Devel~p~~'~~i~il~. of' to'~6it' the " 
". ....: ; :~'" .' '.:; ':'. ',. __ :,~~. ,_:c "~;:,\;;:",,:. ·~,:~1;~:;E:. . 
requir:ed bond rie;ces,saril,Y'lIle~ the ~t8Y.'i,f~~ilreffectiye:~J~eyeloper's Au'~J 25 •. ,. ,~ 

. '~ . .' ·~·:::~t>:::-::~~·' .' ~'-, ; --~ ~"i '~":1~{ . <,: .. ~ . '. ~.~+"V<::'?"1;:'"'' ' .. ' :".~::~:l;.!~~~L: ;-',' ". 

,. ,':2012 "~lecti()Ji" was. therefo~)mPr~p~r"" .'The c~~t"~-dui~-electe«( 'b~~: is 
", 7 ~ . '. ' r <~{~'; , 

. ,.' ,~ .. cOmprised or-the individual PI~tiffJApp~llants; :':.~~' .. '" 
.. >:-........ . "';' .(.';:., . "'::':/.'>. : ,:::;;.,> , .\, .,' ;·::j .. h:· . 
'In.51 ... THE 'TRIAL COURT': ERRED' ~~IN:'ISSUING(~A~ ,TEMPORARY: 
:~~':INJUNCTION ,wHERE RESfONnENT PRODUCED [NO EVIDENCE 'OF . .. .. 
',' ITSLIKELmOOD OF·SUCCESS·ON-THE MERlTS'OR IRREPARABLE " 
·e'. HARM., ::. ,':'.~' < .""":;/~}"'~'.> ,t:,,~"'::;:: ':. :",,' 

~. ' -: .,- ~... _ ~~ ._: '/;~>'-_:o<.- '" : -;": .~,~_ .-", '_ ,o;~~.;;"<~~: .~"_2'._"< 
. The.october, 2~;" 2() 12.,;Te~pOrRl1';I~J':lI!ction ?rder: ~(null iand voi(i:,~J.~elo 

: ~~ . ~. 

Developer's failure to pos{the'$25,OOO.OO .bond. Regardless, the cii~~~tcourt 
., 

. made several errors in grantirig the Tempo~ rnjuncii~n.:· '''[T]he pow~i<of:the' 
" . ~-- ~.. ;, :,,' ' .: - .,' >:',' .' , .. , ", ":~:"" . '. I:: .. , '". ';::,:±~~:.~'" " ' 

:, court to grant an injunction is in equity. 'Strategic Res~ Co._V( BeS. Life}t#.~ .co., . 
-'---: ",.._.- . ,'-'. ~ . :..... - '"-'". .. -',.~ .. }~'-:-: . 

"l' ,,~ " -~i'l·. .,' ~- f. ~_ ,~' .}?~'~;"~.: . 

. .. , )67 ·S.C., 540. 544', 627 S.E:2d 687, '689~ (2006).: ';In',e,quitable Cacti6.rlS.', the 
- • -. " • • • ~. _ ~. ,}- - ". _ - • - ,¥' • _:. ';: ; .... A..:--

. '". .'; -: '. ' - . -".:.:~:#-.'-"".' .• > ., ... ~;' •• ' ",~ •• ~7_,-_~",;f":; " 

/' appellate court may revi~wthe(r~rdand,m*efm4ings,of fact in a¢c~r(tance . 
, , '"." ' • ;'.' '~;' .' ,;':', .. , " : ';." r ,,(,~ ,.~", " .,::;\, , .. ' i:/:;:).~~~1::<. 

'. ." ". with its own view of the p~pon~er~ce',~r. :the evidence!" Gro'sshuesch v:' Cramer, .. 
--.~ -~. -' ~.:.- ( ' .. : .~. ' ·,.~r: 

" 367 S.C. 1. 4. 623 S.E.2d 833, '834' (2oB5). /fA prelimiluiryinjunction~sh'~uld . 
.... -' - ~ >', - "-':;". - • -. .:= . . , ~ .. -: .-

~ r - ",' ~.~ ,,:. 1 ; " •• - ,~ " : • \..- ";~ ";\ ~t:':;;~ 

'. issue only if ,necessary to p~eserye the sta~',quo.ante;',an~,pnly upqn'~ sn<?Y,ing' 
," :: <,,' '';' c.', ,;;::",~J:";"" :' 'tY."':· ~ ;,:{/,~~r' 
~",by the movmg party' that withoutsuch:ielic(tt',will suffer irreparablehaiTii:~yuifit' 

~ ;. '. ,.. . . .' - • - ' . .: ...;. ." <:. . 

.' has a likelilioOdof~u~cess bn:ilie merits.~dthat there, i~ ·noadequateren:t~<dY·at 

.:» ';aw." Poynter jnvs., jnc~ v.Cen~ryB~ild~~s ~>p~edmont,1n~~, 387-"S.C. 58~T~86-
. . . ". . . .... .... - -. ~" .. _ ' . . '-:' ~:" ". 

'87,694 S.E.2d 15, 17 (20lq).TheDeyeloper'failed to produ~e any ~vid~r!9~"~f 
.. 

:,~parable harm or its likelillood,:of s)Jccess 9J.the merit') ,ori theappe!i1.·,,;,,:;:;',,:, :' .. ' ...• : 
;,., . " .,' "~','~' ,:.,' -::, ,~, '::';:,L','" , .,: .:~~' ,:':~, -' ..':},~ ~'.":.':, .:.. ' 

'. . ',' :There i~ absolutely no'evjdence, of irreparable' qarn:t.'.~!" A!i injun~tioI);!s,' a 
.. • , •• - .• - .. -' ,~, ""0: .: .', .. ~, , ~... .'" .:. -. 

" . :'~;drastic remedy issu~ by the:coiut.in Its'iiti~breiio~ ~~ pi~y~e~~4:r~parablhHhrm 
- . - . . - " ~ - - - - ~'"" ~:-:: . . -.. - .. -;- ~ 

'. -~-

",," 
. ' .. ~ 

. , 
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, ~. 

" , 

:., . ..••••.. "<: . ••.. '., ,~~~:,t;,:' 
: suffered by the, pl~tiff~~' Scratch G.oJl Co:",'i,{ ,I!unes '~w. Re$j4ential 'dolf,' 

,,;" PrC?~erties, Itic~, 361 S:Y:l i 7, 121:603~'.~.;d:~5~'9'()7 (2004),' ~'its'P1junc~ion', "'~; 
", .--

9rder, the circuit.court- found "Defenrumt!sabili~y to sell its property within 

'" ,,':'/: ~itcIi.fleld Plantatibn.~h~' aIso~~: ~\y~~~@)y 'P.J~t~s~": (d~t;C~2<Jrijunction. " c/<:', , ..•... 
.. . . ,'" n--:; .. :. ,' ... ',,' '. ~,-':"-;< ".'~ .. .'_ : ~'/_. ~ ". J:.: ~ -.' .• " :::.. 

brderj;g.6). :,The Rci:orci on AppeaI i;d~yoid(jf\~nyeviden~e th~(AppelI8nci in'" ,.; ; " '" 
"" • ~ • - ~' ., ~ r ~ - ~: • ". .:. 0 ' • .::~-,- -

-' '~". '-

anyway' "thwarted" the De~eloper's abilitytq sell·any property.:~~Arte~ ~ 
-: . '~- . - . -' ",' - ::-;; ":::-:. -. . 

, r 

" ,', ciecad~ of ab~e, 'it. is' clear. that the. Appellants have, the greatest iIlterest . in the' ". -"",' 
'. '. . - . , . : .. -. , .. ' '- :~ I;, ' '. - . " 

- ,,. " ~: ~-, '." "-

'. com:munitys sUCc~ss,'po(ilie Developei:.:,To say otherW~se 'is a' grOss inaccufacy .. ,; '::,:,' 

Th{Developer's~~p~rH~:ar:"in foreci~sur~:::'The ~~'~thcarol~~:'se~~ Of:~',~':: "" . 
.. . ' ~ .. - " ". -, 

'" .... ' .' -" 

State;haS dissolveQ DJ~'eloper.' . ~i~ siInPlY/~~_Deve.loper, not the Ass~dation,:; ~',,:,::~~ .' . 

. h,4S !'thw~d" th~;abiIity to sell property. 
• • ~ • -' •• ,'>. •• 

:.' . Thecircuit:co\j~fs fmding that'~[i]tis,~iomatic that a pot~PtlaIiPurchaser,: 
. .'.' .... :.. !.' .. " . ', .. 1' 

.... wouldbe.1ess likely:topurch~e. the [~eveloper's] prope~y kilowing[App~llants] . 
'1.·'--

- -
refuse[d] to recogtlize .the fundamentaI . voting :rights'connected- WIth the. 

. " .-. ": . -.,." ." 

ownership of that p~perty" is ,s~ply n~t true.:, The 'Class B 'majority yoUng rights ' ' "- ; ~ . .' - , 
" , _:. 1 . ' "'::::':.~ .. ', . :"" > : ", .' ••••• ' • ,/., .... :/ ,:, .' ", '<-

" ',have nothing'lo do:~ithproperly. 'Th.ei'e~can'()nly bepneClaSs B'Jnajority "oter,' . 
" ' .-, :. '." .".,. '",s' .. 

, '-, the Declarant. 'Potential ;l'urchasers~e:'in' ~owayaffecied Qy,~riv~rsion of 
,,' 

Developer's Class B: voting rights., ,_IfPotentiaI purchasers are turried off by -
r -. , •• • ',' ." • • • • • ~ " < :. - .- .>{ ," • 

. ~ .~--

anything,' it is:D~yel~~r's cuITentins'()J~ency ~d decades of abuse against the " 
'- , ' - . '. . ,~" " ' . ; " ,".: " '., ' . ~ -. , . 

" '-
'~ " .. . " Homeo~ne~ and llie~ Association._ 'The':recoro is 'de~oid of:any evidence that" ... 

- _-. _ -- : .~, y' , " t'')<J?<~. ~"i;' -, '_ ?", " ;~.~ ~~:_ .~""" .J- - r ~ 

',' AppellantsinterfC?r~'~r inte~ded t~ interf~~ wi~ Res~~dent-b~vel()~r'S s~e oC'" 
. -.;~ -. . ~ -.... . 

.lots. There isabs<?lutely no evidence ot4Teparablech~,andthe:circuit c~urt- . 

, .' erred in granting me,injimction. 
, "-.-

" 
:. .. 

... ' 

,; 0.. 
. '. '.' .. ; 

, '-_I; . .'{ ~. 
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. -~ ~. . . , i '"J ~ 

.. • "'-' ~ e _. , __ • • .:' • 

• ~ ': f t 'r' • "" _ ~ , • '=_~'~.' . ~'::::~: ~". -; 
.- Developer-made absolutely no ,showing that it was liJ{ely to succ,eed on the 

, merits,: of the appeal. To b~: ~ntitled .~:: a tem~rary -inj~ption,na',pa.tJ}' .m~t:;;· 
. ..V ~ ~(':> :. t .~ .'j'I: .... :.: ,:~:~-:;'~ -\ _".. : 

'." demonstrate . . .' a Jikelihood of succ.ess on the merits.'~" CiJunty of Ri~1iI(lnd v. " 
_ ":' , ~,r - • > >-.' :";_.::. ' • ~ _ ~ _ . 

". Simpkins! 348'S:C;'664~:669. 560"S.i;;2d 902. 904 (Ct. ApP:~OO2);)\,o~v'ie.w,()t~·;i'~ '<"/ 
., ; .' ,: '.':;; ,..,' <~?:'.' '. " '~'X:'" :,:: . :,:"i;~£:f1' ~,: j ,:.{':'~~:"::;' 

the transcript shows the Developer nev~even attempted ~o}n8ke suC:hifs_~owing.~," ,:', 
~ . 

,.': '_~':" A sho~mg of alikelillood ~f su~ess ,irrequirecLfor the jssua:nce'ofa.t~~porafy,,\<. . .. , . 
"'~'" ".,' ... J , . .::_:: ", .,-',: :~ _. ," . >'S-<" \ .. :.'.;):>~ ~ -~.~'~~>:"-':. 

htjunction. The .circuit erred in' graitiing the injunction' without this showing. , 

(Cite) .. .: 
. '. '~ , 

. ,CONCLUSION 

. -..,~- '.' 
]t is 'undisputed thar.peveloper:toOk~most$i.ooo.QOo.OO in Association'. ' , 

.',.. .:,' ".-; ~"_: " ;. ',,' r~- • "'c'" ,', -~~. '-_ ... ~' ';; '.J : ~>'.}i:~~'-'>;: _~:,A. '. ~. 

, " . money.,~ It i~ undisptitedilia~ Developer brea~hed iisfi~uciary dutie~ to tlie?~>:-' 
~ - . '. .. . '. ".-, 

'" 

~~ ~_A.,. 

:,:!:"., Assod~ti~n. It. is undisputt:d that Develo~r failed' ,to :meet its: fmandaI, ' 
.' '. , " '. : ,:. ' '1', ': ; 

. , oblig~tions to the:A;ssociation. It.is ~disputed:~at~isab~e has 'beenqngoing::" 

., 
.. 

l' 

I·: 
!', 

for 'o~er . three decades. ·'Beca~eilie.c.ontrollirig: documents do. noL provide . ~~;'-' 
.'.. ."-', .,:: ".: ":':' ". ....::, ' ,.»','~,."'~'~" . 
remedjJorthis conduct, the .LitchfieldHomeowriers' only~in~dy is,tl?;rough the,:c .' . 

~ourt's equitable povvers .. : , 

The DeveIoper's~ ou~ageo~ co~ductentitlesthe' Litchfield H~moo~ers\' 
. . . ... . ~ 

" 

S.E.2d440 (Ct. App. 1983) and othe~:relevant case law. the circuit court,had the' . . 

" , authriri'ty to eq~tablY cpnv~rttlieD~~~loper's,class"B'¢ajOrityvoting\i~ts to,,',·:, '-
". • • • '" ~ •• ."'" ~ ._ - • '. ~ v '. • : • 

•. ,'. , Class.·A status. - This was the' only 'e'ffective remedy av~ilable to Appellants.c" .' 

c c .• c c An~ing less ~Ouldalio~jdieD~vel~Qr,to ~~i~ue ii. c6~Pleteru:cI ~ettere~i' c c,· i .c cc, c, 

control'over the Association. ",,- ". -

, .. ~ 

", .; 

,:c', 

t. - .. 



i" . ,. 

r.· 

f.' 

r· 

.. 
," 

. ,: ;,; 

~ . '. 
·In light' of the equitable standard.of review, thiS· court can,make:its oWn 

..,. ""'; ::::, .. ~'., .",,-,;,, .... ~;:.,.,.;t;l ",'.;'~'~r, .,., . _':~~";<>'"\.''' . 
.. ,:',,' fmd!J1gs'.of fact. Le'1!ls, v.' Lewis, 397 c~:q:,381;:390,'709 S.E.2c:1.650,· (i54.(20Il) .. : '.c::' . 

..... -' ... , -':. "-;'.' .;. ,,.,.,... :-./_': ...... ~.:: ... ;. "'" '" f--' '::,'."' .""." ." '" >.~ ,. . ~~':{ .-.,;~-~.:~. ":." 

., .... ~ 1"The,overwhelIiling record'ev~qencC?,~~hov(,s th~;,D~velp~:haS ~~n~ll~/tak~~ ~'., 
• ". ' • • ;", ~ " ::. . \. :-~- - ; ." .. ~':. . ~' ... '.-: +~.' :.-; .. ~"., ::~~::.' .:. ~ -

: almpst $1,000,000.00 fr?m the Ass,9Ci,a,tiq,n, most of wliicp ba(not be~n,re.,pai4.'.· 
.< • ,. -" '-' '. ,.,~:,-

~, .-: 

.... " 

.. The Developer, breac,.hedits :~duciarydutles to the Association. This~cqn,d,uct has .,.,' 
_.-.. . 

. . been' ,ongoing for over.~e· deca:dest~ Given ,the . sub,sumtialnon-paYih~nt Of, i~' ::; 
. .". ~ " - . . ._ . ~ . . . ~. I.. ' ,~ . .. ~ .' _ '", .~~".,. ' '. +' • 

~"fmarid81 9bligatio~ ancl:t,he n~erou~:~re8che~=of'fiduci~ duty, ~e Ap~lfan~:o 
-.. '. . " "- '.- . . -

, respectfully reques~.this :courtawa~d·theequit$.ie rem~dyrequested and~~nvert 

the Develqper's Class B majority votmg rights' into 'Class A fights. 
.-)' 

In the alternative,: Appellailts:'request the courftemand the case: t~ 'the • '. < ;:" ~ 

• .-'. y. "_. '.' '-.,,"/ ". .~"'.'T •. ~g~'>, {. 
circuit 'court, wiUi iIlstructions that ,the :circuii ;courth~,~the 'authority tograrit 

3·.!.,!"·c ,:,.-:' 

.-_"c. 

ApPellan~ the reli~f' requested. ':in~ AppeilantS,areentitl¢d to .the. eq;Ut'abiereli~f' . " t.::~~; '. 

requ~tedJn, light of the record evidence .. Additionally, peyeloper'~~t'~paytli~' 
,:' , ,'. " . 'r': " . ,: .'.. > ..' '. .'': . ." , '~';, ''', . 

. entire $9~7,895.54 owed to the AssoCiation before it is allowed to, vote at alL 

- i. .. -.',.-
. ~. -\ . 

• , • i ,. ' , ~. 

R~p~tfuily sub~tt~ . "'" 
: ~ ""'/>~ .. :' • ._ r' . <:', 

,::;Am;;;:;~~;~f¥t;' 
Tim'W ~Ch. ~q. . ' .' t~ ... , ,:' ,'. ' 

. Michael S.SeekingS,: Esq. .' . >. '/ •. " 

Yancey A. Mcleod m, Esq. '. , , 
'·.97 Broad Street ' : 
,P. 0; Box ~9'. 
,Charleston. SC 29402. 

'. ,(843)'937~8811'.:: ~: ,,:. " 
. 'A'ltonieysj6r thel.ppellants:i; . 

'" 

... , .::? : " ~ .' .!. ",' 

<t, ."'"" Charleston, 'South Carolina ; . 
; . ." -' ~; 
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