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'STATEMENT OF ISSUES

_WRONGFULLY: TOOK. ALMOST = ONE MILLION ~DOLLARS- IN"'-‘,-

SUMMARY - JUDGMENT - WAS - IMPROPER WHERE DEVELOPER'

- " ASSOCIATION MONEY AND REPEATEDLY BREACHED ITS FIDUCIARY . -
- DUTY T0.'THE- APPELLANT ASSOCIATION FOR OVER ‘THREE =

s DECADES. |

L A The tnal court erred in- grantmg summary Judgment to Developer where_, ‘
.:fDeveloper repeatedly :breached its fiduciary duty to the Assoc1atlon.- .

;mcludmg takmg almost $1 000, OOO 00 of ASSOClathD money. .

B. 'I‘he tnal court erred in grantmg summary Judgment to Developer Where |

'-,;_f*-the controllmg documents S
- '- . i L

‘ :, the Assocnatnon was wn.hout an adequate remedy at law

2 ,The tnal court erred in perrmttmg Developer to regam control of
i fthe Assocratlon by re-paying only 15% of the total momes owed
' to the Assocratlon o , Sk ’

THE ‘TRIAL COURT ERRED IN FINDING THE APPELLANTS' NOTICE OF
:7:» APPEAL DID NOT: AUTOMATICALLY STAY:THE- EXECUTION OF THE '
S AAAMAY 25 2012 ORDER : S

" L *THE TRIAL COURT ERRED IN- ISSUING A TEMPORARY INJUNCTION - -
-7 WHERE RESPONDENT PRODUCED NO EVIDENCE OF ITS LIKELIHOOD. -
ey ;_.,;op SUCCESS ON THE MERITS OR [RREPARABLE HARM. - -

B Developer failed to meet its financral obhgatwns to the Assocratlon under "~ -

1 The tnal court erred in grantmg summary Judgment to Developer; L
- because after Developer failed:to: meet its: financial obhganons S



STATEMENT OF THE CASE™ =~

"Georgetown County, South Carolma.

The Plamtxff-Appellant,

APlantatxon Assocnatron, Inc. ("Assocxatlon) is ¥ the ofﬁcral Homeowners - i

e 4Assoc1at10n of thchfield Plantatlon The 1nd1v1dual Plamttffs/Appellants, Joseph

- E. Johnson, Thomas Eckard Carol E. Krrby, RobertF McMahan Jr and Thomas

e -.Martm Phlllnps, are: all property owners in L1tchﬁeld Plantatlon (collectrvely wrth —

Appellant Assocratlon, "Appellants") The Respondent xs the Developer of RS

o .,thchﬁeld Plantatlon L1tchﬁeld Plantatlon Company, Inc ("Developer )

“'newly elected Board of Govemors was the lawfully and duly elected Board and o

.‘(2). the Developer‘s majonty votmg power and control over the Assocmtron ended A

" ) ;due to (a) the Developer's breaches of ﬁducrary dutles to. the Assocratron and/ or

B the farlure of Developer to meet its ﬁnancnal obllgatlon to the Assocratro N

crrcurt court perrmtted Developers former Presrdent E: Scott Trotter to ‘mterven o

Developer fﬂed'several_conntcmlaixns that were ullilllaﬁély d_:i:;s";;fﬁs';gd,‘ "-,';" S

Bt paries moved for Summary Jdgment on ifleing thores ind on

"+ differing grounds. The eircuit court heard-numerous motions on Septembe




‘the arrears owed to the Assocratton The crrcunt court demed Appellants Motlon forl o

‘Q’@.‘

)

o .,'Reconsxderatlon on August 17 2012 The Appellants appealed the May 25, 2012:"1-:"'5 :

‘:"-.K _A : _‘order grannng Developer Summary Judgment on August 24 2012

S Injuncuon, ordermg the mdrvtdual Plamttffs not to mterfere wrth the votmg nghts of

'Summary Judgment Order was not*?‘ automatlcally stayed by Appellants appeal S

: On September 7 2012 Developer ﬁled a Motron for Temporary Injunctxon SRR
The crrcmt court hears the Motton on September 20 2012 By way. of order dated ¢ -

October 22 2012,. the,cxrcmt coun granted the Motxon and entered a Temporary A

| the Developer “The' c1rcu1t courts Il'l_]UIlCthIl Order also found 1ts May 25 2012

o because the majority votmg nghts in quesuon constrtuted both personal property and':.

real property and. therefore fell wrthm the exceptrons found in Rule 214(b), SCRAP o
The Appellants appealed the Temporary InJuncuon Order on October 31, 2012

Appellants' appeal of the May 25 2011 Summary Judgment Order and the October}

. ;22 2012 InJunctmn Order have been consolrdated mto one appeal Appe lte Case B I

" No; 2012-212842




’ 7 ,j.j, Thls lawsunt concerns Developers most recent stnng of abuses mcludmg takmg;;'

' FACTS

The Developer has exerc1sed control over the Assoclatxon through;‘"ts -

almost $1 000, 000 OO in Assocmtlon Money (Promlssory Notes Accountmg)

Hlstory of Abuse

In 1984 the thchﬁeld Homeowners were forced to file su1t agamst thef;i

‘eveloper and the developer—contr _ed Assoc1at10n ’f'after the D ‘elop_



‘ ”if»;Peoples Fed Sav; & -_ ne 3 v_Res Planmng CO’P

; .'460 467, 596 S E 2d 51 55 (2004) (descrtbmg settlement terms of 1984 ase

-In the 1990 s, the Developers actlons through its contmued control'over S

_the Assocrauon, agatn caused the Assocratlo to face legal actlon, thrs tnne for

; mtentronally deﬂatmg a foreclosmg bank's p perty values Id Ultunately,

award of pumtlve damages agamst the Assocratron because of. the Developers_ ‘
conduct even though the Assoc1atron was subJect to the votmg control of -

_.-[Developer] " Id. at 475 496 S. E. 2d at 59 _“The Developer remams ot b’ A

- Supreme Court upheld the tnal court S Judgment 1n favor of the bank,, mcludmg an‘- .

- , the Assocnatron today as a result of the crrcurt courts orders Wthh are the sub_]ect ! e

) :of this appeal (May 25 2012 Order October lO 2012 Order Covenants Artlcle

5 sectlon 5. 5)

' Current La' Smt

thchﬁeld Plantatlon is currently govemed by the Amendment to\ tlle}_;:’“""

Declaratron of Protectlve Covenants Condmons and Restnctrons for thchﬁeld,;‘f

\ Plantatron ("Covenants") ﬁled May 2 2005 and the Amended and Restated '

';Bylaws ("Bylaws") promulgated thereunder (2005 Covenants and Bylaws)

Developers current control over the i

“:'~",_’Declarant" under Artl'cle 5 sect10n 5.5 ’e}Covenantsl which p'rovrd‘e:r

‘5.5 ‘. Votlng The Assocnatlon shall have two classes
. ,Membcrshlp, (lass "A" and Class "B" o o

T except fo ,the Class "B" member an rany Class A me'

' shall have one équal- vote form: each: ot for whlch they hold th

. interest requtred for membershlp under sectlon 5 4; there shal
© . be only one vote- per lot. o o




~(B) Class "B"'“ The sole Class "B" Member shall be ]

‘- Declarant. The nghts of the Class™"B" Mémber, including the
-, . rightto disapprove- actrons of the Board and any Comrmttees,
~ .-+ are specified in the relevant sections of thrs Declaration and the:
- %=~ ‘Bylaws. . During the. Class "B" share period; the Class "B"
-7 Member. shall have the number of votes equal to all Class "
‘;,.L-FMembers glgs (l) vot LR C

mformed the Lrtchfield Homeowners that the Assocratlon would be out of ’fundsj. o

‘_m 2011 and that the, Developer would be: unable to fund the deﬁcrt as re‘f‘ulred i

"(Trotter Letters Covenants Art1cle5 sec 5 8) Trotter 'mas also the Assocrauon s

L presrdent. (Trotter June 7 Afﬁdavrt) Thereafter concemed L1tchﬁeld e

l »Horneowners convened and elected a commrttee to mvestrgate the ﬁnancral o

. condmon of the Assocratron (Trotter December 23 2010 Letter) The results of' '

. 'thrs mvestrgatron concluded that'once agam Developer had abused 1ts control over .

.the Assocratlon mcludmg numerous breaches of 1ts ﬁducrary dut i

: Assocratlon by

Farhng to pay: Federal mcome taxes had :been ﬁled for the '
Assocratron for the years 2008 and 2009 il :

Perrmttmg the Plantatlon Beach House, _an Assocratro
. :property, to be sold for non—payment of taxes, SRR

' Makmg loans to 1tself from Assocratron funds ‘at below S
- market -interests. rates, ‘which- 1t secured wrth worthless = .-+
collateral o S




Subordlnatmg one of the Assocratxons mortgages - RN
Lo *mortgage given by the Developer to -its Law. Firm . to;
s prevent Developer from bemg sued for unpmd Iegal fees R

S Transfemng property “from  the. Developer fo - the
. ’;Assocratlon whlch was m dlsrepalr DR ‘ o

o Failing to fund the Assocxatrons capltal reserve aecount
j‘desptte collectmg the: money from over. 100 property sales P

. Usmg Assocratlon ftmds for purposes other than the
: fexpenses of the Assoc1atlon ‘ oo s

. Farlmg to meet its financml obhgattons to the Assocratlon;-‘ e E

“by paying either the budget shortfall or. assessments on 1ts cE
property, ' : L '

| o ‘,Operatmg the Assocnatlon for over enghteen ‘months wrth'
... only two. Board members where the Covenants requrre ﬁve TRt
' ’and ' o = :

B Fallmg 10 hold Assocratlon aniniial meetmgs '4

o “,D:"(Charles Natron Feb 25 2011 Merno"Boselh Afﬁdav1ts Kn'by Affidav1ts“Prom

l.-nyotes Accountmg, 2005 Covenants and Bylaws Apnl 19 2012 Trans Pg 24" 27; '

47) Further, thhout notlce to or the knowledge ‘of the Homeowners, Developer'" : Ll
B took $740 839 87 of Assocratlon money. and gave back to the Assocratlon ;
- promlssory notes. (Accountmg, _Prorn. Notes Afﬁdawts Natlon Feb 25 Memo)

In each mstance the s1gnatory on the prom1ssory note* was an ofﬁcer of, both the’. R

B ) ;’;_*Developer and the< Assocxatlon (Prorn Notes, Natlons Memo) On;May,zz’{: S

) :?;2009 the Developer took $57000000 from the Assoelanon and gav Z’»‘ the{,;{;:.




S iIefferry Van Tresse (June lO 2009 Note) At the t1me. Van Tresse was the v1ce

i . Pres:dent of the Developer and a board member of the Assocxatron (Id ) On June

. .'Developer took $75 OOOO from the Assocratxon and gave 1t a note sxgned by vl

Arttcle VI, Sectron 5 17 (B) of the Covenants provrdes that Assoctatmn Tl

money shall be used only for Assocratton expenses (Covenants Amcle 5 sec. 8)

T ‘The Developer is requxred to e1ther fund the shortfall of the Assocratlon Budget or f_

7 Mortgage) ThlS money remams substantlally unpa.td (Accounttng, Notes

pay assessments on all of 1ts unsold property (Bylaws Amcle VI sectton 8) The ':;;

'Developer did not pay the requtred budget shortfall to. the Assoclatron ' (Trotter o

: 1__‘5_;Letters, Klrby Afﬁdav1t) In all Developer owed the Assocnatlon $987 895 54 of =5 _:.Eg;

';wrongfully taken Assocnatlon money (Accountmg, Notes, Jun l 2010 e

’ Afﬁdavrts May 25 2012 Ctreutt Court Order) Moreover no Annual Meetlng of

the Assocnatron had been held smce 2008 and the Assoc1at10n Board only
consrsted of two of the requ1red ﬁve members (Ktrby Afﬁdavxt para : :
:?_December 8 2011 Transcrlpt pg 43) These two Board members were,

ofﬁcers and dlrectors of the: Developer

On February 2 2011 ﬁve thchﬁeld Homeowners met w1th Trotter and

_ ',asked that he schedule the requlred Annual Meetmg (Klrby Afﬁdavnt Johnston £




o to remove Trotter (Id) Nmety-four (94) voted to remove Jeffrey V Treese

mnety (90) members attended the meetlng (Id ) Erghty-three (83) members voted

' 5:1(Id) ’I‘he members then elected a new Board of Govemors consrstmg of the

- :mdlvrdual Plamttffs/Appellants Joseph E. Johnson Thomas Eckard, Carol E

: e Ku'by, Robert F. McMahan Jr and Thomas Martm Phrllrps (Id Specral Meetmg -"' '

On March 9 2011 the 1nd1vrdual Plamttff-Appellants ﬁled thrs actron in

i ;crrcurt court on beha]f of the Assocratron and themselves, seekmg a Cll‘Clllt court

- “declaratton that (1) the newly elected Board was the lawfully and duly-elected

- 'bBoar d and (2), the Developers majorrty votmg power and control over the lA

fAssocratron ended due to (a) the Developer’s breach of ﬁducrary dutles to the

- ‘:Assocratron, and/or (b), Developer’s to meet its ﬁnancral obhgatlons to the

;Assocratron (Complamt)

On- Aprtl 27 2011, the Developers Presrdent, Trotter, assrgned almost

o $1, 000 000 OO in prormssory notes. m hrs capacrty as the Assocratrons Presrdent, to

< a related Trotter entrty‘, "Lrtchﬁeld Plantanon_Buyout Group, LLC - (-‘\S>~°>lgnfllmt °f

- :(Warrant Sept 20 Trans, Pg. 3 9) The mdrctment was later drsmrssed

" ";;’ ‘;Prom Notes) ThlS act led to Trotter's ~arrest and mdrctment for Gran "rl arceny‘ S

QY.




L '”,court granted Developer's Motlon for Summary Judgment, mdrcated a formal order-‘_ i |

S :?none of whrch mvolved the court-ordered Accountmg (Apnl 19, 2012 T ,cnpt) o

R $987 895 54 1t owed to the Assocratlon (Summ Judgment Order) 'Appellantshi
',:-:_’:ﬁled a’ motlon to reconsrdcr on Jun:f'6,f 2012 (June -6, 2012 M‘:ro 1

;Reconsrder) T i -

Both partres moved for Summary-J udgment. (Summary Judgment.-Motlons) ‘

"I'he Motlons were heard -on September 9 2012 and December 8 2012

b was to follow and requrred Developex’s Attomey to submrt a proposed order ’ (Dec

g "9 2011 Form4order)

On Apnl 19 2012 a Heanng was held on ten (10) outstandmg Motrons,i s

.Aecountmg, and ultrmately 1ssued a fonnal order grantmg DeveIoper's Mouon for,f - )
,Summary Judgment on May 25 2012 (May 25 2012 Summary Judgment Order;a

_ ‘.v Apnl 19 2012 Transcnpt) In grantmg ummaryJudgment to Developer, the court _' i

f‘,'

Ef‘found Developer's votmg nghts were suspended untrl it pald $149 981 60"of; the}_ -

- ,;f};_iMeetmg to oust the mdrwdua] Plarntrff/Appellants as board members (T emp I _]




e ,‘(Aug 16 2012 Transcnpt) The court demed‘Appellants Motron on

o Order) On August 16, 2012 the court‘ teard Appellants Motron to Reconsrder }

1 .5,."’:2012 (Form 4 Order) Appellants appealed the Summary JUdgmem ’der °n’;~
o :.VAugust24 2012, (Nonceoprpeal) e et Lt

On August 25 2012 the Developers Specral Meetlng was held for the_'.'

-“'" ‘purpose of removmg the mdmdual 'Lf‘Plamuff/Appellams ﬁ-om the

‘ .Govemors At the meetmg, the 'mdmdual lent:ff/Appellants mfo x .
"Developer that the May 25 2012 order ‘was stayed pendmg appea] and that o o

; Developer‘s votmg nghts ‘Wwere strll suspended. (Mlller Sept T, 2012 Afﬁdavrt) g

N R Wrth the exoeptlon of Marun Phlllrps who did- not run for re-electron, the thchﬁeld SRR

-Homeowners agam voted the md1v1dual Plamuff/Appellants to the Board of L

Governors (Id) After everyone leﬁ the meetmg. the Developer allegedly used its

prPOIted "maJonty" votmg nghts and voted to remove the mdrvrdual[i

) 5 InJunctlon, requestmg the cxrcunt court to enter an. order ﬁndmg that}(_ ,‘

"'E;fiﬂPlamtxff/Appellants from the board. (Id.) The Developer then "voted" to appomt o

".,ﬁ"new" board members John Mtller, Carson Benton, Jason Morns, Bllly Deagan,‘,;‘:_‘( .

" and Paul Suter, (ld.)

On September 7 2012 the Developer ﬁled a Motlon for Tem rary r, B .

= -Appellants appeal of the May 25 2012 order d1d not tngger an automanc stay of the 2L

o order, (2) grantmg mjuncttve relref restrammg the mdmdual Plamtxff-Appellants. LR

4 from not recogmzmg the "newly elect " board or (3) i’ the aJtematxve ifi th ‘vent e

'the court: determmed an. automatlc stay was tnggered an order hftmgfth ‘tay": Co




e 'Temporary In_]unctlon Motron (Sept 20 Transcnpt)

(Injunctron order) Specrﬁcally, the c1rcu1t court found "(1) the Fllmg of

_ 1(Resp Mouon for InJ) On September 20 2012 a Heanng was held n. the

The cu'curt court granted the Developer’s Motlon on October 22 2012< e

e “-‘{-ﬁ,_of appeal d1d not stay the executxon of thls courts pnor Order; (2) The [Developer]?:'.{':__"_-

s f:";’f. ‘wrll suffer unmedrate and ureparable m_lury, loss and/or damages wrthout entry of

o 'f“_;_have been consohdatecL

_ Order pg 6) 'I'he circuit court order requu'ed Developer to post a $25 000 00 Bond

: (Injct Order pe 7). No bond has been posted Appellants tlmely appealed the L

% crrcurt court's October 22 2012 Injunctlon Order (Notlce of Appeal) Both appea]sj L =




"_.T;lrberally oonstrue the record in favor of the nonmovmg party and grve the ~

at 916 (quotmg Estes v Roper Temp Servs Inc 304 S C 120 121 403 S E 2d. *
o ,_,,:_i.,;157 158. (Ct App 1991)) "Because summary Judgment is a drastrc remedy, 1t5'j.f~:
:must not be granted untrl ‘the opposmg party has. had al "full and farr opportumtyf '

,';‘to complete dlscovery o) Dawkms v, Fields, 354'S. c 53 69 580 s. E3d

,,,,,,

T ARGUMENT

B

. SUMMARY: JUDGMENT WAS IMPROPER WHERE DEVELOPER -

. 'WRONGFULLY - TOOK ; ALMOST ONE MILLION DOLLARS IN
- ASSOCIATION 'MONEY AND REPEATEDLY BREACHED ITS. -

_ FIDUCIARY DUTY TO THE APPELLANT ASSOCIATION FOR: OVER',.;;%
THREEDECADES v

O
Tl
T

Standard of Review n ~ , o

- :-f:the same standard of rev1ew as the tnal court under Rule 56(c), SCRCP "‘;.j_‘:'
gCompamon Prop & Cas Ins Co v Atrbome Exp, Inc 369 S C 388 390 631

fSE2d 915 916 (Ct App 2006) (Cltatrons ormtted) Summary Judgment 1s on]y T

’,:za

S ,"iaPProPnate when "there is no. genume issue as'to &ﬂy matenal faCt‘ and that the-l""”"?:‘ -
- movmg party- is entltled toa Judgment as a matter of law " Rule 56(0), SCRCP“’ S

, V"Our standard of review in evaluatmg a motion for summary Judgment isto o

- ,-nonmovrng party the beneﬁt of all favorable mferences that mlght reasonably bez-i o

T drawn therefrom " Compamon Prop & Cas Ins Co 369 at 390-392 631 S BZd‘: : :

n , 5(2003) "Summary Judgment is; not appropnate where further mqulry mto the facts - -

L ';'i.of the case is des1rable to clanfy the appllcatlon of: the law.” E’venmg Post Pub

Co 12 Berkeley County Sch. Dzst 392 S. C 76 82, 708 S E. 2d 745 748 (201 1.




, ..To determme the standard of revnew for a clalm brought under the o

8
AR
el %

Declaratory Judgment Act we Iook to the mam purpose of the complamt as =

' reﬂected by the character of the clauns, ewdence, and rellef sought o

Columbza Heart Clmtc PA Op No 5074 (SC Ct App ﬁled Jan«* 6,20

(Shearouse Adv Sh No 3 at 70) "[A] breach of fiducrary duty may sound m S - -
equlty if the rehef sought 1s equrtable " Verenes v Alvanos, 387 S. C 11 17, 690;',:

s E2d 771, 773 (2010) Thrs court "rev1ew[s] factual ﬁndmgs and legal;%fg:if f |

-

_ conclustons in-an eqmtable actlon de novo. " Nutt Corp v HowelI Rd. LLC 396; "

sc 323 327 721 SE2d 447 449 (Ct App 2011) "De navo revi”, its

appellate coun fact f ndmg. notwrthstandmg the presence of ev1denee supportmg?;“. g

the trtal courts ﬁndmgs_"' [.eww V. Lewzs, 392 S C 381 390 709 S E 2d 650 654 eal L
(2011) S EEN

A The tnal court erred in granting summary judgment to Developer:'i";":'“ SO

It is undlsputed the Developer converted Assoc1attons money (Notes,

Mortgages, Accountlng) It is undlsputed the Developer turned over amemtles to

' the Assoctatxon in a state of. dlsrepalr (Trotter Afﬁdavnt/Accountmg)_i“f:It is™ e

undlsputed Developer falled to fund the Capltal Reserve account as‘ requtred

(Trotter Afﬁdavrt Natlons Memo @Bossellr “Afﬁdavrts) To the ‘;thChﬁe]d:‘f:f,.:'5_.‘»{'--:;':‘

Homeowners, 1t is. mconcelvable that Developer was granted Summary Judgment .

<7 in llght of these actions;



R to the fullest extent possrble " Regzons Bank V. ngard Propemes, Inc 394 S C P B

g 592 310 S.E. 2d 440 (Ct App 1983)) | "[A] breach of fiducnary duty may sound in

craft a remedy The crrcutt court erred m ﬁndrng 1t had no authonty to d

power to do all thtngsmreasonably necessary to tnsure that _|ust results)are reached_

’ Transcnpt pg 39 53) This rulmg was clear error "Courts have the mherentj

: ) power to do all thmgs reasonably necessary to ensure that JllSt results are reached '- \

" equrty 1f the rellef sought is equltable " Verenes, 387 S .C. at l7 690 S E 2d at o

f‘havmg th ; Developer s;f -

773. Here, the Complamt sought the equrtable rel

TR "Class B" votmg nghts converted to "Class A" status Indeed, tlus 1s not the ﬁrst '
o tlme‘Developer,s conduct warranted thts remedy (~1986 circuit order) 3

The c1rcu1t court based 1ts rulmg on the ﬁndmg that the controllmg' il

documents were clear and unambrguous, statmg that none of th scenanos

_ contemplated by the Covenants had occurred (May 25 2012 Summary J udgment e e

Order) This, agam, is error The Assocratmg seeks relref from the court 1ts only -l L

,.,5

- ’;3, ‘%avenue remammg, ,where the Developer repeatedly vrolated the Covenants,: SR
- breached its fiducrary duty to the Assoctatlon, and took Assocratlon money for the:

Ry Devleopers own purpose In tlus mstance, the law allows equrty to‘step in and &

o. "S’ee

Goddard " Fazrways Dev Gen. Psth,BIOSC 408 415,426 SE2d 828 832 et

(Ct App 1993) (unplylng master. oould have awarded homeowner plamtrffs the B R

. equltable remedy requested even though the covenants provrded otherw e); 'Ex‘ N #

- Parte Dibble, 279 S C. at 595 310 S E 2d at- 442 ("Courts have the '-mherent




- 5 wrongs, who does?

i 830 The Goddard plamtlffs sought to have the PUD.dlssolved based on’the'.j:_ﬁ_‘;__ R

In Goddard thls court held that; a developer w1th supenor votmg nghts : ': g

owes a fidUClary duty to the homeowners assocratron 310 S C. at 415 426 S E 247

Y v,‘

at 832 ere the Appellants here, thej_.‘oddard homeowner plamttffs sought an“_{ e

o equltable remedy not contemplated by the covenants ;. ld. at 410 42““'

| .Deve]opers alleged fraud and rmsrepresentauon The Goddard developer: had.j PR

;;;;supenor voting rlghts 1¢ at 417 426 E2d at 833, Importantly, the"Goddard.,-;';'A e

R covenants spec 1ﬁcally pr OVIded%that the P UD C°U1d _ﬂlll be dtssolved w1th‘100% L

of the homeowners vote 1d. at 410 ;4 6' S. E2d at 830 Because the Goddard .

‘ ;»?fplamtlffs did not have the reqmred 00% of the vote the rehef rsmuested;}:i

‘ f"“"necessanly requued the court to 1mpose an equrtable remedy not contemplated by‘i,;f.’-" PR

o the covenants ln dec1d1ng whether the lower court erred in faxlmg to dtssolve:thev

\d is".“ ,' s

P PUD the Goddard court held "[b]eca 5 ?Ullman 1s an mdtspensrble p )
' 4;‘:’-’opposed to.a dxssolutlon»of the PUD the‘master could not have dtssolvedthe lj’
PUD in her absence "d at 413 426., Ea2dat 831 The Goddard i our -
,‘ could have dlssolved the PUD had all necessary pames been Jomed, eve "

the covenants dld not specxfy thts as an optxon
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i

‘ Cl.l'CUlt court, and thls court, "have the mherent power to- do all thmg easonabl ’

and the Homeowners Assocrauon. See, fe g Concemed unes W Reszd _ts‘ Inc.

‘~’ & First, a ﬁduCIary relatlonshrp ex1sts between a vote-controllmg Developer‘“—ff%’ S

V. Georgza-Pac Corp 349 S C 251 257,~; 562 S E 2d 633 637 (2002) ("The

developer of a PUD owes a: duty to the POA to turn over common areas that are e
not. substandard "), Goddard 310 S. C 408 415;. 426 S E 2d 828 832 (Ct App

1993) (ﬁndmg Flducnary Relatlonshlp between developer and homeowner'fT

.....

131 (2005) (ﬁndmg 1gnormg requests for ﬁnancnal mformauon and meenngs,n o

usmg LLC monies for payment of personal debts and obhgatrons self-dealmg, ; o

l

and sellmg or. transfemng LLC property thhout the knowledge and consent of .

vx

the LLC and then pocketmgrthe momes constltuted breach of ﬁduclary dutnes and l ~~

B
T

- Af‘; supported award of pumtrve damages)
Second, undlsputed ev1dence estabhshes nurnerous Developer fiducxary_'- o
duty breaches whlle the Developer controlled the Assocratlon Developer took S

nearly $l 00000000 1n Assocxatlon money, and ltS pre51dent assxgned the

Income Taxes were ﬁled for the Assocxatlon for years 2008 or 2009 Developer 1;;

prormssory notes: to hlmself after the Appellant Assoclatlon filed sult No federal{ e




e e e

; loans to the DeVeloper secured b)’ worthless collateral Deve10per farled to

. r‘f v

the capltal reserves pursuant secuon 5 18 of the Covenants Assocrauo fun l"

. el
B ‘,x}.

A ;.were used to pay expenses of Respondent Developer Developer subordmated:"

*.- one of the Assocratlon s rnortgages toa mortgage Developer gave to 1ts Law Frrm ‘
- to prevent Developer from bemg sued for unpald legal fees No Annual: g

B _Assocratron Meetmg had been held since* 2008 The Assocratron Board onlyv-:

G : consxsted of two mdlvrduals in. v1olat10n of both the Bylaws and South-C olmar S
B Code. (Bylaws Article VI, section 4 sc Code Amn. 33 31 701and §33 3 D
'803) - o o A -
‘- The foregomg \estabhshes senous’ breaches of | ﬁducrary) duty on_‘ A
B g :;Developers part. These facts are undlsputed Even 1f they were 1t would : ;o
';-:constrtute factual questlons precludmg summary Judgment The mal court erred .
_m farlmg to grant the Appellants the requested eqmtable rehef and further erred m
grantmg summary Judgment ‘to Respondent Developer See Goddard 310 S C - 5‘;;‘;_’
| A, 2;1408 415 426 S E. 2d 828 832 (Ct App 1993) (ﬁndmg Flducmry Relatlonshlpf. :

"between developer and homeowner assoc1at10n), Concemed Dunes W Reszdents,«f’ L

Inc v Georguz-Pac Corp 349 SC 251 257 562 S E2d 633 637 (2002) : r
(ﬁndmg Developer has a ﬁducrary duty to turn over: common areas that are not "{j ) -‘;
, ”.'substandard) Appellants assert that the evrdence of Developers ﬁducrary duty .
| breaches is 50 overwhelmmg that thls court can properly grant the requested_ Sy

X

o Af:.‘;,rernedy and convert the Developers Class/B maJonty votmg ’status to Class;A the:

& same votmg nghts as’ all other property ‘ wnersA See Ele arte. Dzbble, 27_

595 310 S. E 2d at’ 442 (statmg the courts authonty in equltable cases), Lewzsv j S

F
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e 392 S. C at 390, 709 S E.2d at 654 (notmg the equltable standard of revrew allows -

PRI ‘appellate court f“c"ﬁndmg)

Even 1f the record is msufficxent to grant the Appellants equltable rehef =

§ summary Judgment m favor of Respondent Developer was sttll mappropnate S

et »Drscovery was on gomg In Appellants Memorandum m Support of (Pl&lntlffS)‘ . o

-Motron for Summary Judgment, the Appellants mformed the c1rcu1t court‘that:‘_ -

- they were not seekmg summary Judgment as to thetr

o -on the breach of fiducnary duty ground statmg "[t]hat gIOund is| not bem~ asserted S

yas a basrs for Plamtlffs summary Judgment mouon due to drscovery not bemg A

s completed on that 1ssue " Nevertheless, the crrcurt coun ‘on cross motwns for

; opportumty to complete dlscovery ") Baughmanv Am Tel &Tel Co 306SC

R . summary Judgment, granted Respondent Developers Motron in full Thls‘ too, Co

' was tn error See Cunmngham V. Anderson County. Op No 5072 (S. C Sup Ct - .

e ﬁled Jan 16 2013) (Shearouse Adv Sh No 3) (“Summary Judgment is a drasttc' B

: 'ir_remedy and must not be granted unttl the opposmg party has had a full and falrii A

‘,

' 101 112 410 SE2d 537 543 (1991) ("Thts means, _among other thmgs, that,i!,_ o

: '_}to determmmg the hablllty of the Developer ")
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B The trial: court erred in grantmg summary Judgment to Developer
. ~where Developer. failéd to meet its financial - obligations to ‘the -
Assoclat:on under the controllmg documents ' . :

1 The circurt‘,

: Developer becaus

L :'-obllgatlons:the
IR at law.

sociatlon was without an adequate remedy:?’z

wy R

~'The addmonal ground for Appellants second cause of action pertams to %
Developers fallure to meet 1ts ﬁnancral obhgatlons to the Assocnatlon The',f
Developer adrmts to thlS breach (Trotter Letter Affidavrt) The DeveloPer has -

g utterly farled to meet 1ts ﬁnancml obhgatlons under the Controllmg Documents

: .Contmumg to file legal actlon 1s pomtless

_; e,

The Class B penod is establlshed i Amcle 5, sectron 5.50f the Covenants L

- Durmg the Class: B penod the annual assessment of the homeowners 1s capp'

pursu ant to sect1on‘5* ‘the Covenants and Artrcle VI sectnon 7 of the Bylaw

lmportantly, dtmng"the Class

perlod the Respondent Developer is: obhgated to
'elther fund the shortfall of the Assocnanon budget or’ pay assessments on its
unsold property (See Artlcle Vl sectron 8 of Bylaws) The Developer dld_;:;

. nelther The Cll'Clllt court’erred ‘

| The annual budget 1s approxnnately $300 00000 per year The -

. assessments pard by-tthe homeowners contrlbute approxrmately $200 OOO 00 per

' Vy’ear. (Eckard ‘Af_ﬁday}lt)» Ihls‘;‘leayes:j,aj shortfall _of approxnmately:$l»00¥QQQ.OQ,ff



o .'contractual in nature and the language lised

L plam and ordmary meanmg Permv Creek v, F wrck ar

,»#homeowners (Eckard Afﬁdavrt)

Scott Trotters Afﬁdavrt documents an addmonal assessment was vlevred_t :

.on the Homeowners in, January 2011 The January» assessment rwas~ .rendered

because the Assocratron had run out of money due to Developers wrongful takmg»l:

v of almost a nulllon dollars of Assocratlon money The Developer was unable o, '

S },r .

. fund the shortfall in the Assocratlon budget The evrdence is_ uncontroverted that';_‘ A

Vj '. the Developer has nerther funded the shortfall nor pard assessments on 1ts unsold' ot

) property. These facts are undrsputed Yet durmg thrs trme the Deve]oper sold. -

“over 100 lots and converted the proceeds to 1ts own use It would be mequrtable

"f

B (Y allow Developer to retam 1ts votmg nghts m thrs srtuatron

Declaratory reltef is a. well-recogmzed remedy for constructlon and

‘ ’vrolatron of covenants Mararhon Fm. Co v HHC quurdanon, Corp 325 S C ‘:. SO

589 483 S.E2d 757 (Ct App 1997), Bujﬁngton v TO E Enterprtses, 383, s ¢

388 680 S.E. 2d 289 (2009) Under South Carolma law 1estr1ctrve covenants are .

E
4

' A‘-App 2007) The enforcement of covenants

em 1s"construed accordlng to 1ts-§~. R

ragon 375 S C 267 (Ct S

s ot depend on whether monetary an ,

:'rellef is claimed. Houck V. Rwers. 316 S C 414 450 S E 2d 1()6 (Ct App 1994) .‘ -

. In ‘this - case, the_Covenantsﬁe;areiclear and "ambrguous as to the ﬁnancnal '

 obligation of the DeclarantDeveloper

20
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oSG 460 467, 596SE2d51 55 (2004))

majonty votmg power and

Certamly, to allow the Developer to regam 1

the resultmg complete control Jover the Assocrauon by paymg only 15

amount owed cannot and wxll not be , efﬁc1ent to attam the ends of Justlce Y Id;v : ‘{' f}
Enough is enough Certamly three decades s cnough In fact a monetary

Judgment agalnst the Dcveloper serves no purpose nor provndes any remedy

because ‘the Developer 1s msolvent (Trotter Afﬁdav-

Developers unsold property m thchﬁeld, Plantatron is. currently“mvfore

o ! The foreclosure acnons agamst the Company pendmg Georgetown County at o b

 the tlme this action was filed were -BDC. Capltal LLC v Carriage- House: Club,

- ff'f;" Inc..-¢t.al. Civil Action No. 20 -0-CP-22- 1265; Firs( National Bank of South o




‘»‘ Lttchﬁeld Plantauon Homeowners,

S majonty-votmg nghtsvand remam m control_of the Assocnatlon

N the same Class A nghts as all other property owner{:

. _not have authonty to grant the requested relle H

X Assocratron, see Nutt Corp 396 S. C at 328 721 S .E. 2d at 450 the crrcurt coun

'(Nauons Memo) The South Carolma Secretary of State reports that Developer, :

‘was dlssolved on October 8 2012 due to forfelture To allow the Developer to_’-'_‘ :,V.-""f N - '. 7

L retam its, votmg majonty w1ll onlyf msure that jl.lSthC contmues to scape the-‘r' L

hasr bfor nearly three decades

undlsputed that Developer breached 1ts financral obllgatlon to the Assocmtron AV .

There is no adequate remedy at law because the Developer is rnsolvent "~'Equ1ty,. N

[requ1red the cucurt court to grant the Appellants thetr requested rellef Afterfthree,v = :{:j

decades of abuse it would be grossly mequxtable to allow the Develope; o retam o

2. The circuit court erred m permlttmg Developer to’ regam its T
control of the Association by re-paymg only 15% of the total o
monies owed to the Assoclatlon. . SR

Appellants asserted that the only adequate remedy avarlable is: the :

requested equltable conversron of Developers Class- B majonty votmg status to .

The crrcmt court ' '}

It found that Appellants

t'adequate remedy under Artlcle IV,,Paragraph 3 of the By-Laws Whlle* the, ‘4_.*1;‘-;17

» Appellants contmue to drspute that thls sectlon of the Bylaws provrdes an

adequate remedy, where the Developer contmues to: mamtam 1ts control over the;"’ e

1967 (See Nations: Memo) : R
See htt //www sossc' ov/mdex as ?n-} 3 &s=1



= "a,slif Pays to the Association monies i éx;réari%f‘itit.alins $149,981.60, togeth

‘;‘;}Assocratxon has not been appealed Appellants are appealmg the amount ow

$149 981 60 of the $987 895.54 total

*%’j: turned over’ to the Assoc1at1on m a state of dlsrepau' However, the crrcur{ court" -

i -_Z,‘;($17 887 72 + 312 946 48) in- ltS calculatlon Thrs leaves $868 717 54 stxll"

4

.st

any mterests accrumg on the notes as set forth above T LT

The ﬁndlng that Developer could not vote unttl 1t pard momes owe‘

~ ‘the’ Assocmtxon The crrcmt court erred in f‘mdmg the amount owed was only |

i;mcluded only the budget shortfall ($119 148 00) and two promrssory notes

K to the Assocratlon (May 22 2009 prormssory note June lO 2009 pronussory j_f ;

- note) “This rulmg was in error * '

Under the Bylaws, [d]eclarant shall not have a vote for- any Lot as to- '.

whxch Declarant is more “than srxty (60) days in arrears w1th respect to all money R

- -»,owed to- the Assocmtzon " (Bylaws. Artlcle IV sectmn 3) (emphasrs added)v




-Each lot Owner purchasmg from the Declarant, or lot' :
- Owner purchasing a Lot from a Bulk Sale;, shall pay;_;
- - the Association a workmg capital contribution equal:
*“..._ ..~ to'12 months of base assessments, for each Lot sold.
‘.5 after this Declaratlon is recorded "Each. such workmg o
- capital’ contribution shall be paid to the Assocratron at’ .
' _the time of closmg One-third (1/3) of edach Workmgl._,
" -Capital - Assessmient ~_shall : ‘be deposrted -in " the:
: Assoclatlon s Reserve Account : ‘

L _.(Covenants) Intervenor and Former Developer Presrdent of Trotter, : nﬁrmed" . e

.'\that Developer is obllgated to fund the reserve account wrth deposrts equal to one-g :

, ‘ : tlurd of each workmg capltal assessment collected (See Trotter Afﬁdavu and;

attached handout) The Developer fatled to fund the reserve account t owes A

: $63 966 67 to tlus account. The c1rcu1t court erred in farlmg to compel repayment .

'to the Appellant Assoclatlon

Second, the Developer owed a total of $740 839 87 in promlssory notes, o Y

excludmg accrued mterest, to the Assoclatron, rather than the mere $30 834 20

’ fthe c1rcu1t court ordered The Developer took the money from the Assocratton on

4 -

four~(4)‘ separateoccasmns (Proxmssory Notes) Each tune. the.Devel}per-gave [N S

o promrssory notes to the Assocratron The developer adrmts two of the notes are. m

- default (April 19 2012 Transcrlpt s ‘*'8".31 36 August 16 Transcr t Pg 7) «__:.

4 "’a’

" However contrary to the CU‘Clllt courts ﬁndmg, the- other two notes are also m '

default because of the cross collateralrzatron of all four notes (December 8, S

o Transcnpt Pg 51 Junel 2010 Mortgage)

On the date of the last note, the. Developer gave a mortgage to secure the

. obltgatron to repay all of four promrssory notes (June 1 2012 mortgage) Draftedé,_:‘ "
- by Developer, thts mortgage is trtled S
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- COMMERCIAL MORTGAGEOFREAL - .« . o
PROPERTYANDSECURITY AGREEMENT S e T
MRS FORFOURL,OANS s

.'»\‘r- : -

Paragraph 3 Ol(e) contemplates the event of default and provrdes

7 v "The term event of Default, wherever'used in, this Mortgage‘s
- _' shall mean any one of the follownng events R

'(e) A default in erther of the Promtssory Notes shall o

- constitute a default m the Notes and a default in tlns B
‘ l"Mortgage IR o : ;

S (Mortgage) The Assocratron gave notlce of default to the Developer Respondent

'rn a letter dated February 6 2012 that transrmtted the Accountmg to the_:_._j'.;f e
: Defendant to the Defendam (Accountmg, Attached Letter) Developer admrtted_.‘,.‘i" o

. in open court that two of the prormssory notes were due (Aprrl 19 2012»1_

Transcnpt) Based on the cross collate 'ahzat f the four promtssory notes, all

four promlssory notes ‘are in default andE ue to Appellate Assocnatlon The . L

i»Cll'CUlt court erred in ﬁndmg the May 22 2009 and June 10 2009 notes were not ,f_;*';' RS

in default

Fmally, the Developer owes the Assoc:atron money for. the repatrs to thef" e

. Beach House The Developer turned over,thls amenlty m substantral ir,

- The crrcult coun erred in fmlmg to add the estunated cost to repatr the amemty to;



‘ determmmg the llablllt}' Of the Developer 1')1The coun ordered Accountlng;_llsted L 2

the amount owed to the Assocratton as $63,966;677 (Accountmg) It 1s undrsputed

the Developer owed thrs money to the Assocxatron (Charles Natron February :5 ]
2011 Memo) The crrcurt court erred m not requmng Developer to payxthts'j' ‘
amount Appellants assert the necord is: sufficrent for thts court to ﬁnd the

, Developer is requrred to’ pay an addrttonal $868 717 54 before it regamed‘y an

:;regam its. votmg nghts However to the extent any factual 1ssue remamed f

sumrnary Judgment was mappropnate

In addttron to the crrcurt courts error m its calculatmg the amount owed to
the Assocratlon, the crrcurt court also comrmtted procedural errors, pamcularly )

: glven that its rulmg came at the summary Judgment stage At the December’.8',':

o ? - 201b Hearmg, the c1rcu1t court orally requrred the APpellants to p1‘0v1de an"‘v :

,Accountrng to the Developer for the purpose of determrnmg the )amount
'Developer owed to the Assocratlon On February6 2012 the Assocratlon served

'the Accountmg on the Developer The Developer. never‘ objected to»thrsf' -

outstandmg motrons There was: no motron concermng the Accountmg"

: docket (Apnl 19 2012 Trans Pg 52) Nevertheless, w1th no pnor nOthC"tO the

: _ 'Appellants the crrcurt court took up the Developers issues relatmg tox the ‘

'Acco;untmg, This -was_;t‘_he-ﬁrst trrne the_,Appellants we__re;,aware orfrany,obyectrons o

- to Accounting. Appellants requested thecrrcurt court ,(;t:o:«.§chedu_le an evidéntiary -

- " hearing, (April 19 Transcript. Pg 12, 1832,37).. O
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L : -‘arbxtranly determmed at the very least the Appellants were entltled to notxce and:'.ff":’ ;

B . Pg. 48) ("He says you owe hlm more;" you say you owe hlm less."™)" To the extent-:;

. Judgment as a matter of law. Rule 56(c), SCRCP Fmally, "[b]ecause summary“
. Judgment is a drastlc remedy. it should be cautrously mvoked to ensure that a“ 5
- .’lmgant is not 1mproperly depnved . »

' ‘:156 716 SE2d 920 925 (201

& Appellants assert the ev1dence"1nf e;record is sufﬁcrent to establtsh Developer“-_'f

a factual dlspute ex1sts 1f at all the c1rcu1t court erred in grantmg summaryi

: Judgment as to thns issue. f L !
S | ;: THE TRIAL COURT ERRED IN FINDING THE APPELLANTS' NOTICEN"":,; »
. OF APPEAL DID NOT AUTOMATICALLY STAY THE EXECUTION OF‘ =

g THE MAY ZSTH, 2012 ORDER.’ Wi R e

- ?(2008) (emphams added) Summ_ -udgment is only appropnate when “there 1s. -

"no genume issue as to any matenal 'ffact and that the movmg party is’ entltled toa "

‘szngate, 395 S C'~‘ 148-

ldented (Nov‘ 17, 201 l) \

~ owes a total of $987 895. 54 rather than the $149 981.60 the: circuit court <

( a full evxdentlary hearmg (Dec.. 8 Transcnpt pg 52 53)(see Apnl 19 Transcnpt Sl




, S 0 rder (2) grantmg mjuncuve rellef restrammg Appellants from not recogmzmg«:

: "_'_Developers votmg nghts or, (3) m the altematrve, for .an order lrftmg thefj “
' automatlc stay pursuant to Rule 241, SCACR (Temp In_| Motron Sept 20 Trans

- Pg 9-10)

' On October 22 2012 the ctrcuxt court entered an order captloned "Order RN

“b‘

R Grantmg Motlon for Temporary Restrammg Order " In the order the cxrcurt court. -~ e

i';Order d1d not result m an- automatlc stay of the order because the Respondent-‘,

e

: s .'Developers votmg nghts constltuted personal property and real property underi;_'j.'lf;i_‘, '

| 'the exceptions provxded for in Rule 241(b)(2) and @, SCACR Tlus findmg was.

o m error. Votmg rlghts are not personal property or. real property as contemplatedtﬁf‘

by the exceptlons of Rule 241(b)

The mterpretatlon of Statutes and Rules of Procedure aré questlons of law - .

"_"gisee Catawba Indlan Tnbe of S C v State, 372 S. C 519 524 642 S E2d 751 -

g 753 (2007) (holdrng the 1ssue of mterpretatron of a statute isa questron of law for»f';f;;_ A

| ,v“the court), Whttehead v. State, 310 sc 532, 534 426 SE2d 315 316 (1992); = L

Vf:(“Rules of procedure, hke statutes, ' hould be grven thetr plam rneamng Wh S

o "Statutory mterpretatxon is.a questlon of law for the court to be made wrthout any;"'

' partrcular deference to the lower court ¥ Stewart v Charleston County Sch Dzs

‘386S C 373 378 688 SE2d 579 581 (Ct App 2009):,.;_..;«"51
Rule 241, SCACR provrdes, m pertment part
o , (a) General Rule. As a general rule the service of a

notice of appeal in a civil matter acts to. automatlcally stay
‘matters decided. i in ‘the order, Judgment decree or. decxston







- ;sc Code Ann """-9__150 (l985)_(emphasrs added)

| i"'documents Votmg nghts are not "property " The nght to vote is a :.pnvrlege, Lo
. capable of bemg revoked or. suspended The votmg nghts of the Developer are

denved frorn the Covenants and Bylaws and are not "property" as conternplated

by sectlon 18 9 150 The controllmg documents prov1de that "Membershrp shall

“be appurtenant to and may not be separated from ownerslup of any Lot " See k

‘aﬂ

:,Covenants Sec 5 4 and 5 5 Bylaws Art. IV Sec 3 & 4 It is clear that the

;,f_vottng nghts here arie<mere pnvrleges denved from property ownershlp The nght

Votmg nghts are hkewrse not real property Sectlon 18 9 170 of the South

' Carolma Code states

- Staymg judgment for sale or. delivery of land |

lf the Judgment appealed from dlrect the sale or delrvery of

* possession of real property, the execution of thé Judgment
shall not be stayed unleéss a written undertaking be executed.:

" on the part of the appellant ‘with two surenes, to the effect

re'al "property " The nght to vote is ner

: contemplated by rule 241 SCRCR




Be ,_r».-.'nerther asmgns nor "dehvers Developer the nght to vote The order only",;:_: Ty

l"tlle order appealed m Harmon dtrected the dellvery of the personal property

R tnggenng the excepttons 1n the Rule Se” Rule 24l(b)(2), SCACR ("Judgments

dtrectmg the assrgnment ‘or delzvery of

- SCACR ("Judgments dzrectmg the sale or dellvery of possessxon of re

. ﬁn Developer could regam 1ts votmg pnvxleges once 1t

S percentage,_of the.money, it °“ﬁ°¢f :

- documents or personal property v Th Cl.llt courts Summary Judgment Order. :

- provrded that Developer s nght to vote was suspended untll it pard the Assoctatnonw =

A T a small portton of what rt owed pursuant ‘to the connolhng documents Rule

24l(b)(2) does not contemplate thrs : ucumstance l«L1kewrse, Rule‘%24l(b)( )

241(b)(4) SCACR The crrcurt court order neltherl sells or dellvers the
Developers nght to, vote |
" The c1rcu1t courts rellance on Harman V. Wagner 33 S.C. 487 12 S E 98

101 (1890) is mrsplaced. Harman lnvolved the appomtment of a recewer to take _

» ’th"e personal property of [a] testatnx out of the control of the executor ' I 5
_ (emphasrs added) Harmon mvolved personal property The mstant case does '

, .not Moreover. unlrke the crrcmt courts May 25 2012 Summary Judgment order, S

personal p;..perty"), Rule 241(b)(4), el

property"), see also SC Code Ann §§ 18 9 150 dl70 (1985)(emphas

'added) In contrast, the Cll‘Clllt courts Summary Judgment order ruled that




_;;'lJudgment order stayed the order pursuant to Rule 241 SCACR Devel per vw 3

S ':'_7.became a nulhty" were apphcant farled to post the requrred bond) The

e :‘222 2012 Injunctton order requu'ed a $25 00000 bond to- be. P°Ste

‘ ,,-,_;sc Code § 18:9-170 Because Appellants’ appeal ofthe May 25, 201 Stmm

' 'fi"“'reqmred to obtam an order hftmg the automatlc stay pursuant to Rule 24'1 v'

| '~~;'3’-SCACR See Rule 241(8). SCACR. ("Thrs automatlc stay contmues in effect for' o
the duratron of the appeal unless hfted by order of the lower court. "), Rule 241(c) . .‘7
_SCACR ("After servrce of notlce of appeal any party may move: for an order e

) hftmg the automatnc stay in: cases whtch mvolve the general rule ") Developer ,:

".',never obtamed an mdmdual order llftmg the stay The October

"'f;InJunctlon Order states that even 1f the automatrc stay swere tnggeren_‘ "[t]he“; )

;,:}_.;[Developer] would be entltled to. an Order hftmg the Stay " No such Or" er was Sates -

:i;, entered

: Regardless. the Injunctlon order 1tself was never 1n effect because,-;—,
V.;;;:Developer farlcd to. post the requtred $25 00000 bond "The grantmg of: j‘« ;
?supersedeas or the hftmg of the automatlc stay under thls Rule may be.r,’

condmoned upon such terms . as the lower court- . xmay deem appropnate'-: "

h Rule 241(c)(3) SCACR (emphasrs added), see also Harman, 33 S C 487 12 S E ,

';»7~'98 101 (1890) (ﬁndmg order staymg funher proceedmgs "by its own‘ tennst'

- Developer falled to post the bond The onder 1s null and vord in 1ts enurety




. The automatic staj was triggered by Appellants' notice of Appeal Even if -

,,2012 "electxon ‘was, therefore 1mproper - Tt
sy 'compnsed of the mdrvrdual Plamtrff/Appellants

% “THE ‘TRIAL COURT ERRED?ZIN‘

made several errors m grantmg the Temporary Injunctlon "[T]he power' 'f the‘ o i

T w1th 1ts own v1ew of the preponderance of ,the ev1dence Grosshuesch V.. Cramer

“'_;‘f ' 367 S C. 1 4 623 S E2d 833 834 (2005) "A prelxmmary mjunctnon» '




bf" A"‘?le.s‘uffered ‘by the. plalntlff" Scratch Golf Co vg r,,Dunes .W Reszdennal ‘Golf :
o Propemes, Inc 361 S. C 117 121 603 S E 2d 905 907 (2004) In ltS InJunctlon .
Order the cu'curt court found "Defendants ablhty to sell its property wrthm o

Lrtchﬁeld Plantatlon has also been thwarted by Plamtrffs " (Oc ,'ﬁ{ 55 mjuncnon

C - .‘-‘-‘Order pg 6) The Record on- Appeal 1s devoxd of any ewdence that Appellants lnT L

- any way "thwarted" the Developers ablhty to sell any property After three V¥

‘fdecades of abuse 1t 1s clear that the Appellants have the greatest mterest in the,
' ‘j commumty‘s success, not the Developer To say otherwrse 1s a gross ‘tnaccuracy 3
. : ~:The Developers properttes are‘ in foreclosure .The South Carolma Secretary of: LE

,7 :_.State has dlssolved Developer Qurte sunply, the Developer, not. the Assocratlon, RO
,has "thwarted” the ablllty to sell property ‘, » f» EE 2

The cn'curt courts ﬁndmg that "[1]t is- axtomatrc that a potentral purchaser_,i j:,? e

would be less hkely to purchase the [Developer s] prOperty knowmg [Appellants] _

. ': refuse[d] to recogmze the fundamental votmg nghts connected wnth the _' i
- ownershlp of that property is snnply not true The Class B majonty vonng nghts tk;
. have nothmg to do: w1th property There can only be one_ Class B majonty voter,_
. *the Declarant Potentlal purchasers are m no way affected by oonversron of -

L Developers Class B: votmg rtghts If POteﬂUal purchasers are. tumed Off by

anythxng, it is: Developers current msolvency and decades of abuse agamst the

i,Homeowners and therr Assocratlon erecord is’ devord of any ev1dence that
. Appellants mterfered or 1ntended to mterfere with Respondent Developer s sale of
. ’_\I:"i‘lots There is. absolutely no evrdence of 1rreparable harm, and the crrcult court :

. [-‘erred in granttng‘t,he ;mjunctlon.v




money It is undtsputed that Developer breached 1ts ﬁducrary dutres to the

Developer made absolutely no. showmg that 1t was hkely to succ‘ _ d’ on the‘* L

e ments of the appeal To be entttled to a temporary mjunctton, "a party must

- ',“fdemonstrate a ltkelthood of success on the ments v County of' ichl

o Stmpkms, 348 S C 664 669 560 S. E 2d 902 904 (Ct App 2002)

c.‘;,»

S .' mjunctron The c1rcu1t erred in granttng the tnjunctton wrthout tlns showmg__' B
h (Ctte).~; - ' '

CONCLUSION e

It is undtsputed that Developer took almost $1 000 000 00 in Assocxatton {

=Assoc1atton It is undtsputed that Developer falled to meet 1ts fmancnal e

Vobltgattons to the Assocxatton It is undrsputed that tlus abuse has been ongomg :"':‘ -

for over three decades Because the controllmg documents do not provrde a’V

remedy for thts conduct, the Lttchﬁeld Homeowners only remedy is through the Q‘ff’ -

"7 court's equttable powers

, The Developers outrageous conduct entttles the: Lttchﬁeld Homeowners

to the requested equltable rellef Pursuant to Ex Parte Dzbble 279 S. C 592 310 ) v

<L SE2 440 (Ct. App 1983) and other relevant case law, the circuit court had the

o authonty to equltably convert the Developers Class B majonty votmg nghts to

. Class A status Thrs was the only effectlve remedy avatlable to Appellants

) Anythmg less would allow the Developer to contmue its complete and unfettered RS

, control over the Assocnatron o




In hght of the equntable standard of rev1ew, thns court can. make 1ts_own'_ o

e

ﬁndmgs of fact Lewzs v Lew:s, 392

:’_381 390 709 s E 2d 650 654 (2011)1:

L The overwhelmmg record ev1dence shows the Developer has wrongfull takenﬁ.(,
G wEe almost $l 000, 000 00 from the Assoclatlon, most of whrch has not been re-pard s e T
The Developer breached 1ts ﬁducrary dutres to the Assocratron ’I'hrs conduct has

F e - - T "-L'been ongomg for over three decades vaen the substantlal non-payment of 1tsf T

. : v_};i_f'manclal obllgatlons and the numerous breaches of ﬁducrary duty, the Appellants:};,
o f_-:respectfully request thrs court award the equrtable remedy requested and convert:‘ :
the Developer ] Class B majonty votmg nghts mto Class A nghts
In the altematwe Appellants request the court remand the case to the

fClI‘CUlt court, w1th mstructlons that the c1rcu1t court has the authonty to grant HLT

bR S G ”Appellants the relief requested The Appellants are entrtled to the eqmtable relref B

requested in hght of the record ev1dence Addmonally. Developer must pay the ‘

'; : ;entlre $987 895 54 owed to the Assocratlon before 1t 1s allowed to vote at all

v :;Respectfully submxtted.
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